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CURRENT TOPICS. 


\ R. JOHN C. DODGE, in the July Adlantie Maga- 
4 zine, writes nine pages on Trial by Jury in Civil 
Suits, without saying any thing new but the follow- 
ing: ‘*Few persons will be found to deny that 
we are more sure of justice according to law with- 
out juries than with them.” He could not have 
looked beyond the nib of his pen for that remark. 
He also tells us ‘‘ there is in the community a wide- 
spread distrust of the trial by jury.” He quotes as 
authorities for this assertion the following: “ Baron 
Bramwell, on examination before the Law Courts 
Commission (Scotland), said: ‘If I wanted nothing 
but the truth in a particular case, I should prefer 
the verdict of a judge, and it seems to me impossi- 
ble to doubt he is the preferable tribunal. * * * 
In an action against a railway company, they (juries) 
generally go wrong; in actions by tradesmen against 
gentlemen, in questions whether articles supplied 
were necessary to an infant or wife, they are sure to 
go wrong; in actions for discharging a servant, 
they generally go wrong; in actions as to malicious 
prosecution, they are always wrong.’ Mr. Patrick 
Fraser, well known as an advocate and law author, 
before the same commission said: ‘I think it (jury 
trial) the biggest farce that ever was instituted for 
the investigation and settlement of civil rights. 
+ * ‘* Tn a number of cases, unless the judge 
takes the case out of their hands, the verdict is 
sure to be one way. * * * But apart from my 
opinion, the practical result is this: we have tried it 
for fifty years, and it has entirely failed. You can’t 
bring people tothe jury court. Merchants in Glas- 
gow say they would rather resign their rights and 
interests altogether than submit their cases to a 
jury.’” It seems to us that Baron Bramwell has se- 
lected the very cases in which a jury is generally 
right. But this eccentric judge does not believe in 
suits against railway companies for accidental in- 
juries, but thinks the community ought to bear 
their hurts to encourage the railroad people. In 
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this country, unlike Scotland, there are more people 
who want their cases tried before juries than can 
be accommodated. Mr. Dodge gives a history of 
jury trial. He thinks a judge is a much better arbi- 
trator of facts than a jury; in which he will find 
very few judges to agree with him. Mr. Dodge’s 
argument after all amounts to only this: so many 
suitors are willing to waive jury trial, that the rest 
ought to be deprived of it. In our judgment, one 
of the weightiest arguments in favor of the jury has 
been very little insisted on. That is, the tribunal 
which is to pass on disputed facts in any given com- 
munity ought not to be known beforehand, and 
ought not always to be the same. To put this power 
in the hands of one or another of a very small number 
of judges, holding office for a long term, would be 
to invest him with a very dangerous power, and to 
load him with a very heavy responsibility. The 
jury system shares the power and divides the bur- 
den. The faults with which the jury system is 
charged are those of the community. Justice is 
never any better, seldom any worse, than the aver- 
age moral sense of the community in which it is 
administered. Verdicts of insanity in cases where 
outraged husbands, brothers, or fathers, kill the se- 
ducers of their wives, or sisters, or daughters, 
although morally wrong, express the sense of jus- 
tice existing in the community. Such a verdict as 
that acquitting Col. Buford for the murder of Judge 
Elliott, in Kentucky, measures the moral sense of 
that community. So of the acquittal of the mur- 
derer Cash, in South Carolina. A one-man jury 
would share or yield to the same moral sense, even 
more slavishly. 





Speaking of the Code of Criminal Procedure, the 
New York Daily Register says: ‘‘There is a chap- 
ter entitled ‘General provisions respecting lawful 
resistance.’ It is only not quite equal to the fa- 
mous chapter ‘On snakes in Ireland.’ The entire 
chapter is this: ‘Sec. 79. Lawful resistance to the 
commission of a crime may be made: 1. By the 
party about to be injured. 2. By other parties.’ 
We should say so. If it be lawful it may doubtless 
be lawfully made. If made it must doubtless be 
made by the person about to be injured or by other 
persons. We cannot think of its being made not 
by the one and yet by those who are not others, A 
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little meditation, at least by those who have studied 
the ‘me’ and the ‘not me’ of the metaphysicians, 
or even the all A. is B. ®f the logicians, will make 
the soundness of this chapter plainer than the use 
of it. The word ‘party,’ by the way, in the man- 
ner here used is a vulgarism which none but a stu- 
dent or Mr. Guppy should be guilty of. One can- 
not be a party without being a party to something 
—a contract —a suit. To say that a party did an 
act or may do an act means a number of persons 
acting together. If it is intended of one person it 
is not the word unless it is used of his co-relation 
with others. ‘The party about to be injured’ can- 
not mean a party to the crime or the attempt. It 
should be, ‘the person about to be injured.’” This 
is sheer hypercriticism. The gist of the enactment 
is simply this: persons other than those about to be 
injured may lawfully resist the commission of a crime. 
This is certainly not an axiom, and needs an enact- 
ment. In regard to “ party” or ‘‘ person,” a person 
engaged in a transaction which is the subject of 
legal inquiry may properly be said to be a ‘ party ” 
to it. The writer is the victim of his ‘‘ meta- 
physics.” And by the way, ‘‘co-relation with oth- 
ers” is tautological. One cannot have ‘‘co-rela- 
tions ” with himself. 


The Penal Code is weather-bound in the Senate. 
Having passed both Houses once, and the Assembly 
three times, and having on the last occasion passed 
the Assembly by an overwhelming majority, it now 
lies on the Senate table by a vote of twelve to 
twelve. Thus while our practice, both civil and 
criminal, is codified, our principles, both civil and 
criminal, are in nubibus. While there is without 
doubt a considerable party opposed to the codifica- 
tion of our civil law, we have heard little opposi- 
tion to the Penal Code, either as a scheme or in re- 
spect to its execution. The objections are wholly 
of detail and of the most trifling description. So 
far as we know, the professionand the public would 
be glad to have it enacted. It is proposed to go 
into effect next May, and this lapse of time would 
afford ample opportunity for amendment, if it 
should need any. We hope the Senate will not lose 
sight of this vitally important measure in the smoke 
of ephemeral party strife. 


Vacation is at hand, and the lawyers ‘‘should not 
make things unnecessarily long,” as the English 
judge told the lawyer who talked about nolle prose- 
qui, with the accent on the second syllable. In 
Gaines v. Lizardi, 3 Woods, 77, counsel ‘‘ argued 
seventeen days.” Judges also need a word of cau- 
tion on this point. The Southern Law Review for 
June-July, in a notice of 102 U. 8. Reports, says: 
‘* After perusing twenty-six solid pages of a con- 
curring opinion by Justice Clifford, in Railroad Com- 
pany v. National Bank (Justice Harlan, at the close 
of eleven pages of the opinion of the court, had 
added, ‘Further elaboration would seem unneces- 
sary’), and the ten pages of the opinion by him in 
Parks vy. Booth, which constitute his contribution to 


. 





this volume, a half-guilty sense of satisfaction steals 
over the reader as he appreciates that these are the 
last of those famously elaborate disquisitions by 
which that learned judge has so often, during more 
than twenty-two years, exhausted at once the law 
of the case and the strength and patience of the 
readers. ”’ 

It would be hard to find livelier reading for a 
lawyer than two articles in the July Atlantic on the 
‘** Ladies’ Deposit” fund, lately blown up in Boston, 
One is by ‘‘Gail Hamilton” (Miss Dodge), entitled 
The Gentlemen's Contribution to the Ladies’ De- 
posit; the other by Henry \. Clapp, entitled Sym- 
pathetic Banking. The fraud consisted in borrow- 
ing money from women and pretending to pay eight 
per cent a month for it. Some Quaker philanthrop- 
ist furnished the money! It was at length exposed 
by the Boston Advertiser newspaper, and the female 
principal was recently sent to prison. Miss Dodge 
was one of the victims, and of the most unreason- 
ing champions. Her present article is a shrill femi- 
nine shrick, to the effect that the men would have 
been swindled just the same, and that the Advertiser 
is very much to blame for not having exposed it 
The result, she says, ‘‘ does show that men, 
so far as the Ladies’ Deposit has tested them, are 
untrustworthy as reporters of facts or reasoners on 
facts, that they have either not culture enough to 
tell a straight or not conscience enough to tell a true 
story, and that they are utterly incompetent to be 
intrusted with the educational interests of children 
Perhaps; 
but are the women, Gail Hamilton being the exam- 
ple, likely to prove any better? Mr, Clapp’s article 
is intensely interesting to a lawyer, and is exquis- 
itely humorous. Of Miss Dodge he justly says: 
‘*But the extreme rage even of a clever woman 
will not enable her to write a sensible letter on a 
difficult subject of which she has no knowledge. 
Afterward, in the Boston Journal, Miss Dodge 
hedged a good deal—so much so, indeed, that her 
last utterances were darker than Delphic oracles. 
In the light of subsequent events her public attitude 
has an intensely comic look.” He then depicts her 
as sitting in a pasture, clothed in red, and being 
threatened from behind by a furious cow. A by- 
stander warns her of the danger, and she accuses 
him of want of charity for cows, and exclaims: 
‘Poor, spiteful man, look to yourown sex. Are 
the bulls all peaceful and harmless? Answer me 
that.” The result is that she finds herself in the 
predicament of the other maiden in the nursery 
rhyme of Jack’s house. 


sooner, 


or with the financial interests of women.” 


The address of Hon. J. M. Woolworth, before 
the Iowa State Bar Association, May 10th, contains 
a remarkably ingenious account of the manner in 
which custom becomes law. Judge Woolworth also 
utters the following which is timely: *‘* The prac- 
tice of law, considered merely as a business, is the 
least satisfying of all human employments. Con- 
sidered as a business merely, I say; that is, prose- 
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cuted like any craft, or trade, or adventure, solely 
for the purpose of gain. He who plies this art in 
that spirit stands in the market and lets himself to 
hire, and at the end of the day the fee in his hand 
is his reward; or if with a great enterprise of 


viciousness, he conceives the law as a dexterous art, 
contrived by lawyers for lawyers, in order to trans- 
mute the property of others into their own posses- 
sions, he answers St. Paul’s description of certain 
Gentiles who were ‘given over to work all unclean- 
ness, with greediness.’ The profession of law is 


not a craft, or a trade, or aventure. It is not a con- 
trivance for the benefit of lawyers. It cannot be 
worthily or even decently practiced simply for gain. 
I do not say that the lawyer may not take rewards 
for his work; it ought to bring him gain—the 


> and honor among his 


gain at once of ‘flowing fees 
fellow-men; and he ought to demand and care for 
these his dues. But they must be the incident of 
his service; they must come of themselves and not 
by much seeking. If in the act of plying this art 
the counsellor be intent on the fee, if he pursue it 
as his one object of desire, no matter how much it 
may increase and multiply, it will be a poor, sordid 
thing in his hands. On the other hand, if he will 
keep it in its due place, it will be the honorarium of 
the Roman jurisconsult and the English barrister. 
In this commercial age when wealth is held before 
the eyes of men as the one object of desire, and the 
getting and displaying of it is the chief end of man, 
the lawyer, whose life is in the very midst of the 
strife, is apt to lapse into the mercenary spirit. 
They who resort to him are busy in getting or re- 
covering or fortifying the possession of property. 
The strifes of his days and the studies of his nights 
are to serve them in their pursuit of money. The 
very atmosphere of his office is redolent of gold. 
In the midst of such influences and constraints 
what is so natural as that he relax his hold upon any 
conception of the law which is not mercenary; how 
shall he resist the solicitations to make merchandise 
of it and pursue it as men follow trade ?” 


— 


NOTES OF CASES. 


N flarris vy. Carmody, Massachusetts Supreme 
Court, April, 1881, 11 Rep. 812, it was held 
that a father may avoid his note and mortgage given 
to the plaintiff! under threats to prosecute and im- 
prison his son for an alleged forgery of the father’s 
name. The court saitl: ‘‘At common law, as a 
general rule, the defense of duress per minas must 
be sustained by proof of threats which create a rea- 
sonable fear of loss of life, or of great bodily harm 
or imprisonment of the person to whom they are 
made, and one man cannot avoid his obligation by 
reason of duress to another. There is a well-settled 
exception to this rule in the case of husband and 
wife, all the authorities agreeing that each may 
avoid a contract if it was made to relieve the other 
from duress. Sheppard Touchst. 61; Metc. on Cont. 
280, note; Robinson v. Gould, 11 Cush. 55, and cases 
cited. The question whether this exception extends 





to the relation of parent and child does not appear 
to have been expressly adjudicated. But we find 
many dicta of judges and statements of authors, 
entitled to great respect, which show that from the 
earliest times it has been considered as the settled 
law that the relation of parent and child was within 
the exception. See the remarks of Lord Coke in 
Baylie v. Clare, 2 Brownl. 275, 276; 8. C., 1 Rolle 
Abr. 687, pt. 4-6; and of Lord Bacon in Bac. Max. 
reg. 18. The same rule is explicitly laid down 
without question by the author of Bacon’s Abridg- 
ment, and by Mr. Dane and by Mr. Justice McLean. 
Bacon Abr. Duress, B.; 5 Dane Abr. 166, 375; Me- 
Clintick v. Cummins, 8 McLean, 158, 159. See, 
also, the remarks of Wylde, J., and of Twisden, 
J., in Wayne v. Sands, 1 Freem. 351. This case is 
too imperfectly reported to be of great weight, and 
the remarks attributed to Twisden, J., would ex- 
clude the case of husband and wife, in opposition 
to all the authorities; see the same case under the 
name Warn v. Sandown, 3 Keb. 238. We are not 
referred to any modern authorities opposed to the 
views of the learned judges and authors whom we 
have cited. The exception in favor of husband and 
wife is not based solely upon the legal fiction that 
they are in law one person, but rather upon the 
nearness and tenderness of the relation. The sub- 
stantial reasons of the exception apply as strongly 
to the case of a parent and child as to that of a 
husband and wife. No more powerful and con- 
straining force can be brought to bear upon a man, 
to overcome his will, and extort from him an obli- 
gation; than threats of great injury to his child. 
}oth upon reason and the weight of the authorities, 
we are of opinion that a parent may avoid his obli- 
gation by duress to his child.” This doctrine is 
recognized, without being directly decided, in 
Schultz v. Culbertson, 46 Wis. 318; 49 id. 122. 


In State v. Beal, Ohio Supreme Court, June 1, 
1881, 1 Ohio L. J. 440, on the trial of an indict- 
ment for burglary with intent to steal from a safe, 
the court charged the jury that if the accused broke 
and entered the building with the intent to break 
into the safe and steal money supposed to be therein, 
and the safe was not used as a place for the deposit 
of money, and there was none therein at the time, 
he was not guilty. eld, error, The court said: 
‘*A distinction seems to prevail, in the English 
cases, between an attempt to commit a felony and 
an act done with intent to commit it. In Queen v. 
Goodall, 2 Cox’s C. C. 41, the accused was indicted 
for using an instrument upon the body of Catharine 
Snowden with an intent to procure a miscarriage. 
The statute declared that whosoever, with intent to 
procure the miscarriage of any woman shall * * * 
unlawfully use any instrument, etc., * * * shall 
be guilty of felony. It appeared from the evidence 
that the instrument was used with the intent laid 
in the indictment; but the medical witnesses stated, 
from the result of a post-mortem examination, that 
Catharine Snoden was not pregnant at the time the 
instrument was used. Upon reservation of the 
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question for the consideration of the judges, it was 
held immaterial whether the woman was in fact 
pregnant or not. In McPherson's case it was held 
that where a statute makes it an offense to attempt 
to commit a felony, the attempt niust be to do that 
which, if successful, would have constituted or re- 
sulted in a felony, and consequently, that where the 
attempt charged was to steal certain goods from a 
dwelling-house, no conviction could be had, it ap- 
pearing that the goods had been previously stolen 
by some one else, Dearsley v. Bell, 197. Cock- 
burn, C. J., in delivering the opinion, however, re- 
marked that ‘attempting to commit a felony is 
clearly distinguishable from intending to commit 
it.”” That this distinction is not supported by the 
American cases is asserted by Mr. Bishop, 1 Bish, 
Cr. Law, § 742; and by Mr. Wharton, 1 Whart. 
Cr. Law, § 186. See Holmes on Common Law, 69. 
In Hamilton v. State, 36 Ind. 280; 8S. C., 10 Am. 
Rep. 22, it was held that the prisoner might be con- 
victed of assault with intent to steal a $5 bill, not- 
withstanding the person assaulted had no such bill. 
In Mullen v. State, 45 Ala. 43; 8. C., 6 Am. Rep. 
691, it was held that the prisoner might be con- 
victed of assault with intent to murder, when he 
presented a loaded gun and snapped the trigger 
three times, supposing the gun to be capped, al- 
though there was really no cap on it. 


The Vienna ‘‘ Juristische Blatter” reports the fol- 
lowing case of larceny of lost goods: ‘‘L. W. was 
convicted of larceny on the following facts:- S$. L., 
a guest in a public house, in paying her bill, inad- 
vertently dropped her purse on the floor, L. W. 
noticed it, picked the purse up and put it in his 
pocket with the intent to appropriate it to his own 
use. The court held that this was ‘a taking of a 
strange (i. e., belonging to another) movable thing 
(over twenty-five florins in value) out of the posses- 
sion of another without his consent, for the sake of 
his own gain,’ which constitutes larceny by the 
Austrian law. The defendant appealed, and ar- 
gued that his act was only the appropriation of a 
thing found, and punishable as a fraudulent taking 
only. The Court of Cassation affirmed the judg- 
ment, saying: ‘By the findings of the court of first 
instance all the legal marks of the crime fully ap- 
pear. The argument that the conviction is erro- 
neous because the money taken must under the 
circumstances be considered as having been lost, 
without condition, and the crime is therefore a 
fraud only, cannot be sustained. The court below 
found that 8. L. whe had taken out her money to 
pay her bill, when she wanted to put it back, in- 
stead of putting it in her pocket, dropped it on the 
floor; L. W. noticed this, took up the money from 
the floor, and appropriated it to himself. Consid- 
ering now that according to the general interpreta- 
tion ‘ possession’ as used in the criminal law does 
not have the civil-law meaning of the term, but re- 
fers merely to the actual relation of a person to a 
thing, by which the possibility of exclusive control 
is given, and considering that by dropping the 





money the possibility was not yet taken away that 
8. L. should continue any control she pleased over 
it, therefore within the meaning of the criminal 
statute the money must be deemed as being in her 
possession, and consequently not as a thing lost, it 
is apparent that the court below was right in hold- 
ing the act of L. W. to be a taking of the money 
out of the possession of S, L., and therefore lar- 
ceny, and not a finding.’ ” 

—— + 


JUDGE COUNTRYMAN’S GOSPEL. 


|* another column our readers will find Judge 

Countryman’s rejoinder on the subject of tak- 
ing causes ‘fon speculation.” If such a thing were 
not morally impossible, we should suspect, from 
the tone of his writing, that he had embarked in 
this controversy on his favorite basis of compensa- 
tion— ‘‘no pay except in case of success.” We 
did not suppose he would agree with our authori- 
ties, but we did not expect to see them so disagree 
with him. An angry philosopher is an incongru- 
ous and unpleasant spectacle. As an ‘advanced 
thinker,” and the apostle of a lofty moral theory, 
Judge Countryman should preserve his equanimity. 
We are quite willing, however, to present the com- 
munication in the very words of the oracle, in order 
that our profession may see the candor, the manli- 
ness, and the logical perception which Judge Coun- 
tryman’s new gospel breeds in disputants. 

We shall have very little to say about the authori- 
ties hitherto quoted on either side. They may be 
left to the intelligence of a profession accustomed 
to judge of such matters. In passing, however, we 
must remark the a disputant, who 
quotes a syllabus as the language of a court, and 


candor of 


when his error is exposed, and the true decision is 
given, showing a materially different holding, still 
insists that the syllabus ‘‘is a abstract of 
the case!” We must also remark the logic of a 
disputant who insists that a court cannot pronounce 
that one party to a contract has not fulfilled his 
part of it, until they have pronounced that the con- 
tract is valid. We must also remark the consistency 
of a disputant who admits the force of ‘‘ obiter ex- 


correct 


pressions of opinion” when they make for his side, 


but denies it when they make against him. Keep- 
ing these things in view, we are quite satisfied to 
stand in our ‘‘tub,” if Judge Countryman is satis- 
fied with his ‘‘ barrel.” 

Let us glance a moment at the new authorities 
produced by Judge Countryman ‘‘ without note or 
comment.” With the exception of the first, they 
are not at all in point. Two of them— Fitch v. 
Gardenier and Wright v. Meek — have not the slight- 
est connection with the question. In the others, 
more or less connected with the subject, the inquiry 
and discussion are always upon the legality, and 
never upon the morality or propriety, of such con- 
tracts. The same is true of Stanton v. Embrey, in 3 
Otto. Schomp v. Schenck simply holds that an attor- 
ney, as distinguished from an advocate, may law- 
fully contract for a certain percentage of the sum 
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to be recovered, as remuneration for his services, but 


it denies any such right to an advocate. We cannot 
conceive why Judge Countryman should have 
quoted this case, unless he assumes, being both at- 
torney and advocate, that he may lawfully do that 
as attorney which is forbidden him as advocate. 

In Major's Exr. v. at. & HI. 48, a con- 
tract like those in question was held valid, by the 
special Court of Appeals of Virginia, and the judg- 
ment below was affirmed by an equal division of 
the four judges. The two who went for reversal, 


G ibson, 1 


put it on the ground of express statutory prohibi- 


tion. Of the other two, one remarked that such 
contracts could no longer be considered immoral, 
because they had been legalized by subsequent leg- 
islation; and the other judge, Thompson, defended 
its morality at considerable length, and in very much 
such terms as Judge Countryman used in his address, 
He thought, too, that the practice would make 
counsel ‘‘ zealous,” and that it would be peculiarly 
proper in cases of slander, assault and battery, and 
the like! Judge Thompson is certainly a man after 
Judge Countryman’s own heart. We may add, on the 
same side, some expressions in Allard v. Lamirande, 
29 Wis. 502. This is not cited by Judge Countryman, 
and we hold it out to him as a peace-offering, to show 
him that we entertain no prejudice, and are not so 
agitated by his authorities as he is by ours. 

In respect to Hx parte Plitt, 2 Wall. Jr. 452, and 
Webster’s connection with it, we must say that 
Daniel Webster was never credited with any very 
fine feelings about money matters. But does any- 
body suppose that Daniei Webster would have made 
a business of prosecuting causes on contingent fees, 
and recommended it to the young gentlemen in his 
office as a handsome thing? Ready and‘willing as 
he was to have his constituents pay his debts, he 
would have hardly done this. 

It is hardly necessary to point out that a practice 
may be legal, and may be tolerated by courts, with- 
out being praiseworthy. Decoys and informers do 
not act illegally, but they are not generally admired. 
Soa man who pleads infancy, or usury, sets up a 
legal defense, but the courts in pronouncing it legal 
do not thereby applaud it. So we may solve Judge 
Countryman’s difficulty in understanding Commis- 
sioner Gray’s characterization of contracts like that 
in Voorhies v. McCartney, as ‘‘not legalized,” but 
only made ‘tolerable ” under certain circumstances 
—which Judge Countryman thinks ‘ unintelligi- 
ble” — by suggesting that they are ‘tolerable, and 
not to be endured.” If the plea of infancy or 
usury should come before the United States Supreme 
Court, that court would say that the validity of 
such a plea is ‘“‘ beyond all legitimate controversy,” 
but that would not imply that the court did not re- 
gard the party who should set up such a plea with 
the same contempt with which he is generally re- 
garded in the community. And we scarcely expect 
to hear even Judge Countryman addressing a class 
of law graduates on the illiberality of such a preju- 
dice in the community, and recommending such 
pleas to their favor. 

Since sending in his communication, Judge Coun- 





tryman has called our attention to some remarks in 
this JouRNAL, volume 10, page 193, which strongly 
approve his theory. To this we answer, we cannot 
be responsible for the opinions of our editorial pre- 
decessors. We happen to know, however, that Mr. 
Isaac Grant Thompson, in his last years, deplored 
the commercial proportions and aspects which this 
speculative law business seemed to be attaining in 
certain quarters, as much as we ourselves now do. As 
we wish to deal with Judge Countryman with perfect 
frankness and sincerity in this matter, we will admit 
that the practice looks to ourselves much more objec- 
tionable than it looked ten years ago, This modifi- 
cation is due to two facts: First, the prevalence of 
the practice has stirred up a great amount of specu- 
lative and experimental litigation that otherwise 
would not have existed; second, it has enabled law- 
yers to get exorbitant fees, which they could not 
have got except for such agreements. Seven and a 
half per cent satisfied three lawyers in Webster’s 
day; now-a-days a single lawyer demands fifty per 
cent and all the costs! Disclaiming any in- 
tention to be arrogant, we think we can _ see 
this matter in its real moral bearings now better 
than we could when we were at the bar, and better 
than any man who is in the habit of making a great 
deal of money out of this mode of practice. 

In his close Judge Countryman asks where we 
will draw the line between the cases which a lawyer 
may take and those which he may not take on con- 
tracts of the kind in question. We would draw it 
exactly where professional opinion would say it 
ought to be drawn in the matter of an attorney’s 
being a witness in his client’s cases. An attorney 
may occasionally be a witness for the client whose 
cause he is advocating, but if he falls into that 
habit it is apt to make unpleasant remark. Judge 
Countryman would hardly recommend it as a prac- 
tice. But why not? If the attorney does not vol- 
unteer, and his client subpenas him, where is the 
harm? Is not this an old-fashioned prejudice, un- 
worthy of these untrammelled days? The an- 
swer is, there is a tradition and instinct against 
it. Its bad. It is only to be 
excused by urgent necessity. The chance of the 
attorney to make some money will not excuse it. 
So in this matter. Now and then, in a few cases in 
along practice, a lawyer may excuse himself for 
this practice, but not when it is his constant and 
notorious custom, and his aim is simply to make 
money by it. Take a lawyer with an income of 
$5,000. He can increase his income to $20,000 by 
letting it be known that he makes this his special 
practice. We say he is inexcusable for doing it. 
In nine cases in ten the necessity may be avoided, 
if the lawyer is in earnest in trying to avoid it. 
The difference between Judge Countryman and our- 
selves on this point is right here: we would take 
just as few cases of this kind as possible; he would 
get just as many of them as he could. We would 
publish our strong reluctance and disapprobation ; 
he would advertise his approval and readiness to be 
persuaded. 

Judge Countryman reasserts his ‘‘delicacy” in 


tendency is 
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this matter. He always leaves his client to make 


the advance. But we fear his delicacy is excep- 
tional, and that the feeling of the average lawyer, 
who believed the system to be right, would be like 
that of the lady in the siege in Don Juan — ‘‘ when 
will the ravishing begin?” We reiterate, if the 
practice is right, the delicacy is out of place; if 
wrong, the delicacy cannot excuse it. Dickens says 
‘‘there never was amore delicate man than Dod- 
son.” But what is delicate depends upon circum- 
stances. A wife’s caresses of her husband are never 
immodest. A woman whose charms are known to 
be for sale, gets no credit for modesty by waiting to 
be solicited. 

If Judge Countryman’s gospel gains credit, it 
will soon be abused. False prophets will arise. 
The high-toned manner in which he _ would 
conduct these matters will soon yield, among 
other practitioners, to the practices of trade. 
Some of our western Solons have found it necessary 
to enact a statute against ‘‘drummers” for physi- 
cians. So we shall see prominent law offices hav- 
ing their ‘‘drummers” and ‘‘touters.” They will 
have their agents to drink with clients, play cards 
and billiards with them, and take them to the 
theatre and elsewhere. Prices-current for advocacy 
will be quoted. The newspapers will be full of ad- 
vertisements like that from the Herald, sent us by 
Mr. Cadwalader, and printed in another col- 
umn. Each office will have printed blank 
contracts ready for filling up and exchange, in an- 
ticipation of the ‘‘ ravishing.” Whenever a great 
casualty occurs, circulars will be sent out to the 
afflicted survivors, soliciting them to come and have 
their sorrows healed, without expense except in case 
of success, and as low as any other house. Banks 
and counting-rooms will be overrun with agents 
and runners, striving to catch business. Lawyers 
who do this sort of thing expertly and persistently 
will make great fortunes, but the very men who 
employ them will despise them. 

Of one thing we are certain, namely, that Judge 
Countryman’s theories are not in public or general 
professional favor. If he doubts it, let him poll 
the bench; let him ask the lawyers of any com- 
munity, whose opinion would have any weight; let 
him communicate with the leading newspapers; let 
him consult the bar and the public of the very com- 
munity in which he lives. The prevailing response 
would be, in the language of John H. Reynolds, 
when advocating the bare legality of such contracts, 
‘reprehensible, immoral, and disgusting, as well as 
debasing to the profession of the law; but ‘ the law 
allows it and the court awards it.’” (We humbly 
submit this, despite our correspondents indifference 
to the ‘‘deliverances of our local celebrities.”) Or 
as a New York city lawyer writes us: ‘‘ Quite con- 
curring with the views you have expressed in your 
editorial, I am astonished to learn that they are dis- 
puted.” If this practice is right, why do so many 
lawyers shrink from it, in spite of its pecuniary ad- 
vantages? Why do most business men in any com- 
munity spe.« of it with a sneer or with outright 
“enunciation? The moral sense of the profession 


” 





and of the community is against it. No one doubts 


Judge Countryman’s earnestness and sincerity in 
this matter. This is indeed the strangest part of it 
—that aman so good, so wise, so experienced, can 
get so wrong without knowing it. 
Pees oem 
VALIDITY OF STATE LICENSE LAWS. 
UNITED STATES SUPREME COURT, MAY 2, 1881. 
WEBBER Y. STATE OF VIRGINIA. 


The right conferred by the patent laws of the United States 
to inventors to sell their inventions and discoveries, does 
not take the tangible property in which the invention or 
discovery may be exhibited or carried into effect from the 
operation of the tax or license laws of a State. Itis only 
the right tothe invention or discovery, the incorporeal 
right, that the State cannot interfere with. Accordingly, 
a State law requiring a license for the sale of a patented 
sewing machine would not, for that reason, be invalid. 

A State law requiring an agent for the sale of articles manu- 
factured in other States to take out a license and pay a fee 
therefor, and not requiring an agent for the sale of articles 
manufactured in the State to take out a license or pay a 
fee, is invalid, as interfering with commerce between the 
States. 


N error to the Supreme Court of Appeals of the 
-State of Virginia. This case comes before this 
court on a writ of error to the Supreme Court of Ap- 
peals of the State of Virginia, and arose in this way: 
In May, 1880, the plaintiff in error, J. T. Webber, was 
indicted in the county court of Henrico county, in that 
State, for unlawfully selling and offering for sale in 
that county, to its citizens, certain machines known as 
Singer sewing machines, which were manufactured 
out of the State, without having first obtained a license 
for that purpose from the authorities of the county, or 
having paid the tax imposed by law for that privilege. 
The indictment was founded upon the 45th and 46th 
sections of the revenue law of the State, which are as 
follows: 

“$45. Any person who shall sell, or offer for sale, the 
manufactured articles or machines of other States or 
Territories, unless he be the owner thereof and taxed 
as a merchant, or take orders therefor, on commission 
or otherwise, shall be deemed to bean agent for the 
sale of manufactured articles of other States and Ter- 
ritories, and shall not act as such without taking vuta 
license therefor. No such person shall, under his 
license as such, sell or offer to sell such articles through 
the agency of another; but a separate license shall be 
required from any agent or employee who may sell or 
offer to sell such articles for another. For any viola- 
tion of this section, the person offending shall pay a 
fine of not less than fifty dollars nor more than one 
hundred dollars for each offense. 

“$46. The specific license taux upon an agent for the 
sale of any manufactured article or machine of other 
States or Territories shall be twenty-five dollars; and 
this tax shall give to any party liceused under this sec- 
tion the right to sell the same within the county or 
corporation in which he shall take out his license; and 
if he shall sell or offer to sell the same in any other of 
the counties or corporations of this State, he shall pay 
an additional tax of ten dollars in each of the counties 
or corporations where he may sell or offer to sell the 
same. All persons, other than resident manufacturers 
or their agents, selling articles manufactured in this 
State, shall pay the specific license tax imposed by this 
section.’ Acts of Assembly, 1875 and 1876, p. 184, ch. 
162, §§ 45 and 46. 

To the indictment the accused pleaded ‘ not guilty ;” 
and on the trial it was proved that he had sold and 
offered to sell sewing machines in Henrico county, as 
charged, but that at the time he was acting as ageut or 
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employee of the Singer Manufacturing Company, a 
corporation created under the laws of New Jersey; 
that this company had a place of business in Rich- 
mond, Virginia, where it was licensed as a resident 
merchant, for the year beginning May 1, 1880, and had 
paid the required license tax, and where it kept a stock 
of machines for sale; that the machines sold by the 
accused were the property of the company, and were 
manufactured by it out of the State, and in accordance 
with specifications of a patent of the United States, 
granted in 1879, to one W. C. Hicks, and by him trans- 
ferred to the company. It also appeared that the 
accused had not taken out alicense to sell the ma- 
chines in Henrico county, and was not himself taxed 
asamerchant and had not taken orders for the ma- 
chines on commission or otherwise. 

On the trial, his counsel requested the court to in- 
struct the jury that if they believed the Singer Manu- 
facturing Company had paid for a general merchant’s 
license for the year beginning May 1, 1880, and received 
such license, or that the machines sold were con- 
structed according to the specifications of the patent 
held by the company, and that the accused was acting 
in the sales made only as its employee, he was entitled 
toa verdict of acquittal. The court refused to give 
these instructions, and at the request of the attorney 
for the Commonwealth, instructed the jury, in sub- 
stance, that if they believed the accused had, at dif- 
ferent times within the year previous to the indict- 
ment, sold or offered to sell in Henrico county to its 
citizens, Singer sewing machines manufactured beyond 
the State, and at the time he was neither the manu- 
facturer himself nor the owner of them, and was not 
taxed as a merchant in the county, and had not taken 
orders therefor on commission or otherwise, and had 
not obtained a license to sell the same in the county, 
aud had not paid to the proper officer the tax imposed 
by law for selling the same in that county, they should 
find him guilty. 

The jury found the accused guilty, and he was sen- 
tenced to pay a fine of fifty dollars besides costs. On 


appeal to the Circuit Court of the County this judg- ‘ 


ment was aflirmed, and on further appeal to the Su- 
preme Court of Appeals of the State the judgment of 
the Circuit Court was affirmed, To review the latter 
judgment the case is brought here on writ of error. 


Fieip, J. In the county court where the accused 
was tried, the only defense presented by his instruc- 
tions, was that he was acting as the agent of the Singer 
Manufacturing Company, which had a license from the 
State as a resident merchant in Richmond to sell the 
machines, and also held a patent of the United States, 
authorizing it to manufacture and sell them anywhere 
in the United States. To this defense the answer is 
obvious. The license, being limited to the city of 
Richmond, gave no authority to the company to sell 
the machines elsewhere, and of course gave none to its 
agent. Besides, the question as to the extent of the 
territorial operation of the license depended upon the 
construction given by the Court of Appeals of the State 
to the statute, and its decision thereon is not open to 
review by us. And the right conferred by the patent 
laws of the United States to inventors to sell their 
inventions and discoveries does not take the tungible 
property, in which the invention or discovery may be 
exhibited or carried into effect, from the operation of 
the tax and license laws of the State. The combina- 
tion of different materials so as to produce a new and 
valuable product or result, or to produce a well known 
product or result more rapidly or better than before, 
which constitutes the invention or discovery, cannot 
be forbidden by the State, nor can the sale of the arti- 
cle or machine produced be restricted except as the 
production and sale of other articles, for the manufac- 
ture of which no invention or discovery is patented or 
claimed, may be forbidden or restricted. 





The patent for a dynamite powder does not prevent 
the State from prescribing the conditions of its manu- 
facture, storage and sale, so as to protect the commu- 
nity from the danger of explosion. A patent for the 
manufacture and sale of a deadly poison does not lessen 
the right of the State to control its handling and use. 
The legislation respecting the articles which the State 
may adopt after the patents have expired, it may 
equally adopt during their continuance. It is only the 
right to the invention or discovery —the incorporeal 
right—which the State cannot interfere with. Con- 
gress never intended that the patent laws should dis- 
place the police powers of the States, meaning by that 
term those powers by which the health, good order, 
peace and general welfare of the community are pro- 
moted. Whatever rights are secured to inventors 
must be enjoyed in subordination to this general au- 
thority of the State over all property within its limits. 

These views find support in the language of this court 
in Puatlerson v. Kentucky, 97 U. 8. 501. There a party 
was convicted of violating a statute of the State regu- 
lating the inspection and gauging of oils and fluids, 
the product of coal, petroleum or other bituminous‘ 
substances. The statute provided that such oils and 
fluids should be inspected by an authorized officer of 
the State before being used, sold, or offered for sale, and 
required the inspector to brand, according to the fact, 
casks and barrels of the oil with the words “‘ standard 
oil,” or with the words ‘‘unsafe for illuminating pur- 
poses.’”’ It imposed a penalty for selling or offering for 
sale in the State such oils and fluids as had been con- 
demned. A particular oil, known as the Aurora oil, 
which had been thus condemned, was sold by the 
accused, A patent for the oil had been issued by tho 
United States to a party who had assigned it to him, 
and in defense to the indictment he asserted the right 
under the patent to sell the oil in any part of the 
United States, and that no State could, consistently 
with the Federal Constitution and the laws of Con- 
gress, prevent or obstruct its exercise. But the court 
held this construction of the Constitution and laws to 
be inadmissible, and that the right was to be exercised 
in subordination to the general powers which the seve- 
ral States possessed over their purely domestic affairs, 
whether of internal commerce or police. After some 
just observations upon the police powers of the State, 
their extent and object, and a reference to previous 
decisions, the court said, speaking through Mr. Justice 
Harlan: ‘‘These considerations, gathered from the 
former decisions of this court, would seem to justify 
the conclusion that the right which the patentee or his 
assignee possesses in the property created by the appli- 
cation of a patented discovery, must be enjoyed sub- 
ject to the complete and salutary power, with which 
the States have never parted, of so defining and regu- 
lating the sale and use of property within their re- 
spective limits as to afford protection to the many 
against the injurious conduct of the few. The right 
of property in the physical substance, which is the 
fruit of the discovery, is altogether distinct from the 
right in the discovery itself, just as the property in 
the instruments or plates by which copies of a map are 
multiplied is distinct from the copyright of the map 
itself.’ And again, the enjoyment of the right in the 
discovery ‘*may be secured and protected by National 
authority against all interference; but the use of the 
tangible property which comes into existence by the 
application of the discovery, is not beyond the control 
of State legislation simply because the patentee ac- 
quires a2 monopoly in his discovery.” 

Tn accordance with the views thus expressed we can 
find no objection to the legislation of Virginia in re- 
quiring a license for the sale of the sewing machines, 
by reason of the grant of letters-patent for the inven- 
tion. There is, however, an objection to its legislation 
arising from its discriminating provisions against non- 
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resident merchants and their agents, and this is pre- 
sented by the instructions given to the jury at the 
request of the attorney of the Commonwealth. 

The 45th section of the revenue law declares “ that 
auy person who shall sell or offer for sale the manufac- 
tured articles or machines of other States or Territo- 
ries, unless he be the owner tgereof and taxed asa 
merchant, or take orders therefor, on commission or 
otherwise, shall be deemed to be an agent ”’ for the sale 
of those articles and shall not act as such without tak- 
ing out a license therefor. A violation of this provis- 
ion subjects the offender to a fine of not less than 
fifty dollars nor more than one hundred dollars for 
each offense. 

The 46th section fixes the license tax of the agent for 
the sale of such articles, at twenty-five dollars. The 
license only gives him a right to sell in the county or 
corporation for which it is issued. If he sells, or offers 
to sell, in other counties or corporations, he must pay 
in each an additional tax of ten dollars. The section 
then declares that “all persons, other than resident 
manufacturers or their agents, selling articles manu- 

‘factured in the State, shall pay the specific license tax 
imposed by this section.” 

By these sections, read together, we have this result: 
the agent for the sale of articles manufactured in other 
States must first obtain a license to sell, for which he 
is required to pay a specific tax for each county in 
which he sells or offers to sell them; while the agent 
for the sale of articles manufactured in the State, if 
acting for the manufacturer, is not required to obtain 
a license or pay any license tax. Here there is a clear 
discrimination in favor of home manufacturers and 
against the manufacturers of other States. Sales by 
manufacturers are chiefly effected through agents. A 


tax upon their agents when thus engaged is therefore 
a tax upon them, and if this is made to depend upon 
the foreign character of the articles, that is, upon their 
having been manufactured without the State, it is to 
that extent aregulation of commerce in the articles 


between the States. It matters not whether the tax 
be laid directly upon the articles sold or in the form of 
licenses for their sale. If, by reason of their foreign 
character, the State can impose atax upon them or 
upon the person through whom the sales are effected, 
the amount of the tax will be a matter resting in her 
discretion. She may place the tax at so high a figure 
as to exclude the introduction of the foreign article 
and prevent competition with home product. It was 
against legislation of this discriminating kind that the 
framers of the Constitution intended to guard when 
they vested in Congress the power to regulate com- 
merce among the several States. 

In Welton v. Stale of Missouri, we expressed at length 
our views on the subject, and to our opinion we may 
refer for their statement. No one questions the gene- 
ral power of the State to require licenses for the vari- 
ous pursuits and occupaticns conducted within her 
limits, and to fix their amount as she may choose, and 
no one on this bench — certainly not the writer of this 
opinion — would wish to ‘imit or qualify it in any re- 
spect, except when its exercise may impinge upon the 
just authority of the Federal government under the 
Constitution, or the limitations prescribed by that 
instrument. But where a power is vested exclusively 
in that government, and its exercise is essential to the 
perfect freedom of commercial intercourse between 
the several States, any interfering action by them must 
give way. This was stipulated in the indissoluble 
covenant by which we became one people. 

In a recent case we had occasion to consider at some 
length the extent of the commercial power vested in 
Congress, and how far it is to be deemed exclusive of 
State authority. Referring to the great variety of sub- 
jects upon which Congress, under that power, can act, 
we said that ‘“‘some of them are National in their 





character, and admit and require uniformity of regu- 
lation, affecting alike all the States; others are local, 
or are mere aids to commerce, and can only be prop- 
erly regulated by provisions adapted to their special 
circumstances and localities. Of the former class may 
be mentioned all that portion of commerce with for- 
eign countries, or between the States, which consists 
in the transportation, purchase, sale and exchange of 
commodities. Here there can, of necessity, be only 
one system or plan of regulations, and that Congress 
alone can prescribe. Its non-action in such cases, with 
respect to any particular commodity or mode of trans- 
portation, is a declaration of its purpose that the com- 
merce in that commodity, or by that means of trans- 
portation, shall be free. There would otherwise be no 
security against conflicting regulations of different 
States, each discriminating in favor of its own pro- 
ducts and citizens and against the products and citi- 
zeus of other States.’? County of Mobile v. Kimball, 
102 U. S. 

Commerce among the States in any commodity can 
only be free when the commodity is exempted from 
all discriminating regulation and burdens imposed by 
local authority by reason of its foreign growth or 
manufacture. 

The judgment of the Supreme Court of Appeals of 
Virginia must therefore be reversed, and the cause re- 
manded to it for further proceedings in accordance 
with this opinion; and it is so ordered. 


—\_>—__———- 


PRIORITY BETWEEN MORTGAGE 
CURE ADVANCEMENTS AND 
JUDGMENTS. 


TO SE- 


NEW YORK COURT OF APPEALS, APRIL 19, 1881. 


ACKERMAN V. HUNSICKER. 


A made a mortgage to B to secure B for past and prospective 
indorsements. After the recording of this mortgage, judg- 
ments were docketed against A, which were a lien upon 
the mortgaged premises. Of this B had no actual notice. 
Held, that the mortgage was a prior lien to the judgments, 
to secure indorsements made after the judgments were 
docketed. 


(— to foreclose a mortgage. The opinion states 
the case. From an order of the General Term, 
reversing a judgment in favor of plaintiff, plaintiff 
appealed. 

Cornelius E. Stephens, for appellant. 

George Burrows, for respondents. 


ANDREWs, J. The mortgage from Levi to the plaint- 
iff was given to secure the mortgagee for any indorse- 
ments he had made, or should thereafter make, for the 
mortgagor, or the firm of Levi & Miller, to the amount 
of $6,000. It was dated May 2, 1874, and was recorded 
May 3, 1874. The first indorsement was made May 7, 
1874, and the last October 16, 1874. The plaintiff has 
been compelled to pay the indorsed paper, and has ad- 
vanced for that purpose the sum of nearly five thou- 
sand dollars over and above all payments made by the 
mortgagor. This action is brought to foreclose the 
mortgage, and the only controversy relates to the pri- 
ority of lien as between the mortgagee and judgment 
creditors of the mortgagor, whose judgments were 
obtained subsequent to the mortgage, but prior to the 
indorsement by the plaintiff of some of the notes paid 
by him, which enter into and form part of the mort- 
gage debt. 

The question is whether the mortgage is a paramount 
lien to the judgments, as to that part of the mortgage 
debt arising out of che indorsements made after the 
judgments were docketed. It is not claimed that the 
plaintiff had actual notice of the judgments when he 
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indorsed the paper, and it is found by the referee that 
he never had personal notice or knowledge, or any no- 
tice, of their existence until after the indorsements 
had been made. The judgments were docketed in the 
county where the mortgaged premises were situated. 
If the docketing of the judgments was constructive 
notice to the plaintiff of their existence, then he had 
notice of the judgments; otherwise he had none. 

There is no question as to the validity of mortgages 
to secure future advances or liabilities. They have 
become a recognized form of security. Their frequent 
use has grown out of the necessities of trade and their 
convenience in the transaction of business. They 
enable parties to provide for continuous dealings, the 
nature or extent of which may not be known or anti- 
cipated at the time, and they avoid the expense and 
inconvenience of executing a new security for each 
new transaction. It is well known that such mort- 
gages are constantly taken by banks end bankers as 
security for final balances, and banking facilities are 
extended and daily credits given in the commercial 
community in reliance upon them. Mortgages for 
future advances have sometimes been regarded with 
jealousy, but their validity is now fully recognized 
and established. Bank of Utica y. Finch, 3 Barb. Ch. 
294; Truscolt v. King,6 N. Y. 147; Robinson vy. Wil- 
liams, 22 id. 380; Shirras v. Caig, 7 Cranch, 34; Law- 
rence v. Tucker, 23 How. (U. 8.) 14; Leeds v. Cameron, 
3 Sumner, 492. 

There can be no doubt, therefore, that the mortgage 
in this case, as between the parties to it, is a valid se- 
curity for the plaintiff's debt. It is equally clear that 
to prefer an intervening incumbrance over the claim 
of the plaintiff would violate the understanding of the 
parties to the mortgage at the time it was executed, 
for the plain inference was that the interest of the 
mortgagor in the land, as it existed when the mortgage 
wus given, should be bound as security for all liabilities 
which the plaintiff might incur as indorser upon the 
faith of the mortgage. It could not have been in- 
tended that the plaintiff should be deprived of any part 
of the security of the mortgage for any part of the in- 
dorsed paper. It would have been aclear breach of 
duty on the part of the mortgagor if he had, without 
notice to the mortgagee, voluntarily incumbered the 
land by liens having priority of the mortgage, and 
then applied to the plaintiff for and procured further 
indorsements. 

If the judgments have a preference over the plaint- 
iff’s mortgage, as to indorsements made after the judg- 
ments were docketed, it must result from some superior 
equity of the judgment creditors, or from the effect 
of docketing the judgments, as constructive notice to 
the plaintiff of their existence. The authorities are 
clear to the point that upon general principles of equity 
no such preference can be claimed. In Gordon v. Gra- 
ham, 2 Eq. Cas. Abr. 590, Lord Chancellor Cowper is 
reported to have held thata first mortgagee with a 
mortgage covering future advances has priority, not 
only for what may be due to him at the time of a 
second mortgage, but also for advances made by him 
after notice of the second mortgage. This case was 
doubted in England as to the point reported to have 
been decided, that the first mortgage was entitled to a 
preference for advances made after notice of the second 
mortgage, and in Hopkinson v. Rolt, 9 H. L. Cas. 514, 
this doctrine was overruled; but the court distinctly 
recognized and affirmed the doctrine that the first 
mortgagee was protected as toadvances made after the 
second mortgage without notice. The caseof Shirras 
v. Caig, 7 Cranch, 34, is a leading case in this country 
upon this point. The mortgage in that case was exe- 
cuted to secure existing debts and future advances. 
The mortgagors subsequently conveyed the equity of 
redemption to the defendants, who were bona fide 
purchasers and had no notice of the plaintiff's mort- 








gage; and one of the questions was whether the mort- 
gagees, who had made advances to the mortgagors on 
the faith of the mortgage after they had conveyed to 
the defendants, but without notice of their title, could 
enforce the mortgage for such advances, and it was 
held that they could, Marshall, C. J.. saying that the 
mortgage stood as security for ‘‘ the payment of debts 
still remaining due to them, which were either due at 
the date of the mortgage or were afterward contracted 
upon its faith, either by advances actually made or in- 
curred prior to the receipt of actual notice of the sub- 
sequent title of the defendants.’? The effect of the 
registry laws was not involved, and the case was de- 
cided upon the general equities. The advances in 
Shirras v. Caig were optional; that is, the mortgagees 
were not bound to make them; and the same is true 
of the advances in Gordon v. Graham, supra. Shirras 
v. Caig has been frequently cited with approval by the 
courts in this State, and its authority, so far as I know, 
has not been questioned. Brinkerhoff v. Marvin, 5 
Johns. Ch. 320; Griffin v. Burtnett, 4 Ed. Ch. 673; Trus- 
cott v. King, supra; Robinson v. Williams, 22 N. Y. 380. 

It must, I think, be conceded that independently of 
the registry laws, according to general principles of 
equity, the lien of the plaintiff's mortgage is superior 
to the lien of the judgments, as well for indorsements 
made prior to their rendition as for those subsequently 
made without notice. 

It remains to consider whether, under the statutory 
system for the registry of liens, the docketing of the 
judgments was constructive notice to the plaintiff. If 
the docketing of the judgments was constructive no- 
tice to him of their existence, then, unquestionably, 
the judgments have preference to the plaintiff's mort- 
gage as to alladvances subsequently made. 

The general principle of construction of the registry 
laws upon the point of notice is that the registration 
of incumbrances is notice to subsequent incumbrancers 
only. They are prospective and not retrospective in 
their operation. Stuyvesant v. Hall, 2 Barb. Ch. 151; 
King v. MeVickar, 3 Sandf. Ch. 192; Howard Ins. Co. 
v. Halsey, 8 N. Y. 271. The plaintiff’s mortgage was 
first made and first recorded, and regarding these facts 
only, the mortgage was the prior lien. 

It is claimed, however, that the mortgage did not 
become an actual lien or incumbrance until the in- 
dorsements were made, and that as to each indorse- 
ment it became in effect a new mortgage as of the time 
when the indorsements were made, and that the 
plaintiff must therefore be decided to have had notice 
of the judgments when the subsequent indorsements 
were made. It is manifectly true that the mortgage 
did not become an actual charge on the land so as to be 
enforceable by the plaintiff, until he had incurred lia- 
bility as indorser. But the plaintiff's mortgage was an 
instrument capable of being recorded under the statute 
before any liability had been incurred. It is the gene- 
ral practice to record mortgages and docket judgments 
taken to secure future advances and contemplated lia- 
bilities, before an actual indebtedness arises. On being 
recorded, the record is notice to subsequent purchasers 
and incumbrancers, and they are put upon inquiry and 
have the means of ascertaining to what extent ad- 
vances have been made, and by notice to prevent 
further advances to their prejudice. In Truscott v. 
King, 6 N. Y. 147, judgment had been entered on a 
bond and warrant of attorney for $20,000, to secure ex- 
isting and future liabilities, and Jewett, J., said there 
could be no doubt that the judgment in its inception 
was a valid security upon the land to the full amount, 
whether a debt only in whole or part then existed, if 
it was agreed at the time that it should be given as an 
indemnity for advances thereafter to be made, or such 
advances were thereafter made. In Robinson v. Wil- 
liams, 22 N. Y. 386, a mortgage had been executed to 
secure future liabilities of the mortgagor to the Hollis- 
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ter Bank, on paper which might be discounted by the 
bank for the mortgagor. The mortgage was recorded 
on the day it was executed, and before any liabilities 
had been incurred. Davies, J., in giving the opinion 
of the court, said: ‘*‘The recording of the mortgage 
was notice that the Hollister Bank had a mortgage on 
the premises for the purposes therein specified.” 

It dves not, I think, aid the argument of the counsel 
for the judgment creditors to show that the plaintiff 
had no claim on the land for the indorsements in 
question until after the docketing of the judgments, 
or that by our law a mortgage is a mere lien or secu- 
rity, and not atitle. The question is, Was the mort- 
gage when executed a conveyance within the record- 
ing act? Ithink it was, and if so, then the plaintiff 
was entitled to put it upon record. It was a potential 
lien for its full amount, of which subsequent purchas- 
ers or incumbrancers had notice. They were in- 
formed by the record of the existence of a bond con- 
taining the condition upon which the mortgage was 
given, and through that, of the agreement between the 
parties, that the interest of the mortgagor in the land, 
as it existed at the date of the mortgage, was pledged 
for any indorsements which the plaintiff might make 
up to the limit fixed ; for this, as we have said, was the 
plain reading of the transaction. 

It would be inequitable to permit third persons to 
deal with the mortgagee in respect to the land to the 
prejudice of the plaintiff's security, without notice to 
him, or to allow a subsequent purchaser or incum- 
brancer, having notice by the record, to acquire a 
preference over the mortgage for indorsements made 
upon the faith of the mortgage after the second in- 
cumbrance, in ignorance of the intervening lien or 
title. 

The question presented in this case has not been de- 
cided in this Sttate by the court of lastresort. In 
Brinkerhoff v. Marvin, 5 Johns. Ch. 320, the chancellor, 
after referring to the observation of the court in Liv- 
ingston v. MclInlay, 16 Johus. 165, that if it was a part 
of the original agreement, a judgment might be en- 
tered as a security for future advances beyond the 
amount then actually due, in like manner asa mort- 
gage may be held as a security for future advances, 
said: ‘‘ The limitation to this doctrine, I should think, 
would be that when a subsequent judgment or mort- 
gage intervened, further advances after that period 
could not be covered.”” The remark of the chancellor 
has been repeated in subsequent cases. Lansing v. 
Woodworth, 1 Sandf. Ch. 43; Barry v. Mex. Ex. Co., id. 
280; Goodhue v. Berrien, 2 id. 630. What was said by 
the chancellor in Brinkerhoff v. Martin was unneces- 
sary to the decision of the case, but with the qualifica- 
tion that the first incumbrancer had notice of the 
intervening right when the subsequent advances 
were made, the observation is not open to contro- 
versy. Neither in that or any of the subsequent cases 
referred to, was it material to decide whether the 
record of the subsequent incumbrance was notice to 
the party holding the prior lien, and in none of them 
was this question considered. 

In Craig v. Tappen,2 Sandf. Ch. 78, it does not appear 
whether the first mortgagee had notice of the second 
mortgage when the subsequent advances were made. 
He knew that the second mortgage was to be given, 
and the inference that he knew of its existence when 
the advances were made is not an unreasonable one. 
In Truscott v. King, 6 Barb. 346, the Supreme Court 
expressly decided the point involved in this case in 
accordance with the view I have expressed. The judg- 
ment of the General Term was reversed on another 
point in this court, but one of the judges, who wrote 
an opinion of reversal, expressed his concurrence in the 
views expressed by Judge Parker in the court below 
upon the point now in controversy (see opinion of 
Edwards, J.,6 N. Y. 166). The adjudications in the 





courts of other States upon the question are conflict- 
ing. It would not be profitable to refer to them at 
length. They will be found cited in Jones on Mort- 
gages, section 364, et seq. 

The doctrine that a party who takes a mortgage to 
secure further optional advances, upon recording his 
mortgage, is protected against intervening liens for 
advances made upon the faith and within the limits of 
the security, until he has notice of such intervening 
lien, and that the recording of the subsequent lien is 
not constructive notice to him, has, we think, been 
generally accepted as the law of the State, at least 
since the decision in Truscott v. King. It would not 
be wise, under the circumstances, now to adopt the 
opposite view, even though we should regard it as bet- 
ter supported by reason. It seems to us however that 
the doctrine which we have affirmed in this case is 
most consistent with equity, and establishes a rule rea- 
sonable and easy of application. The opposite rule 
imposes the burden of notice and vigilance upon the 
wrong person. 

The party taking the subsequent security may protect 
himself by notice, and as is said by Mr. Jarman in his 
notes to Bytherwood’s Conveyancing: ‘* No person 
ought to accept a security subject to a mortgage au- 
thorizing future advances without treating it as an 
actual advancement to that extent.” 

These views lead to a reversal of the order of the 
General Term, and an affirmance of the judgment en- 
tered upon the report of the referee. 


All concur. 
Ee na OO 


DOING BUSINESS ON SUNDAY. 


WISCONSIN SUPREME COURT, JANUARY II, 1881. 


TROEWERT V. DECKER. 


The Wisconsin statute provides that “any person who shall do 
any manner of labor, business or work, except only works 
of necessity or charity, on the first day of the week, shall 
be punished by fine,”’ etc, Held, that the loaning of money 
on Sunday is *‘ business,’’ and presumptively illegal under 
this statute, and an implied promise to repay the money, 
upon which an action is maintainable, will not be raised 
by the fact that the borrower retains the same and con- 
verts it to his own use. A party claiming to be within the 
exemption of a statute has the burden of showing that he 
is so. 


CTION upona promissory note. The opinion states 
the case. The court below found for plaintiff, and 
defendant appealed. 


Conrad Kretz, for appellant. 
Wm. H. Seaman, for respondent. 


Cassopy, J. This action is to recover fora sum of 
money alleged to have been “lent’’ to the defendant 
at his request, upon his promise to pay back the same 
whenever thereunto requested, but which had never 
been paid to the intestate, nor to the plaintiff as ad- 
ministrator, although the defendant had often been 
requested to repay the same before the commencement 
of this action. The answer “admits the receipt of the 
money,’ but alleges that it was paid to him, and the 
contract and promise to repay the same were made on 
Sunday, and therefore denies the indebtedness. The 
undisputed evidence shows that the loan and promise 
were made on Sunday. The court found that the de- 
fendant had and received the money from the deceased 
on Sunday, ‘“‘to be repaid * * * on demand,” but 
that the defendant had ‘failed and neglected to re- 
pay ’’ the same, or any part thereof, and as a conclusion 
of law that the plaintiff was entitled tu recover the 
amount due. 

Section 4595, Revised Statutes, provides, among other 
things, that ‘‘any person who shall * * * do any 
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manner of labor, business, or work, except only works 
of necessity and charity, * * * onthe first day of 
the week, shall be punished by fine not exceeding ten 
dollars.”” The court does not find, and there is no evi- 
dence to show, that the case’comes within the excep- 
tion named in the statute. The loan of money, and 
the promise to repay, alleged in the complaint and ad- 
mitted in the answer, were clearly ‘‘ business,’’ within 
the meaning of this section, and hence it was pre- 
sumptively illegal. If it was possible to bring the case 
within the exception named in the statute, the burden 
was on the plaintiff to do so. Bosworth vy. Swanson, 
10 Mete. 363; Jones v. Andover, 10 Allen, 18, 21; Hinck- 
ley v. Penobscot, 42 Me. 89. But it is urged by counsel 
with some plausibility, that although the contract was 
illegal and void, yet that the subsequent retention of 
the money without offering to return it, and the using 
of it, and the refusing to pay it back, constituted a 
ratification, and an implied promise to repay upon 
each subsequent secular day. In support of this theory 
counsel cite Williams v. Paul, 8 Bing. 653; Adams v. 
Gay, 19 Vt. 358; Gummer v. Jones, 24 id. 316; Brown 
v. Timmony, 20 Ohio, 82; Tucker v. Mowry, 12 Mich. 
378; Dodson v. Harris, 10 Ala. 566; Sayre v. Wheeler, 
31 Iowa, 112. 

In Williams y. Paul the bargain was made on Satur- 
day, and the price to be subsequently paid was agreed 
upon at the same time, subject to the defendant’s ap- 
proval of the property upon inspection the next morn- 
ing, which was Sunday. Accordingly, on Sunday the 
inspection was had and the property approved and 
delivered. Subsequently, the defendant being applied 
to for the price, said he would settle at a time named. 
Failing to do so, an action was brought for the price 
and the plaintiff recovered a verdict, and the rule nist 
to set it aside and enter a nonsuit under the statute of 
29 Charles II, ch. 7, substantially like ours, was dis- 
charged by the Court of Common Pleas. Park, J., 
stated the grounds thus: ‘ Here it appears that the 
defendant not only retained the animal, Lut madea 
new promise to pay subsequently to the Sunday, and 
his present refusal is not consistent with the practice 
of a very sincere Christian.’’ Eight years after, in 
Simpson v. Nicholls, 3 Mees. & W. 240, 244, and a note 
to that case found in 5 id. 702, it was ‘‘doubted 
whether the case of Williams v. Paul could be sup- 
ported in’ law,” on the ground ‘‘that although the 
contract was void as being made on a Sunday, yet as 
the property in the goods passed by delivery, the prom- 
ise made on the following day to pay for them could 
not constitute any new consideration ;’’ and the Court 
of Exchéquer held on demurrer that the plaintiff could 
not recover the value, on the ground that the defend- 
ant, after the sale and delivery of the goods, kept 
them for his own use without returning or offering to 
return them. 

In Tuckerman v. Hinckley, 9 Allen, 454, it is said by 
Chapman, J., that “tthe case of Williams v. Paul, 6 
Bing. 653, * * * isnottoberelied on.” In Kountz 
v. Dickson, 40 Miss. 341, 345-6, the court said: ‘* We 
have examined these cases (among which are Williams 
v. Paul and Adams v. Gay, 19 Vt. 369, supra), * * * 
and we are constrained to say that they are founded 
on reasons which appear to us to set aside the most 
revered and firmly-settled principles of law applicable 
to the subject of illegal contracts. Were we to follow 
them we should have to overrule principles repeatedly 
and invariably recognized by this court.” In Bantelle 
v. Melendy, 19 N. H. 196, Williams v. Paul is overruled, 
and the case of Simpson v. Nicholls, supra, followed, 
and the court held that ‘an illegal contract is incapa- 
ble of ratification or of becoming the consideration of 
asubsequent promise."’ Williams v. Paul was followed 
in Adams v. Gay, supra, but in the later case of Sum- 
ner v. Jones, 24 Vt. 317, the court said: ‘* Whatever 
may be the views of the English courts in relation to 





the case of Williams v. Paul, that case has been re- 
ferred to in all the above cases (Barron v. Petles, 18 Vt. 
385; Adams v. Gay, 19 id. 358; Sargent v. Butts, 21 id. 
99); in some without the expression of any dissatisfac- 
tion, and in others by a direct approval of its doctrine. 
The principle of these cases must decide the present.” 
And on page 822 the court said: ‘It is evident that 
the English authorities have not gone to this extent’”’ 
(an affirmation and promise to pay the note implied by 
the retention of the goods as sufficient to sustain an 
action); ‘for while it has been held that a subsequent 
promise is sufficient to sustain a recovery for the value 
of the property, it has never been held in those courts 
that a promise can be implied from the mere fact of a 
retention of the property, or that subsequent pay- 
ments are equivalent to an express promise.’’ In that 
case it was held that a note given on Sunday fora 
horse then purchased, and subsequent partial pay- 
ments, and retention of the horse without offering to 
return the same, was such a ratification as would main- 
tain a suit for the balance on the note. But this de- 
cision, as we have seen, was based upon former decis- 
ions in that State, acknowledged to be in conflict with 
the later English cases, and certainly in direct conflict 
with the whole current of Massachusetts cases. Mey- 
ers v. Meinrath, 101 Mass. 366. In this last case it was 
expressly held that ‘‘an action will not lie for the con- 
version of a chattel sold and delivered by the plaintiff 
to the defendant in exchange for another chattel on the 
Lord’s day, and retained by the defendant afterward, 
notwithstanding the return by the plaintiff of the 
chattel for which it was exchanged, and his demand 
for a corresponding return by the defendant.’”? The 
later English cases, the New Hampshire and Massa- 
chusetts cases, are also followed in Maine. Pope v. 
Linn, 50 Me. 83. 

In the case of Tucker v. Mowry, 12 Mich. 378, it was 
held that the contract of sale and delivery made on 
Sunday was so utterly void that no title passed, and 
that therefore the vendor might on a subsequent day 
tender back the price and recover the property. No 
case is cited in support of this doctrine, except an early 
case in the same State, which is followed. But this is 
going much further than Williams v. Paul, and much 
further than the Vermont cases, for they allow subse- 
sequent ratification, on the ground that the property 
passes, and that the transaction is not malum in se but 
malum prohibitum. Dodson v. Harris, 10 Ala. 566, 
goes on the same theory as Tucker v. Mowry, and the 
same remarks are applicable tu it. The true rule 
seems to be stated by Maule, J., in Fivoz v. Nichols, 2 
M. G. & S. 500, where he said: ‘The plaintiff cannot 
recover where, in order to sustain his supposed claim, 
he must set up an illegal agreement to which he him- 
self has been a party.’’ So Parker, C. J., in Smith v. 
Bean, 15 N. H. 577, said: ‘It is generally said of such 
illegal contract that it is void. If this were so, and 
the contract, in the broad sense of the term, were void, 
no property would pass by it; the vendor might re- 
claim the property at will, and being his property it 
would be subject to attachment and levy by his credit- 
ors in the same manner as if the attempt to sell had 
never been made. But this is not what is intended by 
such phraseology. The transaction being illegal, the 
law leaves parties to suffer the consequeuces of their 
illegal acts. The contract is void so far as it is 
attempted to be made the foundation of legal proceed- 
ings. The law will not interfere to assist the vendor 
to recover the price.’’ These same remarks are quoted 
with approval by the court in Perkins v. Jones, 26 Ind. 
502. In Holt v. Green, 73 Penn. St., Mercur, J., said: 
‘The test, whether a demand connected with an ille- 
gal transaction is capable of being enforced by law, is 
whether the plaintiff requires the aid of the illegal 
transaction to establish his case. If a plaintiff cannot 
open his case without showing that he has broken the 
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law, a court will not assist him, * * * The princi- 
ple to be extracted from all the cases is that the law 
will not lend its support to a claim founded on its own 
violation.”’ 

In Tillock v, Webb, 56 Me. 100, Appleton, C. J., said: 
“The only consideration for the note is the liability of 
the defendant under a contract prohibited by law. 
But this cannot be regarded as a legal consideration. 
The rights of the parties remain as if no notice had 
been given. The original contract being void was not 
susceptible of ratification.’’ The same rule obtains in 
Massachusetts, New Hampshire and Connecticut. 
Cranson v. Goss, 107 Mass. 440, and cases there cited. 
In Finn vy. Danaline, 35 Conn. 216, the facts were sub- 
stantially the same as here, and it was held that the 
plaintiff could not recover for the loan; nor in an 
action of general assumpsit upon a demand afterward 
made, as money of the plaintiff in the hands of the 
defendant, that a party could not be permitted to trace 
his title through an illegal act. The decisions of this 
court are clearly in harmony with the weight of au- 
thority upon the point here involved, as above indi- 
cated. In Moore v. Kendall, 2 Pin. 99, the court said: 
“ Admitting the sale of the goods to have been made 
on Sunday, it by no means follows that it was void for 
al) purposes, There was an actual transfer of prop- 
erty from James Moore to his brother, the plaintiff in 
error, and it was not possible thereafter for James or 
his assigns to recover,it back, * * * The point be- 
fore us is simply this: whether any man, under any 
circumstances, can make a valid transfer of property 
on Sunday. If he cannot, the instructions were right; 
if he can, they were wrong. I think it would be car- 
rying the rule of law further than the policy of the 
statute requires, and further than the current of de- 
cisions on this subject warrants, to deny that sucha 
transfer, when actually completed without fraud, 
should stand between the parties.’’ Following that 
decision, this court, in Jill v. Sherwood, 3 Wis. 343, 
held that “ta contract or agreement made on Sunday 
will not be enforced in a court of law.’? Melchoir v. 
McCarty, 31 id. 252, is to the same effect, and thereto 
there was a subsequent promise., In Know vy. Clifford, 
38 id. 656, the case of Till v. Sherwood jg referred to 
approvingly. In the case before us, unlike Williams 
vy. Paul and Melchoir v. McCarty, there was no subse- 
quent express promise, written or oral, and unlike 
some of the other cases referred to, there was no sub- 
sequent partial payment. Whether, in such last-men- 
tioned cases, an action could be maintained to recover 
the balance of the loan, it is not necessary here to 
decide. Confining ourselves to the facts of the case 
here presented, and without questioning Melchoir v. 
McCarty, we desire simply to hold: (1) The loaning of 
money on Sunday is ‘business,’ within the meaning 
of the statute, and presumptively illegal; (2) any party 
desiring to bring himself within the exception of the 
statute has the burden of doing so; (3) the mere fact 
that a person borrowing money on Sunday retains it 
and converts it to his own use, does not raise an im- 
plied promise binding in law, and upon, which an 
action can be maintained. 

The judgment of the Circuit Court is reversed, and 
the cause is remanded with directions to enter judg- 
ment for the defendant. 


Nore.—In Deforth v. Wisconsin & Minn. R. Co., 
decided by the Supreme Court of Wisconsin, May 10, 
1881, which was an action brought by a tax payer of a 
town to restrain the issue of town bonds, it was held 
that where a town board of supervisors is authorized 
by law to issue bonds in aid of a railroad only upon 
the presentation of a petition therefor signed by a cér- 
tain number of tax payers of the towfi, the procuring 
and affixing of such signatures on Sunday is “ busi- 
ness,” and is unlawful, and confers no authority upon 








the supervisors to issue such bonds. It was also held 
that the fact that plaintiff affixed his signature on 
Sunday would not prevent him from obtaining an in- 
junction against the issue of the bonds on the ground 
that the required number of signatures were not af- 
fixed on any secular day where he did not on any 
secular. day authorize the presentation of such petition 
to the supervisors, and where nothing had been done 
by the railroad company to earn the bonds before it 
was notified that plaintiff would resist their issue, and 
denied the validity of such signature. 
+> 
IMPLIED WARRANTY 
ACCOUNTS. 


IN SALE OF 


SUPREME COURT OF VERMONT, MAY, 1881. 


GILCHRIST V. HILLIARD. 

There is an implied warranty in the sale of accounts, that they 
are genuine and real; and that they are what they appear 
to be — accounts due and owing. 

There is an implied warranty in every sale that the thing sold 
is that for which it was sold ; that it is substantially what 
it was described and purported to be 


CTION for damages by reason of the worthlessness 

of accounts purchased by plaintiff from defend- 

ant. No fraud was practiced by the defendant. He 

was the owner of a stallion, and employed one Gleason 

to attend him; and this agent turned over to him these 
accounts, which he supposed were genuine. 


W. E. Smith, for plaintiff. 
Leslie & Rogers and L. P, Poland, for defendant. 


Royce, J. The accounts that the defendant sold 
and assigned to the plaintiff were, for all but $15, 
worthless at the time of the sale; not on account of 
the insolvency of the parties that they were repre- 
sented to be against, but for the reason that the de- 
fendant had no valid accounts against the persons 
whose names appeared as his debtors upon the ac- 
counts assigned. 

In Long on Sales, 204, it is said that there is an im- 
plied warranty in every sale that the thing sold is that 
for which it was sold, or answers substanttally to that 
description orrepresentation. In Bank of St. Albans 
v. Farmers’ & Mech. Bk.,10 Vt. 145, the court say 
that ‘it seems now well settled that a person givinga 
security in payment or procuring it to be discounted, 
vouches for its genuineness.”” In Thrall v. Newell, 19 
Vt. 202, which was an action upon an alleged warranty 
that a note which had been transferred to the plaintiff 
was a good and valid note, and alleging that one of the 
makers had recovered a judgment in a suit upon the 
note, upon the ground of his insanity at the time he 
signed it, although an express warranty was found and 
a recovery had upon that ground, the court strongly 
intimate that a recovery might have been had upon an 
implied warranty. They say that if one or both of the 
signatures to the note disposed of by the defendant 
had been forgeries, there would seem to be no question 
but that the defendant would be liable on an implied 
warranty. Ifthe law would imply a warranty in such 
a case, why would not the same implication be made 
upon the sale of a fictitious chose in action? Here the 
accounts sold had no existence. The contingency upon 
which they were to become valid never happened, and 
the defendant was bound to make them what they 
appeared to be, accounts due and owing. He was not 
relieved from liability to that extent by any thing that 
appears to have transpired between the parties and 
Gleason. If the liability of the defendant were de- 
pendent upon the question of fraud in the sale, it 
might merit a different consideration. Upon the case 
as presented, the defendaut is liable upon an implied 
warranty. 
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The damages not having been certainly assessed in 
the County Court, so that a final judgment can be 
rendered, the judgment is reversed and cause re- 
manded. 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSIGNMENT FOR CREDITORS — VALIDITY OF — EVI- 
DENCE OF FRAUDULENT INTENT — APPEAL — REVIEW 
oF FACTS ON. —(1) Where the General Term has re- 
versed the decision of the Special, upon the question 
of fraudulent intent, and this reversal is certified to 
have been upon questions of fact as well as upon ques- 
tions of law, the inquiry as to whether there was actual 
fraudulent intent is open to the review of this court. 
Godfrey v. Moser, 66 N. Y. 250. (2) Fraud must be 
proved and cannot be presumed. Groverv. Wakeman, 
11 Wend. 187. While it cannot be as a rule directly 
proved, but must be deduced from facts, such facts 
must be of acharacter to warrant theinference. It is 
not enough that they are ambiguous and just as con- 
sistent with innocence as guilt. In this case it was 
claimed that an assignment for creditors was invalid 
for the fraudulent intent of the assignor. Held, that 
such intent must be shown to have existed at the time 
of the execution of the instrument. Subsequent illegal 
acts, either of omission or commission, could not inval- 
idate it (Hardmann v. Bowen, 39 N. Y. 200); though 
subsequent acts might show the original intent. The 
fact that the assignee selected was the son-in-law of 
the assignor and lived with him is not sufficient to 
raise the inference of fraud. Nor would the fact that 
he was made a preferred creditor. An assignment is 
not invalidated by the omission in the schedule of 
some of the debtor’s property by inadvertence, nor 
does such omission prove fraudulent intent, where the 
assignment purports to convey all of the debtor’s 
property. The omission may be explained, though if 
explanation cannot be given the inference of fraud 
must follow. In this case the assignor omitted in his 
schedule four items of property, viz.,a bond and mort- 
gage for $1,000, a balance in the Greenwich Bank of 
$33.03, a deposit in the Freedmen's Savings Bank of 
$3,000, and a balance in the People’s Bank of $434.02. 
It was shown that the first two items were omitted by 
inadvertence; that the bond and mortgage, which was 
stated to be of small value, was delivered to the as- 
signee, and that he received the money from the 
Greenwich Bank. The deposit in the Freedmen’s 
Bank was worthless, the bank being insolvent, and the 
evidence showed that it was probable that the money 
on deposit in the People’s Bank, which was drawn out 
two days after the assignment, was drawn on a check 
given by the assignor before the assignment. Held, 
not to establish a fraudulent intent on the part of the 
assignor, so as to invalidate the assignment. Judg- 
meut reversed. Schultz v. Hoagland. Opinion by 
Finch, J. 

(Decided June 14, 1881.] 


CRIMINAL LAW — EVIDENCE — WITNESS NOT EXPERT 
MAY TESTIFY TO EXISTENCE OF BLOOD SPOTS — CON- 
DUCT OF ACCUSED PERSON AFTER CRIME — DECLARA- 
TIONS OF THIRD PARTIES — TRIAL — MISDIRECTION 
CORRECTED BY JUDGE NOT GROUND OF ERROR. —(1) 
Ina trial for murder, where the deceased was found 
with her throat cut, witnesses who were not experts 
were permitted to testify as a fact, not as an opinion, 
that certain red spots seen by them near the house in 
which the murder was committed on the day of the 
murder were blood. The witnesses were farmers, one 
of them had trapped pigeons, the other had butchered 
and hunted game. Each testified that he knew what 
the spots were. Held, noerror. The ordinary mind 
may from experience and observation be able to deter- 
mine what such spots are, without knowing the chem- 
ical constituents of blood, and the witnesses in ques- 





tion had sufficient knowledge tospeak on the subject. 
See People v. Gonzalez, 35 N. Y. 49; Commonwealth v. 
Sturtevant, 117 Mass. 122, 132; People v. Eastwood, 14 
N. Y. 562. The conclusion is a rational one that in 
matters of common observation, where persons have a 
special opportunity to learn, from the nature of their 
avocations or otherwise, although not strictly experts, 
their conclusion as to a fact is admissible, the evi- 
dence being governed by the circumstances, the expe- 
rience and the knowledge of the witness as to the sub- 
ject-matter of the inquiry. (2) The murdered person 
was the wife of the accused. Feld, that evidence that 
accused did not shed tears on the morning of the mur- 
der, and that in reply to a remark that it was asad 
affair at his house, he said, ‘‘ Yes, I had a load of oats 
stolen,’’ was admissible as showing the feeling of the 
accused. While the manifestations at such a time do 
not always sanction an inference of guilt, they are ad- 
missible evidence for the jury to pass upon. Lindsay 
v. People, 63 N. Y. 143. (3) A letter written by one 
third person to another. intimating that the writer 
was suspected of the murder, an anonymous letter to 
the sheriff, confessing the commission of the offense, 
and declarations by one third person to another of 
cognizance of suspicious circumstances surrounding 
others about the time of the murder, the alleged sus- 
picious parties not being otherwise shown to have had 
any thing to do with the matter, held, not admissible 
either as a part of the res geste, or otherwise. See 
Whart. Cr. Ev., § 262; Moore v. Meacham, 10 N. Y. 
210; Rockwell y. Taylor, 19 Conn. 250; Enos v. Tuttle, 
3 id. 250; Greenl. Ev., § 110; People v. Davis, 56 N. Y. 
95; Luby v. Hudson River R. R. Co., 17 id. 131; Insur- 
ance Co. v. Moseley, 8 Wall. 405. (4) ‘The rule is well 
settled that where a judge in charging the jury lays 
down erroneous propositions, but upon his attention 
being called thereto by objections, corrects the misdi- 
rection, and lays down a correct rule, no error is pre- 
sented for a review. Egler v. People, 58 N. Y. 642; 
Meyer v. Clark, 45 id. 285; Thomp. Charg. Jury, § 93; 
Sittig v. Birkestack, 38 Md. 158; Hall vy. State, 8 Ind. 
439; Commonwealth vy. Snelling, 15 Pick. 333. But the 
withdrawal should be absolute. Chapman y. Erie R. 
Co., 55 N. ¥. 579. Judgment affirmed. Greenfield v. 
People of New York. Opinion by Miller, J. 

[Decided April 19, 1881.] 

EQUITABLE ACTION — PLEADING — PLAINTIFF ENTI- 
TLED TO RELIEF INDICATED BY FACTS ESTABLISHED — 
LIEN FOR PURCHASE-MONEY. — The complaint showed 
that plaintiff sold lands to defendant for $15,000, for 
which sum defendant gave his promissory notes; that 
afterward defendant, by parol, agreed to reconvey the 
same land to plaintiff and plaintiff agreed to surrender 
the notes, which were due and unpaid; that plaintiff 
surrendered the notes to defendant, who destroyed 
them, but refused to reconvey the land. The relief 
demanded was specific performance of the parol agree- 
ment, and there was also a general prayer for relief. 
The relief granted by the trial court was that plaintiff 
should have alien upon the lands for the purchase- 
money due him on the sale to defendant, and that such 
lien be foreclosed. Held, that this relief was proper 
under old Code, section 275, which provided that the 
court could grant the plaintiff ‘any relief consistent 
with the case made by the complaint and embraced 
within the issue.”’ The facts alleged showed that 
plaintiff had sold land to defendant for which he had 
not been paid; that the purchase-price was due. 
Nothing more was needed to show that he had an 
equitable lien for such purchase-price. No other alle- 
gation was needed to entitle him to a foreclosure of his 
lien. Garson v. Green, 1 Johns. Ch. 308; Fish v. How- 
land, 1 Paige, 20; Bradley v. Bosley, 1 Barb. Ch. 125: 
Dubois v. Hall, 43 Barb. 26. Judgment affirmed. Bene 
dict v. Benedict. Opinion per curiam. 

[Decided May 10, 1881.] 
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NEGOTIABLE INSTRUMENT — INDORSER OF ALTERED 
DRAFT LIABLE ONLY AS INDORSER. — The F. bank of 
Plainfield, on the 5th of June made its draft on the 
First National Bank of New York for $25, payable to 
the order of William Palmer. On the 12th of Junea 
stranger brought this draft to the plaintiff, the S. 
bank. It had been altered so as to bear date June 6th, 
to read for $1,200, and payable to the order of William 
Brown. The stranger applied for the money called for 
by the draft. The defendant, who came to the 8. 
bank with the stranger, indorsed the draft and the 
8. bank paid the amount of the same to the stranger, 
after defendant had left the bank. The draft was sent 
by the S. bank to its correspondent in New York, 
which presented it to the drawee, the First National 
Bank, by which it was paid. Upon the discovery of 
the alteration, the First National Bank demanded and 
received from the correspondent the amount it had 
paid on the draft, and the correspondent demanded 
and received alike amount from the S. bank. Held, 
that the 8S. bank could not hold defendant liable as an 
indorser for the amount paid by it to the stranger 
upon the draft. The cases, Hall v. Newcomb, 7 Hill, 
416; Spies v. Gilmore, 1 Comst. 321; Hall v. Fuller, 5 
B. & C. 750; Merch. Bk. of New York v. Exchange Bk. 
of N. O., 16 La. Ann. 457; Turnbull v. Bowyer, 40 N. 
Y. 456; White v. Continental Nat. Bk., 64 id. 316; 
Graves v. American Exch. Bk.,17 id. 205; Morgan v. 
Bank of New York. Canal Bank v. Bank of Albany, 
cited and distinguished. See, also, Jones v. Ryde, 5 
Taunt. 486; Bickerdicke v. Bollman, 1 Term R. 405; 
Carter v. Flower, 16 M. & W. 743; Mechanics’ Bk. v. 
Griswold, 7 Wend. 165; Marine National Bk. v. Na- 
tional City Bk., 59 N. Y. 67. Judgment affirmed. 
Susquehanna Valley Bank v. Loomis. Opinion by 
Danforth, J. 
in result. 

[Decided April 26, 1881.] 


All concur; Folger, C. J., aud Earl, J., 


— - 
UNITED STATES SUPREME COURT AB- 
STRACT. 

MARITIME LAW — COLLISION BETWEEN SCHOONER 
AND STEAMER — WHEN SCHOONER AT FAULT.— A 
schooner some three or four hundred yards from a 
steamer, and sailing on a course which if she kept 
would have allowed the steamer to have passed her 
safely, suddenly changed her course so as to bring her 
in front of the steamer. At the time there was no 
stern lookout on the schooner and no one on it had 
observed the steamer. On the steamer there were the 
proper lookouts, and every measure was taken to avoid 
a collision, after the change in the schooner's course 
was observed, but a collision took place. Held, that 
the schooner and not the steamer was in fault for 
the collision. The responsibility of avoiding a collis- 
ion with a sailing vessel is put by the act of Congress 
and the sailing rules primarily on asteamer. But the 
sailing vessel is under just the same responsibility to 
keep her course, if she can, and not embarrass the 
steamer while passing by any new movement. A 
steamer has the right to rely on this as an imperative 
rule for a sailing vessel and govern herself accordingly. 
Otherwise it would at times be impossible for a steamer 
to get ahead at all in the thoroughfares of navigation. 
Because a steamer must keep out of the way of a sail- 
ing vessel, it by no means follows that a sailing vessel 
may unnecessarily throw herself across the bow of an 
approaching steamer. It is as much the duty of a sail- 
ing vessel to be diligent in the performance of her duty 
as it is that of a steamer to be mindful of hers. In 
the case of The Abbotsford, 98 U. S. 446, it was dis- 
tinctly found that the tack of the schooner was en- 
tirely proper, both for her own safety and in regard to 
the steamer. She had run out of her course, and the 





steamer, which was yet a considerable distance away, 
ought to have kuown it. Consequently the steamer 
was in fault for getting so close as to put herself in the 
way of the schooner while doing what the necessities 
of the navigation actually required her to do, and 
which a prudent and skillful navigator on the steamer 
ought to have known she must do at the time it was 
done. Judgment of U. S. Cire. Ct., E. D. Pennsyl- 
vania, affirmed. Golding v. Steamship Illinois. Opin- 
iou by Waite, C. J. 

[Decided May 2, 1881.] 


MUNICIPAL CORPORATION — CANNOT ESCAPE LIA- 
BILITY ON BONDS BY ARRANGEMENT UNDER COVER OF 
SUIT WITH PART OF CREDITORS—RAILROAD AID BONDS. 
— A county which had issued bonds in aid of a railroad 
company, and delivered them in payment of stock, 
after the railroad company had suspended operations 
and was notoriously insolvent, and a decree of fore- 
closure had been rendered against it, by arrangements 
with certain creditors of the company which were con- 
summated under the cover of suits in a State court by 
such creditors, against the company and the county, 
to the prejudice of other creditors, attempted to dis- 
charge its liability to the common debtor, the com- 
pany, by paying less than the entire sum due from it. 
By these arrangements the county got possession of 
the bonds. Held, that the liability of the county was 
not discharged. Upon recognized principles of public 
policy and good faith, the debt which the county owed, 
by reason of its subscription and the bonds given 
therefor, constituted, with other property of the in- 
solvent company, a trust fund, to which all its credit- 
ors could rightfully look for satisfaction of their 
claims. The county was liable for the whole of that 
debt, and by no device or combination, to which par- 
ticular creditors were parties, could it withdraw its 
bonds from that fund, and thereby avoid liability to 
the general creditors of the company. In Sawyer v. 
Hoag, 17 Wall. 621, this court had occasion to consider 
the question whether the creditors of an insolvent cor- 
poration were at liberty to assaila transaction between 
it and one of its debtors, whereby the latter’s sub- 
scription of stock was withdrawn, so far as general 
creditors were concerned, from the assets of the corpo- 
ration. In that case the court declared the doctrine 
to be well established that the capital stock of a corpo- 
ration, especially its unpaid subscriptions, constituted 
a trust fund, for the benefit of the general creditors of 
the corporation, and that the governing officers of a 
corporation could not, by agreement or other transac- 
tion with the stockholder, release the latter from his 
obligation to pay, to the prejudice of its creditors, ex- 
cept by fairand honest dealing, and for a valuable con- 
sideration. In the subsequent case of Sawyer y. 
Upton, Assignee, 91 U. 8S. 60, this court said: ‘The 
capital stock of an incorporated company is a fund set 
apart for the payment of its debts. It isa substitute 
for the personal liability which subsists in private co- 
partnerships. When debts are incurred, a contract 
arises with the creditors that it shall not be withdrawn 
or applied, otherwise than upon their demand, until 
such demands are satisfied. The creditors have a lien 
upon it in equity. If diverted, they may follow it as 
far as it can be traced, and subject it to the payment 
of their claims, except as against holders who have 
taken it bona fide for a valuable consideration and 
without notice. It is publicly pledged to those who 
deal with the corporation for their security. Unpaid 
stock isas much a part of this pledge, and as mucha 
part of the assets of the company, as the cash which 
has been paid in upon it. Creditors have the same 
right to look to it as to any thing else, and the same 
right to insist upon its payment as upon the payment 
of any other debt due the company. As regards cred- 
itors, there isno distinction between such a demand 
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and any other assets which may form a part of the 
property and effects of the corporation.”” Upton v. 
Trebilecock, 91 U. S. 45; Webster v. Upton, id. 65; 
Hatch v. Dana, 100 id. 210; Morgan Co. v. Thomas, 76 
lll. 141. Decree of U.S. Cire. Ct., S. D. Illinois, af- 
firmed. County of Morgan v. Allen. Opinion by 
Howland, J. 

[Decided May 2, 1881.] 

TITLE — PATENT FROM UNITED STATES OF LANDS IN 
TERRITORY ACQUIRED FROM Mexico. —The rule that 
a patent from the United States is final and conclusive 
on everybody, and cannot be disputed in a court of law 
as to the title it confers, while generally or always 
true where the patent is for land of which the govern- 
ment had an undisputed title, does uot always upply 
in dealing with the claimants of lands under Mexican 
grants, which had come into the political control of 
our government by the treaty of Mexico. When, 
therefore, guided by the action of the tribunals which 
the government had established to pass upon the 
validity of these alleged grants, it issued a patent to 
the claimant, it was in the nature of a quitclaim—an 
admission that the rightful ownership had never been 
in the United States, but at the time of the cession it 
had passed to the claimant, or to those under whom he 
claimed. This principle has been more than once 
clearly announced in this court. The leading cases 
are Beard v. Federy, 3 Wall. 478; Bissell v. Henshaw, 
18 id. 268; Miller v. Dale, 92 U.S. 478. Decree of U. 
S. Cire. Ct., California, affirmed. Adam v. Norris. 
Opinion by Miller, J. 

{Decided April 11, 1881.] 


STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 





UNITED 





CONTEMPT — STATUTORY CONSTRUCTION — AUTHOR- 
ITY TO IMPOSE FINE IMPLIES AUTHORITY TO IM- 
PRISON IN CASE OF NON-PAYMENT. — Where a statute 
authorizes or prescribes the infliction of a fine as a 
punishment for a contempt of court, it is lawful for 
the court inflicting the fine to direct that the party 
stand committed until the fine is paid, although there 
be no specific affirmative grant of power in the statute 
to make such direction. United States v. Hudson, 7 
Cranch, 32; Ex parte Robinson, 19 Wall. 505; Kane vy. 
People, 8 Wend. 203; Son v. People, 12 id. 344; Ex 
parte Watkins, 7 Pet. 568; Harris v. Commonwealth, 
23 Pick. 280; Wilde v. Commonwealth, 2 Metce. 408; 
Regina v. Dunn, 12 Ad. & Ell. (N. 8.) 1026; Drayton 
v. Sears, 5Opin. Atty.-Gen. 579; In re Mullee, 7 Blatchf. 
23: United States v. Robbins, 15 Int. Rev. Rec. 155; 
United States v. Kellerman, 23 id. 202; In re Allen, 13 
Blatchf. 23; Green v. Elgie, 8 Jur. 187; S.C.,5 Ad. & 
Ell. (N. S.) 99; In re Yates, 4 Johns. 317; S. C., 9 id. 
395. U.S. Cire. Ct., 8S. D. New York, Jan. 26, 1881. 
Fischer v. Hayes. Opinion by Blatchford, C. J. 

NATURALIZATION — HALF-BREED INDIAN NOT 
WHITE PERSON. —A person of half white and half 
Indian blood is not a ‘‘ white person,’’ within the 
meaning of this phrase as used in the naturalization 
laws, and therefore he is not entitled to be admitted 
to citizenship thereunder. 2 Kent’s Com. 72; In re 
Ah Yup, 5 Sawy. 155; Jeffries v. Ankeny, 11 Ohio, 372; 
qray v. State, 4 id. 353; Thacker v. Hawk, 11 id. 377; 
Lane v. Baker, 12 id. 237. U. S. Cire. Ct., Oregon, 
Nov. 2, 1880. In re Camille. Opinion by Deady, J. 


’ PARTNERSHIP — LIABILITY OF OUTGOING PARTNER 
FOR SUBSEQUENT DEBTS OF FIRM. — In asuit in equity 
to charge the estate of a partner who retired from the 
banking firm of Jay Cook & Co. in 1871 and died in 
1877, with the amount of certain deposits made with 
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said firm in 1869, held, that where money is deposited 
with a banking firm which subsequently dissolves, and 
whose business is continued by a new firm, the liability 
of the members of the old firm continues, unless facts 
be shown from which an intention to accept the liabil- 
ity of the new firm in lieu of the liability of the old 
firm can be fairly inferred. If such facts be shown, 
the liability of a retired partner will be held to have 
been extinguished. That where a banking firm is dis- 
solved, and the business is carried on by a new firm 
which has agreed to assume the liability of the old 
firm, slight circumstances only are required to justify 
finding the existence, on the part of acreditor of the 
old firm, who has notice of the dissolution and of the 
agreement of the new firm, of an intention to accept 
the liability of the new firm in place of the liability of 
the old. Ex parte Williams, Buck, 13; In re Smith, 
Knight & Co., L. R., 4 Ch. App. 66; In re Family In- 
dors. Soc., L. R., 5 Ch. App. 118; Hart v. Alexander, 2 
M. & W. 489; In re Med., etc., L. Assur. Co., 24 L. T. 
Rep. 455; Kerwin v. Kerwin, 2 Crompt. & M. 627; 
Brown v. Gordon, 16 Beav. 209; Harris v. Farwell, 15 
id. 31; Hall v. Jones, 56 Ala. 493; The cases Heath v. 
Hall, 4 Taunt. 352; Droagnes v. Noble, Meriv. 562; 
Daniels v. Cross, 3 Ves., Jr., 277; Harris v. Lindsay, 4 
Wash. 100, distinguished. U.S. Cire. Ct., E. D. New 
York, Feb. 16, 1881. Regester v. Dodge. Opinion by 
Benedict, D. J. . 


REMOVAL OF CAUSE— CITIZENSHIP, TO AUTHORIZE, 
MUST EXIST WHEN sUIT COMMENCED, — A case cannot 
be removed under the act of 1875 on the ground of 
citizenship, unless it appears from the record that at 
the time the suit was commenced the parties were 
citizens of different States. Insurance Co. v. Pechner, 
95 U.S. 183. In such case, an amended transcript may 
be filed, where the record in the State court did in fact 
disclose the requisite citizenship, under the statute, 
before the order of removal was made. U.S. Cire. 
Ct., Iowa, Oct. 20, 1880. Kaeser v. Illinois Central 
Railroad Co. Opinion by McCrary, C. J 


TRADE-MARK — NAME APPLIED TO PATENT CANNOT 
BE. — Where a word indicates a patented machine of 
peculiar mechanism, such word cannot be protected 
as a trade-mark upon the expiration of the patent. 
Certain patented sewing machines were known as the 
‘*Singer’’ machines. Tleld, that the word ‘‘ Singer’’ 
was not a trade-mark, and became common property 
upon the expiration of the patent. Distinguishing 
Singer Manuf. Co. v. Wilson, L. R., 3 App. Cas. 376. See 
Manufacturing Co. v. Trainer, 101 U. S. 51. U. 8S. 
Cire. Ct., FE. D. Missouri, March, 1881. Singer Manu- 
facturing Co. vy. Stanage. Opinion by Treat, D. J. 





ectventifpeaseserememmams 


CALIFORNIA SUPREME COURT ABSTRACT. 
MANDAMUS — WILL NOT ISSUE IF RESULT FRUIT- 
LEss. — Mandamus will not issue, even if the facts 
would warrant its issue otherwise, if the result will be 
fruitless. Says Broom: “It isa maxim of our legal 
authors, as well as a dictate of common sense, that the 
law will not itself attempt todo an act which would 
be vain; lex nil frustra facit, nor to enforce one which 
would be friv.lous—lex neminem cogit ad vanasenin- 
utilia.”’ The law will not, in the language of the old 
reports, enforce any one to doa thing which will be 
vain and fruitless. Legal Maxims, ‘* Lex non cogit ad 
impossibilia,” 6th Am. ed. 248-9. Bell v. Midland R. 
Co., 10 C. B. 306; Teel v. Sweeting, 2 Johns. 184. 
Clark v. Crane. Opinion by Thornton, J. 
[Decided April 19, 1881.] 


NoTIcE — TO ATTORNEY OF PRIOR INCUMBRANCE 
IMPUTABLE TO CLIENT. —Two mortgages, one to D. 
and one to N., were deposited in a county clerk’s office 
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for record, April 15, the one to D. at four o’clock, and 
the one to N. at five o’clock. By aclerical mistake it 
was noted on the D. mortgage that it was deposited on 
April 18. This mistake occurred in the record book and 
in the certificate annexed to the mortgage. N. sold 
and assigned her mortgage to C., who employed an 
attorney to examine as to the character of the security. 
C. did not examine the record, but his attorney had 
full knowledge that the mortgage to N. was not prior 
in record. The attorney acted both for C. and N. 
Held, that his knowledge was imputable toC. The 
knowledge of an attorney is the imputed knowledge 
of his client. It is a well-settled doctrine of English 
law, that if the agent, at the time of effecting a pur- 
chase, have knowledge of any prior lien, trust or fraud 
affecting the property, no matter when he acquired 
such knowledge, his principal is affected thereby. ‘‘ The 
general rule,”’ said Mr. Justice Bradley, in Distilled 
Spirits case, 11 Wall. 367, ‘“‘that a principal is bound 
by the knowledge of his agent, is based upon the prin- 
ciple of law, that it is the agent’s duty to communicate 
to his principal the knowledge which he has respecting 
the subject-matter of negotiation, and the presumption 
that he will perform that duty.” Donald v. Beals. 
Opinion by McKee, J. 

[Decided April 19 1881.] 


—-—— 


WISCONSIN SUPREME COURT ABSTRACT.* 


CONTRACT—PROMISE IN SINGULAR NUMBER SIGNED 
BY SEVERAL — FORECLOSURE — JUDGMENT FOR DEFI- 
CIENCY.—(1) A promise expressed, in the body thereof, 
in the singular number, but executed by two or more 
persons, is joint and several. (2) Where a joint and 
several guaranty is secured by the mortgage of one only 
of the guarantors, all of them may be made defendants 
toan action for a foreclosure of the mortgage and for 
personal judgment against them all for any deficiency. 
Fon Du Lac Harrow Co, vy. Haskins. Opinion by 
Taylor, J. 

(Decided Jan. 11, 1881.] 


MARRIED WOMAN — CONTRACT BY — DEFENSE OF 
COERCION BY HUSBAND.—D. being a defaulter, as 
county treasurer, in the sum of $6,000, his sureties, to 
indemnify themselves, against their liability, induced 
him to execute his notes for that amount, and have 
the same secured by a mortgage of $12,000 worth of 
real property of his wife, including her homestead, 
worth $2,000. The wife was reluctant to mortgage the 
homestead, though willing to mortgage the other prop- 
erty; but, after the husband had continued his impor- 
tunities through a period of several days, she signed a 
mortgage of the whole. The husband stated correctly 
to her his situation, including his liability to a crim- 
inal prosecution, and also stated that ** before he would 
go to jail he would shoot himself through the brains; ”’ 
and urged that there was no way by which he could be 
relieved from his difficulties except by her executing 
the instrument. Afterward a justice of the peace went 
to her house, with an attesting witness, and presented 
the mortgage to her; and she took and examined it, 
admitted her signature thereto, and said that she knew 
all about the mortgage, and it was all right; and the 
justice thereupon took it and retired with the attest- 
ing witness, and he afterward delivered the instrument 
duly attested and with the usual certificate of ac- 
knowledgment written thereon to D., who delivered it 
to the mortgagees. Soon after the justice and witness 
left the presence of Mrs. D., they were induced by 
other persons to return to the house, and she then, in 
their presence, again acknowledged her signature, but 
said that she was “forced to sign;’’ but it does not 





*Appearing in 51 Wisconsin Reports. 








appear that the mortgage was then produced, or that 
Mrs. D. recalled any previous statement made by her 
to the justice. Neither of the mortgagees knew, until 
the action to foreclose was commenced, nearly two 
years later, that Mrs. D. had hesitated about executing 
it. It does not appear that either of them ever threat- 
ened D. with a criminal prosecution, or that D. repre- 
sented to his wife that such a prosecution was threat- 
ened by any person. Held, that the mortgage was 
valid. Cases referred to and distinguished, Eadie v. 
Slimmon, 26 N. Y.9; Watkins v. Brant, 46 Wis. 419; 
Bogie v. Bogie, 37 id. 363. Lefebvre v. Dutruit. Opin- 
ion by Lyon, J. 

[Decided Feb. 8, 1881.] 

NUISANCE—DOCK IN WATERS OF NAVIGABLE LAKE 
—ADJOINING LAND-OWNER MAY NOT CONVERT MATE- 
RIALS OF. — Where a dock, built by A. in the waters 
of a navigable lake, upon land belonging to the State 
or toany third party, is in A.’s possession, B. cannot 
lawfully interfere with it on the mere ground that it 
isa pourpresture ora public nuisance; and even if it 
were a private nuisance in respect to him, or if it be- 
ing a public nuisance, he could recover damages for 
special injury caused by it to himself, or might law- 
fully remove it as obstructing the exercise of his 
rights, this would give him no right to take the mate- 
rials of the dock and convert them to his own use. 
Wood on Nuis., §§ 618-676; Walker v.Shepardson, 2 Wis. 
384; S. C., 4 id. 486; Barnes v. Racine, 4 id. 454; Car- 
penter v. Mann, 17 id. 155; Newell v. Smith, 23 id. 261; 
Greene vy. Nunnemacher, 36 id. 50; Remington vy. Fos- 
ter, 42 id. 608; Blodgett v. Syracuse, 36 Barb. 529; 
Brown v. Perkins, 12 Gray, 89; Ely v. Supervisors, 36 
N. Y. 297; Mayor of Colchester v. Brooke, L. R., 6 Q. 
B. 339; Dennis v. Pelley, L. R., 15 Q. B. 276; Cobb v. 
Bennet, 75 Penn. St. 326; Cooper v. Marshall, 1 Burr. 
260; Rex v. Pappeneau, 1 Strange, 688; Harrower v. 
Ritson, 37 Barb. 201; Griffith v. MeCullom, 46 id. 561; 
State v. Keenan, 2 Ames (R. I.) 497; Castello v. Land- 
wehr, 28 Wis. 522; Mohr v. Gault, 10 id. 5135; Williams 
v. Finn, 18 id. 265. Larson v. Furlong. Opinion by 
Taylor, ps 
(Decided Jan. 11, 1881.] 

STATUTE OF FRAUDS—SALE OF REAL PROPERTY AT 
AUCTION — MEMORANDUM OF AUCTIONEER MUST BE 
CONTEMPORANEOUS. — Soon after real property of the 
plaintiff had been bid off by defendant at an auction 
sale, defendant orally agreed with plaintiff to paya 
certain part of the price the next day, and the remain- 
dera few dayslater. Soon after the sale also plaintiff's 
agent requested defendant to make a deposit with him 
for the plaintiff of some portion of the purchase- 
money; and upon defendant’s excusing herself from 
so doing, and promising to make it all right with 
plaintiff, he drew up a memorandum of the sale, and 
signed it for plaintiff; but this was never delivered to 
or accepted or assented to by defendant. No other 
memorandum of the sale was made by the auctioneer 
or any other person. Tleld, that the sale was invalid 
under the statute. Wherea memorandum containing 
all the essentials of the contract for the sale of land is 
made and signed at the time of the sale by the auc- 
tioneer who sold it for the owner, it is well settled in 
law that this is sufficient to take the case out of the 
statute. The auctioneer is deemed to be the agent for 
both parties at a public sale for the purpose of signing 
the contract. Benj. on Sales, § 268; Tallman v. Frank- 
lin, 14 N. Y. 584. But “it has been decided that the 
memorandum of the auctioneer, to bind the purchaser, 
must be contemporaneous with the sale. Itcannot be 
made afterward.”’ Story, J.. in Smith v. Arnold, 5 
Mason, 414-419. See, also, Gillfv. Bickwell, 2 Cush. 355; 
Horton v. McCarty, 53 Me. 394. Bamber vy. Savage. 
Opinion by Cole, J. 

(Decided April 15, 1881.] 
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WILL — CONSTRUCTION OF — PERSONAL PROPERTY, 
WHEN NOT INCLUDING SECURITIES.— At the time of 
the making of a will, and of the testator’s death, his 
estate consisted solely of United States bonds, a certi- 
ficate of deposit, a small amount of currency, and a 
small amount of wearing apparel, etc. The will gives 
the use of all the testator’s property, ‘‘ real or personal, 
of what kind and nature and wheresoever,”’ to the 
testator’s father, during the life of a certain other per- 
son; and after the death of such person bequeaths $100 
to a sister of the testator, ‘*$1U0 in money and all my 
other personal property” to a second sister, and $100 to 
an aunt. It then adds: ‘The remainder of all my 
property I give to my father; ”’ and provides that if the 
father shall be dead at the time of the testator’s de- 
cease, all the property shall go in equal shares to the 
two sisters and aunt above mentioned, or, if the aunt 
should also be dead, then in equal shares to the two 
sisters, their heirs or personal representatives. Held, 
that the words ‘all my other personal property,” in 
the first legacy, to the second sister, must be construed 
as intended to include only the testator’s personal 
effects otherthan the money and: securities. Wolfe v. 
Schaeffner. Opinion by Taylor, J. 

[Decided Jan. 11, 1881.] 


——_@—_——— 


FINANCIAL LAW. 

CONFLICT OF LAW— LEX LOCI CONTRACTUS — USURY. 

-A promissory note made and payable in New York, 
but delivered and discounted in Massachusetts, is sub- 
ject to the law of the latter State in relation to usury. 
Andrews v. Pond, 15 Pet. 65; Tilden v. Blair, 21 Wall. 
241; Upham vy. Brimhall, 11 Metce. 526; U.S. Cire. Ct. 
Vermont, Jan. 18, 1881. IJZiatt vy. Griswold. Opinion 
by Wheeler, D. J. (5 Fed. Rep. 573.) 


NEGOTIABLE INSTRUMENT — CHECKS — DUE DILI- 
#ENCE IN PRESENTATION. —The holder of a check 
upon a bank located in the town of his residence may 
present it for payment on the day after the same is 
drawn, and his omission to present it sooner is no de- 
fense to an action by the holder against him, the bank 
upon which it was drawn having failed, unless the 
holder had information of the bank’s precarious con- 
dition. See 2 Dan. Neg. Inst., §$8 1590, 1591; North 
Carolina Sup. Ct., Jan., 1881. First National Bank of 
Charlotte v. Alexander. Opinion by Smith,C. J. (84 
N. C. 32.) 

—— PROMISSORY NOTE PROVIDING FOR ATTORNEY'S 
FEES NOT.— A paper to be negotiable must be certain 
as to the time of payment and the amount to be paid. 
An instrument (in other respects) in the form of anote, 
which contains a promise to pay a certain sum, with 
current rate of exchange in New York, together with 
counsel fees and expenses in collecting it, if placed in 
the hands of an attorney for collection; and which 
further provides that the payees shall have power to 
declare said note due at any time they may deem it 
insecure, even before maturity, is non-negotiable for 
uncertainty; (1) as to the amount to be paid, by reason 
of the stipulation for attorney’s fees and rate of ex- 
change, and (2) as to the time of payment, by reason of 
the provision which makes it payable before maturity 
at the future option of the payee. ‘Goodloe y. Taylor, 
3 Hawks, 458; Harris v. Burwell, 65 N. C. 584; Par- 
sons on Bills and Notes, 30, 37; Wood v. North, 84 Penn. 
St. 407; Brooks v. Heasgreaves, 21 Mich. 254; North 
Carolina Sup. Ct., January, 1881. First National Bank 
of New Windsor v. Bynum. Opinion by Ashe, J. (84.N. 
C, 24.) 


—— DRAFT — PROMISE TO ACCEPT NOT ACCEPTANCE 
— RIGHTS OF PURCHASER BUYING ON FAITH OF PROM- 





ISE BY TELEGRAPH TO ACCEPT.—E. L. living in West- 
minster, Maryland, sent to B. & Co., of Baltimore, a 
telegram dated April 27, 1878, in the following words: 
‘You may draw on me for seven hundred dollars.” 
The same was received about two o’clock Pp. M. the 
same day, being Saturday. On the Monday following, 
April 29, B. & Co. drew their draft in favor of them- 
selves on E. L. for $700, payable at sight. On the day 
of its date the draft indorsed by B. & Co. was received 
by the F. Bank of Baltimore, and the amount thereof 
placed to the credit of the drawers upon the faith of 
the telegram and the authority thereby given, the same 
being shown to said] bank. The draft was sent to a 
bank in Westminster for collection, and on the 7th day 
of May, 1878, was presented to E. L.., who refused to 
pay the same, and it was protested for non-payment. 
In an action by the F. Bank against E. L. upon said 
draft, it was held, that the telegram of April 27 could 
not be deemed and treated as an acceptance of the 
draft; that the suit could not be maintained as an ac- 
tion upon an accepted draft, nor could the plaintiff 
recover upon the general money counts; that the tele- 
gram must be construed as an authority to draw the 
draft payable at sight; that such an authority implies 
a promise to accept the draft upon presentation, and to 
pay it at maturity; that such authority and promise 
inured to the benefit of any bona fide holder of the 
draft who took it on the faith of the promise; that 
plaintiff being the bona fide holder of the draft was not 
affected by the state of accounts between B. & Co. and 
the defendant. It was decided in Coolidge v. Payson, 
2 Wheat. 66 (affirming S. C., 2 Gall. 255), ‘* that a letter 
written within a reasonable time before or after a bill 
of exchange is drawn, describing it in terms not to be 
mistaken, and promising to accept, is, if shown to one 
who takes the bill on the credit of the letter, a virtual 
acceptance binding the person who makes the prom- 
ise.”’ That decision was based upon the cases of Pillans 
v. Von Mierop, 3 Burr. 1663; Pierson v. Dunlop, Cowp. 
571, and Mason vy. Hunt, 1 Doug. 296. It would seem 
that this is not the law in England at this time, as ap- 
pears from the opinions of eminent counsel cited in 
2 Story’s C. C. 219, 220, and from the ease of Bank of 
lreland vy. Archer, 11M. & W.384m. But the rule in 
Coolidge v. Payson was afterward reasserted in Schim- 
melpenich vy. Bayard, 1 Pet. 264, and in Boyce v. Ed- 
wards, 4id. 111. It was recognized and approved by 
this court in Lewis v. Kramer, 3 Md. 289, and seems to 
be well established in this country. See, also, Carnagie 
v. Morrison, 2 Metc. 406; Wildes v. Savage, 1 Story, 22. 
As to the liability of defendant to plaintiff who paid 
money upon the strength of his authority and promise 
see Russell v. Wiggin, 2 Story, 213; Swift v. Tyson, 16 
Pet. 1; Maitland v. Citizens’ Nat. Bank, 40 Md. 440; 
Maryland Ct. of Appeals. Franklin Bank of Baltimore 
v. Lynch. Opinion by Bartol, C. J. (Appearing in 52 
Maryland.) 
————_.____— 


OBITUARY. 


Lorp Justice JAMES. 
HIS distinguished English judge died on the 7th 
inst., aged 74. The Solicitors’ Journal says of him: 
“In Lord Justice James the nation has lost a judge 
who possessed in no ordinary degree that integrity, 
which, as Lord Bacon says, is above all things the ‘ por- 
tion and proper virtue’ of judges. He had a passionate 
loathing for injustice, Oppression and trickery; re- 
strained only by the strong common sense which 
taught him that settled rules of law must not be dis- 
placed to avoid individual hardship. In knowledge of 
real property law he was probably unrivalled on the 
bench, and in force and clearness of diction he had few 
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equals. His grasp of the facts of the most complicated 
case was singularly rapid and accurate. Perhaps it 
was this facility of apprehension which led him some- 
times into a rather too early expression of opinion as 
to the legal bearing of facts. He was not always ‘ swift 
to hear and slow to decide.’ He was not always patient 
with counsel whose sense of duty to their clients led 
them to combat the view which he had taken up. But 
with all this he was a judge who inspired great confi- 
dence. His opinion, if sometimes prematurely ex- 
pressed, was seldom wrong; and it was usually sup- 
ported by a clear enunciation of principle and a careful 
analysis of cases. His place at Liucoln’s-inn will be 
hard to fill.” 


—_——_@—_____. 
CORRESPONDENCE. 


THis MEANS BUSINESS. 


“A successful lawyer speedily prosecutes claims on 
contingent fees; excellent references. Attorney, box 
1,312 Post-office.”’ 


Editor of the Albany Law Journal: 


Should any thing further be needed to sustain you in 
the discussion with Judge Countryman, I inclose the 
above slip cut from the New York Herald of June 21. 

Yours truly. 


RicHArRD M. CADWALADER. 
PHILADELPHIA, June 22, 1881. 


JuDGE COUNTRYMAN ON ETHICs. 


Editor of the Albuny Law Journal: 


The closing interrogatory of your elaborate article, 
last week, seems to invite a response. Iam not reluc- 
tant to accept your summons. My previous commu- 
nication was merely designed to meet your assumption 
that there were no authorities to sustain the views I 
had advanced relating to contingent compensation. 
I promptly gave you a few citations which seem to 
have required an extra week for thorough digestion. 
And what is youranswer ? You suggest, in the Dela- 
ware case, that Mr. Bayard wasa slaveholder! And 
you aver that ‘“‘ what is said by the court on this sub- 
ject is obiter,” because Mr. B. had not performed his 
part of the contract. Let us see. The court could 
not reach the question of non-performance until it 
had affirmed the validity of the contract. If the 
agreement had been held illegal, it would have been 
immaterial whether it had been performed or not, and 
the action would have been dismissed without consid- 
ering the latter point. In determining the status of 
the contract, the court adjudged that the English stat- 
utes of champerty were not recognized in Delaware; 
and as there was no local statute on the subject, the 
only remaining proposition involved in the decision 
was necessarily whether the agreement was tainted 
with immorality. But I humbly submit that even an 
obiter expression of opinion after solemn argument, 
by the highest tribunal of a sovereign State, is quite as 
authoritative as the ex parte effusions of the most 
eminent journalist or practitioner at the bar. 

You misinterpret my language in reference to the 
case in 1 Otto, 252. I did not attribute my quotation 
to the chief justice, but stated that he delivered the 
opinion, giving in the same connection the point of 
the decision in the language of the syllabus, which is 
acorrect abstract of the case. But in the other cita- 
tion from the same court (Stanton v. Embrey, 3 Otto, 
548), to which you make no allusion, I gave the lan- 
guage of Judge Clifford; and in that case the contract 





for contingent remuneration, if the time be important, 
was made before any of the services were rendered. 

You are equally unfortunate in your criticism of the 
case from 1 McArthur, 558. The court, while distinetly 
asserting that the contract was unobjectionable on 
moral grounds, held it to be illegal merely because it 
fell within the prohibition of the English statute of 
champerty, which had always been held to be a part of 
the common law of Maryland, and therefore of the 
District of Columbia. 

You are correct in stating that the contract in Voor- 
hies v. Dorr, 51 Barb. 586, was made with a layman, a 
fact which [ had overlooked. But it does not affect 
the principle in the slightest degree. Judge Johnson 
said: “The arrangement between the parties, falls 
exactly within the general definition of maintenance.” 
But as the English statute on that subject was ad- 
judged not to be law in this State, and there was 
nothing immoral in the contract itself, it was strictly 
enforced. The same court had previously applied the 
same rule to a contract between an attorney and client 
fora contingent fee. Benedict vy. Stuart, 23 Barb. 420. 
In the latter case Judge Welles, in delivering the opin- 
ion, said: ‘That part of the bargain — that the plaint- 
iff and Mr. Martindale were to have 20 per cent of the 
amount to be recovered, which is the only feature of 
the transaction claimed to be champertous, would, 
when viewed in connection with the other parts of the 
agreement, tend to repress, rather than promote, a 
litigation between the defendant and the railroad com- 
pany.” P. 421. And Mr. Martindale has since held 
the high position of attorney-general of this State. 

You finally suggest that ‘“‘the Wisconsin cases cited, 
while they pronounce the practice lawful, afford no 
breath gf sanction of the morality or propriety of the 
practice!’ Is it necessary to refer a professor of law 
to the maxims, ex dolo malo,—ex turpi causa, — ex 
turpi contractu, — non oritur actio ? 

But I only gave you a few samples from many au- 
thorities bearing directly on the point in controversy. 
I now send you another installment, without note or 
comment, to which itis high time you should devote 
a little attention: Major's Ex’rs v. Gibson,1 Pat. & H. 
(Va.) 48; Marsh v. Holbrook, 3 Abb. Ct. of App. Dec. 
176; Fitch v. Gardenier, 2 id. 153; Schamp v. Schenck, 
40 N. J. Law, 195; Hunt v. Test, 8 Ala. 713; Wright v. 
Meek, 3 Green (Iowa), 472; Martinez v. Vines, 32 La. 
Ann. 305. 

You wish to know what I think of the authorities 
you have cited. Noting your solicitude to escape from 
the issue you have raised, that there were no authori- 
ties sustaining my view; and your desire now to fall 
back upon another and distinct issue, whether there 
are any in support of yours, which I never thought of 
questioning, I follow you with pleasure. You cite 
seven judicial decisions, only two of which have any 
application to the point in dispute, and those are two 
of the strongest authorities I have seen against your 
position. In Foster v. Juck, 4 Watts, 334, the action 
was brought by an attorney to recover the value of his 
services on an implied assumpsit. There was no ex- 
press contract either for an absolute or contingent fee. 
The opinion of Chief Justice Gibson was devoted to an 
explanation of a former decision in which he had con- 
eurred, holding that no action would lie in favor of a 
lawyer to recover his fees. This decision he now as- 
sisted in overruling, maintaining the right of the 
attorney to his reward. The learned judge remarked : 
“This is not the time nor the place to discuss the 
legality of contingent fees;’’ and ‘he refused to con- 
sider that question. 

In Adye v. Hanna, 47 Iowa, 264, the attorneys, to 
induce their client to bring an appeal, after a trial at 
nisi prius, agreed to pay all the costs, if he should be 
beaten. The court properly held that the contract 
was void,and used the vigorous language you have 
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quoted. May I ask, why you cited this case? The 
contract on the part of the attorneys was for an abso- 
lute, not a contingent fee, of $27.50! P. 265. But 
you conceded at the outset that such a contract was 
perfectly proper! Do you mean then to apply this 
judicial condemnation to yourself? If it has any ap- 
plication to this controversy, it points directly against 
your position. No, the simple fact is, that in this as 
in all other cases where similar language is used, the 
denunciation is hurled, not against the principle in- 
volved in either class of contracts, but against special 
features of deception or corruption in the particular 
case. 

In Voorhies v. McCartney, 51 N. Y¥. 387, the only 
question was whether the attorney, who was benefi- 
cially interested in the claim, and had advised its 
transfer by a non-resident owner to an insolvent per- 
son in the State, for the purpose of bringing the suit, 
was liable for the costs of the opposite party, under 
the statute which provides that such person “shall be 
liable for costs in the same cases, and to the same ex- 
tent, in which a plaintiff would be liable;’’ and it was 
very properly decided in the affirmative. The par- 
ticular remark quoted by you from the opinion of the 
court, is as unintelligible as it was unnecessary. Tow 
a contract ‘* not legalized”’ is ‘‘ only tolerable,’’ I leave 
for you and the learned commissioner to explain. 

The cases of Arden vy. Patterson, 5 Johns. Ch. 44, and 
Coughlinv. N. Y. C. & Il. KR. Co., 71 N. Y. 443, may 
be considered together. In the first case, the attorney 
purchased the entire cause of action and prosecuted it 
in the pame of another; and in the second he stipu- 
lated ‘‘to find all the money necessary to carry on the 
ease.”’ Of course it was held in each suit that the at- 
torney violated the statutes prohibiting the purchase 
ef claims for prosecution, or the advance of money as 
an inducement to litigation. The language quoted 
from the chancellor, had no reference whatever to con- 
tracts for services, but related to the purchase of 
claims for the purpose of prosecution. And in the 
second case, Judge Earl stated the true distinction, 
with his usual perspicuity. He said: “An attorney 
may stipulate with his client for any compensation 
they may agree upon, and such compensation may be 
absolute or contingent; but he may not purchase a 
claim for prosecution, and he may not advance, or 
agree to advance, any money for the purpose of induc- 
ing a party to place a claim in his hands for collection.” 
TIN. Y. 453. But this very distinction is recognized 
in the Delaware case and in all the authorities I cited. 

In Duke v. Harper, 66 Mo. 51, the contract of the 
attorneys was for one-fourth of the claim, contingent 
on success. Judge Henry vindicated the champerty 
laws and denounced “the race of intermeddlers and 
busy-bodies’’ as you have stated, and concluded as 
follows: ‘‘ The contract under consideration, however, 
is not champertous, because while the attorneys agreed 
to receive as a compensation for their services, as such, 
a portion of the property in controversy, they did not 
bind themselves to pay any portion of the expenses of 
the litigation.”’ P. 61. The court below, in reaching 
the same conclusion (2 Mo. App. 1), uses this language : 
“We see nothing contrary to the welfare of society 
and the administration of justice in upholding a con- 
tract between attorney and client, that the attorney 
should be paid out of the thing recovered. On the 
contrary, many a poor man with a just claim would 
find himself unable to prosecute his rights, could he 
make no arrangement to pay his advocate out of the 
proceeds of the suit. Such contracts have been of 
constant occurrence throughout this State, and if they 
are immoral or illegal, there are perhaps few attorneys 
in active practice amongst us who have not been 
habitual violators of the law.”’ Pp. 10, 11. 

But your crowning citation is Ex parte Plitt, 2 Wall. 





Jr. 452. This is an interesting case. It involved the 
validity of conflicting claims of many persons as heirs 
at law to an estate amounting to $800,000. After the 
suit had been tried at the Federal circuit in Pennsylva- 
nia and an appeal had been taken to the Supreme 
Court of the United States, an arrangement was made 
with the successful claimants and their attorneys, by 
which Messrs. Tilghman and Newbold, two eminent 
lawyers of Philadelphia, and a third lawyer at Wasb- 
ington, to be selected by them, were to take charge of 
the case in that court, and receive ‘a commission of 
71-2 per cent, contingent on the amount recovered,” 
to “be divided into three equal parts, 2 1-2to Mr. 
Tilghman, 2 1-2 to Mr. Newbold, and 2 1-2 to the third 
counsel at Washington.’? Daniel Webster was after- 
ward selected as the ‘third counsel,’’ and was in- 
formed of the agreement. Mr. Webster (who was 
opposed to slavery), pleasantly asked whether they 
could not get something as they went along, “ enough 
at least to nib the pen?’’ On being informed tbat 
this was impossible, he assented to the terms and par- 
ticipated in the argument, which resulted in sending 
the case back for anew trial. The same parties having 
succeeded again, another appeal was taken to the 
Supreme Court, where after being twice argued, the 
judgment was finally aflirmed by an equal division of 
the judges. Mr. Webster took no part in the case 
after the second appeal. His engagements as secretary 
of State probably precluded his doing so, on the pre- 
liminary argument, and he died before the reargument 
took place. Messrs. Tilghman and Newbold received 
the 7 1-2 per cent, $60,060, for their services, but paid 
no portion of it to Mr. Webster or to his representa- 
tives. His executors, disclaiming any connection on 
his part with the contract for a contingency, doubtless 
because as in the Bayard case he had failed to perform, 
applied to the court for a reasonable allowance out of 
the fund for his services. And this petition was 
granted, the court expressly approving of the contract 
in allits particulars, as reasonable and proper. 


“While we such precedents can boast at home, 
Keep thy Fabricius and thy Cato, Rome!” 


These are your judicial awthorities! If I were in- 
clined to pursue your peculiar methods of imputation, 
I might very properly pause here to inquire whether a 
*“*huckster’’ would have been justified in wresting the 
condemnatory remarks of the judge in the Missouri 
case from their proper connection, to give the court 
the appearance of censuring a contract which it dis- 
tinctly approved? And I might also ask whether “a 
huckster’s conscience’? would have permitted him, in 
the Iowa case, to misapply the indignant comments of 
the court, relating to acontract for an absolute fee, 
which he approved, to an agreement for a contingent 
fee which he condemned? But Iam too much pleased 
with all your citations to wrangle with you over these 
little indiscretions. If after another twelve days’ 
search you should still be unable to produce a single 
case in support of your views, [was about to say that 
I would undertake to furnish it myself, but I will think 
of that. 

Now a few words with reference to your quotations 
from Sharswood’s ‘Legal Ethics,’ and the deliver- 
ances of two of our local celebrities. As the essay of 
Judge Sharswood is the source and inspiration of all 
these disquisitions, it will be unnecessary to refer to 
the others in detail. Judge Sharswood’s book is doubt- 
less the ablest presentation of the honorarium theory 
in the language. And whatever may be thought of 
his arguments, it must be admitted that he is thor- 
oughly in earnest and consistent in his views. He 
gives his unqualified adhesion to the English rule that 
it is wrong and undignified to enter into a preliminary 
contract for the services of advocacy, but highly hon- 
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orable to insist on pre-payment before the service is 
rendered! Judge Sharswood objects to any contract 
between the advocate and client, and your first quota- 
tion from his essay is w portion of his criticism on the 
propriety of such a contract for an absolute, not a 
contingent fee! His entire review of the subject of 
compensation is one continuous lamentation over the 
tendencies of American decisions to abandon the obso- 
lete and fantastic theories of ancient Latium touching 
the relation of patron and client. I have considered 
all these topics in my address, and shall not stop to 
repeat myself here. But I cannot permit you to take 
shelter behind Judge Sharswood or any other gentle- 
man. If he is right your views are as untenable as 
mine. You have constructed atub for yourself and it 
must stand on its own bottom. If you have indiscreetly 
contracted your area it is your affair, and you must 
take the consequences. Now you have expressly ap- 
proved that portion of my address ‘devoted (I quote 
your language) to combating the false delicacy of the 
idea of the honorarium.’’ You have conceded in terms 
that there is ‘‘ no impropriety in a simple preliminary 
agreement on the amount of compensation, not giving 
the lawyer an absolute ownership or interest in a cause 
of action for unliquidated damages.’’ You also con- 
cede that ‘the lawyer is worthy of his reward, and 
should have the means of compelling payment.’’ But 
it is precisely such concessions and the practices they 
encourage that Judge Sharswood deplores, as tending 
to create ‘‘a horde of pettifogging, barratrous, custom 
seeking, money making lawyers— one of the greatest 
curses with which any community can be visited!” 

You have further conceded that a “ highminded 
lawyer ’’ may now and then, “under special circum- 
stances,”’ take a “few cases’’ upon contingencies, and 
“be justified in this course.” This is an admission 
that there is nothing immoral at least in the practice, 
to this limited extent But you are bound to mark the 
limitation and to draw the line beyond which “ the 
better class of lawyers’’ may not pass. How many of 
these cases may one lawyer accept without peril? 
After having taken one, how long atime must inter- 
vene before he can properly accept another? If ten 
clients having similar cases at the same time wish to 
employ the same attorney, how many of them must he 
reject because they happen to come in *‘a heap?” If 
all of the clients are equally persistent in retaining 
him without delay, upon what principle should he 
select one or more and reject the rest? Among how 
many different attorneys should the ten clients be ap- 
portioned? What is the degree of poverty on the part 
of the client, that will justify the acceptance of his 
contingent retainer? These questions suggest their 
own answers. Your concessions in any event are fatal. 
There can be no compromise between right and 
wrong. If the practice of receiving contingent fees 
be heinous, disreputable, demoralizing and degrading, 
as you have insisted, no “highminded’’ lawyer can 
descend to it even once, under any circumstances. 
If “the lawyer who makes this his practice becomes a 
huckster,’’ even though he is fair and honest in his 
dealings, how can the attorney be properly character- 
ized who, while professing to regard the practice as 
dishonorable, avails himself of such a loop-hole of 
escape as you have furnished him, to take into his net 
“now and then” ‘ta few” of this class of cases? I re- 
serve the right to paint such acreature in his true 
colors on some future occasion, if it should become 
necessary. 

You have suggested with great apparent candor that 
I must ‘* have some instinctive doubt of the propriety 
of the practice,’”’ because I “leave it to the client to 
make the advance.’”’ Let me put you to the test. You 
think it is right to make acontract for an absolute 
fee. Would you deem it delicate and proper to sug- 





gest to your client that the first thing in order was the 
amount of your fee? Or if you failed to do so from 
an instinctive sense of decency, would you regard it as 
a fair inference that you entertained any doubts of 
the propriety of such a contract if the client desired 
it? 
E. COUNTRYMAN. 
ALBANY, June 21, 1881. 


ey 


NEW YORK COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down, Thurs- 
day, June 23, 1881: 


Judgment affirmed with costs— Nichols v. White 
(No. 2); Pennock v. White; Eccleston v. Guernsey. — 
Judgment reversed and new trial granted, costs to 
abide event— Nichols v. White (No. 1).—— Order re- 
versed and rehearing granted, costs to abide event — 
In re Gantz, to vacate, etc. (two appeals). Appeal 
dismissed without costs — People ex rel. Haneman v. 
Tax Commissioners; People ex rel. Bunce v. Tax Com- 
missioners; People ex rel. Pfarrins v. Tax Commission- 
ers. Order of General Term reversed and that of 
Special Term affirmed without costs— People ex rel. 
Burnet v. Jackson, Auditor, etc. —— Order of General 
Term reversed, rehearing granted, costs to abide event 
—Jemison v. Citizens Savings Bank of Jefferson, Texas. 

The court took a recess till Monday,. October 3. 


a 


NOTES. 


HE American Law Record for June, 1881, contains 
an article by Mr. W. H. Whittaker on Codifica- 
tion. The writer feels ‘‘ sure that no written law ever 
cured one uncertainty without producing from two to 
ten in its place.”’ There is a good deal of difference 
between “‘uncertainty’’ and criticisms and quibbles 
upon written law which lawyers are paid to make. —— 
The Washington Law Reporter of June 22 contains an 
excellent summary of the recent Seven Constitutional 
Cases in the Federal Supreme Court. —~The Penn 
Monthly for June contains a very interesting biograph- 
ical sketch of the late William Beach Lawrence, by 
Charles Henry Hart. The Western Jurist says that 
until lately the Iowa State Bar Association has been 
‘*too weak to live and too proud to die.’’——The South- 
ern Law Review for June-July contains the following 
articles: Fraudulent mortgages of merchandise, by 
Ed. J. Maxwell; Authority in the United States courts 
of State constructions of the law of municipal bonds, 
by H. J. Beakes; Rights of a receiver to sue in a for- 
eign court, by Simon Greenleaf Croswell; Consignee’s 
right of action against carrier, by James O. Pierce. 


We have received « pamphlet entitled ‘‘ The quality of 
mental operations debased by the use of alcohol; certain 
depraved mental states analyzed ;’’ by P. L.Wright, M. 
D., Bellefontaine, Ohio, reprinted from the Alienist 
and Neurologist, St. Louis, July, 1881. The writer says: 
With respect to the responsibility of a mind for acts 
done while in acondition of impaired consciousness, or 
of consciousness wavering or convulsively acting, it 
will, we presume, be the verdict of every one thor- 
oughly conversant with this subject, that such a mind, 
being incapacitated from forming a truly rational 
motive, cannot be held fully respunsible.”” We must 
say we should dislike to reside in a community where 
our life and property were at the irresponsible mercy 
of any man who got himself ‘‘ crazy drunk.” 
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CURRENT TOPICS. 


HE great crime at Washington fills the hearts 
and minds of all our countrymen. It cast a 
sickening shadow over the celebration of our Na- 
tional anniversary. The life of our President still 
hangs trembling in the balance. Our deepest sym- 
pathy goes out toward the courageous, cheerful, 
christian sufferer, and his family. Our hopes, our 
fears, our prayers, our tears, are all for them. Such 
an event as the assassination of Lincoln seemed a 
not inappropriate accompaniment of a time of civil 
war, but this event has a deeper significance. It 
shows us the maddening of weak minds in an un- 
holy strife for office, and thus points out the vulner- 
able point in our National institutions. It gives a 
great shock to the pride and confidence in which 
we have held our government, to see the lives of 
our rulers thus at the mercy of fanatical and disap- 
pointed office-seekers. But it should not make us 
despair of the state of our society. When we con- 
sider the passions of men it is a wonder that society 
is as safe as it is. A thin crust divides us from the 
seething fires of anarchy. Such an event should 
teach the administrators of law to execute justice 
calmly but inflexibly. If the miserable 
who has wrought this awful crime is morally irre- 
sponsible, no feeling of revenge or horror should 
intervene to defeat pure justice. Madmen cannot 
be treated like mad dogs. But if he knew the dif- 
ference between right and wrong, however erratic 
and irrational his life may have been, there is no 
reason why he should not pay the penalty. Justice 
should be no more summary but no less certain than 
in the case of the most obscure citizen. 


assassin 


Now that Senator Sessions has been indicted for 
bribery the partisan newspapers of the one part are 
abusing the grand jury for doing their duty, and 
calling it ‘‘ persecution.”” Pray what else could the 
grand jury have done, on the ex parte testimony of 
Assemblyman Bradley? His uncontradicted testi- 
mony would certainly warrant a conviction, and 
that is the test of the propriety of an indictment. 
We say, let investigation go on, and if anybody is 
caught, let him suffer, without respect of person or 
party. A wind that should waft one of our legisla- 
tors into the State prison for bribery would be the 
healthiest breeze that ever blew over the State. 
Such a cleansing as our bench got in the time of 
Tweed might well be applied to our. Legislature. 


Justice Westbrook, of the New York Supreme 
Court, has pronounced an interesting decision 
in the Matter of Bayard. Our Revised Stat- 
utes punish petit larceny by imprisonment in a 
county jail not exceeding six months, or by fine not 
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exceeding one hundred dollars, or by both. The 
laws of 1876 empower the recorder of Cohoes to 
punish that crime in like manner, except that the 
imprisonment is ‘‘not exceeding one year.” Thus 
the recorder of Cohoes is given power to punish the 
crime more severely than the courts of the State. 
This Justice Westbrook holds unconstitutional. He 
says: ‘It is certainly repugnant to every funda- 
mental principle of justice that the laws of the 
State should prescribe different degrees of punish- 
ment for the same offense against a general law in 
different localities thereof — that the gravity of the 
penalty for a crime, confessedly committed within 
the border of the same State and of the same 
county, must depend upon the exact spot of its 
perpetration, and not upon any circumstance add- 
ing to its degree —and that a petit judicial officer 
should be clothed with greater power to punish for 
certain crimes under and against the general law 
than is conferred upon the highest criminal courts.” 
He pronounces the punishment provided by the 
later law ‘‘cruel and unusual.” He says: ‘* When 
the recorder of the city of Cohoes is allowed to 
punish, and does punish for the same offense by an 
imprisonment for the term of nine months, has he 
not inflicted a cruel and unusual punishment? Is 
not a sentence, when no circumstance of atrocity, 
nor violation of public or private rights has magni- 
fied the crime for which it is imposed, ‘cruel’ which 
adds one-half to the maximum of punishment per- 
mitted by the general law of the State, and ‘ un- 
usual’ because not the usual or ordinary one im- 
posed?” ‘* When the general law has in plain words 
declared what shall be the maximum of punishment 
for a particular crime all over its jurisdiction, a 
special statute, which excepts from the operation of 
the general law a small portion of the State and 
gives toa local magistrate within such excepted 
district power to inflict double that punishment for 
the same crime, when committed therein, cannot be 
upheld, and must be declared void.” The law thus 
laid down may be sound, but it strikes us that the 
learned justice has labelled it wrong; that if un- 
constitutional at all, it is for inequality. We are 
inclined to think that the phrase ‘‘cruel and un- 
usual ” was levelled at the intrinsic character of the 
punishment, and not at the mere length of impris- 
onment or amount of fine, unless the same should 
become monstrously disproportionate. It was un- 
doubtedly intended to prohibit torture, or death by 
barbarous means, as by burning, for example. So 
it may prohibit, for example, imprisonment for life or 
hanging for petit larceny, or a fine of a million of dol- 
lars for the like offense. But there is nothing intrinsic- 
ally cruel or unusual in imprisonment for a year for 
petit larceny. The objection to the law, it seems to 
us, is that it does not treat all the citizens of the State 
alike. It punishes persons for larceny in Cohoes 
more severely than in the adjoining town of Water- 
ford. This raises an interesting question. Has the 
State power to do this? It has been frequently de- 
cided that a citizen may be twice punished for the 
same misdemeanor — as for keeping a gaming-house 
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—once under the State law, and again under a city 
ordinance. Greenwood v. State, 6 Baxt. 567; S. C., 
32 Am. Rep. 539. So for assault and battery, under 
the State law, and for disorderly conduct, under the 
city ordinance, the transaction being the same. Me- 
Rea v. Mayor, 59 Ga. 168; 8. C., 27 Am. Rep. 390. 
To the same effect are Ambrose v. State, 6 Ind. 351; 
Mayor v. Allaire, 14 Ala. 400; Wragg v. Penn Town- 
ship, 94 Ill. 11; 8. C., 34 Am. Rep. 199. Contra, 
State v. Cowan, 29 Mo. 330. Dillon (Mun. Corp., § 
301) says: ‘‘The cases on this subject cannot be 
reconciled.” The weight of authority however 
seems in favor of the double punishment. So says 
Judge Cooley. If this is law, we do not see why it 
was not competent for the Legislature to enact the 
special law for Cohoes. It is a grave question, 
however, and the learned justice has presented some 
cogent considerations against the policy and justice 
of such laws. 


Governor Cornell has vetoed the bill forbidding 
the reception of the testimony of spies, informers, 
etc. We denounced this bill when it was first pro- 
posed. It seemed to us utterly and ridiculously 
wrong, and how in the world it ever got past Judge 
Robertson, of the Senate judiciary committee, it is 
hard to conceive. The scheme is reactionary and 
quite at war with our recent theories of evidence in 
this State. The Governor wisely says: ‘‘ Every 
shade of evidence is given to court and jury for 
whatever it may be worth.” ‘A reversal now 
should not be permitted, except as the result of 
wise and mature deliberation.” ‘The exclusion of 
the testimony of any witnesses is in effect to declare 
that it is more criminal to see a crime committed than 
to perpetrate the criminal act itself.” ‘If any 
person procure the commission of crime with the 
sole intent of informing against his victim, who 
may be led unawares or enticed into a violation of 
law, he should be punished as particeps criminis; 
but to deliver by statute that the testimony of no 
person without qualification who has witnessed the 
commission of an offense, or knows of any circum- 
stance connected therewith, shal] be received in 
evidence, because he has lodged information of 
crime committed, is rather a violent and dangerous 
presumption.” When our Solons passed this bill 
they probably did not foresee that it might shut out 
the testimony of the Peeping Toms of the Delavan 
House. (For particulars, see Albany Argus, July 
1st.) 


The fourth annual meeting of the American Bar 
Association will be held at Saratoga Springs, on 
Wednesday, Thursday, and Friday, August 17th, 
18th, and 19th, 1881. The sessions will be held at 
10 o’clock A. mM. and 7 o’clock Pp. m., on Wednesday 
and Thursday, and at 10 o’clock a. m. on Friday, 
at Putnam’s Music Hall, corner of Broadway and 
Phila street, opposite the United States Hotel. On 
Wednesday the address of the President, Edward 
J. Phelps, of Vermont, will be delivered at the 
opening of the session. Papers will be read by 





Thomas M. Cooley, of Michigan, on ‘‘The Record- 
ing Laws of this Country;” U. M. Rose, of Arkan- 
sas, on ‘‘The Progress of Codification;” Leonard 
A. Jones, of Massachusetts, on ‘‘ Legislative Con- 
trol of Railroads.” On Thursday the morning 
session will be opened by the annual address, by 
Clarkson N. Potter, of New York, to be followed 
by the reports of the standing committees, reports of 
special committees, nomination and election of offi- 
On Friday, unfinished business, new business, 
general debate. If the other business of the session 
will permit, a short paper on ‘‘The Advantages of 
a National Bankrupt Law” will be read by Samuel 
Wagner, of Philadelphia. 


cers. 


Our highly esteemed contemporary, the London 
Law Journal, must have an American writing upon 
it, we think, judging from its recent liveliness. In 
speaking of the civil damage acts, under which not 
only the rumseller, but the owner of the premises 
where the rum is sold is liable for injury by means 
of the intoxication to the wife’s or child’s means of 
support, the Journal acutely asks, ‘‘ Why not the 
bottle-maker, too?” And commenting on persons 
who in this country advertise to supply “ briefs” to 
order, it says: ‘‘ Pleadings, like the repair of boots, 
will be neatly executed; and debts, like umbrellas, 
‘recovered while you wait.’” So it will be seen 
that there are other legal punsters in the world 
beside ourselves. 


Newspaper men should be cautious about printing 


love poems. In Richmond v. Roberts, 98 Ill. 472, an 
action for breach of promise of marriage, the de- 
fendant had given the plaintiff a newspaper contain- 
ing an article entitled ‘‘ Love, the Conqueror,” and 
remarked in his writing, ‘‘ read this.” Evidence of 
this transaction was held competent. The court 
said: ‘*The article may be. regarded as the defend- 
ant’s own letter; it doubtless contained sentiments 
which he sanctioned, couched in language more 
choice than he could compose. It was his appeal 
for marriage — it foretold in clear and emphatic lan- 
guage his object and intent in his courtship with 
her. She doubtless placed this construction upon 
it, as she well might do, and laid it aside as a rare 
treasure with his other letters.’ Now if this is law, 
men must be careful how they write amatory verses 
in ladies’ albums. We wish Mr. Freeman had 
printed the verses in his report. Thirty-one letters 
written by the defendant to the plaintiff were also 
put in evidence. The defendant’s counsel asked for 
an instruction that the jury were not to take into 
consideration the grammatical construction or pecu- 
liar spelling. This the court refused, and this rul- 
ing was sustained. Why it was asked we cannot 
conceive, unless because western juries have become 
so ‘*cultured” that they are apt to give damages 
against a man for bad grammar or bad spelling. 
Again we wish Mr. Freeman had given us a speci- 
men of the letters. The verdict in this case was 
$4,000. 





THE ALBANY LAW JOURNAL. 


23 











NOTES OF CASES. 
7 case of DeMay v. Roberts, Michigan Supreme 

Court, June 8, 1881, 9 N. W. Rep. 146, so far 
as we know, is unique, at least since the time when 
Clodius in disguise penetrated the mysteries of the 
Bona Dea. It was there held that where a physician 
takes an unprofessional unmarried man with him to 
attend a case of confinement, and no real necessity 
exists for the latter’s assistance or presence, both 
are liable in damages; and it makes no difference 
that the patient or husband supposed at the time 
that the intruder was a medical man, and therefore 
submitted without objection to his presence. The 
physician testified that the layman, who bore the 
misleading name of Scattergood, accompanied him 
reluctantly, on foot, on a dark and stormy night, 
when the roads were too bad to drive or ride a 
horse, to carry a lantern, an umbrella, and some in- 
struments. The physician told the husband that 
he had brought Scattergood along to help him carry 
these things, and Scattergood was admitted with- 
out objection. The house was only fourteen by six- 
teen feet in size, and the doctor and the intruder 
were necessarily in the same room with the suffering 
lady. At the doctor’s request, Scattergood once 
gave some trifling manual assistance, but did not 
obtrude himself, but conducted in a proper manner. 
The court remarked: ‘‘ Dr, DeMay therefore took 
an unprofessional young unmarried man with him, 
introduced and permitted him to remain in the 
house of the plaintiff, when it was apparent that he 
could hear at least, if not see all that was said and 
done, and as the jury must have found, under the 
instructions given, without either the plaintiff or 
her husband having any knowledge or reason to be- 
lieve the true character of such third party. It 
would be shocking to our sense of right, justice and 
propriety even to doubt that for such an act the law 
would afford an ample remedy. To the plaintiff the 
occasion was a most sacred one, and no one had a 
right to intrude unless invited, or because of some 
real and pressing necessity which it is not pretended 
existed in thiscase. The plaintiff had a legal right 
to the privacy of her apartment at such a time, and 
the law secures to her this right by requiring others 
to observe it, and to abstain from its violation. The 
fact that at the time she consented to the presence 
of Scattergood, supposing him to be a physician, 
does not preclude her from maintaining an action 
and recovering substantial damages upon afterward 
ascertaining his true character. In obtaining ad- 
mission at such a time and under such circumstances 
without fully disclosing his true character, both 
parties were guilty of deceit, and the wrong thus 
done entitles the injured party to recover the dam- 
ages afterward sustained, from shame and mortifi- 
cation, upon ¢liscovering the true character of the 
defendants.” The action was brought by the wife. 


In Baker v. Allegheny Valley R. Co., Pennsylvania 
Supreme Court, October, 1880, it was held that an 
employer should know that a rope used on a derrick 





for three years is no longer safe, and is responsible 


for an injury caused by the breaking of such a rope 
to an employee who was not acquainted with the 
rope. The court said: ‘‘It is not negligence in the 
master if the tool or machine breaks, whether from 
an internal original fault not apparent when the 
tool or machine was at first provided, or from an 
external apparent one produced by time and use not 
brought to the master’s knowledge. These are the 
ordinary risks of the employment which the ser- 
vant takes upon himself. Ryan v. Cumberland Val- 
ley R. R. Co., 11 Harris, 384. But do these rules 
apply to such an instrument as a rope used in-a der- 
rick which is employed in raising heavy weights ? 
No doubt a perfectly new rope, and one to all ap- 
pearance sound, may break, and the master would 
not be responsible for the consequences, having 
furnished a rope of the proper size for the purpose, 
to all appearances sound. But there was evidence 
in this case sufficient certainly to make a question 
for the jury that such a rope, after having been used 
for a year or more, and exposed during that time as 
the one in question seems to have been, was no 
longer a safe rope, even though it did not outwardly 
exhibit any signs of decay. The master is bound 
to know that a rope, under such circumstances, will 
only last a limited time. It will not do for him to 
furnish a sound rope, and then fold his arms until, 
by actually breaking, it is demonstrated to be inse- 
cure. It will not do to say that the servant is 
bound to know this as well as his master, and to 
warn him that, after such a time, he ought to pro- 
vide anew rope. Is the servant bound to notify 
the master of that which he knows or ought to 
know without such information? He knows how 
long the rope has been in use. The servant may 
not know. In this case the deceased did not know. 
It appears to have been the first day that he worked 
on the derrick. There was nothing to attract his 
notice in the outward appearance to show how long 
it had been in use. It is the duty of employers to 
renew instruments of this character at proper inter- 
vals. The expense would certainly not be great, 
and a due regard to the lives of their servants im- 
peratively demands it.” 


In Penfold v. Universal Life Ins. Co., New York 
Court of Appeals, May 31, 1881, it was held that 
under a condition in a life policy, that the insurer 
should not be liable ‘‘if the insured shall die by 
his own hand or act, voluntary or otherwise,” the 
liability is not avoided when death ensues from an 
accidental taking of an overdose of medicine, duly 


prescribed. The court said: ‘‘The question in all 
cases of this character is the proper interpretation 
of acontract, and the point of inquiry is what ob- 
ligations the parties must, from the language used 
with relation to the subject-matter and the circum- 
stances, be reasonably supposed to have intended 
to assume. The clause against suicide is clearly in- 
tended to protect the insurance company against 
the fraudulent act of the insured whereby he may, 
even at the sacrifice of his own life, secure a benefit 
to those whom he may desire to favor at the expense 
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of the insurance company. But as has been al- 
ready said, it has been held from the earliest day 
that a suicide committed in consequence of insanity 
was not within the meaning of the condition, al- 
“though within its literal terms. The decisions estab- 
lishing this doctrine were placed upon the ground 
that the death, though apparently caused by the act 
of the party, was not so caused in contemplation of 
law, because his mind did not concur in the act, his 
mental organs having been so diseased as to cease to 
control his actions, or to guide them in accordance 
with reason. At a later day in the history of life 
insurance, some companies, for the purpose of avoid- 
ing the difficulties involved in the inquiry as to the 
condition of the mind of the person committing 
self-destruction, stipulated for exemption from lia- 
bility in all cases of suicide, whether ‘sane or in- 
sane.’ Others adopted the words ‘voluntary or 
involuntary,’ others, as in the present case, ‘ volun- 
tary or otherwise.’ It would not be a fair interpre- 
tation of this clause, in either of the forms men- 
tioned, to hold it to cover the case of a purely 
accidental death from poison occurring to a sane 
person, through mistake or ignorance, though his 
own hand might have been the innocent instrument 
by which the deadly potion was conveyed to his 
lips. Such an accident cannot be presumed to have 
entered into the minds of the contracting parties, 
or to have been intended to be stipulated against. 
The insurance was intended to cover the risk of 


premature death, which might result from any of 
the casualties to which human life is subject, self- 


destruction being excepted. A purely accidental 
act, committed by a sane person, with no idea of 
injuring himself, cannot be regarded as an act of 
self-destruction within the meaning of such a con- 
tract. Suicide is the act stipulated against. The 
words ‘voluntary or otherwise’ preclude the parties 
claiming under the policy, if the act was one of 
suicide, from setting up the condition of mind of 
the party committing it, and contending that it was 
an involuntary act of suicide. But still it must be 
a suicide, and who would contend that the taking 
of poison by mistake, or any other act which a sane 
person might innocently commit, though it should 
result in death, was what is ordinarily understood 
as self-destruction or suicide? It is unreasonable 
to suppose that one effecting an insurance upon his 
life, in stipulating against death caused by his own 
hand or act, could intend to embrace such a casualty, 
or that the insurance company could fairly expect 
him so to understand.” The court cited Van Zandt 
v. Ins. Co., 55 N.Y. 169; 8. C., 14 Am. Rep. 215; 
Newton v. Ins. Co., 76 N. Y. 426; 8. C., 32 Am. 
Rep. 335. The case of one accidentally setting fire 
to his own premises would seem analogous to this. 
In First National Bank of Salem vy. Grant, 71 Me. 
374, it is held that the maker of an accommodation 
note, lent without restriction, is liable to a third per- 
son who acquires it for value after maturity. This 
is put on authority, quoting Harrington v. Dorr, 3 
Rob. 283; Story Prom. Notes, § 194; Brown v. 
Mott, 7 Johns. 362; Sturtevant v. Ford, 4 M. & G. 








| 101; Parr v. Jewell, 81 E. C. 8S. 684; Maitland v. 


‘Citizens’ Nat. Bk., 40 Md. 540; 8. C., 17 Am. Rep. 
620. So says Mr. Daniels, Neg. Inst., § 786. On 
the other hand, the recent case of Carrol v. Peters, 
1 McGloin (La.) 88, takes the opposite view, upon 
principle as well as authority. It is here said the ten- 
dency of the later English cases is against the doc- 
trine laid down by Mr. Daniels, and Parr v. Jewell, 
supra, is cited to show this. The doctrine of New 
York, Pennsylvania, Alabama, and Massachusetts, 
is opposed to that of the principal case. Chester v. 
Dorr, 41 N. Y. 279; Hoffman v. Foster, 43 Penn. St. 
137; Bower v. Hutchinson, 36 id. 285; Battle v. 
Weems, 44 Ala. 105; Kellogg v. Barton, 94 Mass. 
527. The case of Chester v. Dorr, supra, overrules 
Brown v. Mott, 7 Johns. 362; Grant v. Ellicott, 7 
Wend. 227. See Bigelow on Bills and Notes, 444. 
On principle these latter cases seem right. If one 
who acquires commercial paper after maturity takes 
it subject to the equities between the original parties, 
it would seem that no stronger equity could be con- 
ceived than the want of consideration, 


—_>___— 
THE CONTINGENT FEE BUSINESS. 


ESIRING to obtain some disinterested and au- 
thoritative opinions on the subject of discus- 

sion between Judge Countryman and ourselves, we 
have addressed letters to several gentlemen, who, it 
will be conceded, represent the purest morals and 
highest intellect of our profession, asking them to 
express their views for publication. These gentle- 
men are Mr. Justice Bradley, of the United States 
Supreme Court, Judge Cooley, of the Michigan Su- 
preme Court, and ex-Judge Dillon. For the in- 
formation of our lay readers we add, that the two 
latter gentlemen are among the most distinguished 
legal authors in this country, and are lecturers at 
law schools, as well as experienced and admired 
judges. We have received the following responses: 
Mr. Justice Bradley writes: ‘‘I fear that my no- 
tions on this subject will be regarded as a little old- 
fashioned. Chief Justice Hobart said: ‘I hold 
that if an attorney follow a cause to be paid in 
gross, when it is recovered’ (that is, not to be paid 
unless he succeeds), ‘that is champerty.’ And it 
seems to me that it has the essence of champerty. 
Strictly speaking, champerty is an agreement to 
prosecute a suit in consideration of participating in 
the recovery, or an agreement to divide the spoils. 
But an agreement that the pay shall depend on the 
recovery, is substantially the same thing. There 
may be a metaphysical difference, but not a moral 
one. The undertaking of suits on speculation pro- 
motes litigation. Stale or doubtful claims, which 
would never have been stirred, are thereby put in 
suit. The peace of society is disturbed by litiga- 
tion fomented by those who are not comcerned in it. 
This has been condemned in all ages, The civil law 
condemns it. The common law followed the civil. 
If the legal profession should encourage among its 
members the promotion of litigation by raking up 
claims and prosecuting them on shares, it would 
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not long be tolerated by the community. A prac- 
tice which leads to such a result should be discour- 
aged. 

‘“My opinion, therefore, is that it is derogatory 
to the honor of the profession; that it has a ten- 
dency to degrade it; that it indicates, wherever it 
prevails, a low state of professional morality. 

‘“‘There may be cases where common charity 
would require a lawyer to aid a poor man in obtain- 
ing his rights. But he should be careful not to re- 
quire any onerous exaction as the condition of his 
efforts. In case of recovery there would be no 
harm in asking for a fee somewhat proportioned to 
the degree of success. But no agreement to this 
effect should be exacted. It should be a voluntary 
payment. 

‘*Mr. Penrose, a barrister, was sued in champerty 
for taking part of the land recovered. He pleaded 
that he was counsel in the case, and that the land 
was given to him in payment of his fee. The plea 
was demurred to, but was sustained, because it did 
not appear that there was any previous agreement 
that he should have the land for his fee. (Bro. 
Abridg. Champerty, 3.) As Blackstone says: ‘A 
man may maintain the suit of his near kinsman, 
servant, or poor neighbor, out of charity and com- 
passion, with impunity.’ (4 Com. 135.) But enter- 
ing into another’s suit by partnership for the pur- 
pose of speculation and gain, is a different matter. 
Domat says: ‘The honor of the profession of advo- 


cates engages them not only to maintain and de- 


fend justice and truth, and to make use of no 
unfair practices, but to abstain from all manner of 
prevarication, from purchasing the rights of their 
clients, or bargaining with them for a share of what 
they shall recover,’ ete. (Pub. Law, book II, tit. 6, 
sec. 2, par. V.) 

** As a question of professional propriety, there- 
fore, I am opposed to the practice of counsel taking 
causes for their clients ‘on speculation.’ ” 

Judge Dillon writes: ‘‘A delicate sense of pro- 
priety hardly consists with taking a case ‘on specu- 
lation,’ as I undersand the phrase. I have never 
taken such a case nor a case upon an eapressed con- 
tingent fee. Most professional charges, however, 
are sub modo contingent, that is, a lawyer charges 
more for the same skill and labor where they lead 
to a successful result than where they do not. Ex- 
ceptional cases may justify a contingent fee; but 
the tendency of the practice and the abuses result- 
ing from it are such that it ought not to be favora- 
bly regarded.” 

Judge Cooley writes: ‘1. A member of the bar 
is a minister of justice. He is licensed to assist the 
court in the administration of the law; and in the 
performance of his special functions he puts legal 
claims and defenses in due form for an orderly de- 
termination, assists in eliciting the truth upon legal 
issues, aids the court by his investigations and argu- 
ments to right conclusions upon the law, and attends 
to the execution of the judgments which are 
awarded. As experience is thought to demonstrate 
that a just result is most likely to be reached when 
each party to a controversy has his special counsel 





to examine, prepare and present his side, the law- 
yers called in must assume antagonistic positions, 
but each is supposed to have his attention directed 
to the final attainment of a right conclusion, and 
the profession itself has no justification for its ex- 
istence except as it fulfills its mission as above indi- 
cated. 

‘¢2. In the performance of professional functions, 
the lawyer owes duties to his client, to the court, 
and to the State. To his client he owes fidelity 
and unreserved confidence; to the court he owes 
respect, obedience, frank and truthful advice, and 
generous support, and to the State he owes the duty 
of making his office, like that of the judge, con- 
ducive to the gencral good by means of a just ad- 
ministration of law. 

‘*3. Clothed with such functions, and charged 
with such important duties, a lawyer is permitted 
to charge a reasonable compensation for his services, 
which is sometimes regulated in advance by the law, 
and sometimes left to negotiations or the testimony 
of witnesses after the services are performed. In 
many cases lawyers have not been content with this 
reasonable compensation, but have entered into ar- 
rangements with their employers for contingent 
fees, on the no cure no pay plan of medical charla- 
tans, or have stipulated, when suing for the recoy- 
ery of property or damages, that they shall receive 
in case of success a certain proportion of the recoy- 
ery in lieu of fees. As such arrangements are most 
often made with persons of limited means, who can 
ill afford the expense of unsuccessful litigation, they 
are made to wear a benvolent aspect, as arrange- 
ments whereby injured poverty may be enabled to 
obtain its due. But that they are corrupting, and 
affect injuriously all the relations which the lawyer 
enters into is believed to be unquestionable. 

‘*4. The first injurious consequence of such a 
practice is that it tempts lawyers to deal deceitfully 
with those who go to them for advice; to express 
doubts of results when they feel none, to suggest 
difficulties which they do not really anticipate, to 
magnify the probable cost of litagation; in short, 
to do any thing rather than express a frank opinion 
of the actual case and its probabilities, with a view 
if possible to bring the client to the point of pro- 
posing a part of the property or damages claimed, 
if by means thereof he shall be put in possession of 
the remainder. If, for example, the lawyer can so 
far discourage his client as to obtain from him an 
offer of one-half of property worth $20,000 for the 
performance of services worth not to exceed $500, 
and success seems reasonably certain, he is mani- 
festly interested to the extent of $9,500 to deal dis- 
ingenuously with his client; and if the practice is 
recognized as legitimate, the temptation will often 
prove too great to be resisted. If suit is instituted 
without any such arrangement, there is then the 
temptation to permit delays, annoyances, trouble 
and cost to the client that might be avoided, with a 
view to the same end; and no doubt some lawyers 
who consider themselves high-minded and honora- 
ble unconsciously lose the spur to diligence in their 
suits when discouragement to their clients seems 
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likely to prove more profitable to them than would 


the energetic pursuit of aremedy. Thus the prac- 
tice invites and tempts the lawyer to conceal from 
the client his real views, and to antagonize the in- 
terest of the client; a condition in which the law 
contemplates he shall never be placed, 

‘*5, A further injurious consequence is that it 
takes from the lawyer the feeling that he is a min- 
ister of justice, and enlists his selfishness in a way 
that precludes his making a just administration of 
the law his first consideration. The lawyer's legiti- 
mate fee is payable irrespective of the result, and he 
is supposed to occupy a position from which he can 
contemplate the controversy with a desire that the 
correct rule of law shall be applied and the truth be 
expressed in the judgment whether the result to his 
client be favorable or unfavorable. The policy of 
the law is that neither his feelings nor his interest 
shall be so far enlisted as to tempt him to desire in- 
justice; but a contingent fee makes him a party in 
desire and anxiety; he becomes disqualified to be 
the adviser of the court, and the high sense of 
honor that should actuate all his professional con- 
duct is blunted by the bribe that tempts his fidelity 
to justice. The court thus loses its proper reliance, 
and the State loses in great measure the advantages 
anticipated from this body of officers. 

‘6. A third injurious consequence is that it leads 
to the bringing of many suits that ought never to 
be brought. Such bargains are most often met with 
in suits for alleged negligent injuries. In the ma- 
Many 


jority of these corporations are defendants. 
of the suits are justly brought and justly result in 
substantial recoveries; others are instituted in reli- 
ance, not upon justice or the law of the case, but 
upon the effect of appeals to passion or prejudice. 
These are often taken as mere ventures, as one might 
invest in a lottery ticket or in the exploration of an 


unknown land for possible mineral wealth. Per- 
haps no other class of suits does so much toward 
bringing the jury system into contempt, or toward 
creating a feeling of antagonism between aggre- 
gated capital on the one side and the community in 
general on the other; and lawyers who bring the 
suits are interested in making the most of this feel- 
ing. In no small degree this affects the public con- 
fidence jn legal proceedings; corporators are madc 
to believe that justice for them is not to be obtained 
from juries, and the public is made to believe that 
courts very often improperly interpose to annul just 
verdicts against great corporate monopolies. And 
when the court is censured for administering the 
law impartially, the lawyer who, unaffected by the 
interest or passion of his client, ought unhesitatingly 
to give the court his moral support, is found to be 
himself a suitor in the client’s name, and his ex- 
pressed disappointment and anger, which the public 
do not know are interested, are vastly more effective 
in weakening the hold of the court upon public 
confidence than could be any complaints of the 
suitor whose interests were known to be at stake. 
These evils are present more or less in other cases, 
but are conspicuously present in these. 

‘7, A further injurious result is that it affects 





| the mind as all gambling does, and not only renders 


the judgment untrustworthy, but begets a disin- 
clination for the somewhat monotonous routine of 
daily professional life. If only the customary fee is 
at stake, it may confidently be expected that the 
lawyer will bring a cool judgment to the considera- 
tion of a proposed suit; but it is easy to see merits 
when a possible fortune awaits the lawyer at the 
conclusion; and whoever is accustomed to take 
such chances is in great danger of coming after a 
time to look upon the administration of the law as 
the turning of the wheel of a lottery, where any 
venture, however unpromising, may come out a 
prize. Such a lawyer gradually loses confidence in 
fundamental and enduring principles; his judgment 
is confused in the hopeful contemplation of possi- 
bilities, when it should seize hold upon and cling to 
legal verities, and it becomes wholly unsafe and un- 
reliable. Safe legal advice can only be given by 
one who comes to the consultation in a judicial 
frame of mind, and dismisses for the time all such 
selfish considerations as would tend to lead the 
mind to a particular conclusion. And while this 
seems plain and unquestionable, it is no plainer 
than that a lawyer becomes untrustworthy in judg- 
ment in proportion as he permits his sense of honor 
and professional fidelity to be subordinated to his 
personal interests. 

‘8. The practice, then, is injurious to the cause 
of justice, to the court and to the lawyer himself. 
Rare good fortune may in some cases make it result 
in pecuniary prosperity, but it must be at such sac- 
rifices as the teachings of the professions should se- 
cure one against a willingness to submit to. Under 
such circumstances it would seem that if poor per- 
sons need assistance to enforce their substantial 
rights, and are unable to pay for it, a lawyer, prop- 
erly imbued with a sense of the just nature of his 
calling, will prefer to give assistance as a matter of 
charity, rather than place himself in a position that 
antagonizes the interest of the client, at the same 
time that in great degree it incapacitates him from 
performing the highest and most honorable of his 
duties, namely, those which are owing to the court 
and to the law itself.” 

Senator Hoar, of Massachusetts, in an address be- 
fore Yale Law School, on the 28th ult., observed: 
“Tf you will walk these high paths you must aban- 
don the pursuit of wealth as a principal or consid- 
erable object of life. Of course, the lawyer must 
have his qguiddam honorarium. He must have his 
ample library. He must provide for his wife and 
children a comfortable home, lay up something for 
old age, and start his children in life with a good 
education and the stimulant of his own good exam- 
ple. That is pretty much all. Ihope to see our 
profession everywhere return to its ancient and 
healthy abhorrence of contingent fees and every- 
thing that savors of speculation in justice. When 
you are once known to the people, not as masters of 
the law, but as traders and traffickers seeking your 
own gain, the virtue has gone out of you. Who 
would strike from the rolls of our illustrious broth- 
erhood the men whom I have mentioned, who lived 
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and died poor and left to their children names far 
better than riches, and insert all the millionaires 
whom mankind have forgotten? Or even the great 
part of the list of chancellors and chief justices whose 
lives Lord Campbell has written? Would you not 
rather inherit or leave behind names worthy to be 
remembered as among the founders of the jurispru- 
dence of an American State than a fortune, or a 
park, or a fish-pond, or a palace, or a picture gal- 
lery, or a stud of race-horses? It has been well 
said, that it is the saddest of all epitaphs, ‘the rich 
man also died, and was buried.’ ” 

A prominent member of the bar of this State 
writes us: ‘‘ There are cases in which the practice 
is admissible, but as a habit it is dangerous. The 
most serious objection to it, as seems to me, is that 
the lawyer is dealing with his client at an advan- 
tage. Indeed, the principle that forbids a trustee 
from dealing with the trust estate, and restrains an 
agent from buying of his principal, seems fully to 
apply. Thus in a case where I was fairly called 
upon to work on shares, I declined to name a share, 
and referred that to two competent friends of the 
client, who were well advised of the nature of the 
risk. Iam by no means sure that all such bargains 
should not be made invalid, and for this reason 
alone.” 

On the other hand, a correspondent, a practicing 
lawyer of this State, writes us that ‘‘ while it may 
be that as a rule the practice of making the attor- 
ney’s compensation depend upon the result of the 
action is all wrong, and tends to wrong doing, and 
the promotion of litigation, yet in many cases in 
the hands of honorable and conscientious attorneys 
it promotes justice and results in securing to a poor 
suitor rights which he would otherwise lose. Like 
many other things, the working of it depends more 
upon the man who makes the bargain than on the 
bargain itself.” 

The last is the only opposing voice that has 
reached us, and it does not seem a very confident or 
earnest one. The writer undoubtedly sees the dan- 
ger as plainly as we do. But is it not a hazardous 
thing to adopt a course of practice which can be 
preserved from corruption only by confining it toa 
certain class of practitioners? St. Paul says some- 
thing about the proper course to pursue in regard 
to meat, ‘‘if meat causeth thy brother to offend.” 
After all, our correspondent does not so far advocate 
the adoption of such a habit and practice, even by 
the purest and most high-minded men, and seems to 
consider it at best a hazardous philanthropy. 

mii reas 
“GOD'S LAW OF MARRIAGE,’ AND BISHOP 
DOANE. 








N discussing the subject of Affinity in its relation 
to Marriage, it is impossible to avoid the theologi- 

cal side of the question; more especially as those who 
rest their assumptions upon **God’s Law of Marriage,” 
take up a position that at first sight would appear to 
be impregnable, for ** God’s Law’ must surely be clear, 
and both above and beyond discussion! And yet in 
order to bring a certain degree of affinity within 
“God’s Law” its advocates are compelled to resort to 





a species of sophistry unworthy of a special pleader 
conscious of defeat upon the merits. If the deceased 
wife’s sister is flesh of the husband because husband 
and wife are spoken of in Scripture as ‘‘one flesh,” 
every blood relative of the deceased wife must in a 
greater or less degree be of the flesh of the surviving 
husband, and therefore according to what we are told 
is the true translation, the husband is barred from 
marrying any such relatives of his late wife, no matter 
how remote the relationship, because, forsooth, they 
are by some mysterious freak of nature, ‘‘ flesh of his 
flesh.’’ ‘‘Noneof you shall approach to any that is 
flesh of his flesh.” The Protestant Bishop Doane, if 
his premises are carried out to their legitimate con- 
clusion, far outstrips the Roman Catholic Church of 
the middle ages in the extent of the prohibitions 
against marriage, for the latter church never extended 
the prohibitions beyond the seventh degree. See the 
opinion of Mr. Justice Willes in Beamish v. Beamish, 
9H. L. Cas. 274. Even then they were never deemed 
‘“*God’s Law”’ in the sense of being immutable, a dis- 
pensing power being claimed and frequently exercised 
by the Pope, as indeed it is still. The Popes never 
yet went the length of assuming to dispense with 
‘““God’s Law,’’—hence it is they never authorize a 
divorce, because Christ Himself said, in reference to 
marriage, ‘‘That which God hath joined together let 
not man put asunder.’’ The successors of St. Peter 
have ever treated the prohibited degrees simply as part 
of the disciplinary law of the church, enacted for the 
benefit of society, with a view to regulating the morals 
of the world, but subject to relaxation under certain 
circumstances, upon a proper representation to the 
head of the church. Bishop Doane would appear, 
however, to out-Herod Herod, for, according to him 
and his theory, ‘‘God’s Law of Marriage”’ is not only 
not immutable, but indefinite. We shall presently see 
how far he is accurate in his premises or logical in his 
conclusions. But let us consider the history of the 
prohibited degrees, and above all endeavor, by the help 
of the Bible, to the invocation of which the bishop can 
assuredly entertain no objection, to discover what is 
*“*God’s Law,”’ and how far the law of man may be 
said to further the Divine institution of marriage 
without conflicting with or contravening the law of 
God in its practical application to the requirements, 
the necessities and the moral well-being of mankind. 
Accepting the Bible account of the creation of man 
as ‘“God’s Law,” we find that no prohibited degrees 
affecting the intercourse of the sexes could have ex- 
isted originally. The great human family descending 
from a single pair, rendered the marriages of brothers 
with sisters and cousins with cousins, inevitable. 
Neither mental nor physical deterioration of progeny 
was the result, orthe race must have deteriorated from 
the beginning, and yet the belief in such a result of 
consanguineous marriages continues one of the many 
popular errors which necessarily arise in arguing from 
a foregone conclusion to the premises, instead of from 
the premises to their legitimate conclusion. Thus, 
because, if there happen to be any specific or organic 
disease in a particular family (and almost every family 
has its specific complaint), the marriage betwoen mem- 
bers of that family intensifies the disease in their 
progeny, it is argued that such marriages are against 
the law of nature or the law of God, whereas it should 
be remembered that disease has been the growth of 
ages and of circumstances — that the first generations 
of man were comparatively free from it, though capa- 
ble of contracting it, and that there is no record of 
any physical or mental infirmity in the early ages of 
mankind having resulted from consanguineous alli- 
ances, which until the time of Moses were unchecked, 
and that the Levitical decrees, by whomsoever pro- 
mulgated, were directed against the spread of social 
evils of a moral rather than of a physical character. 
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* Necessitas non habet lex,’’ must originally have been 
the moral maxim which alone could have prevailed, 
whether immediately following the first creation of 
man or the subsequent rehabilitation of the race, when 
the whole earth had to be repeopled through the fecund- 
ity of three pairs, after the flood, instead of by one as 
was originally designed. Here again, the immediate 
descendants of Shem, Ham and Japhet, by whom 
** were the nations divided in the earth after the flood”’ 
(Genesis 10:52), must have contracted very close con- 
sanguineous alliances — in all probability te the extent 
of brothers marrying with sisters, for the respective 
family settlements were so far apart, as a glance ata 
map of ancient sacred geography will show (Gen., 
chap. 10), that neighborly intercourse and intercommu- 
nication must have been out of the question (in a re- 
cently submerged world), and courtship or matrimo- 
nial negotiation between members of the respective 
families, who even then could not have been more 
remotely related than first cousins, must have been 
hopeless. Indeed it is apparent that it was the per- 
petuation of the system of intermarriage, after the 
necessity had ceased, leading doubtless to much family 
immorality and confusion through the necessary prox- 
imity of tho sexes, that resulted in the prescription of 
certain rules and directions for the future. ‘ After 
the doings of the land of Egypt wherein ye dwell, shall 
ye not do; and after the doings of the land of Canaan 
whither I bring you, shall ye not do: neithershall ye 
walk in their ordinances.’’ (Lev. 18:3.) Then fol- 
lows the list of prohibited degrees. In fact it is only 
too evident from the account that the relation of the 
sexes, and indeed the carnal propensities of the race 
had hitherto been subjected to no discipline or moral 
regulation. But how did tho great law-giver deal with 
the subject? He certainly was not content to limit 
his regulations to cases of consanguinity. It must be 
udmitted he included many cases of affinity in his 
pwhibitions. Neither did he confinc himself to de- 
fining lawful and unlawful marriages. He dealt with 
lusts most unnatural, and indeed every species of im- 
purity. (‘* For all these abominations have the men of 
the land done, which were before you, and the land is 
defiled.”’ Lev. 18:27.) In the 16th verse of the same 
chapter we find it decreed that ‘‘Thou shalt not un- 
cover the nakedness of thy brother’s wife; it is thy 
brother’s nakedness.”’ And again in the 2lst verse of 
the 20th chapter the same prohibition is repeated: * If 
aman shall take his brother's wife, it is an unclean 
thing; he hath uncovered his brother’s nakedness; 
they shall be childless.’’ There was, however, an ex- 
ception to this prohibition, that “If brethren dwell 
together and one of them die and have no child, the 
wife of the dead shall not marry without unto a stran- 
ger; her husband’s brother shall go in unto her, and 
take her to him to wife, and perform the duty of an 
husband’s brother unto her. And it shall be, that the 
first born which she beareth shall succeed in the name 
of his brother which is dead, that his name be not put 
out of Isreal.” (Deut. 25:5-6.) Then follows a de- 
scription of the denunciation to be passed upon him 
who “ will not build up his brother’s house.’”’ (V. 9.) 
Thus we see why Christ did not rebuke his questioners 
for putting to him the problem of the seven times 
repeated case of a man espousing his brother's widow. 
(Mark 12:19; Luke 20:29.) In Genesis 38: 8-10 we 
read that the Lord slew Onan because he avoided the 
obligation of “raising up seed to his brother.’’ It will 
be ubserved that the Levitical decrees do not enunciate 
the converse of the proposition contained in them, but 
such ane converso conclusion is a logical sequence. 
The only verse that at first sight appears in so many 
words to refer to a wife’s sister is the 18th verse of the 
18th chapter of Genesis: ‘** Neither shalt thou take a 
wife to uer sister, to vex her, to uncover her nakedness, 
beside the other in her lifetime.’’ This would appear 





to imply a permission to marry her if her sister were 
dead — but as is well understood by scholars, and in- 
deed expressed in the Septuagint, the verse should run 
‘Neither shalt thou take a woman toa wife,” etc., 
and is apparently directed against bigamy or polyg- 
amy, especially where it provoked jealousy or 
caused vexation, and this verse may therefore be elimi- 
nated from the consideration. 

From the Bible history it appears that what Bishop 
Doane terms *‘God’s Law of Marriage’? must at one 
time have sanctioned what is now termed incest, and, 
at another time must by implication have forbidden 
marriage between the most remote degrees of affinity. 
‘*None of you shall approach to any that is flesh of his 
flesh,” embracing, according to him, the case of a de- 
ceased wife's sister and all her blood relations. 

But let us now proceed to aconsideration of the law 
of man on this subject, involving, as it does, social 
interests of vast importance which should once and 
forever be set at rest. 

In England the prohibition to marriage within the 
Levitical degrees rests on the canon law which in that 
respect received the sanction of several statutes passed 
in the reign of Henry 8th. 2 Kent’s Com., part 4, § 
83. See the subject of the Levitical degrees discussed 
in Reg. v. Chadwicke, 12 Eng. Jur., 174; 63 Eng. C. 
L. 205. But these statutes do not of themselves de- 
clare what are the prohibited degrees. The statutes 
(25 Henry 8, chap. 22, and 32 Henry 8, chap. 38), do not 
define them, except as **‘ God’s Law,”’ and the * Leviti- 
cal degrees,’’ but the table as formulated by Arch- 
bishop Parker in 1563 has been accepted as based upon 
the canon law so farasit has been recognized since the 
reformation. This table includes among the prohibi- 
tions that of a deceased wife’s sister. Previous to 
statute 5 and 6, Wm. 4, chapter 54, all marriages within 
the prohibited degrees were merely voidable (inter 
vivos) only by sentence of the ecclesiastical court, but 
now they are by that statute declared to be absolutely 
void. In New York until 1830 there was not any 
statute defining the forbidden degrees. In several of 
the States of the United States marriages within the 
Levitical degrees, with some exceptions, are made void 
by statute, and in New York State *‘ marriages between 
parents and children, ancestors and descendants of 
every degree, and between brothers and sisters of the 
half as well as of the whole blood, are incestuous and 
void from the beginning; whether the relationship is 
legitimate or illegitimate.’’ Civil Code of New York, 
§ 38, art. 1; Wightman v. Wightman, 4 Johns. Ch. 343. 

In most of the British Australian colonies acts have 
been passed legalizing the marriage with a deceased 
wife’s sister, and the veto of the Crown, though for 
some time it was interposed, has not latterly been ex- 
ercised to disallow such legislation. Some complica- 
tions may not improbably arise notwithstanding every 
precaution, as for instance, unless the enactment were 
ex post fucto (which of itself would be unconstitutional 
in the United States), the question of the illegitimacy 
of previous-born issue would remain intact. If the 
enactment were ex post facto the vested rights of many 
at preseut would be divested by such. 

Upon the whole it appears that all such prohibitions, 
whether of consanguinity or affinity, or both, are 
simply municipal rules for regulating the morals of 
suciety, having especial reference to the sanctity of the 
domestic hearth. It will be observed that the Levitical 
prohibitions do not include the degree of first cousins, 
nor yet, except by implication, that of a deceased wife’s 
sister, unless indeed the transaction with which Bishop 
Doane favors us is to embrace both one and the other. 
It is true, that according to the literal interpretation 
of the Biblical account (and the bishop would doubtless 
decline to accept an allegorical one), ‘*Thc Lord God,” 
whilst Adam slept, ‘took one of his ribs and closed 
up the flesh instead thereof. And the rib which the 
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Lord God had taken from man, made he a woman, and 
brought her unto the man. And|Adam said, This is 
now bone of my bones and flesh of my flesh; she shall 
be called woman, because she was taken out of man. 
Therefore shalla man leave his father and his mother 
and shall cleave unto his wife, and they shall be one 
flesh.’ Gen. 2:21-24. This in Adam’s case, taken 
literally, was true, and the sentiment was indorsed by 
Christ in the self same words, with the addition, 
“What therefore God hath joined together let not man 
put asunder.’”” Matt.19:6. St. Paul, however, gives 
an interpretation of this figure of speech ‘‘one flesh” 
by adding, ‘This is a great mystery; but I speak con- 
cerning Christ and his church.” (Ephes. 5: 31-82.) 
He had just been comparing the state of matrimony 
with that of the mystical union between Christ and 
his church, ‘‘for,”’ says the apostle, ‘‘ we are members 
of his body, of his flesh, and of his bones.’’ (Id. 30.) 
The two preceding verses (28 and 29) explain the figure 
thus, ‘‘So ought men to love their wives as their own 
bodies. Hethat loveth his wife loveth himself. For 
no man ever yet hated his own flesh; but nourisheth 
and cherisheth it, even so the Lord thechurch.”” Even 
though in every instance the expression “ one flesh ” 
were as literally true as we are taught to believe it was 
in Adam’s case, by what process of reasoning sucha 
carnal construction can be extended beyond the indi- 
vidual two thus made one it remains for Bishop Doane 
to suggest. 

The only practical objection to such a union as that 
between a widower and his deceased wife’s sister ap- 
pears tobe that mentioned by the late Mr. Roebuck, 
Q. C. M. P. where the first wife hasleft children. He 
expressed in the IH[ouse of Commons his fear that a 
marriage under such circumstances, especially if fol- 
lowed by progeny, would convert the affectionate aunt 
into the jealous step-mother. So, possibly, the sacred 
law-giver thought it prudent to provide against the 
possibility of the affectionate uncle being transformed 
into the despotic step-father, by permitting a man to 
marry his deceased brother’s widow only in tbe event 
of her being childless. 

But it seems after all the object of keeping the in- 
heritance in the family and tribe was in that case para- 
mount. All this however tends to prove that such 
laws were human merely, not divine, except so far as 
prudence, foresight, family ties and the regulation of 
the morals of the world may be said to form part of 
the divine economy. 

If the bishop, as the expounder of ‘‘God’s law”’ and 
God’s word, has the privilege of remaining uncontro- 
verted, it must be upon the principle that ‘*God’s 
ways are not as our ways, nor His thoughts as our 
thoughts.” 

Although, as has been before remarked, the Levitical 
prohibitions do not include first cousins, the canon 
law does embrace them and even at one time extended 
its prohibition to the seventh degree, thereby showing 
thatit did not consider the Levitical prohibitions in 
any other light than human ordinances to be expanded 
or abridged as the church thought desirable. The 
Levitical decrees were addressed to the Jewish nation, 
and with the fall of that nation and the advent of 
Christianity a new era and fresh ordinances were from 
time to time prescribed. The dispensing power was a 
source of considerable revenue to the church; we do 
notsay that such was justifiable or even excusable, but 
the right claimed and exercised of making new regula- 
tions from time to time at least shows that the Leviti- 
cal law was not deemed immutable and sacred as 
“God's Law,” but simply a human law that might be 
varied as occasion required. If we cannot always assent 
to the premises assumed by the Roman Catholic 
Church, or to the wisdom and justness of her legisla- 
tion, we must at least in this respect give her credit for 
consistency and for logical conclusions. Protestants, 





having thrown off her yoke, might surely exhibit a 
spirit of moderation, and instead of insisting upon a 
strained and forced construction of a law enacted 
many thousands of years ago, addressed to a peculiar 
people with peculiar institutions relating to tribes and 
inheritance, might well set an example of liberality in 
adapting a useful basis of past legislation to the spirit 
if not the necessities of the present age. 

“God’s Law of Marriage,”’ surely, can be no other 
than the law of nature plus any municipal regulations, 
either of a moral, social or commercial character, that 
the well being ‘of society may from time to time re- 
quire. 

HuGH WIGHTMAN. 

NEw York, June 23, 1881. 


——_—_+—__—_—_ 


STATE STATUTE ABOLISHING IMPRISON- 
MENT FOR DEBT CONSTITUTIONAL 
AS TO EXISTING DEBTS. 


UNITED STATES SUPREME COURT. 


VIALL V. PENNIMAN. 


A State statute abolishing imprisonment for debt, applica~ 
ble to judgments in force at the time of its passage, is not 
invalid under the Federal Constitution, as impairing the 
obligation of a contract. 


N error to the Supreme Court of the State of Rhode 
Island. Sufficient facts appear in the opinion. 


Woops, J. The general statutes of Rhode Island, 
chapter 142, contain the following provisions: 

“Src. 11. Every manufacturing corporation included 
within the provisions of this chapter shall file in the 
town clerk’s office of the town where the manufactory 
is established, annually on or before the 15th day of 
February, a certificate, signed by a majority of the di- 
rectors, truly stating the amount of its capital stock 
actually paid in, the value, as last assessed for a town 
tax, of its real estate; the balance of its personal 
assets, and the amount of its debts. 

**§12. If any of said companies shall fail to do so, all 
the stockholders of said company shall be jointly and 
severally liable for all the debts of the company then 
existing, and for all that shall be contracted before 
such notice shall be given, unless such company shall 
have been insolvent and assigned its property in trust 
for the benefit of its creditors, in which case the obli- 
gation to give notice by the filing of such certificate shall 
cease. 

**§ 20. Whenever the stockholders of any manufac- 
turing company shall be liable, by the provisions of 
this chapter, to pay the debts of such company, or any 
part thereof, their persons and property may be taken 
therefor on any writ of attachment or execution issued 
against the company for such debt, in the same manner 
as on writs and executions issued against them for 
their individual debts. 

**$ 21. The person to whom such officers or stock- 
holders may reuder themselves liable as aforesaid, may, 
instead of the proceedings aforementioned, have his 
remedy against said officers or stockholders by bill in 
equity in the Supreme Court.” 

While these provisions of the statute law were in 
force William Tweedle, of Providence, one of the 
plaintiffs in error, recovered judgment against the 
American Steam & Gas-pipe Company, a manufactur- 
ing corporation created by the general assembly of 
Rhode Island, which was subject to the provisions 
above recited. 

The defendant in error was a stockholder in that 
corporation. ‘lhe certificate required by section 11 had 
not been filed. He was consequently individually 
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liable in person and property for the satisfaction of the 
judgment above mentioned. Therefore the sheriff, to 
whose hands the execution issued on the judgment of 
Tweedle against the corporation, came, for want of 
goods and chattels of the corporation, or of Penniman, 
the defendant in error, arrested Penniman and com- 
mitted him to jail. While he was in jail, under the 
commitment, the general assembly of Rhode Island, 
on March 27, 1877, passed an act *‘ defining and limiting 
the mode of enforcing the liability of stockholders for 
the debts of corporations.’’ It was as fellows: 

“Sc. 1 No person shall hereafter be imprisoned, 
or be continued in prison, nor shall the property of 
any such person be attached, upon an execution issued 
upon a judgment obtained against a corporation of 
which such person is or was a stockholder. 

“§ 2. All proceedings to enforce the liability of a 
stockholder for the debts of a corporation shall be 
either by suit in equity, conducted according to the 
practice and course of equity, or by an action of debt 
upon the judgment obtained against such corporation ; 
and in any such suit or action such stockholder may 
contest the validity of the claim upon which the judg- 
ment against such corporation was obtained upon any 
ground upon which such corporation could have con- 
tested the same in the action in which such judgment 
was recovered. 

**§3. All acts and parts of acts inconsistent here- 
with are hereby repealed. 

“§4. This act shall take effect from and after the 
date of the passage thereof.*’ 

Penniman did not take or offer to take the poor 
debtor's oath, on the taking of which he would have 
been entitled to discharge from imprisonment, but 
while he was still in jail under said commitment, ap- 
plied to the Supreme Court of the State for his release 
by virtue of the provisions of the act just recited. 
His discharge was opposed by Tweedle, the committing 
creditor, on the ground that the first section of the act, 
by virtue and force of which he claimed to be dis- 
charged from imprisonment, was repugnant to and in 
violation of section 10, article [, of the Constitution of 
the United States, and was therefore null and void, 
because it impaired the obligation of the judgment 
upon which said commitment had been made, and of 
the contract on which the judgment was founded. 

It was adjudged by the Supreme Court that said sec- 
tion was coustitutional and valid, and that by virtue 
thereof Penniman was entitled to be discharged from 
further custody under said commitment, and the court 
discharged him accordingly. 

This judgment of the Supreme Court is brought here 
on error for review. It is only necessary to consider 
that part of section one of the act above recited which 
relieves a party from imprisonment upon an execution 
issued on a judgment obtained against a corporation 
in which he is a stockholder. The defendant in error 
invokes that provision of the statute and no other. He 
was merely relieved from imprisonment, and it is that 
and that only of which the plaintiff in error complains. 
* Statutes that are constitutional in part only will be 
upheld, so far as they are not in conflict with the Con- 
stitution, provided the allowed and prohibited parts 
are severable.”” Packet Co. v. Keokuk, 95 U. 8. 80. So 
that if so much of the section under consideration as 
relieves a debtor from imprisonment for debt is con- 
stitutional and can be severed frum the other parts of 
the enactment, the judgment of the Supreme Court of 
Rhode Island should be affirmed. 

That part of the section of the law assailed by 
plaintiff in error, which relates to imprisonment of the 
debtor, and that which relates to the seizure of his 
property, are entirely distinct and independent, and 
either one can stand and be operative, though the 
other should be declared void. We may, then, in de- 
ciding this case, consider section one as if it read: ‘No 





person shall hereafter be imprisoned, or be continued 
in prison, * * * upon an execution issued upon a 
judgment obtained against a corporation of which such 
person is or was a stockholder.”’ 

The only question, therefore, which we are called on 
to decide is whether this provision of the law, which 
was enacted after the recovery of the judgment 
against the corporation, by virtue of which the defend- 
ant in error was imprisoned, is a law which impairs 
the obligation of contracts. In other words, can a 
State Legislature pass a law abolishing imprisonment 
for debt on contracts made or judgments rendered 
when imprisonment of the debtor wus one of the reme- 
dies to which his creditor was by law entitled to resort ? 
This court has repeatedly and pointedly answered this 
question in the affirmative, holding such an enactment 
not to impair the obligation of the contract. 

In Sturgis v. Crowninshield, 4 Wheat. 122, this court, 
speaking by Chief Justice Marshall, said: ‘‘The dis- 
tinction between the obligation of a contract and the 
remedy given by the Legislature to enforce that obliga- 
tion, has been taken at the bar and exists in the nature 
of things. Without impairing the obligation of the 
contract the remedy may certainly be modified, as the 
wisdom of the nation shall direct. Confinement of 
the debtor may be a punishment for not performing 
his contract, or may be allowed as a means of inducing 
him to perform ,it. But the State may refuse to in- 
flict this punishment, or may withhold this means and 
leave the contract in full force. Imprisonment is no 
part of the contract, and simply to release the prisoner 
does not impair its obligation.” 

The precise question raised in this case came before 
this court in Mason v. Haile, 12 Wheat. 370. The case 
was an action of debt, brought in the Circuit Court of 
Rhode Island, upon two several bonds given by the de- 
fendant Haile to the plaintiff Mason and one Bates, 
whom the plaintiff survived; one of which was exe- 
cuted on the 14th and the other on the 29th of March, 
1814. ‘The condition of both bonds was the same, and 
was as follows: 

“The condition of the above obligation is such that 
if the above-bounden Nathan Haile, now a prisoner in 
this State’s jail in Providence, within the county of 
Providence, at the suit of Mason and Bates, do and 
from henceforth continues to be a true prisoner in the 
custody, guard and safe-keeping of Andrew Water- 
man, keeper of said prison, within the limits of said 
prison, until he shall be law!uully discharged, without 
committing any manner of «scape or escapes during 
the time of restraint, then this obligation to be void, 
or else to remain in full force and virtue.” 

To the declaration upon these bonds the defendant 
pleaded, in substance, that in June, 1814, after giving 
the bonds, he presented a petition to the Legislature 
of Rhode Island, praying for relief and the benefit of 
an act passed in June, 1756, entitled ‘ An act for the 
relief of insolvent debtors.’’ That in February, 1816, 
the Legislature, upon due hearing, granted the prayer 
of his petition and passed the following resolution: 

**On petition of Nathan Haile, of Foster, praying for 
the relief therein stated, that the benefit of an act 
passed in June, 1756, for the relief of insolvent debtors, 
may be extended tohim. Voted, that the prayer of 
the petition be, and the same is, hereby granted.” 

That the defendant afterward, in pursuance of said 
resolution and of the laws of the State, received, in 
due form, from the proper court, a judgment that he 
should be, and was thereby, fully discharged from all 
the debts, duties, contracts, and demands, * * and 
from all imprisonment, arrest and restraint of his per- 
son therefor.” 

To this plea a demurrer was filed, and the judges of 
the Circuit Court being divided in opinion as to the 
suppressing of the plea, the question was certified to 
this court for final decision. 
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The case was argued by Mr. Webster for the plaintiff. 
He urged that the act of Legislature of Rhode Island 
of February, 1816, liberating the person of defendant 
from imprisoument and reviving in his favor an obso- 
lete insolvent act of the colonial Legislature passed in 
1756, and which was no longer in force, was in the 
strictest sense a law impairing the obligation of con- 
tracts; that it interfered with an actually vested right 
of the creditor acquired under the existing laws and 
entitling him to a particular remedy against the per- 
son of his debtor; that upon the narrowest construc- 
tion which had ever been given to the prohibition in 
the Constitution of the United States, it impaired the 
obligation of the bonds; that the obligation of these 
bonds was entirely destroyed by the legislative act, 
which was not a general Jaw but a private act profes- 
sedly intended for the relief of the party in the par- 
ticular case. But this court held the plea good, and 
the resolution of the Legislature of Rhode Island, by 
which the defendant was discharged from imprison- 
ment, a valid and constitutional enactment. 

The court said: ‘Can it be doubted but the 
Legislatures of the States, so far as relates to their 
own process, have a right to abolish imprisonment for 
debt altogether, and that such Jaw might extend to 
present as well as future imprisonment? We are not 
aware that such a power in the States has ever been 
questioned. And if such a general law would be valid 
under the Constitution of the United States, where is 
the prohibition to be found that denies to the State of 
Rhode Island the right of applying the same remedy 
to individual cases? Such laws merely act on the 
remedy, and that in part only. They do not take away 
the entire remedy but only so far as imprisonment 
forms a part of such remedy. The doctrine of this 
court in the case of Sturgis v. Crowninshield, 4 What. 
200, applies with full force to the present case.” 

Mr. Justice Washington dissented from the opinion 
in the case but concurred in so much as related to the 
discharge of the defendant from imprisonment. He 
remarked: “ It was stated in Sturgis v. Crowninshield, 
that imprisonment of the debtor forms no part of the 
contract, and consequently that a law which discharges 
his person from imprisonment does not impair its ob- 
ligation. This I admit, and the principle was strictly 
applicable to a contract for money. * * * Tadmit 
the rights of a State to put an end to imprisonment for 
debt altogether.”’ 

So in Burr v. Houghton, 9 Pet. 359, this court said: 
“There is no doubt that the Legislature of Ohio pos- 
sessed full constitutional authority to pass laws 
whereby insolvent debtors should be released or pro- 
tected from arrest or imprisonmeut of their persons 
on any action for any debt or demand due by them. 
The right to imprison constitutes no part of the con- 
tract, and the discharge of the person of the party 
from imprisonment does not impair the obligation of 
the contract but leaves it in full force against his prop- 
erty and effects.”” See, also, Von Hoffman v. Quincy, 
4 Wall. 553, and Tennessee v. Sneed, 96 U.S. 69. 

The general doctrine of this court on this subject 
may be thus stated: In modes of proceeding and forms 
to enforce the contract the Legislature has the control 
and may enlarge, limit or alter them, provided it does 
not deny a remedy or so embarrass it with conditions 
or restrictions as seriously to impair the value of the 
right. Bronson v. McKenzie, 1 How. 31; Von Hoff- 
man v. Quincy, 4 Wall. supra; Tennessee v. Sneed, 96 
U.S. supra. 

The result of the decisions of this court above quoted 
is that abolition of imprisonment for debt is not of 
itself such a change in the remedy as impairs the obli- 
gation of the contract. 

Our conclusion is therefore that the judgment of 
the Circuit Court must be affirmed. 








ADVANCEMENT OF MONEY FOR NECESSA- 
RIES TO DESERTED WIFE. 


CONNECTICUT SUPREME COURT OF ERRORS.* 


KENYON V. FARRIS. 

Where a person has advanced money to a wife deserted by her 
husband, for the purchase of necessaries, and the money 
has been so applied, he can maintain a bill in equity 
against the husband for the recovery of the money so ad- 
vanced, 

And it seems that it is not necessary that the petitioner should 
stand upon the rights of any particular person of whom 
the necessaries were purchased, but may maintain asingle 
suit for the recovery of the whole amount so advanced, 
even though applied to the purchase of necessaries from 
various persons, 

| pee in equity to recover money advanced to the 

wife of the respondent for the purchase of neces- 
saries by her while deserted by her husband; brought 
to the Supreme Court in Hartford county. The suit 
was brought by the petitioner Kenyon as trustee, for 
money advanced by his wife from her separate estate. 

Other facts appear in the opinion. The respondent 

demurred to the petition. The court below sustained 

the demurrer and petitioner took a writ of error. 


A. D. Smith, for plaintiff in error. 
H. Willey, for defendant in error. 


PARDEE, J. This is abill in equity. The petitioner 
alleges that on or about the lst day of March, 1876, the 
respondent willfully deserted his wife, she being with- 
out fault; that thereafter he neglected and refused to 
furnish means necessary for her support; that she was 
without means of support and was in need of the neces- 
saries of life; that at her request during the time of 
such need, the wife of the petitioner advanced from her 
separate estate from time to time sums of money ag- 
gregating $800, to the respondent’s wife, for the purpose 
of enabling her to procure the necessaries of life; and 
that she expended the money in the purchase for her- 
self of such necessaries as ber husband was legally 
bound to furnish. And the petitioner alleges that he 
brings this bill as trustee for his wife; and that he is 
without adequate remedy at law. He prays to be sub- 
rogated to the rights of the several persons who sold 
these necessaries to the respondent’s wife; and that the 
respondent be ordered to pay said amount to him as 
such trustee; or that relief should be granted in some 
other manner. 

The following cases are precedents for this bill. 

In Harris v. Lee,1 P. Wms. 482, the petitioner had 
loaned £30 to the respondent’s wife who had left him 
for cause, to enable her to pay doctors and for necessa- 
ries. The court said: ‘‘ Admitting that the wife can- 
not at law borrow money, though for necessaries, so as 
to bind the husband, yet this money being applied to 
the use of the wife for her use and for necessaries, the 
plaintiff that lent this money must in equity stand in 
the place of the persons who found and provided such 
necessaries for the wife. And therefore, as such per- 
sons could be creditors of the husband, so the plaintiff 
shall stand in their place and be a creditor also; and 
let the trustees pay him his money and likewise his 
costs.”” And in Marlow v. Pitfield, 1 P. Wms. 559, the 
court said: ‘‘ If one lends money to an infant to paya 
debt for necessaries und in consequence thereof the 
infant does pay the debt, here although he may not 
be liable at law, he must nevertheless be so in equity.” 

In Deun v. Soutten, L. R., 9 Eq. Cas. 151 (1869), the 
marginal note is as follows: *‘ A person who has ad- 
vanced money to a married woman deserted by her 
husband for the purpose of, and which has been actu- 
ally applied towards her support, is entitled in equity 


* ‘Appearing in 46 Connecticut Reports. 
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though not at law, to recover such sums from the hus- 
band.” In giving the decision Lord Romilly, M. R., 
said: “‘ILam of opinion that thisis a proper suit and 
that the plaintiff is entitled to a decree. The cases cited 
on behalf of the defendant have no application, and 
May v. Shey, 16 Sim. 588, is overruled by Jenner v. 
Morris, supra.” 

Jenner v. Morris, 3 De G., F. & J. 45, wasa bill to 
compel the payment of money advanced to a deserted 
wife. In giving the opinion the Lord Chancellor said: 
* An action at law could not be maintained for such a 
claim. Those who supply the necessaries to the de- 
serted wife may sue the husband at law, she being 
considered his agent with uncountermandable autbor- 
ity to order the necessaries on his credit. But courts 
at law will not recognize any privity between the hus- 
band and a person who has supplied his wife with 
money to purchase necessaries or pays the trades-peo- 
ple who have furnished them. Nevertheless, it has 
been laid down from ancient times that a court of 
equity will allow the party who has advanced the 
money whigh is proved to have been actually employed 
in paying for necessaries furnished to the deserted 
wife, to stand in the shoes of the trades-people who 
furnished the necessaries, and to have a remedy for 
the amount against the husband. I do not*find any 
technical reason for this; but it may be possible that 
equity considers that the trades-people have for valua- 
ble consideration assigned to the party who advanced 
the money the legal debt which would be due to them 
from the husband on furnishing the necessaries, and 
that although achose in action cannot be assigned at 
law, acourt of equity recognizes the right of an as- 
signee. Whatever may be the reason, the doctrine is 
explicitly laid down in IZarris v. Lee, 1 P. Wms. 482, 
and the other cases referred to. Objection has been 
made to these authorities that they are very old, and 
that they do not appear to have been acted upon in 
modern times. But it may be said, on the other hand, 
that they have been acted upon without ever having 
been questioned, and that they are entitled to more 
respect from theirantiquity. “I find that they are cited 
and treated as good law by subsequent text writers on 
this subject. Considering that to establish the equita- 
ble liability of the husband, proof is required that the 
money has been actually applied to the payment of the 
debt for which the husband would be liable at law, no 
hardship or inconvenience can arise from adhering to 
this doctrine.” 

ln Walker v. Simpson, 7 Watts & S. 83, the court 
said; ‘“‘ Although the husband is to blame for having 
caused the separation, yet he is only chargeable at law 
for necessaries supplied to his wife at her request, and 
not with money lent or advanced to her, because 
money cannot be considered necessaries, which consist 
of food, lodging, and raiment. But where the money 
lent or advanced has been applied to the payment of 
necessaries furnished to her, equity will put the party 
lending or advancing the money in the place of the 
party who supplied the necessaries.” 

We willingly follow the leading of these authorities, 
because we think that the line of separation between 
necessaries and money loaned for the purpose of pur- 
chasing them may well be obliterated. So far as the 
husband is concerned they are practically convertible 
terms. His burden will not be increased if he is made 
liable for money; the scope of the word necessaries 
will not thereby be broadened; the lender will be com- 
pelled to prove an actual expenditure for them; the 
law has discharged its duty to the husband in protect- 
ing him from liability for any thing beyond them; it 
only discharges its duty to the wife by making it im- 
possible for him to escape liability for these irrespect- 
ive of the method by which he forces her to obtain 
them. If he has any preference as to that method the 
law will secure it to him; if he refuses to adopt any, 








he is not to be heard to complain if she is permitted to 
elect, providing always that she is kept within the 
small circle of necessity. It is not certain that credit 
will, under all circumstances, supply necessaries to the 
wife; at times they may not be had without money, 
and accidents of time, place or distance may bring 
about such a state of things as that a friend may be 
able and willing to place money in her hands upon her 
husband's credit, who caunot personally attend to its 
disbursement. 

There is error in the judgment complained of. 

In this opinion the other judges concurred; except 
Carpenter, J., who having tried the case in the court 
below did not sit. 


—__¢ 


PATENT RIGHT LIABLE FOR DEBTS 
OWNER. 


OF 


CALIFORNIA SUPREME COURT, APRIL 19, 1881. 


Paciric BANK v. Rosrnson. 


The interest which a judgment debtor has ina patent right 
may be reached by his creditor in proceedings supplement- 
ary to execution, in a State court, and such court may 
order the assignment and sale of such patent right for the 
benefit of the debtor's creditors. 


— from an order of the court below directing 
an assigument of a patent right. The opinion 
states the case. 


Wheaton & Scrivner, for appellant. 
Winans, Belknap & Godoy, for respondent. 


McKeg, J. Appeal from an order made after judg- 
ment upon proceedings supplementary to execution, 
requiring the defendants to transfer and assign, by a 
proper instrument in writing, as required by the laws 
of the United States, all their right, title and interest 
in a patent right for broom-sockets, which they hold 
under United States letters patent, dated October 27, 
1874, to a receiver appointed to sell the same, and ap- 
ply the proceeds in satisfaction of a judgment which 
the plaintiff had recovered against the defendant in 
July, 1879. 

It is objected that the order is erroneous, because 
United States letters patent issued to inventors and 
discoverers under the patent laws of the United States 
are not the subject of levy and sale, and cannot be 
applied to the satisfaction of a judgment. 

By the law of this State, all goods, chattels, money 
and other property, both real and personal, or any in- 
terest therein, of the judgment debtor are liable to 
execution. Section 688, C. C. P. And if there be 
property which cannot be reached by execution, and 
which the judgment debtor refuses to apply to the 
satisfaction of the judgment, he may be compelled, 
upon examination, in proceeding supplementary to 
execution, to deliver it in satisfaction of the judgment 
(sections 714 to 721, C. C. P.), or to a receiver appointed 
to dispose of it in aid of the execution. Section 564, 
id. The principle, as well as the policy of the law is, 
therefore, to subject every species of property of a 
judgment debtor to the payment of his debts. No 
species of property would seem to be exempt, except 
such as is especially exempted by law; and any proz- 
erty not directly liable to execution may be reached 
for the satisfaction of the judgments. This was ef- 
fected, under the old system of practice, by a proceed- 
ing in equity known as the Creditor’s Bill. Aftera 
judgment creditor had exhausted his remedy at law, 
by the issuance of a fi. fa., which was returned nulla 
bona, he had the right to invoke ‘the jurisdiction of a 
court of equity to aid him, upon the principle of com- 
pelling a discovery of assets, tangible or intangible, 
and applying them to satisfying his execution. Brin- 
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kerhoff v. Brown, 4 Johns. Ch. 671; MceDermutt v. 
Strong, id. 687; 20 Johns. 554. 

Proceedings under sections 714 to 721, and section 
574 of the Code of Civil Procedure, were intended as 
a substitute for the Creditor’s Bill as formerly used in 
Chancery. Adams v. Hacket, 7 Cal. 201; Lynch v. 
Johnson, 48 N. Y. 33. So that any property which 
was reachable by a creditor's bill may now be reached 
by the process of proceedings supplementary to exe- 
cution. 

As we have said, any tangible property is the subject 
of seizure and sale on execution. But a patent right 
is not tangible property. It is an incorporeal thing, 
subsisting in grant from the government of the United 
States, yet it is subjected to some of the legal inci- 
dents of ownership of tangible property, such as suc- 
cession and transfer; but as a creation of legislation it 
is transferable only according to the provisions of the 
statute which created it, and the only question is: has 
a court of equity power to compel its assigument and 
sale for the benefit of judgment creditors? 

In 1852 Mr. Justice Nelson, in Stephens v. Cody, 14 
How. (U.8.), held that a copyright to print and pub- 
lish maps of the State of New Hampshire could not be 
reached by a creditor’s bill, and applied to the payment 
of debts of the owner of the gopyright, under a decree 
compelling a transfer in conformity with the provis- 
ions of the act of Congress. That, however, was mere 
obiter, because the decision of the question was not 
necessarily involved in the case. And afterward, in 
1854, in the case of Stephens v. Gladding, which was a 
branch of the case of Stephens v. Cody, Mr. Justice 
Curtis declined to pass upon the question, because 
neither the copyright nor any interest in it had been 
attempted to be sold. 

But in 1875 the Supreme Court of New York, in the 
case of Barnes v. Morgan, 3 Hun, 703, took up the 
dictum of Mr. Justice Nelson, in Stephens v. Cody, and 
approved of it as a sustainable legal proposition. An 
order had been made at Special Term directing the de- 
fendant in the case to deliver to a receiver appointed 
under supplementary proceedings certain patents and 
models appertaining thereto. From the order defend- 
ant appealed to the Supreme Court. Assignability of 
the patents by the voluntary act of the owner under 
the act of Congress which created them was conceded ; 
and according to the authority of Hesse v. Stevenson, 
3B. & P. 577; Mass v. Adamson, 3 B. & A. 225, and 
Coles v. Barrow, 4 Taunt. 754, it had been established 
that patent rights of a bankrupt pass by act and opera- 
tion of law to his assignees in bankruptcy for the bene- 
fit of creditors. In Hesse v. Stevenson, Lord Alvanley, 
in delivering the opinion of the court, used this lan- 
guage: “Itis said that although by the assignment 
every right and interest, and every right of action, as 
well as right of possession and possibility of interest, 
is taken out of the bankrupt and vested in the as- 
signees, yet that the fruits of a man’s own invention 
do not pass. It is true that the schemes which a man 
may have in his own head before he obtains his certifi- 
cate, or the fruits which he may make of such schemes 
do not pass, nor could the assignees require him to 
assign them over, provided he does not carry his 
schemes into effect until after he has obtained his cer- 
tificate. But if he avail himself of his knowledge and 
skill, and thereby acquire a beneficial interest which 
may be the subject of assignment, I cannot’ frame to 
myself an argument why that interest should not pass 
in the same manner as any other property acquired by 
his personal industry.”’ Patent rights being therefore 
assignable by the voluntary act of the owner, and by 
act and operation of law, it followed that a court of 
equity could compel the defendant to assign them to a 
receiver, to be sold and applied to the satisfaction of 
judgments against him, and the Supreme Court af- 
firmed the order of the Special Term. ‘‘If,” said the 





court, ‘ the use of a moriopoly which such a grant con- 
fers is not sufficiently productive in the hands of the 
inventor to pay his debts, the privilege bestowed, being 
a right of property, as declared by Chief Justice Taney, 
should be transferred to the person designated by law, 
and sold for the benefit of the creditor. It would be 
marvelous, if not unjust, perpetuation of the ideal, if 
an inventor, having obtained a patent, thus divulging 
his secret and at the same time acquiring a property in 
it for practicable purposes, should be permitted to hold 
it unused against his creditors, until, either by com- 
promise or the lapse of time, his obligations should be 
discharged; and this too although it might be one 
which, by assignment, or upon manufacture of the 
thing invented, would readily yield enough to pay all 
existing liabilities.’’ 

The case of Campbell v. James, decided May 1, 1880, 
in the United States Circuit Court of New York, to 
which we referred in the argument, is not at all in 
conflict with the authority of Byrnes v. Morgan. This 
case arose out of a bill of equity in which the defend- 
ant was chargeable with the infringement of a patent 
claimed to be owned by the plaintiff as assignee; and 
the principal questions involved in the case were the 
validity of the assignment alleged to have been made 
by the owner, and the right of the plaintiff under it to 
recover as well for the infringement before the assign- 
ment to him as for that after. There is nothing in the 
case which involves the power of a State court in 
equity to compel the assignment of a patent according 
to the act of Congress for the benefit of judgment 
creditors of the owner. Of course the United States 
courts have jurisdiction of any questions which arise 
as to the title itself; but as the thing itself is not ex- 
empted from seizure and sale by the laws of the State, 
we think, upon principle and authority, that the order 
of the court below was correct. 

Order affirmed. 


——__—¢—______—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONSTITUTIONAL LAW—STATE LAW IMPAIRING CON- 
TRACT—ALTERATION OF MUNICIPAL CHARTER SO AS TO 
PREVENT TAXATION TO PAY CITY DEBT—MANDAMUS.— 
The city of New Orleans issued its bonds in aid of a 
railroad. These bonds not being paid, plaintiff, the 
holder for value, of some of them, obtained judgment 
for their amount against the city. At the time of the 
issue of the bonds and of the judgment, the city was 
by its charter invested with ‘all the powers, rights, 
privileges and immunities incident to a municipal cor- 
poration and necessary for the proper government of 
the same.’’ There was in the ordinance providing for 
the issue, no provision for the payment of the bonds 
by taxation, though there was such a provision for the 
payment of interest on them. In 1876 the Legislature 
of Louisiana enacted that only one and one-half per 
cent tax per annum should be levied upon the assessed 
value of the taxable property in the city, and provided 
for the exchange of the outstanding liabilities of the 
city for bonds which were to be paid in the future at 
uncertain times to be determined by the drawings of a 
lottery. Creditors who did not accept such bonds for 
their claims were cut off from payment. Held, that 
this statute was invalid as against plaintiff's judgment 
as impairing the obligation of a coutract, and that 
mandamus would issue from the Federal courts to 
compel the city authorities to levy a tax to pay such 
judgment. It is true that the power of taxation be- 
longs exclusively to the legislative department, and 
that the Legislature may at any time restrict or revoke. 
at its pleasure any of the powers of a municipal cor- 
poration, including, among others, that of taxation, 
subject, however, to this qualification, which attends 
all State legislation, that its action in that respect shall 
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not conflict with the prohibitions of the Constitution 
of the United States, and among other things, shall 
not operate directly upon contracts of the corporation, 
so as to impair their obligation by abrogating or lessen- 
ing the means of their enforcement. Legislation pro- 
ducing this latter result, not indirectly as a conse- 
quence of legitimate measures taken, as will sometimes 
happen, but directly by operating upon those means, 
is prohibited by the Constitution, and must be disre- 
garded —treated as if never enacted—by all courts 
recognizing the Constitution as the paramount law of 
the land. This doctrine has been repeatedly asserted 
by this court when attempts have been made to limit 
the power of taxation of a municipal body, upon the 
faith of which contracts have been made, and by 
means of which alone they could be performed. So 
long as the corporation continues in existence, the 
court has said that the control of the Legislature over 
the power of taxation delegated to it is restrained to 
cases where such control does not impair the obligation 
of contracts made upon a pledge, expressly or im- 
pliedly given, that the power should be exercised for 
their fulfillment. However great the control of the 
Legislature over the corporation while it is in exist- 
ence, it must be exercised in subordination to the prin- 
ciple which secures the inviolability of contracts. See 
Von Hoffman v. City of Quincy, 4 Wall. 554. This is 
not inconsistent with Meriwether v. Garrett, 102 U. 8S. 
99. Judgment of U.S. Cire. Ct., Louisiana, reversed. 
United States ex rel. Wolf v. Mayor and Administra- 
tors of City of New Orleans. Opinion by Field, J. 
[Decided Feb. 28, 1881.] 


New YORK CONSTITUTIONAL PROVISION OF 1875 
FORBIDDING TOWN AID TO CORPORATIONS, VALID AS 
TO SUBSCRIPTIONS AUTHORIZED PREVIOUSLY — MUNI- 
CIPAL CORPORATION — ACTS ULTRA VIRES. — By stat- 
utes in force in New York in 1872, upon the petition 
of tax-payers of atown the county judge could appoint 
commissioners to subscribe for the stock of companies 
building railroads, and to issue bonds of the town in 
exchange for such stock. The duties imposed upon 
these commissioners were limited and specific, and 
were to prepare and execute the proposed bonds in the 
name and under the seal of the town, and in its name 
to subscribe to the stock of the railroad company 
designated in the petition, and to pay for the same by 
exchanging the bonds therefor, or the proceeds thereof. 
They were also authorized, after subscribing the said 
stock, to represent the town as a stockholder at all 
meetings of the railroad company. The commissioners 
might agree with the railroad company as to the pro- 
portions and times when the bonds might be issued. 
The statute also provided that the petition might ‘* be 
absolute or conditional; and if the same be condi- 
tional the acceptance of a subscription founded on 
such petition shall bind the railroad company accepting 
the same to the observance of the condition or condi- 
tions specified in such petition.’’ In the present case 
the petition of the taxpayers of the town of Ellicott 
was dated March 25, 1872, and expressed their desire 
in the following terms, to wit: “Your petitioners 
desire that the said town of Ellicott shall create and 
issue its bonds to the amount of $200,000, and invest 
the same, or the proceeds thereof, in the stock of the 
Buffalo and Jamestown Railroad Company, upon the 
conditions that the line of the railroad of said company 
to be constructed from the city of Buffalo to the line 
of the State of Pennsylvania, in said county, shall be 
located and constructed through the village of James- 
town in said town of Ellicott, before said bonds shall 

. be delivered to said company or sold.’’ After the 
proper proceedings had, the county judge appointed 
commissioners to carry out the purposes of the peti- 
tion. On the 14th of June, 1872, the commission- 
ers entered into an agreement with the railroad 





company, by which they agreed that when the said 
company should have located and constructed through 
the village of Jamestown, in said town of Ellicott, 
their proposed railroad running from Buffalo to the 
State line of Pennsylvania, they, the said commission- 
ers or their successors in office, would immediately 
subscribe, in the name of the town, to the capital stock 
of the company to the amount of $200,000, and would 
pay for it by delivering to the company the bonds of 
the town, to be executed by the commissioners or 
their successors in office, and to bear date of the time 
of such subscription; and in consideration thereof the 
railroad company agreed that they would receive such 
subscription and payment, and issue proper certificates 
for the stock so to be subscribed. The agreement 
contained a reference to the petition and proceedings 
under which the commissioners were appointed, and a 
declaration on their part that they did not undertake 
or agree to perform the conditions of the contract 
except as empowered and authorized by said proceed- 
ings. On August 26, 1874, the commissioners prepared 
and executed bonds of the town named to the amount 
mentioned, which were made payable to the railroad 
company or bearer which they placed in the hands of 
athird person in trust to be delivered to the railroad 
company upon the completion of the railroad through 
Jamestown, and when the stock should be subscribed 
for. On the 1st of January, 1875, an amendment to 
the Constitution of New York went into effect pro- 
viding that “ No county, city, town or village shall 
hereafter give any money or property, or loan its 
money or credit to or inaid of any individual, associa- 
tion, or corporation, or become directly or indirectly 
the owner of stock in or bonds of any association or 
corporation, nor shall any such county, city, town or 
village be allowed to incur any indebtedness except 
for county, city, town or village purposes.’’ The rail- 
road was not constructed through Jamestown until 
the 20th of October, 1875. On the lst of January, 1875, 
when the amended Constitution went into effect, 
nothing had been done except to survey the route and 
filea map thereof. J/eld, that the agreement made by 
the commissioners with the railroad company was 
ultra vires. They could only subscribe for the stock 
and issue the bonds therefor when the railroad was 
completed through Jamestown, and before this was 
done the Constitutional provision intervened and took 
away their power to do that. Such constitutional 
provision was not inoperative as against the issue of 
the bonds, as there was at the time of its going into 
effect no valid contract with the railroad company on 
the part of the town for theirissue. Moultrie County 
v. Rockingham Savings Bk., 92 U. 8. 631, distinguished. 
Judgment of New York Supreme Court (affirmed by 
New York Court of Appeals) affirmed. Buffalo & 
Jamestown Railroad Co. vy. Falconer. Opinion by 
Bradley, J. 

[Decided March 30, 1881.] 


PRACTICE -— OMISSION IN DECLARATION NOT GROUND 
OF ERROR AFTER VERDICT. — The declaration in this 
case stated that the defendant, the township of Lin- 
coln, acting under and in accordance with the au- 
thority conferred by a statute, made a certain donation 
to a railroad company, and for that purpose did make 
and execute its bonds; that the bonds were afterward 
duly delivered to the company as provided in the stat- 
ute; and that the plaintiff before maturity became the 
owner thereof for value. The defendant denied all 
this, and also set up special defenses, that the transfer 
was fraudulent, that the road was never built as re- 
quired before the delivery of the bonds, etc. Held, 
that an omission in the declaration to state the holding 
of an election and the occurrence of other preliminary 
facts which the law required to precede the issuing of 
bouds even if required to render the declaration suffi- 
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cient could not after verdict be regarded aserror. It 
isarule of the common law that where there is any 
defect or omission in a pleading, whether in substance 
or form, which would have been fatal on demurrer, 
yet if the issue joined be such as necessarily required 
on the trial proof of the facts so defectively stated or 
omitted, and without which it is not to be presumed 
that the judge would have directed the jury to give 
the verdict, such defect or omission iscured. 1 Wm. 
Saund. 228. Or as it has been tersely put, a verdict 
cures a defective statement of a title or cause of action, 
put not the statement of a defective title or cause of 
action. 1 Wm. Saund., 228¢, note. Judgment of U. 
S. Cire. Ct., W. D. Michigan, affirmed. Township of 
Lincoln v. Cambria Iron Co. Opinion by Bradley, J. 
(Decided April 18, 1881.] 


a 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

APPURTENANCES — WATER RIGHT IN GROSS NOT 
APPURTENANT TO LAND — WHEN IT PASSES WITH 
LAND. — A water right, granted in gross, does not be- 
come technically appurtenant to land and a mill upon 
and for which it is subsequently used by the grantee 
thereof; but where such water-power is taken and 
applied to run a mill belonging to the owner of the 
power, and afterward, while the water-power is so be- 
ing used, the owner conveys the premises by metes and 
pounds without mentioning the water right, the right 
may pass therewith, as parcel thereof, if such appears 
to have been the intention of the parties. In 1864 a 
water right was granted by the owner of the basin at 
Oregon City, in gross; and in 1866 the same was taken 
and applied to the use of a paper mill and machine 
shop on block 2, in said town; and in 1867, the same 
being the property of the owners of the water-power, 
they converted it into a flour mill and applied such 
water-power to the use thereof, continuously and ex- 
clusively, until 1878, when the owner of the mill and 
power conveyed the mill, describing the property by 
metes and bounds only, and without any express men- 
tion of said water right, to securea loan of $20,000, 
payable in two years, with interest at the rate of one 
per cent per month; the said property, including said 
water right being then worth not to exceed $25,000, of 
which sum the water right was worth one-third, Held, 
that upon the facts and circumstances of the case, it 
satisfactorily appeared that it was the intention of the 
parties that the water right should pass with the land 
and mill, and being then used in connection there- 
with, it did so pass as parcel thereof. Hart v. Curtis, 
7 Mete. 94; Linthicum v. Ray, 9 Wall. 242; Ackroyd v. 
Smith, 16 C. B. 184; Dewitt v. Harvey, 4 Gray, 487; 
Garrison v. Rudd, 19 Ill. 558; Goodrich v. Burbank, 12 
Allen, 459; Nicholas v. Chamberlain, 3 Cro. 121; Whit- 
ney v. Oiney, 3 Mas. 280; United States v. Appleton, 
1 Sum. 500; Thayerv. Payne, 2 Cush. 327; Strickler v. 
Todd, 1S. & R. 63: 13 Am. Dec. 649; Coolidge v. Ha- 
ger, 43 Vt. 9; 5 Am. Rep. 256; Sheets v. Selden, 2 
Wall. 186. U.S. Cire. Ct., Oregon, April 6, 1881. Bank 
of British North America v. Miller. Opinion by 
Deady, J. 


CARRIER — STATUTORY CONSTRUCTION — BAGGAGE 
NOT MERCHANDISE. — The baggage of passengers is not 
“merchandise’’ within the meaning of U. S. R.S., 
§ 4282, exempting the owners of vessels from liability 
for the loss of merchandise in case of fire occurring 
without their design or neglect. U.S. Dist. Ct., E. 
D. Michigan, April 4, 1881. The Marine City. Opinion 
by Brown, D. J 

CONTRACT — BY RATLROAD COMPANY TO FURNISH 
UNNECESSARY ACCOMMODATIONS TO ONE EXPRESS 
COMPANY INVALID.— A contract to furnish daily such 


* Appearing in © Federal Reporter. 








an excessive and unnecessary amount of space, in the 
ears of a railroad company, for the transportation of 
the express matter of any one person or corporation, 
as will disable such railroad from serving others equally 
entitled to be served in the same manner, is illegal and 
void. Such a contract must be so framed as to adjust 
the rate of compensation to the number of persons 
and quantity (and perhaps quality) of matter trans- 
ported, and to the length of the haul, and so as not to 
discriminate in favorof one or more companies or 
persons doing an express business, against another or 
others engaged in a similar business. U.S. Cire. Ct., 
N. D. Texas, March 22, 1881. Texas Express Co. v. 
Texas & Pacific Railway Co. Opinion by McCormick, 
D. J. 

JURISDICTION — COEXISTING SUITS INVOLVING SAME 
MATTER IN STATE AND FEDERAL CouRTS. — Where 
two suits, involving toa great extent the same sub- 
ject-matter, are brought respectively in a State and 
Federal court, that court whose process is first served 
obtains jurisdiction of all questions which legitimately 
flow out of the subject-matter of thecase. U.S. Cire. 
Ct., N. D. Illinois, March 23, 1881. Union Mutual 
Life Ins. Co. v. University of Chicago. Opinion by 
Drummond, J. 

MARITIME LAW — GENERAL AVERAGE — DECK LOAD 
ENTITLED TO CONTRIBUTION. —If a deck load is jet- 
tisoned for the common benefit, the owners are enti- 
tled to a general average contribution for the loss 
sustained, although the shipper and master both agreed 
that the cargo should be carried on deck. Gould v. 
Oliver, 4 Bing. N. C. 140; Milward vy. Hibberts, 3 Ad. 
& El. 121; The Delaware, 14 Wall. 602; Johnson vy. 
Chapman, 19 C. B. (N. 8.) 563; The Watchful, 1 Br. 
Ad. 469. U.S. Dist. Ct., New Jersey, April 8, 1881. 
The Schooner Mary & Eva. Opinion by Nixon, D. J. 

—— SALVAGE — ONE TAKING VESSEL LEFT ALONE 
BUT NOT ABANDONED, NOT ENTITLED TO. —If a vessel 
be found, though with no one on board, under such 
circumstances that the persons assuming to be salvors 
knew, or ought to have known, that their services 
were not desired, and they take possession with intent 
to supplant the master and owners in giving her relief, 
they have no claim for compensation. Unless a vessel 
has been utterly abandoned, and is in contemplation 
of law a derelict, even bona fide salvors have no right to 
the exclusive possession, and are bound to give up 
charge to the master on his appearing and claiming 
charge. In this case a stranded vessel, laden with a 
valuable cargo, was left but not abandoned by the 
master, having been placed in charge of an agent until 
he could return in another vessel to recover both the 
cargo and wreck. Held, that such vessel and cargo 
could not be taken possession of by a stranger who was 
fully advised of these facts and knew that the master 
was then on his way in another vessel to take posses- 
sion. Held, further, that the mere fact of placinga 
man on board with the object of anticipating and sup- 
planting the master, would not entitle such stranger 
to a share of the property which was subsequently 
recovered by the unaided efforts of the master. Tyson 
v. Prior, 1 Gal. 135; The Aquila, 1 C. Rob. 37-41; The 
Bee, 1 Ware, 336; The Cosmopolitan, 6 Not. Cas. Suppl. 
17; The Barefoot, i Eng. L. & Eq. 661; The India, } 
Wm. Rob. 409; The Lovett Peacock, 1 Lowell, 143; 
Clarke v. Brig Healey, 4 Wash. 656; The Upnor, 2 Ilagg. 
3; The Island City, 1 Black. 126; The Champion, Br. & 
Lush. 69. U. 35. Dist. Ct., California, March, 10, 1881. 
The Bark Cleone. Opinion by Hoffman, D. J. 
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CONSIDERATION — HOLDER FOR VALUE — EXTENSION 
OF TIME OF PAST DUE DEBT — NOTICE — MISDESCRIP- 
TION OF LANDS MORTGAGED.— Y. made a mortgage 
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tu a bank upon lands described to be in range 42, 
whereas they should have been described to be in 
range 43. He afterward mortgaged the lands by a 
correct description to P. to secure a note payable one 
day after the date thereof, given for an antecedent 
debt that was due. Held, that P. was a holder for 
value, so as to render his mortgage paramount to the 
right of the bank to have its mortgage reformed so as 
to apply to the land intended. An extension of one 
day might, under some circumstances, be of great ad- 
vantage to the debtor or of great disadvantage to the 
creditor. It was held in Harlan v. Harlan, 20 Penn. 
St. 303, that a very slight advantage to one party, or a 
trifling inconvenience to the other, isa sufficient con- 
sideration to support a contract. In Sykes v. Lafferty, 
27 Ark. 407, it was held that the waiver ofa legal right 
is a sufficient consideration to support a contract. In 
1 Jones on Mort., § 457, itis said: ** The giving of fur- 
ther time for the payment of an existing debt by a 
valid agreement for any period, however short, is a 
valuable consideration, and is sufficient to support a 
mortgage as a purchase for a valuable consideration.” 
The same doctrine was enunciated in Cary v. White, 52 
N. Y. 138, the court saying: “If there was an exten- 
sion of time fora single day by a valid agreement, as 
a consideration of the mortgage, there was a valuable 
consideration within the rule.’’ See, also, Drury v. 
Fay, 14 Pick. 326; Boyd v. Frieze, 5 Gray, 553; Wormer 
v. Waterloo Agric. Works, 50 Iowa, 262. Sullivan 
Savings Institution v. Young. Opinion by Adams, 
C.J. 

[Decided Dec. 11, 1880.] 


DEFINITION — “‘ GOODS, WARES AND MERCHANDISE” 
— WHEN DOES NOT INCLUDE HORSES, HARNESS AND 
WAGON — LIEN IN LEASE. — A lease of retail grocery 
store covenanted that the rents reserved “shall be a 
perpetual lien on any and all goods, wares, merchan- 
dise, now in, or hereafter to be put in, on, or about 
said building, whether the same be exempt from exe- 
cution or not.”” Held, not to include horses, wagons 
and harness used in connection with the business, but 
kept at a stable several blocks from the store, and upon 
separate property, though frequently standing in front 
of the store. It is said in Burrell’s Law Dictionary 
that the word “ goods”’ strictly seems to be applicable 
only to inanimate movables, being in this respect less 
comprehensive than chattels, which include animals. 
It is further said that the term ‘“‘merchandise” is 
usually if not universally limited to things that are 
ordinarily bought and sold — the subjects of commerce 
and traffic. The fact that athing is sometimes bought 
and sold is no proof that it is merchandise. The con- 
struction of these terms depends largely upon the con- 
nection in which they are employed. In the statute 
of frauds it is said they comprehend all corporeal mova- 
ble property, but not notes, bills, etc. Benjamin on 
Sales, §111; Vawter v. Griffin, 40 Ind. 598; Whitmore 
v. Gibbs, 4 Foster (N. H.), 488. Under the importa- 
tion laws it has been held that when horses are brought 
into this country for use or sale they would be included 
in the term “ merchandise,” as used in the act; but if 
they are mere instruments of prosecuting a journey 
they would not be so included. United States v. One 
Sorrel Horse, 22 Vt. 655. In the case of Curtis v. Phil- 
lips, 5 Mich. 112, the following provision was contained 
in a chattel mortgage: “All the goods of different 
varieties and kinds in the store of said first party at,” 
etc. An iron safe was kept in the store for use in the 
business, but not for sale. The question was whether 
the safe was included in the mortgage. The court 
says: *‘The term ‘goods,’ when used in contradistine- 
tion to real estate, would doubtless include all kinds 
of movable personal property, and even bills, notes, 
certificates of stock, etc. But it cannot be supposed 
to have that extent of meaning in the case of this 


chattel mortgage. 





The question here is of intent, and 
we think it quite clear that when a merchant speaks of 
the goods in his store he must generally be understood 
to have reference only to the merchandise and com- 
modities kept on hand for the purpose of sale, unless 
there be some particular reason, which does not appear 
in this case, to give the term a broader signification, 
This certainly is the popular sense of the term in this 
country when we speak of a merchant’s goods in his 
store. The case concedes that the safe was not kept 
for sale in the store, but for his own private use, and 
we are therefore of opinion that it was not the inten- 
tion of the mortgagor to include the safe in the mort- 
gage asapart of the goods, and that the mortgage, 
when taken in connection with the facts found, can- 
not be so construed as to include it.’’ This reasoning 
is directly applicable to the case at bar. Van Patten 
v. Leonard. Opinion by Day, J. 

(Decided March 24, 1881.] 


MoRTGAGE— FOR PURCHASE-MONEY ADVANCED BY 
THIRD PERSON PRIOR TO PREVIOUSLY RECORDED 
MORTGAGE BY PURCHASER ON SAME PROPERTY. — A, 
mortgaged his lands to B. The land was sold for non- 
payment of taxes to C., who took title through a tax 
deed. Thereafter A. purchased the lands from C., who 
conveyed the same to A., D. advancing the purchase- 
money. To secure this purchase-money A. executed a 
mortgage to D. Held, that the mortgage to D. was 
prior to that to B. The law is well settled that a mort- 
gage for purchase-money, made at the time of the con- 
veyance of the property, is entitled to preference over 
previous judgments against the purchaser, and the 
same equitable considerations which demand that a 
purchase-money mortgage shall be entitled to priority 
over other liens, prior in point of time, require that if 
a third person advances the purchase-money and takes 
a mortgage from the purchaser he should be protected 
the same as though the mortgage were executed to the 
vendor; and such seems to be the rule of the authori- 
ties. In Clark v. Munroe, 14 Mass. 351, where a hus- 
band received a conveyance of land in fee, and at the 
same time mortgaged it to a third person, who fur- 
nished the consideration for the deed, it was held that 
the widow of the grantee in the deed had no right to 
dower as agrinst the mortgage. See, also, Kittle v. 
Van Dyck, 1 Sandf. (N. Y.) 76; Adams v. Hill, 9 Foster 
(N. H.), 202; 4 Kent’s Com. 39. In Jackson v. Antrim, 
15 Johns. 477,and in Haywood v. Nooney, 3 Barb. 645, 
it was held that where a purchaser of land at the same 
time he receives a conveyance executes a mortgage to 
a third person, who advances the purchase-money for 
him, such mortgage is entitled to the same preference 
over a prior judgment as it would have had if it had 
been executed to the vendor himself. In Haywood v. 
Nooney it is said: “In its legal effect it is the same as 
though the purchaser had executed his mortgage to 
the vendor for the purchase-money and he had assigned 
it to the party advancing the money. In Curtis v. 
Root, 20 Ill. 53, where it was held that a mortgage for 
the purchase-money of land, executed simultaneously 
with the deed, took precedence of a judgment against 
the mortgagor, whether the mortgage was to the 
vendor or to another who actually advanced the means 
to pay the purchase-money, it is said: ‘*In point of 
right and principle it can make no difference whether 
the mortgage is given to the vendor for the purchase- 
money, or to another who actually advances the means 
to pay the purchase-money to the vendor.’”’ These 
authorities seem to us to enunciate an eminently just 
rule, and the facts of this case bring it within the same 
principle and reason. There can be no difference in 
principle between the lien of a prior mortgage, which 
lien was lost by an overriding tax title, or the lien of a 
mortgage upon land which the mortgagor dves not 
own, but afterward acquires, and the lien of a prior 
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judgment. Kaiser v. Lembeck. Opinion by Roth- 
rock, J. 
(Decided Dec. 14, 1880.] 


_—_——_-——_—_——— 


MISSOURI SUPREME COURT ABSTRACT.* 


CoRPORATION — ONE HOLDING STOCK IN PLEDGE 
LIABLE AS STOCKHOLDER IF ACTING AS SUCH.— One 
may render himself liable as stockholder in a cor- 
poration as well by his conduct in respect to the stock 
ofthe corporation as by formal subscription and ac- 
ceptance of stock. Accordingly, where defendants 
advanced money to a corporation, and to secure the 
advances received from the corporation a certificate 
for a majority of its capital stock, which was absolute 
and unconditional on its face, but was to be held by 
them ‘tin trust’’ as declared by a resolution of the 
board of directors, or ‘‘in escrow,”’ as it was expressed 
inan entry on the stock book of the corporation; and 
while so holding the stock defendants voted it at two 
elections, and thus elected the directors and other 
officers, and thereby obtained complete control of the 
corporation. Held, that they were estopped to deny 
that they were stockholders, and were liable as such, 
both to the corporation and its creditors; and this, so 
far as the creditors were concerned, whether they be- 
came such before defendants had so treated the stock 
or not. Griswold y. Seligman. Opinion by Sherwood, 
C. J. 


DOMICILE OF ORPHAN INFANT UNDER GUARDIAN- 
SHIP — APPOINTMENT OF GUARDIAN.— The domicile 
of an orphan infant under fourteen years of age is 
not changed by the act of his guardian in removing 
him from the county where his parents lived and died 
tothe home of the guardian in another county, and 
his residence there. Upon the death of such a guar- 
dian, while the child is still under fourteen, his suc- 
cessor should be appointed by the probate court of the 
former and not of the latter county. Ex parte Bartlett, 
4 Bradf. 224; Schouler, Dom. Rel. 452; Lacy v. Wil- 
liams, 27 Mo. 280; Anderson vy. Anderson, 42 Vt. 350. 
Marheineke v. Grothaus. Opinion by Napton, J. 

EVIDENCE — EXEMPLIFIED COPY OF PATENT. — An 
exemplification of the record of a patent from the 
United States showing that the patent was signed by 
the President, by his initials, and countersigned by 
the commissioner of the general land office, by his 
initials, is admissible in evidence as a copy of the pa- 
tent. McGarrahan v. Mining Co., 96 U. 8. 316. Briggs 
v. Helmstrong. Opinion by Napton, J. 


Girt — CAUSA MORTIS— OF PRICE OF ARTICLE 
soLp.—One C., in anticipation of his own death, sold a 
carriage, agreeing with the purchaser that the price 
was to be paid in farm produce to his (C.’s) wife. ©. 
having died, held, that his widow, and not his execu- 
tor, was evtitled,to the benefit of the sale. See 1 Bish. 
Mar. Wom., §$ 231, 714; Clark v. McGuire, 16 Mo. 302: 
Rogers v. Gosnel, 51 id. 467. Scruggs v. Alexander. 
Opinion by Norton, J. 


NoricE— KNOWLEDGE OF ATTORNEY AS AFFECTING 
CLIENT. — Knowledge acquired by an attorney while 
acting for one client will not affect another client for 
whom he is acting at the same time, ina different 
case. Ford v. French. Opinion by Norton, J. 


NUISANCE — USE OF PREMISES FOR BROTHEL — DAM- 
AGES. — Where the owner knowingly permits a brothel 
to be established and maintained in his house, which 
adjoins a tenement of another, by reason of which the 
latter’s tenants leave, and his property is depreciated 
in value, the former is liable to the latter for the 
special damage thereby caused him, over and above 
the wrong and injury done to the general public. In 





* To appear in 72 Missouri Reports, 





such a case the measure of damages is the difference in 
the selling value of the property and the loss of rent 
occasioned by such nuisance. See Givens v. Van 
Studdiford, 4 Mo. App. 498. Givens v. Van Studdi- 
ford. Opinion by Hough, J. 
—__~>___—_—— 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY 1881. 


EQUITABLE ACTION —TO CANCEL PROMISSORY 
NOTE ON GROUND AVAILABLE AS DEFENSE AT LAW, 
WILL NOT, IN ABSENCE OF FRAUD, ETC., LIE AFTER 
SUIT AT LAW COMMENCED — EVIDENCE.— In an action 
in equity the bill set forth that plaintiff gave defendant 
his promissory note without consideration, and asked 
that defendant be restrained from prosecuting a suit 
at law commenced for the collection of the note, and 
that the same be surrendered to plaintiff, etc. There 
was no allegation of fraud, accident or mistake. Held, 
That the action was not sustainable. So far as the bill 
sets up a want of consideration, it states a defense 
which can be availed of as effectually in the pending 
suit at lawas in this suit in equity. Slade v. Hood, 
13 Gray, 99; Corliss v. Howe, 11 id. 125. See, also, 
Hodgkins v. Moulton, 100 Mass. 309. It is well settled 
that the rule which excludes parol evidence when 
offered to change an unconditional written promise 
into a conditional or qualified undertaking, is applied 
with the same force and effect both in law and equity. 
There isaground of equity jurisdiction which sup- 
ports a bill brought for the purpose of protecting a 
plaintiff against an invalid contract in the possession 
of a defendant, when the invalidity is not apparent on 
the face of the instrument, and when there is danger 
that the evidence to support a defense to it in a court 
of law may be lost by delay of the other party to prose- 
cute hisclaim. See Hamilton v. Cummings, 1 Johns. 
Ch. 517. Whatever may be the precise limits of this 
jurisdiction, however, it is plain that the present case 
is not brought by proper allegations within it. A 
charge that the defendant is now proceeding to enforce 
his note in a suit at law, is entirely inconsistent with 
the charge that by his unreasonable delay there is 
danger to the plaintiff of the loss of evidence necessary 
toa legal defense. Fuller v. Percival, 126 Mass. 381. 
When this element does not exist, and the defense is 
one which may be made equally effectual in a suit at 
law, it cannot be said that the plaintiff is without a 
plain, adequate and complete remedy. Anthony v. 
Valentine. Opinion by Colt, J. 


MORTGAGE — HOLDER OF PRIOR YIELDING PRIORITY 
WHEN NOT ENTITLED TO HAVE PRIORITY RESTORED 
— EQUITABLE ACTION. —L. made a mortgage on his 
estate to C. in 1875, and the same was recorded that 
year. This mortgage was erroneously dated 1870. In 
1876 L. made a mortgage on the estate to S., which was 
recorded that year. In 1877, in pursuance of an agree- 
ment between L. and C. for the purpose of correcting 
the erroneous date, L. made to C. a mortgage on the 
estate of the date of 1877, which was at once recorded, 
and C. discharged the mortgage of 1875. The first 
mortgage to C. and the second one to S. were given for 
value. C. had no actual knowledge of the mortgage 
toS. atthe time he discharged his prior one. There 
was no fraud or misrepresentation. After C. had no- 
tice of the mortgage to S. he entered under his subse- 
quent one for condition broken and sold the estate, 
which did not bring enough to satisfy the debt, where- 
upon he obtained a judgment against L. for the defi- 
ciency, and issued an execution thereunder, which 
was returned unsatisfied, L. having no property. He 
thereafter brought action, asking the court to restrain 
the enforcement of the mortgage to S., to vacate the 
discharge of his own first mortgage upon his relinquish- 





38 


THE ALBANY LAW JOURNAL. 




















ing his rights under the subsequent one, and that he 
might foreclose the first mortgage. Held, that the 
action was not maintainable. C., when he discovered 
that there was a mortgage held by S., had two courses 
open to him, first, to apply to have the record vacated 
and his first mortgage restored; second, to rely upon 
the second mortgage he had received from L. He 
chose the latter course, and did it knowing all the 
facts. He sold under his second mortgage, took the 
title to himself, assuming it was a valid sale, brought 
his action and recovered the balance due on the note, 
deducting the sum for which he bought the premises. 
Finding that S. proposed to rely on her legal rights, he 
seeks the relief of a court of equity on the ground that 
he has made amistake. The position he finds himself 
in is one of his own choosing and taken with full 
knowledge of all the facts; and he is not entitled to 
the relief he seeks. Shotwell v. Murray, 1 Johns. Ch. 
512; Storrs v. Barker, 6 id. 166; Thomas v. Bartow, 48 
N. Y. 193; Banto v. Garmo, 1 Sand. Ch. 383; 1 Story 
Eq., § 138. See, also, Bruce v. Bonney, 12 Gray, 507; 
Hutchinson v. Swartsweller, 31 N. J. Eq. 205. Childs 
v. Stoddard. Opinion by Endicott, J. 


————— 


INSURANCE LAW. 


FIRE POLICY —ON VESSEL DOES NOT COVER LIA- 
BILITY FOR GENERAL AVERAGE. — The appellee insur- 
ance company issued its policy of insurance to the 
appellant to indemnify it for loss by fire on its steamer 
George Appold. On the 20th October, 1877, while the 
steamer was loading at the port of Savannah, a fire was 
discovered in a cargo of cotton stored in its forehold, 
and to save the steamer and cargo from destruction 
the vessel was submerged. The damages to the vessel 
were estimated at $2,500,and to the cargo at 310,500. 
The steamer was insured by other fire insurance com- 
panies besides the appellee. The cargo was insured 
under marine policies. The damage to the cargo was 
adjusted by general average at the port of Baltimore, 
and a proportion of this loss was assessed upon the 
steamer. The appellant sued the appellee to recover 
not only the sum found to be the actual loss inflicted 
on the steamer by the fire, but also the general average 
assessment upon the vessel, as an immediate conse- 
quence of the fire. The appellee and the other fire 
insurance companies tendered themselves ready to pay 
the amount of the actual damage to the steamer but 
denied the appellant’s right to recover for the general 
average loss upon the cargo, asarisk not within the 
terms of the policy. Held, that the appellant was not 
entitled to recover the general average assessment upon 
the steamer for loss upon the cargo. The insurer of a 
stock of goods may be liable for damages caused by 
water, although the water was used to extinguish a fire 
upon the house in which such goods are stored. And 
upon the same principle it has been held that the in- 
surer of a house is liable for its destruction, when such 
destruction was absolutely necessary to arrest the pro- 
gress of afire in acity. City Fire Ins. Co. v. Corlies, 
21 Wend. 367; Wetherall v. Marine Ins. Co., 49 Me. 
200; Geisek v. Crescent Mutual Ins. Co., 19 La. Ann. 
297; Hillier v. Allegheny Co. Mut. Ins. Co., 3 Penn. 
470; Thompson v. Montreal ins. Co., 6 U. C., Q. B. 319. 
In these and other like cases, the law presumes that 
the parties, from the very nature of things, must have 
contemplated the natural and physical consequences 
resulting from the peril insured against. So in this 
case, the appellee is not only liable for the damages to 
the ship from actual combustion, but also for damages 
to the vessel resulting directly from the means used to 
extinguish the fire. But the liability of the insurer 
arising in cases where the peril insured against has 
been the proximate cause of the loss has never been 
held to cover damages to other property not insured 





by the policy. General average is a contribution by 
all the parties in a sea adventure, to a loss suffered for 
the common benefit of all. In such cases, where any 
sacrifice is deliberately and voluntarily made, or any 
expense is fairly and bona fide incurred, to prevent 
total loss, or some greater disaster, it is but just and 
right that the sacrifice or expense should be borne rela- 
tively by the owner of the ship, freight and cargo, to 
the end that the loss may fall equally upon all the par- 
ties in interest. Birkley v. Presgrave, 1 East, 228; 
Hallett v. Wigram, 9 C. B. 580; Fletcher v. Alexander. 
37 L. J. (C. P.) 196; L. R., 3 C. P. 380. For risks thus 
assumed, and which may be said to be coextensive with 
the perils of the sea—embracing general average, 
salvage, and abandonment, the insured pays a pre- 
mium more than five times greater than the premium 
against loss by fire alone. The policy sued on in this 
case limits the liability of the appellee to losses to the 
steamer itself by fire, and upon such a policy the appel- 
lant is not entitled, either upon principle or upon au- 
thority, to recover the amount which under the law of 
general average he was obliged, as owner of the vessel, 
to contribute to the cargo, even though the damages 
to the cargo were occasioned by the means used to ex- 
tinguish the fire in the vessel. Maryland Court of Ap- 
peals, March 30, 1880. Merchants and Miners’ Trans- 
portation Co. v. Associated Fireman's Insurance Co. 
Opinion by Robinson, J. (53 Md. 448.) 


—— WARRANTY—AGREEMENT TO USE SPECIFIC OILS 
NOT BROKEN BY TRIFLING VARIATION. — It was stated 
upon the form of application for insurance, and pro- 
vided in the policy, that such application was a part of 
the contract, and a warranty on the part of the insured; 
and by such application he agreed to use only lard and 
sperm oil for lubricating in the mill insured, and also 
stated that there was a forcing ‘pump on the premises, 
designed expressly for extinguishing fires, and agreed 
to have it at all times in condition for use, witha 
proper supply of good hose on hand. Held, that these 
were promissory warranties, in the nature of condi- 
tions subsequent. While a trifling departure from the 
letter of such a condition, a merely technical breach, 
or (probably) an accidental or involuntary failure to 
perform the condition, not sanctioned by or known to 
the insured, and which did not increase the risk, would 
not be held to defeat the policy, yet any substantial 
breach would defeat it. If the insured in this case, in 
the usual course of business, ordered lard and sperm 
oil for lubricating purposes, and believed that they 
obtained and were using such oil, and if the oil used 
contained lard and sperm oil, and though compounded 
with a product of petroleum, was as good and safe as 
lard and sperm oil, there was no substantial breach of 
the condition concerning lubricators. Wisconsin Su- 
preme Court, Feb. 8, 1881. Copp v. German-American 
Insurance Co. Opinion by Lyon, J. 


MARINE POLICY — PAROL EVIDENCE ADMISSIBLE TO 
EXPLAIN — INSURANCE PROCURED BY AGENT OF UN- 
DISCLOSED PRINCIPAL. —(1) Parol evidence is admis- 
sible to ascertain the parties intended to be insured by 
a written insurance contract, although on the face of 
the contract there is no ambiguity concerning the 
same. (2) The Citizens’ Insurance Company, a corpo- 
ration of Indiana, doing an insurance business at 
Evansville, in that State, issued an open policy, No. 38, 
to its own agents, Drew & Bennett, at Evansville, to 
cover all risks indorsed thereon, or certified in insur- 
ance slips to be covered thereby. It appointed Hudson 
& Bro., of Ohio, to solicit and obtain risks for it in the 
latter State, and to avoid the laws of that State in re- 
lation to foreign insurance companies doing business 
in the State, issued slips to Hudson & Bro. covering 
such property, under the policy No. 38, issued to its 
agents at Evansville, as Hudson & Bro. might agree to 
insure. Hudson & Bro. obtained a risk from the 
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plaintiff, Daniels, of $2,500 upon 2,500 bushels of salt, 
then ina barge towed by the steamer Robin, and re- 
ceived the premium, $45, from Daniels therefor. The 
insurance company, through its agents, Hudson & Bro., 
issued an insurance slip certifying that Hudson.& 
Bro. were insured in the property therein described 
under policy No. 38 previously issued to Drew & Ben- 
nett. Hudson & Bro. had no interest in the salt. 
Held, that Daniels could sue the insurance company 
in his own name upon the insurance contract, and 
prove by parol that the insurance was taken out for 
his benefit; that the insurance company was bound to 
know what its agents, Hudson & Bro., knew, and could 
not set up their want of interest in the property, or 
that the contract, as shown by the policy No. 38 and 
the insurance slip, was not legal and binding upon 
them. And held, further, that even if the contract, as 
shown by the writings, was void for the reason that 
Hudson & Bro., while acting for the insurance com- 
pany, could not insure themselves, yet that Daniels 
could recover, as the writings and the parol proof 
showed an agreement to insure Daniels, which was 
valid as a parol contract of insurance. Huntington v. 
Knox, 7 Cush. 371; Insurance Co. v. Chase, 5 Wall. 509; 
Shawmut Sugar Refining Co. v. Hampden Ins. Co., 12 
Gray, 540; Rider v. Ocean Ins. Co., 20 Pick. 259; Arch- 
angel v. Thompson, 2 Camp. 620; Thompson vy. Rail- 
road Co., 6 Wall. 137; Insurance Co. v. Wilson, 6 Ohio 
St. 561; Anson v. Winneshiek Ins. Co., 23 Iowa, 85; 
Relief Ins. Co. v. Eggleston, 96 U. S. 574; Sanborn v. 
Fireman’s Ins. Co. 16 Gray, 448. United States Circ. 
Ct., Indiana, Jan., 1881. Daniels vy. Citizens’ Insurance 
Co. Opinion by Gresham, D. J. (5 Fed. Rep. 425.) 


——_——_q_—_____— 


RECENT ENGLISH DECISIONS. 

CRIMINAL LAW — TRIAL — CUMULATIVE SENTENCE 
VALID. — The appellant was indicted for perjury; the 
indictment contained two counts, the first alleging 
perjury committed on the trial of an action of eject- 
ment in 1871, the second alleging perjury committed 
insome proceedings in chancery in 1868. The assign- 
ments of perjury in the two counts were not identical, 
but the object of the proceedings in 1868 and in 1871 
was the same, namely, to establish the appellant’s right 
to certain landed estates. The jury found a general 
verdict of guilty upon both counts of the indictment, 
and the appellant was thereupon ‘sentenced to seven 
years’ penal servitude upon each count, the second 
term to commence upon the expiration of the first term. 
Held (affirming the judgment of the court below), that 
such a sentence might be lawfully passed, although the 
statute (2 Geo. 2, chap. 25, § 2, as amended by the sub- 
sequent acts), makes seven years’ penal servitude the 
maximum punishment for asingle perjury. Held, fur- 
ther, that the statute of George 2 does not require the 
infliction of acommon-law punishment in addition to 
that prescribed by the statute. Cases referred to: 
Regina v. Wi'kes,4 Burr. 2527; Rex v. Robinson, 1 
Mood. C. C. 413; Tweed vy. Lipscombe, 60 N. Y. 559; 
Young v. The King, 3 T. Rep. 98; Rex v. Jones, 2 
Campb. 131; Rex v. Kingston, 5 East,41. House of 
Lords, March 11,1881. Castro v. The Queen. Opinion 
by Lord Chan. Selborne, Lord Blackburn and Lord 
Watson, 44 T. Rep. (N. 8S.) 350. 


GIFT — WORDS IMPORTING INTENTION TO MAKE, DO 
NOT RAISE A TRUST. — Words importing a,present in- 
tention on the part of ja husband to make a gift to his 
wife cannot be held to operate asa declaration{of trust. 
There is no difference in this respect between an in- 
tended gift toa wife and an intended gift to astran- 
ger. Richards v. Delbridge, L. Rep. 18 Eq. 11, fol- 
lowed; Baddeley v. Baddeley, 38 L. T. Rep. (N. 8S.) 906; 
L. Rep., 9 Ch. Div. 113, {not followed. Other cases 





referred to: Fox v. Hawkes 42 L. T. Rep. (N. 8S.) 622; 
Grant v. Grant, 3 Beav. 623; Richardson v. Richard- 
son, L. R., 8 Eq. 686; Morgan vy. Mallison, 23 L. T. 
Rep. (N. S.) 336. Ch. Div., April 2,1881. Re Bre- 
ton. Breton v. Woolven. Opinion by Hall, V.C. 44 
L. T. Rep. (N. 8.) 337. 


——__+__—— 


NEW BOOKS AND NEW EDITIONS. 


BIsHoP ON MARRIAGE AND DIVORCE. 


Commentaries on the Law of Marriage and Divorce, with the 
Evidence, Practice, Pleadings and Forms; also of Separa- 
tions without Divorce, and of the Evidence of Marriage in 
all issues. By Joel Prentiss Bishop. Sixth edition, re- 
vised and enlarged. Boston: Little, Brown & Co., 1881. 
Two vols. Pp, xxxi, 723; ix, 7538. 


i first edition of this great work was published in 

1852, the fifth in 1873. The author ‘states that the 
present cites 2,315 cases additional to the fifth edition, 
in which 4,032 were cited. A work which is standard 
after the lapse of a generation, dispenses with praise 
and defies criticism. Mr. Bishop is perhaps the most 
original and independent, and certainly one of the 
mest influential, writers who have shed light on our 
jurisprudence. The present work is perhaps his very 
best, certainly his most authoritative and influential. 
The practitioner might as well try to do without it as 
to get across Styx without Charon. Mr. Bishop is 
sometimes a blunt and opinionated guide, but after all 
he is aguide, and nota blind one. The book is ele- 
gantly printed. Let no one fail to read Mr. Bishop’s 
*Introductions.”’ In fact it is not wise to omit reading 
any thing that he has ever written. 


WILLIAMSON’s STATE LAws RELATING TO WILLS. 


A Synopsis of the Testamentary Laws of all the States and 
Territories. By Edw. H. Williamson, attorney at law and 
conveyancer. Philadelphia: Rees, Welsh & Co., 1881. 
Pp. 215. 


This ought to be a useful pocket volume. It is based 
on aseries of eighteen questions, which are separately 
answered by competent lawyers of the several States 
and Territories. But to show how unreliable, after all, 
such compendiums must be, take the 18th question and 
answer addressed to this State: ‘*Must devises or be- 
quests to persons or bodies politic, for charitable or 
religious uses, be made a definite time before death?”’ 
Instead of answering this, the book has the following: 
‘‘A devise or bequest for charitable or religious uses 
by a person having a husband, wife, child, or parent, is 
good only to the extent of one-half the estate.’’ This 
is true, and should be added to the direct answer to 
the question, which ought to be: ‘‘ Yes, two months.” 
See Lefevre v. Lefevre, 59 N. Y. 434, 449. 


BENEDIKT ON BRAINS OF CRIMINALS. 


Anatomical Studies upon Brains of Criminals. A contribu- 
tion to Anthropology, Medicine, Jurisprudence and Psy- 
chology. By Moriz Benedikt, Professor at Vienna. 
Translated from the German, by E. P. Fowler, M. D., New 
York, Department of Translation New York Medico-Chi- 
rurgical Society. New York: Wm Wood & Co., 1881. Pp. 
xvi, 17—185. 


The conclusion of this book is thus expressed by the 
author: “It is self-evident that the observations here 
collected are the result of an a priori conviction that 
the constitutional criminal is a burdened individual; 
that he has the same relation to crime as his next blood 
kin, the epileptic, and his cousin, the idiot, have to 
their encephalopathic condition and its results. Even 
in these this incumbrance does not signify actual dis- 
ease, but a predisposition to it only.” The book is 
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supplied with a large number of cuts of the brains of 
criminals, with measurements, observations, and com- 
parisons, but is written ina purely technical phrase- 
ology, so as to be almost unintelligible to the unpro- 
fessional reader. Doubtless it will be of great interest 
to the medical profession. It is disfigured by a little 
of the angry personalities which are apparently in- 
evitable among German scientific inquirers. But we 
agree with the author, that ‘for the criminalist it is 
necessary that their heads should not be hollow.” 


—_~>___— 


CORRESPONDENCE. 


A CORRECTION. 


Editor of the Albany Law Journal: 


In your last issue, in your comments on the case of 
Stewart v. Shannon, Executrix, etc., you say that *‘ His 
services were rendered during a period of four months.” 
The complaint said thirteen months. While the ver- 
dict was larger than we anticipated, the jury did not 
so clearly break away from all our ordinary ideas of 
the value of a lawyer’s services, as your comments 
would indicate. People are already sufficiently im- 
pressed with ‘the millions’’ there are in the practice 
of law, but if they should ever get an idea that even 
great big fellows can get $178.50 a day and that by the 
verdict of a jury, the distress and discomfort it would 
cause some is so appalling, that it might be well to 
make a note of this correction. 

Yours, etc., J.S. MrLuarp, 
Att'y for Executrix. 
TARRYTOWN, June 28, 1881. 


ALLOCUTION. 


Editor of the Albany Law Journal: 


In speaking of the rule which, in criminal cases, re- 
quires the court, before sentence, to ask the prisoner 
whether he has any thing to say, you omit to cite 
Messner v. People, 45 N. Y.1. There the Court of Ap- 
peals held, that unless the record showed that this 
question had been put, the judgment must be reversed 
and a new trial ordered. Judg» Allen thought that the 
proceedings should be remitted, to give judgment on 
the conviction. Judge Peckham, in a very sound dis- 
senting opinion, thought that the ceremony was utterly 
useless, as it undoubtedly is. There is really no possi- 
ble use in putting this question. And the decision of 
the Connecticut court, that its omission is not error, is 
very full of good sense. It is to be regretted that 
such is not the law here. M. 


SS 
NOTES. 


‘NM HE ALBANY LAw JOURNAL very properly condemns 

the practice of giving banquets to the judges, or 
any of the officers of the courts, in whom reside any 
discretionary power whatever. We desire to add our 
hearty approval of such condemnation. While very 
many judges sre beyond the reach of any influence 
other than that exercised by strict justice and prece- 
dent, it must be confessed that very many are not so 
exempt; and while the social amenities of professional 
life are pleasantly fostered by banquets and other 
social conventions in honor of individuals, still the 
gain hardly compensates for the risks taken, either 
that weak judges be influenced or strong ones de- 
graded to even a position where suspicion may attach 
to the purity of their motives. We have heard of a 
judge sitting upon an Ohio woolsack to whom some of 
the members of the bar presented a house and lot. We 
have also heard that these same members, or some of 





them, have obtained, and can obtain, some of the most 
extraordinary orders and rulings, and that their great 
success and consequent easy circumstances depend, 
not upon their ability as lawyers. but upon the im- 
portant fact that they contributed largely to the 
“Fund.” Be this as it may, it is very certain thata 
judge, who lacks the independence to refuse a gift, 
will lack the nerve to refuse any favor the giver may 
demand. — Ohio Jaw Journal. 


Mr. Seward, in his Autobiography, gives the follow- 
ing account of his first case in court: ‘‘ My début at 
Auburn obtained for me a reputation which, though I 
was thankful for it at the time, I had no reason to be 
proud of. A convict discharged from the State prison 
there in the morning was warned to leave the town 
immediately. Reaching the suburb, he discovered an 
open door, entered it, and proceeded to rifle a bureau. 
Taking alarm, he rushed out, carrying with him only a 
few valueless rags. He was indicted for this petty lar- 
ceny, which, being a second offense, was punishable with 
a new term in the State prison. I was assigned by the 
court to the defense of the unfortunate wretch. The 
theft and the detection were completely proved. 
The stolen articles lay on the table. The indictment 
described thom as ‘ one quilted holder of the value of 
six cents,’ and ‘one piece of calico of the value of six 
cents.’ [called upon a tailor as an expert, who testi- 
fied that the holder was sewed, not ‘ quilted,’ and that 
the other article was white jean, and not ‘calico’ at 
all. The bystanders showed deep interest in the argu- 
ment which the defense produced, and were gratified 
when they found that the culprit escaped a punish- 
ment which they thought would be too severe for the 
transgression.”’ 

Legal oratory is sui generis, but eminent pleaders 
have always observed one rule which is inculeated by 
all writers upon oratory in general, namely, * say what 
you have to say and then sit down.”’ In this Province, 
as elsewhere, no doubt, garrulous, voluble lawyers 
abound; not, we should say, in the higher ranks of the 
profession, but among the inferior members whose 
appearance in court is rather infrequent. Some law- 
yers imagine that an argument to be powerful must be 
lengthy, and a greater mistake was never made. 
Tacitus in his De oratore refers toa practice which 
obtained under the Roman emperors of limiting the 
speeches of advocates to two hour-glasses in certain 
cases and to ahalf glass in other cases, a custom which 
now prevails in many courts, and notably in the 
New York Court of Appeals, where the addresses of 
counsel are limited to one hour.* It is quite possible 
that such rules may at times work injustice, but a 
court should at least be allowed to exercise a certain 
discretion to limit the tedious harangues of long- 
winded practitioners. When one hears that a Mon- 
treal lawyer, whose most famous achievement is a 
speech of two hours on a motion in the Circuit Court, 
lately blocked the business of the Court of Appeals by 
speaking for over a day and a half in a comparatively 
unimportant case, one is inclined to censure the tribu- 
nal which permitted such an outrage quite as much as 
the lawyer who perpetrated it. With printed evidence 
and a well-prepared factum there can possibly be no 
necessity for any such infliction; and if the court bad 
peremptorily ordered the orator to desist, it would 
have given great satisfaction to those of the profession 
whose business was delayed in consequence, and have 
proved a salutary warning to others disposed to lengthy 
speeches. The fact that such an occurrence is the ex- 
ception at the Montreal bar is our excuse for referring 
to it.—Montreal Star. 





* Two hours is the limit, but more than one is rarely taken. 
—Ep. Ax. L. J. - 
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HE question whether Guiteau is insane is likely 
to prove a very interesting one when it comes 
to be passed upon in court. There can be no doubt 
that he is of weak and eccentric mind; that he is a 
most accomplished office-seeker, dead-beat and im- 
postor; that he is possessed of an unparalleled 
impudence and egotism. In these respects how- 
ever he only exceeds many other professional im- 
postors and office-hunters. In the history of his 
life, so far as it has been disclosed, up to the time 
of his crowning villany, there seems to be nothing 
indicating that his intellect was so disordered that 
he could not tell right from wrong, and was not re- 
sponsible for the commission of a criminal offense. 
When the circumstances of the attempted assassina- 
tion are considered, the matter becomes more doubt- 
ful. In favor of his insanity is the apparent ab- 
sence of adequate motive. He has been described 
as a disappointed and angry office-hunter, but there 
seems no proof that he was either disappointed or 
angry. He does not seem to have complained of 
his failure to get office, at least, he seems not to 
have ‘expressed any great degree of anger about it, 
and toward the President he expresses no malice, 
but only kindness and sympathy, and avows that 
his deed is intended to bring about a change of ad- 
ministration and for the political good of the coun- 
try. He expresses great sympathy for the wife of 
his intended victim, and avows that he is directed 
of Heaven, and carrying out the decree of God. 
He commits the act publicly, with calmness and 
firmness. Add to this that he did not attempt to 
escape. Great stress will justly be laid on these 
latter circumstances. It was quite possible for him 
to have done the deed secretly and to have escaped, 
at least, temporarily. All this however is not in- 
consistent with a capacity to judge between right 
and wrong. And here come in two very significant 
circumstances. He made his preparations in the 
expectation of going to jail, and he evinced fear of 
being lynched. This would indicate that he was 
conscious that he was committing an act that was 
held morally wrong and for which he was likely to 
be punished. It is evident from this recital, that if 
he had committed the assault upon an ordinary indi- 
vidual, in revenge for the seduction of his wife, 
daughter, or sister, a jury would have no hesitation 
in finding him as mad as a March hare. But an un- 
provoked assault upon the President is a very differ- 
ent thing in the public mind. The man and the 
deed and the state of mind are the same, but ‘‘cir- 
cumstanes alter cases,” in practice. 


So great is the public anger and terror that the 
air is full of ridiculous suggestions for the punish- 
ment of this crime and future crimes of the same 
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kind. One enterprising journalist has discovered 
that the district attorney has high hopes of giving 
Guiteau a double punishment by construing the two 
shots as two different and separate assaults! This 
is either a very imaginative journalist or a very san- 
guine public prosecutor. If Guiteau had struck the 
President twenty blows with his fist, that, forsooth, 
would have constituted twenty independent assaults 
and batteries; or if he had stabbed him twenty 
times with a dagger, that, forsooth, would have 
constituted twenty independent assaults with intent 
to kill! Again, there are those who would change 
the law so as to make an assault with intent to kill 
the president or vice-president a capital offense. 
This would indeed be utterly inconsistent with the 
theory of our institutions. We have no privileged 
or necessary classes. We have no royal family, the 
extinction of which might lead to anarchy. We 
have a large supply of raw material for rulers. The 
life of the President is no more sacred in the eyes 
of the law than that of the humblest citizen who 
casts his vote for or against him. Except as an 
offense against sentiment and public quiet and con- 
venience, it is no more heinous to assault or kill a 
president than a mechanic. Even as a matter of 
sentiment the deed has only excited more general, 
not deeper, horror and sympathy at home than the 
abduction of Charley Ross. Why not make the ab- 
duction of children capital? In every State there 
are rulers whose death by murder would create pub- 
lic terror and inconvenience. Why not make 
assaults upon them capital ? Mr. Vanderbilt is ap- 
parently a very necessary man in commerce, and Sen- 
ator Robertson will be in party patronage, by vir- 
tue of his appointment as collector,of the port of 
New York; but would an assault upon either of 
them be any more heinous than upon one of Mr. 
Vanderbilt’s brakemen, or one of Senator Robert- 
son’s baggage-searchers ? Is General Hancock’s life 
any less sacred or important in a moral view than 
General Garfield’s because General Garfield got a few 
more votes for the presidency ? God recognizes no 
sacred or necessary men. Capital punishment 
should never be inflicted simply to satisfy an out- 
raged public sentiment of affection or reverence, or 
to deter men from putting the public to inconven- 
ience. It would be absurd, for example, to punish 
a libel on the President more severely than a libel 
on a common citizen. One murder is no worse 
than another, although one may be attended by a 
more wide-spread regret and abhorrence than an- 
other. Meanwhile our good President hangs between 
life and death, and the prayers of all classes of men 
go up constantly for his recovery. 





The Richmond Dispatch publishes a letter from 
Judge Hughes in answer to Senator Ingalls’ circu- 
lar of inquiries concerning a bankrupt act. Last 
week we published Senator Ingalls’ circular, with a 
correspondent’s answers. Judge Hughes favors a 
National Bankrupt Act, but he would have an en- 
tirely different scheme of practice from that under 
the recent acts. He answers the specific inquiries 
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as follows: ‘‘1. To the jirst I answer that the offi- 
cers ought not to be compensated by salaries, but 
by fees which should be such as are now fixed by 
law for services of officials rendered in chancery 
proceedings. 2. To the second I answer that there 
should be no such officer as register in bankruptcy, 
and that if there be one, his powers should be re- 
duced. If instead of a register, a commissioner in 
chancery be directed to be appointed in each case 
by the court, his powers should be such as are now 
conferred by law upon master commissioners in 
chancery. 3. To the third I answer that the amount 
of indebtedness necessary to bankruptcy should be 
increased to five hundred dollars at least. 4. To 
the fourth I answer that I think composition settle- 
ments should be continued; but that every settle- 
ment should be subject, in every feature, to the 
scrutiny and approval of the court. 5. To the ji/th 
I answer that I think a liberal discretion ought to 
be intrusted to the courts in the matter of the dis- 
charge of bankrupts, subject, however, to limita- 
tions carefully prescribed by law.” He also says: 
‘The District Courts should, as to proceedings in 
bankruptcy, be constituted courts of chancery, and 
bankruptcy proceedings in them should be required 
by law to be conducted according to the forms and 
rules of the ordinary chancery practice. The pro- 
ceeding in each case would thereby become a pro- 
ceeding by ‘ General Creditors’ Bill,’ modified by 
such rules of law or of court as might be deemed 
or found to be expedient. Every step in each case 
should be taken under the direct, responsible super- 
vision of the court in which it was pending,” ete. 
It will be seen that he differs in toto from our corre- 
spondent. We must say we decidedly prefer our 
correspondent’s views, both on principle and for 
practice. It seems to us a conclusive objection to 
Judge Hughes’ scheme that the district judges have 
no time for this additional burden. He acknowl- 
edges that it would ‘devolve considerable more 
labor” upon them than the old system, but he 
thinks they are equal to it. We entirely differ from 
him. The idea of saddling these proceedings with 
an intricate and tedious chancery practice seems to 
us perfectly intolerable. Judge Hughes thinks also 
that the exemptions ought to be uniform in all the 
States. He argues that credit is given to men, 
among other things, with reference to exemptions. 
It is our belief that the creditor practically never 
thinks of them. But while we see no especial vir- 
tue, perhaps there is no especial harm, in such a pro- 
vision. 


One of our London exchanges informs us that the 
clergyman officiating at the old Temple church, in 
London, the favorite resort of the lawyers for spir- 
itual instruction, preached on the text, ‘‘ woe unto 
you, lawyers!” No offense was taken by the con- 
gregation, and no falling off was observed in the 
contributions of the day. Certainly there should 
have been no offense taken, for the words of the 
Divine preacher did not refer to lawyers, in the or- 
dinary sense, but to teachers of the church law and 
ceremonial, and the expression, ‘‘ clergymen,” would 





more nearly have suited the circumstances. It 
would be just as reasonable to argue that our Sa- 
viour meant book-keepers, accountants, and copy- 
ists, when he said, ‘‘ woe unto you, scribes!” The 
revisers would have done well to find another word 
for ‘‘lawyers.” It is noteworthy, by the way, that 
this same lawyers’ church has the largest average 
attendance of any of the churches or chapels in the 
city of London proper, except St. Paul’s. There 
are only about eighty churches and chapels in the 
corporation limits, and the average attendance on 
each is about 152. St. Paul’s has 1,950, and the 
Temple church has 650. This shows well for the 
lawyers. 


In another column is the opinion of the General 
Term of the Supreme Court of the First Depart- 
ment, holding that supplementary proceedings may 
be instituted in New York city before a justice of 
the Supreme Court, under section 2434 of the Code. 
In answer to a correspondent some time ago we ex- 
pressed the same view. Indeed, we were then, as 
the court are now, ‘‘at a loss to see any difficulty in 
ascertaining the true sense and intention of this 
section.” There seems to be hardly a debatable 
question about it. But it is this sort of quibbling 
that gives currency to the idea that it is very diffi- 
cult to codify the law. 


When Dickens wrote his American Notes our 
countrymen were greatly aggrieved by his ridicule 
of our National habits of spitting and cocking our 
heels up. There was a very general denial that we 
were guilty of these breaches of decorum, at least, 
in public, or to any greater extent than other peo- 
ple. Ina recent number of the Chicago Legal Ad- 
viser we find the following touching plea of guilty 
to the latter charge on the part of our own profes- 
sion: ‘‘ After the summer vacation, it is expected 
that the several courts will be located in the new 
court-house. In anticipation of this, it is ventured 
to remark, in a friendly way, that the hope is ex- 
pressed that the members of the bar will not, as 
some have been known to do in the present court- 
house on Adams street, convert the tables and rail- 
ings of the various court-rooms into foot-stools. 
Outside of a question of manners and good breeding, 
this should not be done. Such scenes have been wit- 
nessed almost daily. It does not become the dig- 
nity of a lawyer to perch his feet on the railing im- 
mediately in front of the judge and clerk, and 
expect them to have any favorable estimation of the 
party or his breeding. Pride in having our court- 
rooms neat and clean should possess every lawyer. 
It should not become necessary in our State courts, 
as has been done in the United States court, to 
place a sign on each table, not to place your feet on 
the table. Let self-respect and good breeding gov- 
ern each attorney in this respect.” On the matter 
of expectoration we have credible information that 
there has been apprehension, on the part of the 
janitors of our new State capitol, that our legis- 
lators would extinguish the furnace fires by spitting 
down the registers. In the warm weather it has 
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been found advisable to shut up the registers, and 
we believe spitting reservoirs have been provided. 
So Dickens was right about these matters. Now 
the question is, do we whittle ? 





NOTES OF CASES. 








GROUP of singular cases occur in the forth- 
coming volume of Hun’s Reports. In Solo- 
mon Vv. City of Kingston, p. 562, the plaintiff’s store 
took fire, and a crowd, which had assembled to see 
the fire, having shown an inclination to break into 
the store, the chief engineer turned a stream of 
water upon them, whereupon he was struck with a 
brick, and went away to get a revolver. While he 
was gone — some fifteen minutes — the crowd kicked 
the door and windows open, went into the store, 
broke the show-cases therein, threw and left upon 
the floor a portion of the goods, and carried other 
portions of them away. It was held that the city 
was liable, under the statute, for the loss and dam- 
age, as well as for what was carried off as for what 
was literally ‘‘destroyed,” and that notice to the 
public authorities of the danger was unnecessary un- 
der the circumstances. Learned, P. J., said: ‘‘It 
is plain that though the original purpose for which 
the crowd assembled was lawful, yet they might 
unite in unlawful conduct, and thus become rioters.” 
**Tt could make no real difference whether the riot- 
ers actually destroyed the personal property on the 
premises of Solomon, or whether they took it out 
of his premises and then actually destroyed it. And 
whether they destroyed the boots and shoes by cut- 
ting them to pieces, or by wearing them out, would 
matter very little to the plaintiff.” ‘‘When the 
crowd became a riot, there was no time to give no- 
tice.” This should be a lesson to chief engineers to 
carry their revolvers to fires, or persist in the hydro- 
pathic treatment. 


In Lynch v. Metropolitan Elevated Ry. Co., p. 506, 
the plaintiff who had entered one of the defendant’s 
cars at Forty-second street, New York city, while 
attempting to pass out of the station at Rector 
street was stopped by the gateman, who demanded 
his ticket. Upon being told by the plaintiff that 
he had purchased a ticket but had lost it, the gate- 
man detained him, and finally sent for a policeman, 
who arrested him on the charge of disorderly con- 
duct and refusing to pay his fare, and took him to 
the station-house where he was detained over night. 
On the next morning he was examined before a 
police justice and discharged. The defendant had 
instructed its gatemen to compel passengers to pro- 
duce their tickets on leaving its stations. Held, that 
defendant was liable for false imprisonment. The 
court, Dykeman, J., said: ‘‘ Is a regulation that a 
passenger shall be detained, for failure to pay his 
fare, during a specified time or at the discretion of an 
employee, reasonable? Is it not an imprisonment 
for debt, with the creditor for prosecutor, tribunal 
and jailor, and the right of appeal denied? A few 
will lose tickets, and the many will not. The de- 
fendant may arrogate to itself power of detention 





and hold a threat over its passengers, but it exer- 
cises such power at its peril. The power to eject a 
passenger from its car and to use force to do it, is 
one power. Power to detain is power to imprison, 
dressed in the garb of softer words.” “In England, 
railroad corporations are authorized by statute to 
impose penalties. Passing that consideration, it is 
plain that here the question was of fare and that 
alone.” ‘‘The trial judge charged that to give 
plaintiffs their verdict the jury must find that Dona- 
hue, the gateman, was authorized to detain passen- 
gers; and with reference to the arrest, ‘if you think 
Donahue acted here without any authority whatever 
from the company, then your verdict should be for 
the defendant.’ This is as strongly in defendant’s 
favor as the trial judge could rightly charge. The 
jury must then have been satisfied that the gateman 
had his employer's interest at heart, and that the 
defendant placed him at his gate to force the de- 
posit of a ticket with him by each departing passen- 
ger, and committed to his discretion the limits of 
compulsion. The evidence justifies both conclu- 
sions.” The railway company have now obviated 
the possibility of such occurrences by taking up 
the tickets before entering the cars. 


In Countryman v. Lighthill, p. 405, it was held 
that the fact that the branches of a tree, not poison- 
ous or noxious in its nature, overhang from five to 
fifteen feet the land of an adjoining owner, does 
not, per se, render such branches a nuisance, so as 
to authorize such adjoining owner to maintain an 
action for damages, in the absence of proof that real 
and sensible damages have resulted therefrom. 
The adjoining owner may in such a case clip the 
overhanging branches, especially if the owner of 
the tree refuses to do so when requested. Smith, 
J., after stating that the action was unprecedented, 
said: ‘*The overhanging branches of a tree, not 
poisonous or noxious in its nature, are not a nui- 
sance, per se, in such a sense as to sustain an action 
for damages. Some real, sensible damage must be 
shown to result therefrom. The complaint in this 
case alleged that in consequence of the overhanging 
limbs the plaintiff's garden was damaged. That 
was not a necessary result, and in what way it was 
produced was not alleged. The only proof on the 
subject was, that plaintiff had berry bushes on his 
side of the line, and he thought there was a differ- 
ence between those in the shade and those that 
were not. What the difference was — whether the 
shaded bushes were injured or benefited by the 
shade — does not appear.” ‘‘It would be intolera- 
ble to give an action in the case of an innoxious 
tree whenever its growing branches extend so far as 
to pass beyond the boundary line and overhang a 
neighbor’s soil. The neighbor has a remedy in such 
case by clipping the overhanging branches, espe- 
cially if the owner of the tree refuses to do it on 
being requested. Gale & Whately on Easements 
(ed. 1840), 210, 211; 20 Vin. Ab. 417, tit. ‘‘ Trees” 
E.; Washb. Easements (2d ed.), 677; Add. on 
Torts, 289, 290, § 266; Crowhurst v. Am. Burial 
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Board, 39 L. T. (N. 8.) 355; 8. C., 18 A. L. J. 515.” 
The latter case was that of the horse killed by crop- 
ping the overhanging yew tree branches, which 
were poisonous. What would the lawyers do if it 
were not for adjoining land-owners to fight over 
such trivialities ? 


In Brown v. Wyman, Iowa Supreme Court, June 
18, 1881, 9 N. W. Rep. 344, it was held that break- 
ing land for the purposes of cultivation is not such 
an ‘‘improvement upon land ” as will furnish a basis 
for a mechanics’ lien. The court said: ‘‘ Section 
2130 of the Code secures a lien to ‘every mechanic 
or other person who shall do any labor upon, or fur- 
nish any materials, machinery, or fixtures for, any 
building, erection, or other improvement upon 
land.’ Does this provision of the statute give a 
lien for the mere turning over of the soil with a 
plow? We are constrained to hold that it does not. 
The lien is given for any improvement upon land. 
Now, while breaking and turning over of the soil 
may constitute an improvement of the land, it can- 
not in any just sense be denominated an improve- 
ment upon the land. The breaking of the prairie 
is necessary to the growth of crops, but not more 
necessary than the annual plowing which precedes 
the planting of crops. If a lien should be allowed 
for the first breaking of the prairie, we are unable 
to see upon what principle it would be denied for 
the subsequent plowings, which are indispensable 
to the proper cultivation of the soil. Fertilizers 
greatly improve land. It would probably not be 
claimed that a lien would be acquired for hauling 
manure upon land. It is not proper for us now to 
undertake to determine to what classes of improve- 
ments section 2130 applies. The only question 
which is before us is, does it apply to the plowing 
of the soil? We think that to give it such an ap- 
plication would extend it beyond what was contem- 
plated by the Legislature, and beyond what its lan- 
guage, fairly construed, justifies.” 


—_>___—____ 


CICERO. 


HE character of Cicero has been depicted in 


modern times in the most diverse colors. The 
language of Middleton and Niebuhr on the one 
hand is that of almost unqualified eulogy; that of 
Drumann and Mommsen on the other is that of the 
most unmeasured censure or the most supreme con- 
tempt. Mr. Forsyth, in his charming life of Cicero, 
a book which every lawyer should read, endeavors 
to steer a middle course, apparently believing in the 
classical injunction, mediis tutissimus ibis ; but his 
leaning in favor of the great Roman is apparent 
through his attempted impartiality. The latest 
voices on this subject are those of Froude, the his- 
torian, in his sketch of Cesar, and Trolloppe, the 
novelist, in his more elaborate Life of Cicero. Mr. 
Froude treats Cicero, although subordinate to his 
hero, with considerable attention and with severe 
censure. Mr. Trolloppe, on the other hand, avow- 
ing his purpose to counteract Mr. Froude’s judg- 
ment, writes an elaborate biography in two volumes, 





in which, struggling for impartiality, he gives the 
subject the attributes with which only the blindest 
admiration can invest him, Mr. Trolloppe’s book 
would more appropriately be styled an apology for 
Cicero. There is an apology on every page. In- 
deed the whole strain is one of whining deprecation. 
The author strives constantly to elevate Cicero above 
the line which history has set for him and which he 
has set for himself in his remains, and continually 
groans and sweats under the weight of the burden. 
The task which he imposes on himself would be too 
much for the shoulders of Atlas. It may be that 
Mr. Froude is blind on the Cesarean side; it is 
certain that Mr. Trolloppe, if not blind, at least 
shuts his eyes, on the Ciceronian. While Mr. Trol- 
loppe very reasonably argues that Cicero must be 
measured by the standards and conditions of his 
times, he very unreasonably denies the same lenity 
to Cesar. Thus, for example, while he confesses 
that Cicero was a great liar and hypocrite, and pal- 
liates the offense by the reflection that lying and 
hypocrisy were characteristic vices of his race and 
time, yet when he denounces Cesar for his massa- 
cres in Gaul and Spain, he loses sight of the fact 
that ve victis was the common judgment of Cesar’s 
day and profession. What is worse, he utterly loses 
sight of the unquestionable fact that Czsar was the 
most merciful conqueror of ancient times, and that 
he fell a victim of his clemency toward his van- 
quished political enemies. Again, while he de- 
nounces Cesar’s usurpation of the government, in the 
most unsparing manner, he treats very gingerly the 
enactment, by Cicero’s suggestion and influence, of 
the ex post facto law under which Catiline and his 
associates suffered death, and touches very lightly 
on the fact that Cesar introduced just and equal 
laws, and substituted a safe, orderly, lenient, and 
powerful government for the most corrupt, greedy, 
contemptible, and blood-thirsty oligarchy that ever 
afflicted the world under the guise of a repub- 
lic. So again while he rings the changes on 
Cesar’s cruelty —a most baseless imputation — he 
has very little to say against Cicero’s cowardly and 
brutal exultation over Cesar’s assassination. This 
is indeed the darkest blot on Cicero’s character. 
We hardly think that the expressions which Mr. 
Froude cites from Cicero’s letters as evincing a wish 
for Cesar’s assassination are fairly susceptible of 
such a construction; but Cesar had been his friend; 
was his creditor to a great amount; had offered him 
a lieutenancy in Gaul, and when he declined it, had 
conferred it on Cicero’s brother; when Cicero was 
his avowed and vindictive enemy, and at his mercy, 
he had spared his life, had sought his confidence, 
and had been his guest. Only a few weeks before 
the assassination, Cicero had pronounced a public 
eulogy on Cesar and his government, in which he 
exalted him to the rank of a demi-god. Such are 
a few of the acts and traits which Mr. Trolloppe 
cannot and does not wholly ignore, but for which 
he faintly apologizes. The significant fact of Cic- 
ero’s pecuniary debt to Cesar gives Mr. Trolloppe 
some uneasiness, but he soothes it by citing Cicero’s 
strong expressions of disgust at his obligations and 
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his earnest desire to be freed from them. But he 
cannot do away with the impression of his ingrati- 
tude, uypocrisy, and time-serving. 

It .s our belief that Cicero, as men went in Rome, 
wa’ a patriotic and incorruptible, and by no means 
a vad man. He sincerely desired the best of his 
country, but was willing to sacrifice substantial good 
through a blind admiration of the empty forms of 
an effete republicanism. His public administration 
was pure, unselfish, and beneficent, in the midst of 
plunder, oppression, and licentiousness. His writ- 
ings generally breathe a spirit of humanity and 
philanthropy worthy of a Christian teacher. He 
was not unduly ambitious of power for himself. 
But he was ‘‘ weak, timid, and irresolute.” So says 
Mr. Forsyth, and so says history. Even in the mo- 
ment, commonly supposed the grandest and boldest 
of his life, when he denounced Catiline in the Sen- 
ate, he risked nothing, and made a demagogue’s bid 
for popular applause. Catiline’s conspiracy was a 
topic of common rumor and gossip; his prepara- 
tions were contemptuously open and undisguised ; 
and Cicero told no news when he unfolded the con- 
spiracy in the Senate, and was as safe as a lawyer 
pleading in court for his client. At another critical 
moment he absolutely showed the white feather, 
namely, in his oration for Milo on trial for the mur- 
der of Clodius. Mr. Forsyth says, ‘‘he lost his 
self-possession, and made a very ineffective speech.” 
Mr. Froude says, ‘‘he was unnerved by the stern, 
grim faces with which he was surrounded. _The 
eloquent tongue forgot its office. He stammered, 
blundered, and sat down.’”’ Mr. Trolloppe says, 
quoting Asconius, ‘‘he was unable to speak with 
his accustomed firmness.” His client was convicted 
and banished. The advocate published the elabo- 
rate and passionate defense which he would have 
pronounced, and of which his client said: ‘‘It is 
fortunate for me that this is not the speech that was 
delivered at my trial, for in that case I should not 
have been eating such capital things as these Mar- 
seilles mullets.” Mr. Trolloppe cites Cicero’s going 
over to Pompey as a proof of his boldness and pa- 
triotism. It seems to us a proof of his trimming. 
Pompey’s was apparently the winning side; he had 
the heaviest battalions, and it long seemed as if 
Jove was on his part. We will not say that Cicero 
was designedly unpatriotic in his choice. We only 
say that after long and unmanly lamentations, doubt- 
ings, and waverings, he took the part which he 
thought would save his life, his library, and his 
statues. He was continually inveighing against the 
statesmen who sought only the safety of their ‘‘fish- 
ponds;” unconsciously he was just as selfish, al- 
though with a less ignoble purpose, in looking out 
for his loved books and marbles. Indeed, it seems 
to us that Cicero displayed true courage but once in 
his life, and that was at the supreme moment when 
he put forth his head from the litter to meet the 
sword of his assassins. But men are rarely cowards 
at that moment. Few fear death when they see it 
inevitable and imminent. In the adversities with 


which his life was crowded Cicero displayed a piti- 
ful vacillation and want of fortitude. 








The crowning weakness of Cicero's character was 
his egotism. Undoubtedly he was the vainest man 
that ever lived. His conceit, as exhibited not only 
in his private letters but in his public speeches, was 
grotesque. He continued to plume himself and 
cackle over the cheap Catiline matter to a genera- 
tion that knew ana cared nothing about it. He 
could never have done with calling himself the sa- 
viour of his country. So he was constantly bragging 
of his administration in Cilicia, of which indeed 
others might well have boasted for him. Doubtless 
he had much to be vain of, but did any man ever 
live who had any reason to be so vain as Cicero ? 
His self-praise grows tiresome and nauseating. Com- 
pare Cesar with Cicero in this regard, and even Mr. 
Trolloppe must admit the blot. Czsar, like Bacon, 
left the praise of his achievements to posterity. 
Cicero has done himself a prejudice with posterity 
by a ceaseless and deafening blowing of his own 
horn. 

As an orator it has long seemed to us that Cicero 
has been greatly overrated, when tried even by 
classic standards, Modern scholars have received 
his remains with great delight and reverence, but 
much of it is fairly due to the sense of the unex- 
pected, and the copiousness and completeness of his 
remains. These elaborate and finished works gleam 
upon us like stars across a fathomless, dim and un- 
traversed ocean. But compare them with the ora- 
tions of Demosthenes, and they seem weak and 
colorless. It must be confessed that when tried by 
modern standards they are unspontaneous, artificial, 
diffuse, and too often thin, shrill, and tedious. Com- 
pare them with Burke, Erskine, and Webster, and 
they are next door to unreadable. Perhaps this is 
heretical, but we speak after considerable study of 
Cicero and a conscientious attempt to admire him. 
Even Mr. Trolloppe must admit that his orations are 
dreadfully disfigured by a vile vituperation. Per- 
haps it is not fair to judge them by our standards. 
Our thoughts are not as their thoughts, and our 
ways are not as their ways. The Roman methods 
of oratory would seem ridiculous in our law courts. 
Then the evidence was of little account; the ora- 
tions were every thing. The oration was con- 
structed on prescribed principles, like the French 
classic drama. So too of the declamation. The 
speech was recited from memory; there were arbi- 
trary rules for the voice, the face, and the gesture; 
in such a place, the orator must thunder, in such a 
place he must whisper; here he must be choked 
with emotion, there he must threaten the vengeance 
of the gods; here he must advance the foot, there 
put his hand on his heart; here rage, there weep. 
For all this we have the rules in Cicero de Oratore. 
The impression of artifice and insincerity is con- 
firmed by the reflection that he wrote many ‘‘ora- 
tions” which he never delivered, but which he put 
forth as if they had been delivered. So when we 
read in the peroration of the speech for Milo, ‘‘ but 
I must stop, for I cannot speak for tears,” and re- 
flect that he never got so far, but stopped long 
before because he was afraid, the whole system 
seems contemptible, and we can only account for 
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such transparent attempts at imposition by attribut- 
ing them to the overweening conceit of the orator. 

Cicero wrote much and pleasantly upon philoso- 
phy, but even Mr. Trolloppe admits that he was no 
philosopher. He was merely an agreeable historian 
of philosophies. He appears to best advantage in 
his essay on Old Age, which is one of the few re- 
mains of Cicero which can be read with unmixed 
pleasure and acceptance. After all, the most strik- 
ing feature of his writings, and the one in which he 
appears clearly in advance of his age, is their mo- 
rality. Here he discourses in a manner worthy of a 
Christian sage. It would indeed be gratifying if we 
could believe that all Christian teachers have been 
as humane and pure as the pagan Cicero, And yet 
even here he was not quite unique, for Socrates had 
gone before him, and Marcus Aurelius came after 

It must be remembered that Cicero has the disad- 
vantage of standing in a strong light, a light, too, 
that he himself ignited. No man‘of ancient times, 
none of modern times, save possibly Johnson, is de- 
scribed to us so minutely and so impartially as Cicero 
in his letters to Atticus. Perhaps many other men 
would bear similar scrutiny with as small advantage. 
But this does not alter the facts. If Cromwell had 
not insisted on having the wart painted on the nose 
of his portrait, posterity would not have known 
about the wart, but it does not mitigate the wart 
that Cromwell ordered it to be copied. So in the 
letters to Atticus, Cicero literally unbosoms himself, 
and exhibits all his mean and unhandsome traits, 
even to his despicable fault-finding with his faith- 
ful friend. Cicero gives us a much better idea of 
Atticus than of himself, although he talks continu- 
ally of himself and has very little to say of Atticus. 

On the whole it seems to us that Mr. Trolloppe’s 
apology will not persuade men that Cicero had many 
of the elements of greatness. A better and purer 
politician and statesman than the members of the 
oligarchy which he labored so hard to preserve and 
perpetuate, he undoubtedly was; that he was a 
much better man than the Cesar whom he alter- 
nately flattered and reviled, and over whose murder 
he exulted, we gravely doubt. At all events, when 
we wish to recall a man who answers Horace’s de- 
scription, ‘‘justum et tenacem propositi virum * * * 
si fractus illabitur orbis impavidum ferient ruine,” 
we are much more apt to think of Cesar at the foot 
of Pompey’s statue, ‘‘ which all the time ran blood,” 
than of Cicero as reflected in the mirror of his own 
letters. 

It would be unjust in parting with Mr. Trolloppe 
not to give our readers an example of his bright and 
entertaining book. The following is one of the 
most characteristic and admirable passages: ‘‘ What 
a man he would have been for London life! How 
he would have enjoyed his club, picking up the 
news of the day from all lips, while he seemed to 
give it to all ears! How popular he would have 
been at the Carlton, and how men would have lis- 
tened to him while every great or little crisis was 
discussed ! How supreme he would have sat on the 
treasury bench, or how unanswerable, how fatal, 
how joyous, when attacking the government from 





the opposite seats! How crowded would have been 
his rack with invitations to dinner! How delighted 
would have been the middle-aged countesses of the 
time to hold with him mild intellectual flirtations; 
and the girls of the period, how proud to get his 
autograph, how much prouder to have touched the 
lips of the great orator with theirs! How the pages 
of the magazines would have run over with little 
essays from his pen! ‘Have you seen our Cicero’s 
essay on agriculture? That lucky fellow, editor 

got him to doit last month!’ ‘Of course yéu have 
read Cicero’s article on the soul. The bishops don’t 
know which way to turn.’ ‘So the political article 
in the Quarterly is Cicero’s?’ ‘Of course you know 
the art-criticism in the Times this year is Tully’s do- 
ing?’ But that would probably be a bounce. And 
then what letters he would write ! With the penny- 
post instead of travelling messengers at his com- 
mand, and pen instead of wax and sticks, he would 
have answered all questions and solved all difficul- 
ties. He would have so abounded with intellectual 
fertility that men would not have known whether 
most to admire his powers of expression or to dep- 
recate his want of reticence.” 

Mr. Froude says: ‘‘So ended Cicero, a tragic 
combination of magnificent talents, high aspira- 
tions, and true desire to do right, with an infirmity 
of purpose and a latent insincerity of character 
which neutralized and could almost make us forget 
his nobler qualities.” ‘‘In Cicero nature half made 
a great man and left him uncompleted. Our char- 
acters are written in our forms, and the bust of 
Cicero is the key to his history. The brow is broad 
and strong, the nose large, the lips tightly com- 
pressed, the features lean and keen from restless in- 
tellectual energy. The loose bending figure, the 
neck, too weak for the weight of the head, explain 
the infirmity of will, the passion, the cunning, the 
vanity, the absence of manliness and veracity. He 
was born into an age of violence with which he was 
too feeble to contend. The gratitude of mankind 
for his literary excellence will forever preserve his 
memory from too harsh a judgment.” 

siisansianiasilpeascissisisn 


CONSIDERATIONS ON A BANKRUPT ACT. 


U. S. SENATE, 
WASHINGTON, D. C., June 1, 1881. t 

Sir: The senate has authorized its committee on the 
judiciary to sit during the recess of Con,ress for the 
purpose of considering the question of establishing 
uniform laws on the subject of bankruptcy tiroughout 
the United States. 

To aid them in their report to the senate, the com- 
mittee desire to ascertain whether, in the opinion of 
those most interested and most competent to judge, 
the commerce and business of the country require the 
early enactment of a permanent National Bankrupt 
Act. 

In any measure that may be adopted hereafter, as 
compared with the law of 1867: 

1. Should the officers be compensated by fixed sala- 
ries, or by fees? 

2. Should the powers of registers be increased or 
diminished ? 

3. Should the amount of indebtedness authorizing 
the filing of a petition in voluntary bankruptcy exceed 
three hundred dollars? 
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4. Should composition settlements be continued ? 

5. Should the discretionary powers of the court rela- 
tive to the granting of discharges be enlarged ? 

Your views upon these points, together with practi- 
cal suggestions upon such others as may occur to you, 
bearing upon the speedy and economical distribution 
of the estates of insolvents, will be received with pleas- 
ure by the committce, 

Respectfully, Joun J. INGALLS, 
Chairman Sub-Committee of 
Com. on the Judiciary. 


SAUGERTIES, ULsTER Co., N. Y., } 
June 24, 1881. ) 
Hon. Joun J. INGALLS, Chairman Sub-Com. of Com. 
on the Judiciary: 


Srr: I received your printed circular, and answer 
your question whether the commerce and business of 
the country require the early enactment of a perma- 
nent National Bankruptcy Law, by the following ex- 
tracts from articles published heretofore: 

“It appears that in the normal condition of trade 
there are always many failures, owing to want of fore- 
sight, the fluctuations of the market, accidents and 
calamities on land and sea, and losses and misfortunes 
by fire and flood. In such cases the principle of the 
Bankrupt Law, ‘ equality among creditors in cases of 
insolvency’ is equity. 

“The repeal of the late Bankrupt Law has brought 
back the corrupt practice of preferred creditors in 
assignments, collusive judgments and attachments, 
fictitious debts and demoralizing stay-laws. 

The Bankrupt Law of France has been in operation 
for more than acentury. England has had one for 
more than three centuries. Congress, under the pro- 
visions of the Constitution of the United States, has 
power ‘toestablish uniform laws onthe subject of 
bankruptcy throughout the United States.’ Seearticle 
I, §8, sub. 4 of the Constitution. One easily sees the 
inharmony of each separate State of the thirty-eight 
States in this Union, establishing and putting in prac- 
tice insolvent laws, with provisions conflicting and 
antagonistic the one with the other. Some States 
would allow certain priorities in payment and distri- 
bution which other States might refuse, but might pro- 
vide for other preferences, or none atall, as the local 
Legislatures from time to time might determine. A 
man who does atrans or inter-State business, as is 
done in all our manufacturing towns, and in the cities 
of the country, would have to keep pace with the In- 
solvent Code of each of the separate States, and would 
constantly be put to additional trouble and expense in 
such business. 

It is very evident that State legislation is inadequate 
to provide for and to satisfy the commercial wants of 
the country. We quote extracts giving the views of 
two of our ablest jurists. In Riggs v. Murray, 2 
Johns. Ch. 577, Chancellor Kent says: 

“As we have no bankrupt system, the right of the 
insolvent to select one creditor and to exclude another 
is applied to every case, and the consequences of such 
partial payments are extensively felt and deeply de- 
plored. Creditors out of view, and who reside abroad, 
or at a distance, are usually neglected. This checks 
confidence in dealing and hurts the credit and char- 
acter of the country. 

“These partial assignments are, no doubt, founded 
in certain cases upon meritorious considerations, yet 
the temptation leads strongly to abuse, and to the in- 
dulgence of improper motives. 

“Experience shows that preference is sometimes 
given to the very creditor who is the least entitled to 
it, because he lent to the debtor a delusive credit, and 
that too, no doubt, under assurances of a well grounded 
confidence of priority of payment, and perfect in- 





demnity in case of failure. How often has it hap- 
pened that a creditor is secured who has the means of 
decoying others, while the real business creditor who 
parted with his property on liberal terms, and in manly 
confidence, is made the victim. Perhaps some influ- 
ential creditor is placed upon the privileged list to pre- 
vent disturbance, while those who are poor, or are 
minors, or are absent, or want means or the spirit to 
engage in litigation, are abandoned.” 

Justice Story, 2 Story on Constitution, § 1108, says: 

“The evil is incapable of being redressed by the 
States. It can be adequately redressed only by the 
power of the Union.” 

In anote he remarks: ‘ There is no commercial State 
in Europe which has not for a long period possessed a 
system of bankrupt or insolvent laws. England has 
had one for more than three centuries, and at no time 
have the Parliament or the people shown any inten- 
tion to abandon the system. On the contrary, by 
recent acts of Parliament, increased activity and ex- 
tent have been given to the bankrupt and insolvent 
laws. It is easy to exaggerate the abuse of the system 
and point out its defects in glowing language; but the 
silent and potent influence of the system in its bene- 
ficial operations are apt to be overlooked, and are 
rarely sufficiently studied. What system of human 
legislation is not necessarily imperfect? Yet who 
would on that account destroy society?” 

Ist question. ‘‘Should the officers be compensated 
by fixed salaries, or by fees?”’ 

Ans. It is obvious that in well regulated communi- 
ties judicial officers should be paid by salaries, and 
that their remuneration should not depend or hinge on 
what or how they may decide. 

Justices of the peace in the States are, so far as] 
know, paid by fees. It would be better, if it could as 
well be otherwise, which is hardly practicable. 

Business men are generally chosen for assignees in 
bankruptcy, and after getting the trust funds in their 
hands, some are tardy and reluctant to take steps and 
report readiness for a dividend meeting. In my lim- 
ited experience they are inclined to deposit the trust 
funds in bank to their own credit, and to mix them 
with their individual funds. It seems that official and 
salaried assignees would be inconvenient for the rural 
districts; but there should be a strict provision against 
and a penalty for mixing the trust funds, and deposit- 
ing them to their individual credit. The other officers 
should be paid by fees. The bankruptcy services of 
the marshals and clerks are but asmall portion of their 
business, and could not very well be paid by salary. 

2d ques. ‘**Should the powers of the register be in- 
creased or diminished?” 

Ans. They should be increased — see further on. 

3d ques. *‘Should the amount of indebtedness, au- 
thorizing the filing of a petition in voluntary bank- 
ruptcy, exceed three hundred dollars?”’ 

Ans. This is not important. I never had a case of 
the kind where the amount of indebtedness was so 
small as five hundred dollars. 

4th ques. ‘‘Should composition settlement be con- 
tinued?”’ 

Ans. The composition provision introduced by the 
amendatory act of June 22, 1874, works well and is de- 
servedly popular. The proceedings are generally 
within a brief period of time brought to a termination. 
It might be well if the time were limited by statute. 
The consent of more than a majority (two-thirds in 
number and one-half in value) of all the creditors of 
the debtor is required for his discharge by composition. 
This discharge, under the provisions of the act, is de- 
termined by the creditors, and not by the judge. The 
court simply orders the papers to be filed, and the final 
order to be entered, on complying with the require- 
ments of the act, as to the consent of the creditors in 
number and in amount, of all the debts of the bank- 





48 THE ALBANY LAW JOURNAL. 








rupt. Without such a provision for composition, it 
would be in the power of a single creditor to defeat it, 
by exacting payment in full, to the prejudice of the 
other creditors, who generally would refuse consent 
except upon the basis of equal payment or distribution. 

5th ques. ‘“‘Should the discretionary powers of the 
court relative to the granting of discharges be en- 
larged ?”’ 

Ans. What do you mean by the discretionary powers 
of the court? If it is proposed to allow the judges of 
the court to grant or refuse discharges in bankruptcy 
and to dispose of the rights and interest of parties at 
their will and discretion, arbitrarily and not in con- 
formity to the prescribed and exact methods of posi- 
tive statutes and well-defined rules and orders, I un- 
hesitatingly answer no. Such power, or discretion, as 
it is more softly named, will be at variance with the 
rule of judicial responsibility, which obtains in all 
higher civilization, will administer to the meakness of 
human nature, to the aggrandizement, and possibly, in 
exceptional cases, the corruption of judges. If our 
elective system has already culminated into a mere 
political machine (see Scribner’s Magazine, Voi. 22, page 
353, July No., 1881, article: “‘The People’s Problem”’), 
it is not desirable to open the way in any direction for 
the degradation of our courts. 


REMARKS. 


Under the Bankruptcy Act of 1867, as principally in- 
corporated in the Revised Statutes of the United 
States, and by the general orders in bankruptcy as 
promulgated by the Supreme Court of the United 
States, notices of meetings, of assignee’s appointment, 
of the sale of all property, real and personal, of a 
hearing for assignee’s or bankrupt’s discharge, had to 
be published in the newspapers designated by the 
United States district judge in his bankruptcy rules. 
This worked well enough in larger cities, but it was 
absurd for rural districts, and produced prejudice 
against the law. It did so in this congressional dis- 
trict, which contained about sixteen or seventeen 
weekly newspapers. In cases of bankruptcy arising in 
some populous localities, with one or more respectable 
weekly newspapers, I was compelled, under the rules 
and judicial ‘decisions, to stultify myself by directing 
publication in the designated newspapers issued from 
fifteen to thirty miles distant from the place of sale 
and of the business, of which designated newspapers 
but a copy or two were circulated in the locality of the 
people interested in the proceedings, with the privilege 
to me as register of adding a newspaper of the vicinity. 

I am aware of newspaper proprietors who attacked 
the Bankrupt Law editorially and also published hos- 
tile articles from other papers, on this account only. I 
made an unsuccessful effort to have the rule changed 
for this district. The judge doubtless, like his subor- 
dinates, was governed by the general orders and set- 
tled practice, and declined. 

The register, and not the judge, should designate 
the newspaper for publication in each instance, and 
should not be confined in this particular to a printed 
rule of the District Court, for the notices might, in 
some cases, as well have been published in Alaska. 

The word “court,” in sections 51 and 56 of Judge 
Lowell’s sketch for a proposed Bankrupt Act, should 
be stricken out, and the word “register’* inserted in 
lieu thereof, and in all like places, if any other such. 

Section 4999 of the Revised Statutes of United 
States (being the proviso contained in section 4 of act 
of 1867), should be struck out of any new act. It isa 
poor and indefensive court that has no right to protect 
itself, and is compelled to take a recess or an adjourn- 
ment for afree fight. Even justices of the peace have 
aright to punish for contempt. I am free to say that 
I have not had occasion to exercise the power, if I had 
it, except once, in an altercation between counsel; the 





knowledge on their part of such power lodged in me, 
might, I think, have prevented it. 

Registers should decide all disputed motions, etc., 
subject to appeal tothe District Court. I think the 
proceedings before the register should be more inde- 
pendent, with aright of appeal to the District Court, 
by the dissatisfied. 

As the law stood, and under general orders Nos. 21 
and 22, as promulgated by the Supreme Court of the 
United States, a party might have to come fifty miles 
to obtain an order in pursuance of section 5065 of the 
Revised Statutes of the United States, to sell perish- 
able property at private sale, after or some weeks be- 
fore an assignee could be appointed, or for the purpose 
of avoiding the delay of the statutory requirement of 
three weeks’ publication of sale at public auction. 
Instead of obtaining the order for such a sale from the 
register in charge, the party seeking the relief was ex- 
pected to have a petition drawn up, setting forth the 
facts and the ground of such application. The peti- 
tion was then to be presented to the judge of the Dis- 
trict Court (who in this district resided in the city of 
New York), with a draft order from the register, re- 
citing the application and referring the matter to him 
to take evidence relative thereto, and to report the 
same to the court. The register in return received a 
certified copy of this order, advised the applicant, who 
again appeared before the register, the testimony was 
taken under the order, and reported to the court as 
required, with a draft order for the sale of the prop- 
erty to be entered in the clerk’s office. When the 
judge had examined the papers, which was promptly 
done in this district, if he approved, he caused the 
final order to be entered by the clerk and a certified 
copy was sent to the register, authorizing a private 
sale. There was too much circumlocution and circular 
action in this proceeding for the country districts, 
where the judge, the register and the applicant resided 
at considerable distance from each other. The dis- 
cretionary powers should have been lodged with the 
register. 

The same practice existed in detail with other un- 
necessary requirements added to it, for the compro- 
mise of any claim or matter belonging to the bank- 
rupt’s estate. Under general order No. 20 and the 
Revised Statutes of the United States, section 5061, no 
matter however small and trivial the claim to be com- 
promised, this practice was to be pursued. The power 
should have been lodged with the register. Again, an 
assignee of an estate in bankruptcy had collected in 
all the claims and book accounts belonging to the 
bankrupt’s estate, except such as were worthless, or 
which he could not collect without unreasonable ex- 
pense and inconvenient delay, and he wished to close 
his trust. This could not be done while there were 
outstanding accounts. The assignee was compelled to 
take steps similar to those above stated in reference to 
a party who applied for an order to sell perishable 
property, and this practice had to be complied with, 
even if the accounts were worthless. 

When the amendment of 1876 to the Bankrupt Law 
made a voluntary assignment of a debtor for the equal 
benefit of all his creditors no bar to his subsequent 
discharge in involuntary bankruptcy, it defeated, toa 
considerable extent, the operation of the act, for the 
reason that in the proceedings under the amendment 
of 1874, in cases of compulsory bankruptcy, no assets 
and no consent of creditors were required to enable the 
bankrupt to obtain his discharge. Voluntary assign- 
ments were after that time resorted to, in the first 
instance as a convenient method of fraud; though such 
assignments seemed fair and equal upon their face, 
they were often the cover of deception, trick and arti- 
fice, beneath the surface. After the assets had been 
disposed of under the assignmeut, compulsory bank- 
ruptcy, in collusion with friendly creditors, was the 
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next step, in order to effect the bankrupt’s discharge 
from his debts. The amendment of 1876 should not 
have been enacted. 

There ought to have been no discrimination by Con- 
gress in the amendatory act of 1874, giving a discharge 
to involuntary bankrupts, without assets and without 
consent of creditors, and requiring thirty per cent of 
assets, or the consent of creditors toa discharge, in 
cases of voluntary bankruptcy. 

Of the two classes, the voluntary bankrupt was more 
deserving of favorable consideration. The surrender- 
ing of his property, of his own accord, for the benefit 
of his creditors, presented him in a better light, and 
was comparatively meritorious, in contrast with an- 
other who refused to do so, and was compelled to it by 
power of law or stern necessity and utter inability to 
continue business longer. 

The Bankruptcy Law, as it stood before the amend- 
ment of 1874, requiring a majority in number of the 
bankrupt’s creditors, and in value of his debts, to con- 
sent to the bankrupt’s discharge, should not have been 
altered and reduced to one-quarter in number of his 
creditors, and one-third in value of his debts, and the 
creditors’ consent should not have been made a con- 
dition for the discharge of voluntary bankrupts only. 

The majority principle is impressed upon the Ameri- 
can mind, and is acceptable to American society. It 
underlies American Constitution and government; it 
harmonizes more with public expectation, and should 
have remained in force. 

I have some misgivings about the establishment of a 
proper Bankruptcy Law aud practice without the ap- 
poiutment of a commission therefor from those expe- 
rienced in the practice. EGBERT WHITAKER. 





ILLEGAL CONTRACT—ILLEGALITY -NEED 
NOT BE SPECIALLY PLEADED—COM- 
MISSION TO GOVERNMENT OFFI- 

CER ON PURCHASES BY 
GOVERNMENT. 


UNITED STATES SUPREME COURT, APRIL 26, 1881, 





OSCANYAN V. WINCHESTER REPEATING ARMS Co. 


Where the opening statement of plaintiff’s counsel discloses 
that the action is upon acontract which if proved would 
not entitle plaintiff to recover, it is not error for the trial 
court to direct a verdict for defendant upon such state- 
ment. 

The defense of illegality of a contract need not be specially 
pleaded, but may be established under a general denial, 
The defense is not allowed for the sake of the defendant, 
but for that of the law itself. 

Anagreement wasinade by a manufacturer of rifles with the 
Turkish Consul General at New York that in case such 
consul should influence an agent of the Turkish govern- 
ment employed to purchase arms, to purchase rifles of 
such manufacturer the consul would receive a commission 
upon the purchase. Held, that the contract was illegal 
and would not be enforced. 


N error to the Circuit Court of the United States for 
the Southern District of New York. Sufficient 
facts appear in the opinion. 

Frevp, J. This is an action to recover the sum of 
$136,000, alleged to be due to the plaintiff upon a con- 
tract with the defendant, as commissions on the sales 
of fire-arms to the Turkish government, effected 
through his influence. The defendant pleads the gen- 
eral issue. At the time the transactions occurred out 
of which this action has arisen, the plaintiff was consul- 
general of the Ottoman government at the port of New 
York. The defendant is a corporation, created under 
the laws of Connecticut. The action was originally 
commenced in the Supreme court of New York, and 
on motion of the defendant was removed to the Circuit 





Court of the United States. When it was called for 
trial and the jury was impaveled, one of the plaintiff's 
counsel, as preliminary to the introduction of testi- 
mony, stated to the court and jury the issues in the 
case and the facts which they proposed to prove. From 
such statement it appeared that the sales for which 
commissions were claimed by the plaintiff were made 
whilst he was an officer of the Turkish government, 
and through the influence which he exerted upon its 
agent sent to this country to examine and report in 
regard to the purchase of arms. The particulars of the 





services rendered will be more fully mentioned here- 


after. I1t is sufficient now to say that the defendant, 
considering that the facts which the plaintiff proposed 
to prove showed that the contract was void as being 
corrupt in itself and prohibited by morality and public 
policy, upon which no recovery could be had, moved 
the court to direct the jury to render a verdict in its 
favor. The court thereupon inquired of the plaintiff's 
counsel if they claimed or admitted that the statements 
which had been made were true, to which they replied 
in the affirmative. Argument was then had upon the 
motion, after which the court directed the jury to find 
a verdict for the defendant which was accordingly 
done. Judgment being entered upon it, the case was 
brought to this court for review. The reversal of the 
judgment is sought for alleged errors of the court be- 
low in three particulars: Ist, In directing a verdict 
for the defendant upon the opening statement of the 
plaintiff's counsel; 2d, In holding that the question of 
the illegality of the contract could be considered in 
the case, the same not having been specially pleaded ; 
and 8d, In adjudging that the contract set forth in the 
opening statement was illegal and void. Each of these 
grounds will be carefully examined. 

1. Several reasons are presented against the power 
of the court to direct a verdict upon the statement of 
the facts which the plaintiff proposed to prove, that 
might be more properly urged against its exercise in 
particular cases. The power of the court to act in the 
disposition of atrial upon facts conceded by counsel 
is as plain as its power to act upon the evidence pro- 
duced. The question in either case must be whether 
the facts upon which it is called to instruct the jury be 
clearly established. If a doubt exists as to the state- 
ment of counsel, the court will withhold its directions, 
as where the evidence is conflicting, and leave the 
matter to the determination of the jury. 

In the trial of a cause the admissions of counsel as 
to matters to be proved are constantly received and 
acted upon. They may dispense with proof of facts 
for which witnesses would otherwise be called. They 
may limit the demand made or the set-off claimed. 
Indeed, any fact bearing upon the issues involved, ad- 
mitted by counsel, may be the ground of the court’s 
procedure equally as if established by the clearest 
proof. And if in the progress of a trial, either by such 
admission or proof, a fact is developed which must 
necessarily put an end to the action, the court may, 
upon its own motion, or that of counsel, act upon it 
and close the case. If on a trial for a homicide, to 
take an illustration suggested by counsel, it should 
appear from the opening statement that the accused 
had been pardoned for the offense charged, it would 
be a waste of time to listen to the evidence of his orig- 
inal criminality; for if established he would still be 
entitled to his discharge by force of the pardon. So 
in a civil action, if it should appear from the opening 
statement that it is brought to obtain compensation 
for acts which the law denounces as corrupt and im- 
moral, or declares to be criminal, such as attempts to 
bribe a public officer, or to evade the revenue laws, or 
to embezzle the public funds, the court would not 
hesitnte to close the case without delay. Of course in 
all such proceedings nothing should be taken without 
full consideration against the party making the state- 
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and qualify it so far as the truth will permit; but if 
with such explanation and qualification it should 
clearly appear that there could be no recovery, the 
court should not hesitate to so declare and give such 
direction as will dispose of the action. 

Here there were no unguarded expressions used, nor 
any ambiguous statements made. The opening counsel 
was fully apprised of all the facts out of which his cli- 
ent’s claim originated, and seldom was a case opened 
with greater fullness of detail. He dwelt upon and 
reiterated the statement of the fact which constituted 
the ground of the court’s action in directing a verdict 
for the defendant, namely, that it was Oscanyan’s in- 
fluence alone which contfolled the agent of the Turkish 
government, and for the use of that influence the 
defendant had agreed to give the compensation de- 
mand —that is to say, that whilst an officer of the 
Turkish government, the plaintiff had stipulated for a 
commission on contracts obtained from it through his 
personal influence over its agent. Had the case been 
pending in acourt of some of the States, or in an Eng- 
lish court, a nonsuit would have been ordered if the 
facts stated had been deemed fatal to the action. In- 
voluntary nonsuits not being allowed in the Federal 
courts, the course adopted was the proper proceeding. 
The aifference in the two modes is rather a matter of 
form than of substance, except that in the case of a non- 
suit a new action may be brought, whereas in the case 
of a verdict the action is ended, unless a new trial be 
granted either upon motion or upon appeal. 

The language of this court in numerous cases is in 
accordance with these views, though used with refer- 
ence to directing a verdict after evidence is received. 
But as already stated, it cannot make any difference 
as to the power of the court whether the facts be de- 
veloped by the evidence or be admitted by counsel. In 
Merchants’ Bank v. State Bank it appeared that upon 
the evidence on behalf of the plaintiff being closed, the 
defendant’s counsel moved the court below to instruct 
the jury that it was not sufficient to enable them to 
find a verdict for the plaintiff. The instruction was 
given and the jury found for the defendant. And the 
case being brought here on writ of error this court said, 
speaking through Mr. Justice Swayne: ‘*‘ According to 
the settled practice in the courts of the United States 
it was proper to give the instruction if it were clear 
the plaintiff could not recover. It would have been 
idle to proceed further when such must be the inevita- 
ble result. The practice is a wise one; it saves time 
and costs; it gives the certainty of applied science to 
the results of judicial investigation; it draws clearly 
the line which separates the province of the judge 
and jury, and fixes where it belongs the responsibility 
which should be assumed by the court.”’ 10 Wall. 

637. 

* In Pleasants v. Fant this court, speaking of a case 
where the evidence was insufficient to justify a verdict 
and where it would be the duty of the court below to 
set it aside and grant a new trial, said, speaking through 
Mr. Justice Miller: ‘Must the court go through the 
idle ceremony insuch acase of submitting tothe jury 
the testimony on which the plaintiff relies when it is 
clear to the judicial mind that if the jury should find 
a verdict in favor of plaintiff that verdict would be set 
aside and a new trial had? Sucha proposition is ab- 
surd, and accordingly we hold the true principle to be 
that if the court is satisfied, that conceding all the 
inferences which the jury could draw from the testi- 
mony, the evidence is insufficient to warrant a verdict 
for the plaintiff, the court should say soto the jury.” 
22 Wall. 122. 

ln Railroad Co. v. Fraloff it was claimed by the 
company that the court below erred in not givinga 
peremptory instruction for a verdict in its favor. But 
this court, while holding the position untenable, said, 


mentor admission. He should be allowed to explain 





speaking through Mr. Justice Harlan: ‘‘Had there 


been no serious controversy about the facts, and 
had the law, upon the undisputed evidence, pre- 
cluded any recovery whatever against the company, 
such an instruction would have been proper.”’ 100 U. 
S. 26. 

Indeed there can be at this day no serious doubt that 
the court may at any time direct a verdict when the 
facts are undisputed, and that the jury should follow 
such direction. The maxim that questions of fact are 
to be submitted to the jury and not to be determined 
by the court, is not violated by this proceeding any 
more than by a nonsuit in a State court, where the 
plaintiff fails to make out his case. The intervention 
of the jury is required only where some question of 
fact is controverted. 

Our conclusion therefore is that the first position of 
the plaintiff is not well taken. 

The suggestion in the argument that the counsel who 
made the opening had been called into the case only 
two days before the trial, and was not therefore fully 
prepared to open it, does not merit consideration. In 
the first place the record does not show that any appli- 
cation was made to the court for a postponement of 
the trial on that ground; in the second place two 
days ought to have been ample time for the counsel to 
ucquaint himself with the essential facts of the case; 
and in the third place no new fact is even now men- 
tioned that would have materially changed his state- 
ment. 

2. The position of the plaintiff that the illegality of 
the contract in suit cannot be noticed, because not 
affirmatively pleaded does not strike us as having 
much weight. We should hardly deem it worthy of 
serious consideration had it not been earnestly pressed 
upon our attention by learned counsel. The theory 
upon which the action proceeds is that the plaintiff has 
ncontract, valid in law, for certain services. Whatever 
shows the invalidity of the contract shows that in fact 
nosuch contract as alleged ever existed. The general 
denial under the code of procedure of New York, or 
the general issue at common law, is therefore sustained 
by proof of the invalidity of the transaction which 
is designated in the complaint or declaration as a con- 
tract. 

Whilst, however, at the common law, under the gen- 
eral issue in assumpsit, it was always admissible to give 
in evidence any matter which showed that the plaintiff 
never had a valid cause of action, in practice many 
other matters were allowed under that plea, such as 
went tothe discharge of the original cause of action 
and showed that none subsisted at the commencement 
of the suit —such as payment, release, accord and sat- 
isfaction, and a former recovery, and excuses for non- 
performance of the contract; and also that it had be- 
come impossible or illegal to perform it. 1st Chitty’s 
Pleading, 493; Craig v. Missouri, 4 Peters, 410-426; 
Edson v. Weston, 7 Cow. 278; Young v. Rummel, 2 
Hill, 478. It followed that there were many surprises 
at the trial by defenses which the plaintiff was not 
prepared to meet. The English courts under the au- 
thority of an act of Parliament passed in the reign of 
William the 4th, adopted rules which to some extent 
corrected the evils arising from this practice of allow- 
ing defenses under the general issue which did not go 
directly to the validity of the original cause of action. 
And the code of procedure of New York did away 
entirely withthe practice in that State, and required 
parties relying upon any thing which, admitting the 
original existence of the cause of action, went to show 
its discharge — such as a release or payment or other 
matter —to plead it specially, in order that the 
plaintiff might be apprised of the grounds of defense 
to the action. We do not understand that the code 
makes any other change in the matters admissible un- 
der the general denial 
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But if we are mistaken ip this view of the system of 
procedure adopted in New York, and of the defenses 
admissible according to it under a general denial in 
an action upon a contract, our conclusion would not be 
changed in the present case. Here the action is upon 
a contract, which, according tothe view of the judge 
who tried the case, was acorrupt one, forbidden by 
morality and public policy. We shall hereafter examine 
into the correctness of this view. Assuming for the 
present that it was a sound one, the objection to a 
recovery could not be obviated or waived by any sys- 
tem of pleading or even by the express stipulation of 
the parties. It was one which the court itself was 
bound to raise in the interest of the due administration 
of justice. The court will not listen to claims founded 
npon services rendered in violation of common 
decency, public morality, or the law. History furn- 
ishes instances of robbery, arson, and other crimes 
committed for hire. If after receiving a pardon or 
suffering the punishment imposed upon him, the cul- 
prit should sue the instigator of the crime for the 
promised reward —if we may suppose that audacity 
could go so far—the court would not hesitate a mo- 
ment in dismissing his case and sending him from its 
presence, whatever might be the character of the de- 
fense. It would not be restrained by defects of 
pleading, nor indeed could it be by the defendant's 
waiver, if we may suppose that in such a matter it 
would be offered. What is so obvious in a case of 
such aggravated criminality as the one supposed, is 
equally true in all cases where the services for which 
compensation is claimed are forbidden by law or con- 
demed by public decency or morality. 

This doctrine was applied by this court in Coppell v. 
Hall, reported in 7th Wallace. In this case Coppell 
was the acting British consul in New Orleans, and 
during the late civil war entered into acontract with 
one Hall, by which the latter agreed to furnish him 
with sundry bales of cotton, which he was to cause to 
be protected from seizure by our forces and trans- 
ported to New Orleans, and there disposed of to the 
best advantage, he to receive one-third of the profits 
for hiscompensation. For breach of this contract he 
sued Hall, who set up that the contract was against 
public policy and void, and also a reconventional de- 
mand or counter-claim for damages for a breach of the 
contract by Coppell. On the trial the court belew, 
among other things, instructed the jury that if the 
contract was illegal the illegality had been waived by 
the reconventional demand of the defendant, but this 
court said, speaking through Mr. Justice Swayne, that 
the instruction ‘ was founded upona misconception of 
the law. In such cases,’ he added, ‘there can be no 
waiver. The defense is allowed, not for the sake of 
the defendant, but of the lawitself. The principle is 
indispensable to the purity of its administration. It 
will not enforce what it has forbidden and denounced. 
The maxim ex dolo malo non oritur actio is limited by 
no such qualification. The proposition to the contrary 
strikes us as hardly worthy of serious refutation. 
Whenever the illegality appears, whether the evidence 
comes from one side or the other, the disclosure is 
fatal to the case. No consent of the defendant can 
neutralize its effect. A stipulation in the most solemn 
form to waive the objection would be tainted with the 
vice of the original contract, and void for the same 
reasons. Wherever the contamination reaches it de- 
stroys. The principle to be extracted from all the 
cases is that the law will not lend its support toa claim 
founded upon its violation.’’ See, also, Holman vy. 
Johnson, Cowper, ¢ 

Approving of the doctrine so well expressed in this 
citation, our conclusion is that the second position of 
the plaintiff is not well taken. 

3. We are brought, then, to the consideration of the 
contract upou which the action is founded. This 











is given in the opening statement of the plaintiff, with 
full particulars of the services rendered. We need 
only repeat its essential portions. As already men- 
tioned, he was at the time consul-general of the Otto- 
man government at the portof New York. . For many 
years previously to 1869 he had resided in the United 
States, and was familiar with our language. In that 
year the Turkish government sent Rustem Bey, an 
officer of high rank in its service, to the United States 
to examine and report in regard to the purchase of 
arms and muchinery for its use. He was a friend of 
the plaintiff; had known him many years, and their 
relations were intimate. On his arrival in this coun- 
try he made the plaintiff's office his headquarters, and 
there all his interviews and negotiations with the 
manufacturers of arms were had, and as he did not 
speak English, these interviews and negotiations were 
conducted through the plaintiff. The manufacturers 
soon became aware of the relation of the men to each 
other, and accordingly opened a correspondence with 
the plaintiff or waited upon him, to secure his influ- 
ence with the Bey in presenting their arms. Among 
others Winchester, the president of the Winchester 
Repeating Arms Company, of Connecticut, the defend- 
ant here, sought au introduction to him, and the scene 
is thus narrated: ‘t Said Mr. Winchester to Oscanyan, 
‘ Will you be kind enough to call the attention of Rus- 
tem Bey to my repeating rifle?’ ‘ Well,’ said Oscan- 
yan, ‘Mr. Winchester, I am receiving commissions 
from all parties for that favor, and I expect commis- 
sions for my services, and that is one of the ways by 
which I make my livelihood; if you can compensate 
me, if you can remunerate me by giving me commis- 
sions, I will use my influence for you and do all I can 
for you.’ ‘ Very well,’ said Mr. Winchester, ‘ that is 
all right. You shall have whatever commissions we 
deem proper, and we will talk the matter over and 
agree upon that.’ Accordingly Oscanyan showed the 
Winchester repeating rifle to Rustem Bey,” who was 
not pleased with it, but through Oscanyan’s influence 
was induced to send samples of it to Constantinople. 

In January, 1870, the bey received instructions from 
the Turkisy minister of ordnance to examine and re- 
port upon the Spencer gun. These instructions were 
given because the Turkish government had heard that 
the United States had a large number of these guns on 
hand which they desired to dispose of. They imme- 
diately became known to Oscanyan, and as he had 
agreed with Winchester to press the claims of the 
Winchester gun, he at once proceeded to use his influ- 
ence with the bey to condemn the Spencer gun. The 
opening statement says that ‘he raised all manner of 
objections that he could, and he finally did succeed in 
inducing”’ the bey to put it aside. Then he brought 
out a Winchester gun—a sample of which he always 
kept in his office for the very purpose, whenever op- 
portunity offered, of presenting its claims. It appears, 
however, that the bey did not, from the first, like that 
gun, and for that reason, continues the opening state- 
ment, ‘* Oscanyan had to use all his ingenuity and skill 
and perseverance and patience ’’ to get him to look at 
it at all, but finally he succeeded in getting him to 
recommend the purchase of a thousand of them for 
the use of the imperial body-guard. This, said the 
plaintiff's counsel, was done by the bey, “in order to 
please Oscanyan,”’ knowing the fact that he had an 
arrangement with the defendant for a commission on 
the sale. Accordingly the bey reported to the Turkish 
government condemning the Spencer gun and recom- 
mending the purchase of the Winchester repeating 
arms. Soon afterward Oscanyan informed Winchester 
of what he had done, when the latter remarked that 
he would have allowed Oscanyan the same commissions 
on the Spencer gun as on the others. Oscanyan re- 
plied that the United States had a large number of 
them on hand, and if the bey had reported favorably 
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on that gun the Turkish government would have or- 
dered them directly from the United States govern- 
ment. It was that reason, said Oscanyan, which 
““weighed on my mind” to persuade the bey to con- 
demn the gun. 

In February, 1870, the bey received fresh instructions 
to inquire into and report upon the price of twenty 
thousand repeating arms and to send fresh samples. 
Oscanyan soon learned of this and immediately tele- 
graphed for Winchester, who arrived at his office on 
the following day, when Oscanyan informed him that 
he had got an order for twenty thousand guns, or an 
inquiry for the price of twenty thousand, and thought 
he could get an order for one hundred thousand. He 
then called Winchester’s attention to an objection 
raised by the bey relating to the spring of the maga- 
zine of the rifle, and advised him to meet it; and this 
advice was acted upon. Soon afterward Winchester, as 
president of the company, put in writing his agree- 
ment with Oscanyan, to give ten per cent upon all sales 
of arms of the company made to or by the latter to 
the Ottoman government, provided that such sales 
were made at prices and upon terms having his ap- 
proval. This was dated on the 4th of March, 1870. On 
the following day a box of fresh samples was for- 
warded to the Turkish minister of ordnance at Con- 
stantinople, and after a delay of some months for the 
receipt of the cartridges, a trial of them was had with 
a favorable result. Written contracts between the de- 
fendant and the Turkish government followed; one 
made November 9, 1870, for arms to the amount of 
$520,000, and another made August 19, 1871, for arms 
to the amount of 3840,000. 

The plaintiff claims that these contracts were pro- 
cured through the recommendations which by his 
influence were made by Rustem bey. His counsel 
stated this in his opening, and declared that no other 
person had possessed any influence in effecting the 
sales. It is for the use of this influence that the con- 
tract in suit was made and compensation is now de- 
manded.- The question then arises, is this contract 
one which the court willenforce? We have no hesita- 
tion in answering it in the negative. The contract was 
a corrupt one — corrupt in its origin and corrupt in its 
tendencies. The services stipulated and rendered 
were prohibited by considerations of morality and 
policy which should prevail at all times and in all coun- 
tries, and without which fidelity to public trusts would 
be a matter of bargain and sale and not of duty. 

In the first place the plaintiff was, at the time, an 
officer of the Turkish government. As its consul- 
general at the port of New York he was invested with 
important functions and entitled to many privileges 
by the law of nations. It is not necessary here to 
state with any particularity the functions and privi- 
leges attached to the consular office. These will be 
found in any of the approved treatises on interna- 
tional law. 

It is enough to observe that a consul is an officer 
commissioned by his government for the protection of 
its interests and those of its citizens or subjects; and 
whilst he is sometimes allowed in Christian countries 
to engage in commercial pursuits, he is so far its public 
agent and commercial representative that he is pre- 
cluded from undertaking any affairs or assuming any 
position in conflict with its interests or its policy. By 
some governments he is invested—in the absence of 
a minister or ambassador to represent them — with 
diplomatic powers, and us between their citizens or 
subjects may also exercise judicial functions. By all 
governments his representative character is recognized, 
and for that reason certain exemptions and privileges 
are granted tohim. In the Constitution of the United 
States consuls are classed with ministers and ambas- 
sadors in the enumeration of parties whose cases are 
subject to the original jurisdiction of the Supreme 











Court, and in the treaty with the Ottoman empire 
authority is given to it to appoint consuls in the United 
States. 

It was stated in the argument that the office held by 
the plaintiff was an honorary one, created especially as 
an evidence of the high regard entertained ‘for him by 
the government of his country, asif the objection to 
his claim of a right to exact a commission on contracts 
with it, made through his influence, was obviated by 
the fact that he received no salary for the discharge of 
his official duties. Assuming the office to have been 
purely an honorary one, we do not perceive how this 
circumstance could in any respect alter his relations to 
that government. If conferred as a mark of honor, 
the fact would seem to impose upon him increased 
obligation to avoid any departure from the line of 
duty. The members of Parliament in England re- 
ceive no pay for their services, and the expenses of 
many official positions, in this and other countries, ex- 
ceed the compensation allowed to the incumbents; but 
this circumstance would not excuse, much less justify, 
them in sacrificing the public interests for individual 
gains or profits. All such positions are trusts to be 
exercised from considerations of duty and for the 
public good. Whenever other considerations are al- 
lowed to intervene and control their exercise, the trust 
is perverted and the community suffers. The plaintiff, 
it is true, was not the purchasing agent of the Turkish 
government, but he was its honored officer, upon whose 
fidelity to its interests it had aright to rely in any 
advice which he might give to its agent. But so far 
from justifying this confidence, the only motive upon 
which he appears to have acted was the hope of gain to 
hithself by high commissions on the sales effected. 
As justly remarked by the judge who tried the case, 
the benefits which would inure to the government of 
which he was the commercial representative, do not 
seem to have entered into the considerations which 
influenced his mind. 

But independently of the official relation of the 
plaintiff to his government, the personal influence 
which he stipulated to exert upon another officer of 
that government was not the subject of bargain and 
sale. Personal influence to be exercised over an officer 
of government in the procurement of contracts, as 
justly observed by counsel, is not a vendible article in 
our system of laws and morals, and the courts of the 
United States will not lend their aid to the vendor to 
collect the price of the article. Numerous adjudical 
tions to this effect are sound in the State and Federal 
courts. This is true when the vendor holds no official 
relations with the government, though the turpitude 
of the transaction becomes more glaring when he is 
also its officer. 

In Tool Co. v. Norris, reported in the 2d of Wallace, 
this court held that an agreement for compensation to 
procure a contract with the government to furnish its 
supplies was against public policy and could not be 
enforced. That was acase where the compensation 
was made contingent upon success in procuring the 
contract, and as we shall hereafter show, should be 
distinguished from agreements for services in present- 
ing information on the subject for the consideration 
of the government. It was acase where nothing was 
to be paid if no contract was obtained, and if obtained 
the compensation was to be proportionate to its extent. 
In deciding the case the court said: ‘‘ Considerations 
as to the most efficient and economical mode of meet- 
ing the public wants should alone control in this re- 
spect the action of every department of government. 
No other consideration can lawfully enter into the 
transaction, so far as the government is concerned. 
Such isthe rule of public policy, and whatever tends 
to introduce any other elements into the transaction 
is against public policy. That agreements like the one 
under consideration have this tendency is manifest. 
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They tend to introduce personal solicitation and per- 
sonal influence as elements in the procurement of con- 
tracts, and thus directly lead to inefficiency in the 
public service and to unnecessary expenditures of the 
publicfunds. * * * All agreements for pecuniary 
considerations to control the business operations of 
the government or the regular administration of jus- 
tice, or the appointment to public offices, or the ordi- 
nary course of legislation, are void as against public 
policy, without reference to the question whether 
improper means are contemplated or used in their 
execution. The law looks to the general tendency of 
such agreements, and it closes the door to temptation 
by refusing them recognition in any of the. courts of 
the country.” 

In this case the doctrine of the court in Marshall v. 
Baltimore & Ohio R. Co., reported in 16th Howard, 
was emphasized. There compensation was claimed 
by the plaintiff for.services rendered in procuring the 
passage of a law by the Legislature of Virginia, upon 
a contract that if the law was not passed, or if passed, 
was not accepted and adopted or used by the stock- 
holders, no compensation should be allowed. It was 
held that the contract was void as against public policy. 
The court, speaking through Mr. Justice Grier, said: 
“ Bribes in the shape of high contingent compensation 
must necessarily lead to the use of improper means 
and the exercise of undue influence. Their necessary 
consequence is the demoralization of the agent who 
covenants for them; he is soon brought to believe that 
any means which will produce so beneficial a result to 
himself are ‘ proper means;’ and that a share of these 
profits may have the same effect of quickening the 
perceptions and warming the zeal of influential or 
‘careless’ members in favor of the bill.’’ See, also, 
Wood v. McCann, 6 Dana, 366; Mills v. Mills, 40 N. Y. 
543. 

In Trist v. Child, reported in 21st of Wallace, the 
distinction is drawn between the use of personal influ- 
ence to secure legislation and legitimate professional 
services in making the Legislature acquainted with the 
merits of the measures desired. Whilst the former is 
condemned, the latter are, within certain limits, re- 
garded -as appropriate subjects for compensation. 
There the defendant had employed the plaintiff to get 
a bill passed by Congress for an appropriation to pay a 
claim against the United States. It was considered 
by the court to have been a contract for lobby services, 
and adjudged void as against public policy. Other 
similar cases were mentioned by the court, and after 
observing that in all of them the contract was held to 
be against public policy and void, it added, speaking 
through Mr. Justice Swayne: ‘*‘ We entertain no doubt 
that in such cases, as under all other circumstances, an 
agreement express or implied for purely professional 
services is valid. Within this category are included 
drafting the petition to set forth the claim, attending 
to the taking of testimony, collecting facts, preparing 
arguments, and submitting them orally or in writing 
toa committee or other proper authority, and other 
services of like character. All these things are in- 
tended to reach only the reason of those sought to be 
influenced. They rest on the same principle of ethics 
as professional services rendered in a court of justice, 
and are no more exceptionable. But such services are 
separated by a broad line of demarcation from per- 
sonal solicitation, and the other means and appliances 
which the correspondence shows were resorted to in 
this case.”’ 

So too with reference to furnishing the government 
with arms or supplies of any kind. It is legitimate to 
lay before the officers authorized to contract, all such 
information as may apprise them of the character and 
value of the articles offered and enable them to act for 
the best interests of the country. And for such serv- 
ices compensation may be had as for similar services 








with private parties, either upon a quantum meruit, 
or where a sale is effected, by the ordinary brokerage 
commission. And here it may be observed, in answer 
to some authorities cited, that the percentage allowed 
by established custom of commission merchants and 
brokers, though dependent upon sales made, is not re- 
garded as contingent compensation in the obnoxious 
sense of that term, which has been so often the subject 
of animadversion by this court, as suggesting the use 
of sinister or corrupt means for accomplishing a desired 
end. They are the rates established by merchants for 
legitimate services in the regular course of business. 
But where, instead of placing before the officers of the 
government the information which should properly 
guide their judgment, personal influence is the means 
used to secure the sales, and is allowed to prevail, the 
public good is lost sight of, unnecessary expenditures 
are incurred, and generally, defective supplies are ob- 
tained, producing inefficiency in the public service. 

In Meguire v. Corwine, decided at the last term, the 
doctrine of the above cases was approved. There an 
agreement to pay the plaintiff—in consideration of his 
appointment as government counsel— one-half the 
fees he might recover, was adjudged invalid. Trans- 
actions of the kind were declared to be ‘‘an unmixed 
evil;’’ and the court said that whether forbidden by 
statute or condemned by public policy, ‘no legal right 
could spring from sucha source.” 101 U.S. 111. 

In the present case there is no feature that relieves 
the contract which the plaintiff seeks to enforce from 
the condemnation pronounced in the several cases 
cited. It is the naked case of one officer of a govern- 
ment, to secure its purchase of arms, selling his influ- 
ence with another officer in consideration of a commis- 
sion on the amount of the purchase, The courts of the 
United States will not lend their aid to collect com- 
pensation for services of this nature; nor does it make 
any difference that the Turkish government did not 
object to the plaintiff's taking commission on such 
contracts, which counsel contended we must consider 
as admitted together with the rest of the opening 
statement. We may doubt whether we are compelled 
to take as correct, with the facts mentioned touching 
the contract in court, his statement of the law or cus- 
toms of other countries. But admitting this to be 
otherwise, and that the Turkish government was wil- 
ling that its officers should be allowed to take commis- 
sions on contracts obtained for it by their influence, 
that is no reason why the courts of the United States 
should enforce them. Contracts permissible by other 
countries are not enforceable in our courts, if they 
contravene our laws, our morality, or our policy. The 
contract in suit was made in this country, and its 
validity must be determined by our laws. But had it 
been made in Turkey, and were it valid there, it would 
meet with the same reprobation when brought before 
our courts for enforcement. 

The general rule undoubtedly is that the validity of 
a contract is to be decided by the law of the place 
where it is made, unless it is to be performed in an- 
other country; but to this, as to all general rules, there 
are exceptions, and among these Story mentions con- 
tracts made in a foreign country to promote or reward 
the commission of crime, to corrupt or evade the due 
administration of justice, to cheat public agents, or to 
affect the public rights, and other contracts which in 
their nature are founded in moral turpitude, and are 
inconsistent with the good order and solid iuterest of 
society. ‘All such contracts,” he adds, ‘‘ even although 
they might be held valid in a country where they are 
made, would be held void elsewhere, or at least ought 
to be, if the dictates of Christian morality, or even of 
natural justice, are allowed to have their due force and 
influence in the administration of international juris- 
prudence.” Story’s Conflict of Laws, § 258. 

Among such obnoxious contracts must be included 
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all such as have for their object the control of public 
agents by considerations couflicting with their duty 
and fidelity to their principals. A contract to bribe or 
corruptly influence officers of a foreign government 
will not be enforced in the courts of this country—not 
from any consideration of the interests of that gov- 
ernment or any regard for its policy, but from the 
inherent viciousness of the transaction, its repugnance 
to our morality, and the pernicious effect which its 
enforcement by our courts would have upon our peo- 
ple. Hope v. Hope, 8 De Gex, M.& G. 731; Watson v. 
Murray, 8 C. E. Green, 257. 

In any view of the contract here, whether it would 
be valid or invalid according to Turkish law and cus- 
toms, it is intrinsically so vicious in its character and 
tendency, and so repugnant to all our notions of right 
and morality, that it can have no countenance in the 
courts of the United States. 

Our conclusion therefore is that the third position of 
the plaintiff is not well taken. 

It follows that the judgment of the court below must 
be affirmed, and it is so ordered. 

a arn 
SUPPLEMENTARY PROCEEDINGS IN NEW 
YORK CITY. 

NEW YORK SUPREME COURT, FIRST DEPARTMENT, 
MAY GENERAL TERM, 1881. 


BALDWIN Vv. PERRY. 


Proceedings supplementary to execution may be instituted 
before a justice of the Supreme Court in the city of New 
York, under § 2434 of the Code of Civil Procedure. 


PPEAL from order in proceediugs supplementary 
to execution. 


C. F. Wells, for appellant. 
E. T. Rice, for respondent. 


Davis, P. J. The motion in this case was disposed 
of by the court below upon the single ground which is 
stated in the order as follows: “It is ordered that 
each application be, and the same is hereby denied on 
the ground that under § 2454 of the Code of Civil Pro- 
cedure, this court has no jurisdiction in supplementary 
proceedings.” 

The learned judge at Special Term, in a brief note, 
assigned the following as the reason for his decision: 

** Motion denied on the ground that by the decision 
of Mr. Justice Donohue it was held that this court 
has no jurisdiction in cases of supplementary pro- 
ceedings.” 

It is apparent that none of the suggestions of irregu- 
larity, or insufficiency of the papers on which the mo- 
tion was founded, now presented by the respondent’s 
counsel, were considered and passed upon by the court 
below. We think it our duty to confine our decision 
to the single question upon which that court passed. 

Section 2432 of the code provides for three distinct 
remedies by proceedings supplementary to execution 
against property, and section 2434, under which the 
question in this case arises, specifies the judge before 
whom such proceedings may be instituted and con- 
ducted. Its language is as follows: 

‘* Either special proceeding may be instituted before 
a judge of the court out of which, or the county judge 
or special county judge of the county to which the exe- 
cution was issued; or, where it was issued to the city 
ang county of New York, from acourt other than the 
Marine Court of that city, before a judge of the Court 
of Common Pleas for that city andcounty. Where the 
execution was issued out of a court other than the 
Supreme Court, and it is shown by affidavit that each 
of the judges before whom the special proceeding 
might be instituted as prescribed in this section, is 








absent from the county, or for any reason unable or 
disqualified to act, the special proceeding may be in- 
stituted before a justice of the Supreme Court. Ina 
that case, if he does not reside within the judicial 
district, embracing the county to which the execution 
was issued, the order made or warrant issued by him 
must be returnable to a justice of the Supreme Court 
residing in that district, or the county judge, or the 
special county judge of that or an adjoining county, as 
directed in the order or warrant.” Weare ata lossto 
see any difficulty in ascertaining the true sense and 
intention of this section. It was intended to confer 
jurisdiction in either of the proceedings specified in 
section 2432, upon the judges of several different 
courts, and to define the cases in which each jurisdic- 
tion might be exercised by some of them. To do this 
it first declares in very general terms that either special 
proceeding may be instituted before a judge of the 
court out of which the execution was issued. 

This broad language embraces every court of record 
authorized to enforce its judgment by execution 
against property, and the phrase *‘ judge of the court’”’ 
is used, as it isin various other sections of the same 
title, in its general sense, aud without regard to the 
question whether the title of such judge is technically 
that of justice or judge. This general power to insti- 
tute the proceeding, conferred upon a judge of the 
court out of which the execution was issued is nowhere 
limited by the section. But provision is afterward 
made in some cases which are specified for the further 
conduct of the proceedings beforeanother judge. The 
same clause of the section provides also that either 
special proceeding may be instituted before ‘‘a county 
judge or special county judge of the county to which 
the execution was issued.’’ This power also is general, 
and in all counties of the State where the office of 
county judge or of special county judge exists, such 
judge is clothed with authority to institute the pro- 
ceedings whenever the execution is issued to his 
county. But this latter provision would not affect the 
city and county of New York, because in that city 
there is no county judge or special county judge; and 
so it was thought necessary to provide that the judges 
of a local court standing in place of the county judges 
or special county judges of other counties, should be 
clothed with the same jurisdiction. It was therefore 
enacted that where the execution was issued to the 
city and county of New York, from acourt other than 
the Marine Court of that city, a special proceeding 
may be instituted before ajudge of the Court of Com- 
mon Pleas for the city and county of New York. This 
undoubtedly gives to the judges of the Court of Com- 
mon Pleas power to institute supplementary proceed- 
ings in all cases where the execution has been issued 
to the city and county of New York, from any court 
other than the Marine Court of thatcity. Jurisdiction 
of proceedings founded upon judgments of the Marine 
Court are left to be enforced by the judges of that 
court, under the power conferred by the first clause of 
the section, which declares that either special proceed- 
ing may be instituted before a judge of the court out 
of which the execution was issued. But with that 
exception the section gives a general power to the 
judges of the Court of Common Pleas in all cases of 
judgments upon which the execution is issued to the 
city and county of New York. The exercise of that 
power may be restricted somewhat by questions of 
residence and personal jurisdiction as specified in sub- 
sequent sections, but those questions are not now un- 
der consideration. 

The next section provides for cases where the execu- 
tion is issued out of a court other than the Supreme 
Court, and it is shown that each of the judges before 
whom the proceeding might be instituted, as prescribed 
in this section, is absent from the county or for any 
reason uuable or disqualified to act. in such a case it 
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is provided that the proceeding may be instituted be- 
fore a justice of the Supreme Court. The objects of 
this provision are too plain to require comment. The 
residue of the section provides for cases where the jus- 
tice of the Supreme Court before whom the proceed- 
ing is instituted in the case just mentioned, does not 
reside within the judicial district embracing the 
county to which the execution was issued. In that 
case the order made by him must be returnable to a 
justice of the Supreme Court residing in that district ; 
or to the county judge or special county judge of that, 
or of any adjoining county, as may be directed in the 
order. The system of section 2434 seems to be very 
plain. It isto confer power to institute the proceed- 
ings, Ist, Before any judge of any court out of which 
the execution wasissued. 2d, Before any county judge 
or special county judge of any county to which the 
execution was issued. 3d, Before any judge of the 
Court of Common Pleas in and for the city and county 
of New York, where the execution was issued to the 
city and county of New York out of any court other 
than the Marine Court of that city, and 4th, To pro- 
vide for cases where the execution is issued out of a 
court other than the Supreme Court, and each of the 
judges before whom the special proceeding might be 
instituted as previously prescribed in the section, is 
absent from the county, or for any reason unable or 
disqualified to act, by authorizing the proceeding in 
such cases to be instituted before a justice of the Su- 
preme Court, and directing where the subsequent 
steps in the proceeding shall be taken in cases in which 
the party proceeded against does not reside within the 
judicial district embracing the county to which the 
execution was issued. 

All the various parts of the section are harmonious 
and consistent with each other, and offer no occasion 
for construction, or as it seems to us for reasonable 
doubt. 

In the case before us the action was in the Supreme 
Court; execution had been issued and returned, and 
proceedings supplementary taken, under which a re- 
ceiver was appointed in that court. 

The learned judge was in our opinion fully author- 
ized by the code to grant the motion made before him. 
The decision upon which he relied in denying the mo- 
tion was erroneous, and for that reason the order must 
be reversed with $10 costs, and disbursements. 


ilalemaciaiatees 
NEW YORK COUNT OF APPEALS ABSTRACT. 

CRIMINAL LAW— RESENTENCE BY GENERAL TERM 
OF PRISONER CONVICTED OF MURDER. —A prisoner 
convicted of murder and sentenced at the Oyer and 
Terminer to be hung March 19, 1880, was by the gov- 
ernor respited until April 30, 1880. Before that date a 
writ of error and stay of execution were granted by a 
justice of the Supreme Court. The case was argued at 
a General Term of that court, and the conviction 
affirmed. Thereafter a General Term in the same de- 
partment, composed in part of different justices, issued 
a writ of habeas corpus, under which the prisoner was 
brought up before it on November 27, 1880, and on 
that day sentenced to be hung January 7, 1881. Held, 
that under the provisions of 2 R. 8. 659, §§ 23, 24, au- 
thorizing a General Term to bring a prisoner sentenced 
to death, but not executed, before it by habeas corpus, 
to inquire into the facts and circumstances, and if no 
legal reasons exist against the execution of the sen- 
tence, to sign a warrant directing the sheriff of the 
proper county to do execution of such sentence at 
such time as shall be appointed therein, the General 
Term had jurisdiction to direct the carrying out of the 
sentence, and the passing of sentence, though a need- 
less, was a harmless formality. Judgment affirmed. 
Moet v. Peopleof New York. Opinion by Earl, J. 
[Decided May 31, 1881.] 





MEcHANIC’s LIEN—NEW YORK CITY ACT—APPLIES 
TO MIRROR FRAMES SET IN WALL — PRACTICE. —(1) 
An objection generally to evidence, without assigning 
any ground of error, furnishes no cause for reversal. 
Shaw v. Smith, 3 Keyes, 316; Fountain v. Pettee, 38 
N. Y. 184. (2) The lien law of 1875 applicable to the 
city of New York provides that ‘‘every person per- 
forming labor upon or furnishing materials to be used 
in the construction, alteration or repair of any build- 
ing, shall have a lien on the same. Held, that to au- 
thorize a lien, the materials, both in fact and intention, 
must have become part and parcel of the building 
itself. The rule as to fixtures stated in McRae v. Cen- 
tral Nat. Bank of N. Y. applies. Three requisites 
are criteria of a fixture: first, actual annexation to the 
realty or something appurtenant thereto; second, ap- 
plication to the use or purpose to which that part of 
the realty to which it is connected is appropriated ; 
third, the intention of the party making the annexa- 
tion to make a permanent accession to the freehold. 
In the present case plaintiff placed mirror frames in 
the halls and parlors of several houses defendant was 
building, during the process of building. They were 
set in gaps left in the walls or base boards for that pur- 
pose, and were coustructed so as to correspond with 
the inner surface of the rooms in which they were. 
They were fastened to the walls with hooks and 
screws. They could be removed, but their removal 
would leave unfinished walls, and work would be re- 
quired to repair their absence. They formed a promi- 
nent feature of the internal ornamentation of the 
house, and were intended by the owner to be perma- 
nently attached to the buildings, and to go with them 
when sold as essential parts of the construction. Held, 
that a mechanic’s lien could be filed by the one con- 
structing such frames, against the buildings containing 
them, to secure payment for them. The case McKeage 
v. Hanover Fire Ins. Co., 81 N. Y. 38, distinguished. 
Judgment affirmed. Wardvy. Kilpatrick. Opinion by 
Finch, J. 

[Decided May 31, 1881.] 


MORTGAGE — ASSUMPTION OF — FAILURE OF CONSID- 
ERATION — EVICTION OF ONE ASSUMING, BY PARA- 
MOUNT TITLE. — A. Executed a mortgage upon land 
which he afterward conveyed to B., who assumed the 
payment of the mortgage. B. conveyed the land to 
defendant, who also assumed paymentof the mort- 
gage as part of the purchase-price. Defendant was 
thereafter evicted under a paramount title. Held, 
that the consideration of the covenant of assumption 
failed, and defendant could not be held liable for defi- 
ciency upon a foreclosure of the mortgage. It was 
said in Tallmage v. Wallis, 25 Wend. 117, that upon an 
eviction under paramount title the consideration for 
anote or bond given by a purchaser for the purchase- 
money of the land wholly failed, aud the covenants of 
title in the deed of the grantor could not be regarded 
as a consideration which would support the promise to 
pay. The samerule has been authoritatively declared 
elsewhere, and is in accordance with the general cur- 
rent of authority. Knapp v. Lee, 3 Pick. 452; Rice v. 
Goddard, 14 id. 293; Trask v. Vinson, 20 id. 105; 
Rawle on Cov. 607. In Rice v. Goddard the court say: 
“‘The promise is not made for a promise, but for the 
land; the moving cause is the land, and if that fails to 
pass the promise is a mere nudum pactum.” In Vroo- 
man v. Turner, 69 N. Y. 280, it was held that an 
assumption clause in a deed did not give a right of ac- 
tion to the mortgagee when the grantor was not him- 
self liable to pay the mortgage. The cases Halsey v. 
Reed, 9 Pai. 446; Lawrence v. Fox, 20 N. Y. 268, and 
Thorp v. Keokuk Coal Co., 48 id. 253, distinguished. In 
the case at bar defendant would not be liable to B. on 
his covenant, and the principle is that a mortgagee who 
seeks to avail himself of an assumption clause in a sub- 
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sequent deed of the mortgaged premises takes under 
and through the grantor,and is subject to defenses aris- 
ing out of the contract or transaction between the 
original parties when the deed was executed. See 
Flagg v. Munger, 9 N. Y. 483. Judgment of General 
Term reversed, and that of Special Term affirmed. 
Dunning v. Leavitt. Opinion by Andrews, J. Folger, 
C. J., and Earl, J., dissent. 

[Decided April 19, 1881.] 


SURETYSHIP — CONSIDERATION — PAYMENT — EX- 
TENSION OF TIME. —(1) While the contract of surety- 
ship needs a consideration to sustain it as well as any 
other contract (Bailey v. Freeman, 4 Johns. 280; Leon- 
ard v. Vreedenburgh, 8 id. 29), that need not be some- 
thing passing from thecreditor to the surety. Benefit 
to the principal debtor or harm or inconvenience to 
the creditor is enough to form a consideration for the 
guaranty and the consideration in that shape may be 
executory as well as executed at the time. In thiscase 
an agreement was made by the plaintiff to extend the 
payment of a part of a debt owing by the principal for 
a definite time if the debtor would procure a mortgage 
executed by his wife as security for the payment of the 
debt thusextended. In pursuance of this promissory 
notes for extension were made by the principal. The 
mortgage was made by the wife on the next day, which 
was subsequent to the date of the notes. Held, that 
there was a consideration for the mortgage, and it was 
valid. See Sage v. Wilcox, 6 Conn. 81; Breed vy. Hill- 
house, Tib. 523. (2) The principal tendered a check in 
payment of one of the notes. The creditor informed 
himif it was applied to pay the note, credit to him on 
account would be stopped. He thereupon authorized 
the creditor to apply the check upon an account owed 
by him. Held, that the surety could not claim that 
this constituted paymeut of the note or an agreement 
toextend time thereon. The test as to whether there 
is an extension discharging the surety is, could the 
surety have paid the note and enforced the consequent 
liability against the maker? This she could have done 
here. Judgment affirmed. Pennsylvania Coal Co. v. 
Blake. Opinion by Folger, C. J. 

[Decided April 26, 1881.] 
———__>___—— 


WISCONSIN SUPREME COURT ABSTRACT.* 

EQUITABLE ACTION — TO ENFORCE SPECIFIC PER- 
FORMANCE OF CONTRACT VOID UNDER STATUTE OF 
FRAUDS. — Equity will enforce specific performance of 
a contract within the statute of frauds when there has 
been sucha part performance that a refusal by one 
party to perform will operate as a fraud upon the 
other. Thus, where defendants, by promising to ac- 
cept and execute on their part a lease of certain stores 
from plaintiff for five years, induced plaintiff to break 
off pending negotiations for renting such stores toa 
third person, and to materially alter their structure in 
order to adapt them to defendant’s use, and entered 
into and held full possession of such stores for two 
years, paying rent therefor according to said agree- 
ment, but neglected (without refusing), during that 
time, to execute on their part the lease executed by 
plaintiff and tendered to them when they took posses- 
sion, and at the expiration of the two years refused to 
execute such lease, or continue to occupy or pay rent 
according to its terms, held, that they should be ad- 
judged to execute the lease. Story’s Eq. Jur., § 754; 
Potter v. Jacobs, 111 Mass. 32. The refusal to com- 
plete such a contract is in the nature of a fraud and 
defendants are estopped from setting up the statute of 
frauds. Glass v. Hulbert, 102 Mass. 24. See Paine v. 
Wilcox, 16 Wis. 202; Noucer v. Fabrian, L. R.. 1 Ch. 
App. 35; Dowell v. Dew, 1 Young & C. 356; Willis v. 
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Stradling, 3 Ves. Jr. 378; McCarger v. Rood, 47 Cal. 
141; Wait’s Act. and Def. 776, 777, 790; Rankin v. Loy, 
2 De G. F.& J. 55; Brown v. Dawson, 14 Ves. Jr. 386. 
Seaman vy. Ascherman. Opinion by Orton, J. 
[Decided April 19, 1881.] 


FORECLOSURE — WHEN RECEIVER WILL NOT BE AP- 
POINTED. —In foreclosure of mortgages, where no 
waste, or failure to pay taxes, or diminution of the 
value of the security, or increase of the mortgage debt 
is shown, but on the contrary such debt has been re- 
duced since the securities were taken, and where less 
than half the remaining debt is due, including only a 
small amount of interest, and the property consists of 
city lots, presumptively salable in parcels, and there is 
nothing to show that a party personally liable for a 
large part of the debt is not responsible to the full 
amount of any probable deficiency, it was error to ap- 
point a receiver. Insurance Co. v. Stebbins, 8 Paige, 
568; Quency v. Cheeseman, 4 Sandf. Ch. 405; Brown v. 
Chase, 1 Walker’s Ch. 43; Morrison v. Buchner, 1 
Hempst. 442; Keep v. Railway Co., 6 Chic. L. N. 102. 
Morris v. Branchaud. Opinion by Cassoday, J. 
[Decided April 19, 1881.] 


STATUTE OF LIMITATIONS — NEW PROMISE — WHAT 
IS NOT SUFFICIENT. — It is the settled doctrine in this 
State that when the statute of limitations has run 
against a debt the debt is extinguished, and that the 
bar of the statute is not removed by any mere admis- 
sion of legal liability, but only by an unqualified prom- 
ise to pay; and under section 37, chapter 138, Revised 
Statutes, 1858 (§ 4245, R. S. 1878), such promise must be 
in writing, signed by the alleged debtor. The written 
words, “I think I see my way clear to pay you the $200 
and interest lowe you. Iam in hopes another two 
years will enable me from my present income to clear 
off all pressing debts. Rest assured that not a day of 
pecuniary freedom will pass over my head without 
you hearing from me,” held, not to contain any prom- 
ise of payment sufficient to remove the bar of the 
statute. Brown v. (Parker, 28 Wis. 21; Sprecker v. 
Wakeley, 11 id. 432; Knox v. Cleveland, 18 id. 247; 
Howell v. Howell, 15 id. 55; Pleasants v. Rohrer, 17 id. 
577; Lindsey v. Fay, 28 id. 177; Carpenter v. State, 41 
id. 36; Martin v. F. & W. R. Impr. Co., 19 id. 553; 
Mattocks v. Chadwick, 71 Me. 313. Pierce v. Seymour. 
[Decided May 10, 1881.] 


—__>___—__ 
CRIMINAL LAW. 


CONVICTION — WHAT SUFFICIENT TO CONSTITUTE — 
PLEADING GUILTY.— The Coustitution of the State of 
Oregon (art. 2, § 3) declares that ‘“‘the privilege of an 
elector shall be forfeited by a conviction of any crime 
which is punishable by imprisonment in the peniten- 
tiary.’”’” The defendant was indicted for an assault 
with a dangerous weapon, contrary to section 536 of 
the Oregon Criminal Code, which crime was thereby 
made punishable by fine or imprisonment in the jail or 
penitentiary, in the discretion of the court, to which 
accusation he pleaded guilty, and was sentenced to pay 
a fine of $200. Afterward, on June 7, 1880, the de- 
fendant voted for representative in Congress at an 
election held in Madison precinct, Oregon. Held, (1) 
that the term “conviction” as used in the Constitu- 
tion of Oregon, supra, is used in its primary and ordi- 
nary sense, and signifies a proving or finding that the 
defendant is guilty, either by the verdict of a jury or 
his plea to that effect,and does not include the sen- 
tence which follows thereon; (2) that a crime “ is pun- 
ishable by” imprisonment in the penitentiary when 
by any law it may be so punished, and the fact that it 
also may be or is otherwise punished does not change 
its grade or character in this respect; (3) that the de- 
fendant was convicted by his plea of guilty of a crime 
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punishable by imprisonment in the penitentiary, and 
thereby forfeited his privilege as an elector under the 
Constitution of Oregon; and (4) that, assuming the 
term *“‘conviction’’ to include the sentence, still the 
defendant was convicted of a crime so punishable, the 
liability to such punishment and not the punishment 
actually inflicted being the circumstance which con- 
trols the effect of the conviction in this respect. See 
People v. Apgar, 35 Cal. 389; United States v. Gibert, 
2Sumn. 40; 2 Hawk P. C. Ch. 36, §§ 1, 10; Bish. Stat. 
Cr., § 348; Whart. Cr. Prac., §935; Stevens v. People, 1 
Hill, 261; Smith v. Commonwealth, 14 8S. & R. 69; 
People v. Van Steenberg, 1 Park Cr. 39; People v. 
Park, 41 N. Y. 21; Andrew v. Dieterich, 14 Wend. 34; 
Peabody v. Fenton, 3 Barb. Ch. 462; Fassett v. Smith, 
23.N. Y. 255. U.S. Cire. Ct., Oregon, March 11, 1881. 
United States v. Watkinds. Opinion by Deady, D. J. 
(6 Fed. Rep. 162.) 


FORGERY — ‘‘ FALSE DEED’’— A DEED BY ONE AS- 
SUMING TO ACT AS ATTORNEY WITHOUT AUTHORITY 
not. — Defendant W. was indicted for uttering a false 
deed under a statute against forgery. It was shown 
that the deed was signed thus: ‘*H. by W., his attor- 
ney in fact.”’ Held, that this did not constitute the 
offense charged, although W. had no authority to act 
for H. Where one executes an instrument purport- 
ing on its face to be executed by him as the agent of a 
principal therein named, when in fact he has no au- 
thority from such principal to execute the same, he is 
not guilty of forgery; the instrument is not a false ora 
forged deed within the meaning of the statute. This 
is no false making of the instrument, but merely a 
false assumption of authority. In State v. Young, 46 
N. H. 266, the court say: “‘The term ‘falsely’ has 
reference not to the contents or tenor of the writing, 
or to the fact stated in the writing, but implies that 
the paper is false, not genuine, fictitious, not a true 
writing, without regard to the truth or falsehood of the 
statement it contains.’’ In Rex v. Asscott,6 C. & P. 
408, the defendant had indorsed on a bill of exchange, 
*Rec’d of R. Aikman. G. Asscott.” Littledale, J., 
says: ‘*To forge a receipt is writing the name of the 
person for whom itis received. But in this case the 
acts done by the prisoner were the receiving for an- 
other, and signing his own name.”’ In Regina v. White, 
2C. & K. 404 (2 Coxe, C. C. 210), a bill of exchange, 
payable to the order of Thomas Tomlinson, was in- 
dorsed by the prisoner, “Per procuration Thomas 
Tomlinson, Emanuel White.’”? White had no author- 
ity whatever, from Tomlinson. It was held by a 
unanimous court of fifteen judges that this was not 
forgery. In Heilbom’s case, 1 Park. C. C. 429, a bill of 
exchange had been made payable to the order of Mc- 
Intosh & Co. It was indorsed by ‘ Alex. Heilbom.”’ 
Heilbom had no authority to make the indorsement. 
The court said: ‘‘It is the essence of forgery that one 
signs the name of anothor to pass it offas the signature 
of that other. ‘Thiscannot be when the party openly 
and on the face of the paper declares that he signs it for 
another.’”?’ In Commonwealth v. Baldwin, 11 Gray, 
197, the prisoner made and delivered a note signed 
“Schouler, Baldwin & Co.,’ stating at the same 
time that he and Schouler composed the firm. There 
was no such partnership. It was held not to be 
forgery. The court say: ‘‘ As a general rule to consti- 
tute forgery the writing must purport to be the writ- 
ing of another party than the person making it. The 
mere false statement or implication of a fact not hav- 
ing reference to the person by whom the instrument 
is executed, will not constitute the crime.” This case 
is referred to approvingly in Commonwealth v. Foster, 
114 Mass. 311, and the court there say: ‘‘ The distinc- 
tion is plainly drawn between one who assumes to 
bind another, either jointly with himself or by procur- 
ation, however groundless and false may be the pre- 





tense of authority so to do, and one who signs in such 
a manner that the instrument may purport to be the 
actual signature of another party having the same 
name. To the same effect is Mann v. People, 15 Hun, 
155. Minnesota Sup. Ct., May 26,1881. State of Min- 
nesota v. Wilson. Opinion by Mitchell, J. 


RAPE — FORNICATION NOT— OFFENSE RELATED TO, 
SO AS TO CONVICT UNDER INFORMATION FOR. — The 
statute of Wisconsin provides that if any man commits 
fornication with a single woman both shall be punished. 
Held, that under this statute fornication and rape are 
not related to each other as a smaller offense to a 
greater, and an information for rape would not sustain 
a conviction for fornication. Fornication is not a 
common-law offense, and therefore both the informa- 
tion and proof under it must conform to the statute 
which prescribes the penalty. 2 Whart. Cr. L. 2667; 
Commonwealth v. Isaacs, 5 Rand. 634; Smith v. Minor, 
1 Coxe, 16; State v. Cox, 2 Taylor, 165. The crime of 
incest can be committed only with a woman of certain 
consanguinity or relationship with the man. The 
crimes of incest, adultery, and fornication, therefore, 
differ only as to the persons, while the crime of rape 
differs from the other crimes against chastity both as 
to the persons and the manner of the sexual connec- 
tion, as by force and against the will of the woman. 
These distinctions in this class of offenses by the stat- 
ute of this State are clearly defined. In North Caro- 
lina, where fornication is not limited by the statute 
to asingle woman, both offenses are placed together in 
the same section as fornication or adultery, and both 
may be charged together in the same indictment, and 
aconviction had of either. State v. Cowell, 4 Ired. 
231. Butin that case it is held that without this pecu- 
liar statute the distinction between the offenses is so 
great that such latitude would not beallowed. Where 
they are defined as distinct offenses in the statute, then 
under an indictment for one a conviction for the other 
cannot be had. State v. Pierce, 4 Blackf. 318. So, 
also, rape cannot be charged in one count and incest 
in another, they being such different and distinct 
offenses. State v. Thomas, 4 N. W. Rep. 908 (Iowa). 
An information charging only the necessary elements 
of the crime of rape falls short of charging two essen- 
tial elements of fornication: First, that the female was 
a single woman; and second, that the sexual connec- 
tion was by concert or consent. It is thus clearly 
obvious that fornication, as the lesser offense, is not 
included in rape as the greater. And the statute re- 
lating to fornication requires both parties to be pun- 
ished, which is not the case with that relating to rape. 
See, also, 1 Bish. Crim. Proc. 419, 420; People v. Harri- 
dan, 1 Park. Cr. 344; State v. Lewis, 48 Iowa, 578; 
Commonwealth v. Murphy, 2 Allen, 163. Wisconsin 
Sup. Ct., March 2, 1881. State of Wisconsin v. Shear. 
Opinion by Orton, J. 

————»—_—_——_——_ 
RECENT ENGLISH DECISIONS. 

ASSAULT — FORCE NECESSARY — RELUCTANT SUB- 
MISSION BY DOMESTIC SERVANT TO COMMAND OF 
MISTRESS.— The plaintiff was a domestic servant in the 
service of Capt.and Mrs. Braddell. In consequence of 
a suspicion entertained by Mrs. Broddell, she sent for 
the doctor and requested him to examine the plaintiff 
to see if she was in the family way. The doctor did so 
without using any force or doing any thing more than 
was necessary for the purpose of the examination. 
The plaintiff strongly expressed her dislike to take her 
clothes off, and cried most of the time, but offered no 
further resistance, and did what the doctor told her. 
She afterward brought an action of assault against the 
master and mistress and the doctor. At the trial she 
swore that what was done was not done with her con- 
sent. The learned judge withdrew the case from the 
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jury as against the master and mistress, and the jury 
found a verdict for the other defendant. Held, that 
to maintain the action the plaintiff must have been 
overpowered by force or must have had reasonable 
cause for apprehending violence; that the factsshowed 
that she reluctantly submitted to her mistress’ orders; 
that the case was rightly withdrawn from the jury as 
against the master and mistress, and that the verdict 
of the jury wasright. Affirming decision below. See 
23 Alb. L. J. 123. Ct. App., Feb. 24, 1881. Lutter v. 
Braddell. Opinion by Bramwell, Baggallay and Brett, 
L. JJ. 44 L. T. Rep. (N. 8.) 369. 


CRUELTY TO ANIMALS — LEAVING PARROTS WITH- 
OUT WATER NOT. — Cruelty to an animal, to be within 
the statute, must cause substantial and unnecessary 
suffering to the animal, and without evidence of such 
suffering, to keep parrots for ten hours, while ou a 
journey by railway, without water, is not an act of 
cruelty upon which a conviction can rightly follow. A 
young parrot is not prima facie a domestic animal 
within the acts relating to cruelty toanimals. Q. B. 
Div., March 15, 1881. Swan v. Saunders. Opinion by 
Groveand Lindley, JJ. 44 L. T. Rep. (N. S.) 424. 


DEFINITION — *‘ BEER-SHOP.’’ — F. was subject to a 
covenant not to erect on a piece of land forming part 
of an estate laid out for building ‘any public house, 
tavern, or beer-shop,’’ nor to use any house erected 
on the piece of land assuch. A shop had been built 
on the piece of land, and F., who was the occupier of 
the shop, had obtained a license authorizing him to 
sell beer there, not to be drunk on the premises, and 
he was selling beer there accordingly. An action was 
brought to restrain F. from using his shop as a public 
house, tavern, or beer-shop. Held (affirming the de- 
cision of Jessel, M. R.), that the word “ beer-shop”’ 
had no technical meaning distinct from its ordinary 
sense, and that it must be taken to mean ashop where 
beer was sold, even if it was consumed off the premises. 
The act of F. was therefore a breach of the covenant. 
Ct. App., Jan. 31, 1881. London & Suburban Land & 
Buildiny Co. v. Field. Opinion by James, Brett and 
Colton, L. JJ. 44 L. T. Rep. (N.S.) 444. 


FORGERY — ADOPTION — NEGLECT TO GIVE NOTICE 
83Y ONE WHOSE NAME IS FORGED. —F. forged the 
name of the appellant to a bill of exchange, and dis- 
counted it with the respondents’ bank. Upon the bill 
becoming due, the bank communicated with the appel- 
pellant, but he allowed a fortnight to elapse before he 
informed them that his signature was aforgery. The 
position of the bank was not in any way altered for the 
worse during the interval. Held (reversing the judg- 
ment of the court below), that the appellant was not 
liable on the bill. Freeman v. Cook, 2 Ex. 654, ap- 
proved. Urquhart v. Bank of Scotland, 9 Scot. Law 
Rep. 508, distinguished. House of Lords, Feb. 11, 1881. 
McKenzie v. British Linen Co. Opinion by Lord 
Chanc. Selborne and Lords Blackburn and Watson. 
44 L. T. Rep. (N. S.) 431. 


MARITIME LAW—OBLIGATION OF SHIP TO ADHERE 
TO CHARTER PARTY — DEVIATION. — The primary 
obligation of a ship under charter is to proceed, if pos- 
sible, to the place named in the charter-party ; but it is 
not necessary, in order to free the ship from this obli- 
gation, and to substitute an alternative destination, 
that she should be prevented by a permanent physical 
obstruction, if the obstruction is such as to cause a 
delay so unreasonable as to make the prosecution of 
the voyage impossible from a mercantile point of view. 
By a charter-party it was provided that a ship of the 
respondents should carry a cargo of timber from the 
Baltic to the Surrey Commercial Docks, ‘or so near 
thereto as she may safely get and lie always afloat,’ 
and should deliver the same to the appellant’s on pay- 
ment of freight, ‘‘the cargo to be received at port of 





discharge as fast as steamer can deliver.” When she 
arrived in the Thames the Surrey Commercial Docks 
were so crowded that she was not able to be received 
in them, and it appeared from the evidence that she 
would not have been admitted for many weeks. She 
accordingly took up her position in the river, and ulti- 
mately discharged her cargo into lighters. In an action 
brought by the owners against the charterers for de- 
murrage, held, (affirming the judgment of the court 
below), that the delay was so great as to make it un- 
reasonable for the ship to wait for admission into the 
docks, so that the alternative in the charter-party 
came into operation, and the voyage was at an end 
when the ship was moored in the river ready to dis- 
charge her cargo, the charterers’ liability began from 
that date. Cases referred to: Brown v. Johnson, 10 
M. & W. 331; Ogden v. Graham, 1 B. & S. 773; Samuel 
v. Royal Exch. Ins. Co., 8 B. & C. 119; Shield v. Wil- 
kins, L. R., 5 Ex. 304; Schilizei v. Derry, 4 E. & B. 
873; Metcalfe v. Britannia Iron W. Co., L. R.,1Q. B. 
D. 613; Parker v. Winslow, 7 E. & B. 942; Bastifell v. 
Lloyd, 1 H. & C. 388; Hillstrom v. Gibson, 8 Ct. Sess. 
Cas.,3d ser. 463; Cappen v. Wallace, L. R.,5Q. B. D. 
163; Moss v. Smith, 9 C. B. 94; Geipelv. Smith, L. R., 
7 Q. B. 404; Jackson v. Union Mar. Ins. Co., L. R., 8 
C. P. 572; S. C.,10 C. P. 125; Hadley v. Clarke, 8 T. R. 
259; Burmester v. Hodgson, 2 Camp. 483; Randall v. 
Lynch, id. 352. Houseof Lords, Jan. 13, 1881. Dahl 
& Co. v. Nelson & Co. Opinions by Lords Blackburn 
and Watson. (44 L. T. Rep. [N. 8.] 381.) 


MARRIAGE— EVIDENCE OF FROM COHABITATION. — 
When the question is whether a certain marriage has 
or has not taken place, and the fact of cohabitation is 
established, together with reputation of marriage, a 
presumption is created in favor of the marriage having 
taken place, which can only be rebutted by strong and 
weighty evidence to the contrary. Broadalbane Case, 
L. R., 1H. of L. Sc. 199; Piers v. Piers, L. R., 2H. of 
L. Cas. 531; De Thoren v. Attorney-Gen., L. R., 1 App. 
Cas. 686. Ch. Div., April 9, 1881. Fox v. Bearblock. 
Opinion by Fry, J. (44L. T. Rep. [N.S.] 508.) 


CORRESPONDENCE 


REDFIELD’S SURROGATE LAw. 


Editor of the Albany Law Journal: 

One of your correspondents complains in last week’s 
issue (June 25, page 520), of this book, on the ground 
that it contains the following statement: ‘‘The party 
propounding the will has the affirmative ; and the bur- 
den of proof rests upon him to show, to the satisfac- 
tion of the court, that the instrument was duly exe- 
cuted by atestator of sound mind and lawful age,” 
etc., and because this proposition is sustained, by cit- 
ing Delafield v. Parish, 25 N. Y. 9, among other cases, 
your correspondent states that the decision in Dela- 
field v. Parish was *‘ directly the contrary;’’ and he 
therefore concludes that the value of Mr. Redfield’s 
book is very much impaired. 

A criticism equally minute with that applied by your 
correspondent to Mr. Redfield would be more injuri- 
ous to himself; while it is in fact unjust to both. For 
if Delafiald v. Parish decides ** directly the contrary ”’ 
of Mr. Redfield’s statement, it must have decided that 
the proponent of a will has not the affirmative on any 
issue, that he is not bound to show that the instrument 
was duly executed, or executed by a testator of lawful 
age, or, for that matter, executed at all. Of course 
your correspondent does not mean this; but no one 
could tell what he did mean, without referring to the 
case cited. Undoubtedly he intended to say that the 
decision in Delafield v. Parish was that the proponent 
was not bound to prove affirmatively that the testator 
was of sound mind. 
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Now Mr. Redfield’s book does not rest the proposi- 
tion quoted above solely upon the authority .of Dela- 
field v. Parish, but cites a series of cases, from the 
general tenor of which he deduces the rule he states. 
The question is therefore not so much what was 
decided by that single case, but what is the law, as 
deducible from all the cases? And I venture the 
opinion, with some doubt, that Delafield v. Parish 
itself sustains Mr. Redfield’s views of the law, and 
with very little doubt, that the aggregate result of the 
cases, including Delafield v. Parish, does so. 

Ispeak doubtfully concerning the Parish will case, 
because it is by no means easy to tell what legal princi- 
ples were decided in it. One judge read an opinion 
holding that the sanity of the testator had been left 
in great doubt, and that the will should therefore be 
rejected; and inthis four judges concurred. Three 
judges held that the testator wassane. One of these 
laid down the abstract proposition that the burden of 
proof, as to insanity, was upon the opponents of a 
will; and in this dictum four judges concurred. But 
dicta do not make law; and the evident fact that the 
will was rejected because the court remained in doubt 
as to whether the testator was sane or insane makes 
this case, in my opinion, an authority against the 
dictum. 

The precise point has not again come before our 
Court of Appeals; but in Rollwagen v. Rollwagen, 63 
N. Y. 504, the court unanimously held that a will made 
by a testator of unquestioned sanity must be rejected 
because he labored under some infirmities which left 
it doubtful whether he fully understood the effect of 
its provisions; the court saying that in such cases the 
proof that the testator ‘‘ understood and assented to” 
such provisions ** should be quite clear and satisfactory 
before it should be admitted to probate.’? And the 
court cited the opinion of Davis, J., in Delafield v. 
Parish with approval; that opinion being the one in 
which it was held that the burden of proof as to the 
sanity of the testator was upon the proponent of the 
will. Surely, if the burden of proof is cast upon the 
proponent to show that a sane but sick testator fully 
understood the will, the court would not admit a will 
to probate upon evidence equally balanced as to the 
testator having mind enough to understand any thing. 
The earlier decisions, as Judge Davies showed in his 
opinion, hold that the burden of proof is upon the pro- 
ponentin this respect. Judge Gould, in his dissenting 
opinion, relied upon the general rules of evidence in 
relation to contracts and other acts between living 
persons. 

Finally, let us ask what practical experience tells us 
is, and what reason tells us should be, the actual law 
in this matter. Mr. Redfield’s book states explicitly 
that very little evidence of sanity is required to sustain 
awill. His doctrine fairly interpreted is simply that, 
if the evidence is exactly balanced, the will must be 
rejected, and that some slight evidence must be given 
in support of meutal competency. Is there any surro- 
gate who admits a will to probate without asking the 
subscribing witnesses whether the testator appeared to 
be of sound mind? The surrogates of New York and 
Kings counties certainly do not. I am confident that 
the very surrogate who told Mr. Thompson that Dela- 
field v. Parish decided that the proponent of a will had 
a right to prove it without evidence as to sanity, fol- 
lowed the same practice as other surrogates in this 
respect. Would he have accepted a will if, when he 
asked the witnesses whether the testator was of sound 
mind, they had replied that it was none of his business, 
or even that they were utterly unable to say whether 
he was or not? 
the surrogate is utterly unable to determine whether 
the testator was insane or not, shall he sustain the 
will? Would the General Term sustain him if he did? 
If the case is sent to a jury and they all come into 
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court, saying that the mind of every one of them is 
evenly balanced on the issue of sanity, would the court 
direct them to give a verdict in favor of the will? If 
not, why not? 

A little thought shows that there isa great deal of 
difference between a will and acontract. The business 
of life cannot go on without contracts; but it can go 
on perfectly well without wills. The law makes a will 
for every man, which is generally better than any he 
can make for himself. Contracts are matters of 
natural right, recognized by common law. Wills are 
matters of artificial right, dependent upon statutes. 
No man has any real interest in his property after his 
death; and experience has shown so strongly the dan- 
ger of allowing men to tie up property after their 
death that their power to do so is hedged about 
with many restrictions. The presumption is that 
every willis unjust; for italways makes some disposi- 
tion of property which is contrary to the general expe- 
rience of mankind, as embodied in the law. Of course 
the circumstances of each case may remove this pre- 
sumption; but it is only reasonable to refuse to give 
effect to such dispositions of property, so long as any 
doubt remains as to the perfect soundness of mind 
of the testator. And for this reason the law sets aside 
wills on adegree of proof, either as to sanity or undue 
influence, which would make no impression in an ac- 
tion to set aside a contract. 

Iam aware that this doctrine is not universal law, 
and that in Pennsylvania, Maryland, Delaware, Ken- 
tucky, and perhaps New Jersey and other States, the 
proponent of a will is not required to give any evidence 
as to the testator’s sanity. But heis in New York, as 
is conceded by the last case, in which it is said that the 
burden of proof is not on him (Harper v. Harper, 1N. 
Y. Sup. Ct. 351, 355); and it isthe settled rule in Great 
Britain and Ireland, Maine, New Hampshire, Massa- 
chusetts, Connecticut, Georgia, Illinois and Michigan, 
that a will cannot stand if the testator’s mental ca- 
pacity is left in grave doubt. Barry v. Butlin, 2 Moore’s 
P. C. 480; Baker v. Batt, id. 317; Sutton v. Sadler, 3 C. 
B. (N. 8S.) 87; Symes v. Green, 1 Swaby & T. 461; Keays 
v. M’ Donnell, 6 Irish Rep. Eq. 611; Robinson v. Adams, 
62 Maine, 369; Cilley v. Cilley, 34 id. 162; Boardman v. 
Woodman, 47 N. H. 120; Perkins v. Perkins, 39 id. 163; 
Crowninshield v. Crowninshield, 2 Gray, 526; Baldwin 
v. Parker, 99 Mass. 79; Comstock v. Hadlyme, 8 Conn. 
261; Potts v. House, 6 Ga. 324; Rigg v. Wilton, 13 Ill. 
15; Taff v. Hosmer, 14 Mich. 309; Kempsey v. McGinnis, 
21id. 123,147; Aiken v. Weckerly, 19 id. 482; and other 
cases. And although the earlier decisions in Vermont 
in the time of Chief Justice I. F. Redfield were to the 
contrary, they have been overruled in that State, and 
the British doctrine followed. Williams v. Robinson, 
42 Vt. 658. 

Being confident that this is the law of New York, I 
think that Mr. Redfield is fully justified in stating that 
to this extent the burden of proof is upon the propo- 
nent of a will. And I think, too, that this was the 
rule actually applied in Delafield v. Parish. 

Your obedient servant, 
THOMAS G. SHEARMAN. 

NEw York, June 30, 1881. 


THE CONTINGENT FEE BUSINESS. 


Editor of the Albuny Law Journal: 

I have followed with interest the discussion in your 
JOURNAL between Judge Countryman and yourself, 
on the subject of contingent fees, or rather taking 
cases on ‘‘speculation,’’ and agree with your view of 
the subject as contained in your last number. 

There are cases where it is a necessity that the com- 
pensation of counsel should be contingent, for the 
reason that clients sometimes have rights to be pro- 
tected or enforced, which require the services of the 
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ablest counsel at our bar; and yet, they being poor, are 
entirely unable to command such services except it be 
on an agreement for compensation contingent upon 
success, but they are the exception to the rule, and in 
my judgment it is only the necessity of the case which 
justifies the practice. On the other hand, there are in 
every community men admitted to the bar (I will not 
call them lawyers), who make aspecialty of cases, par- 
ticularly actions for damages for personal injuries, 
which they bring on speculation, and there are, I know, 
in my own city, practicing lawyers who keep “run- 
ners’’ connected with their offices to “drum up” such 
litigations, and especially is this so in cases of acci- 
dents upon our railroads, steamboats and other means 
of transportation, and in some cases they are known 
to have established ‘relations ’’ with employees in the 
coroners offices, and at police headquarters, so that 
they receive the earliest information of an accident, 
and are thus enabled to offer their services on the basis 
of no pay unless they succeed in extorting money out 
of the defendants. This practice is not only disgrace- 
ful and demoralizing to the profession, but men who 
engage in it will not stop at subornation of perjury, or 
at any trickery or knavery to succeed. 

It is simply prostituting a noble profession to the 
purposes of blackmail. Keep at these fellows, Mr. 
Editor, until you drive them out of the profession 
which they disgrace, and I believe, when Judge Coun- 
tryman takes a careful second thought, he will come 
to your assistance. Very truly yours, 

Joun H. BERGEN. 

BROOKLYN, July 5, 1881. 


EcciesIASTICAL Law. 


Editor of the Albany Law Journal: 

All students of the ecclesiastical law of England and 
of the United States, must find themselves drawn to 
an investigation of the worshipful sources of that in- 
teresting branch of the English common law; anda 
knowledge of the law of the church and of the canon- 
ists, that great system of religion, philosophy and 
jurisprudence, is equally indispensable to the divine, 
the historian and the jurist. At no time since the 
sixteenth century have religious and ecclesiastical in- 
terests been so prominently as now in the foreground of 
political life, and the development of public affairs in 
Europe in this age will be largely moulded by the set- 
tlement of the great ecclesiastical questions which now 
agitate the people. In this intensely keen and fiery 
strife of religious and political partisanship it isa nota- 
ble indication of the candor with which the scholars 
of Germany approach the study of these great ques- 
tions, that it has been possible to form very recently at 
the university of Géttingen, a learned society, com- 
posed of some of the most illustrious schoolmen of 
Germany in the branches of jurisprudence, history 
and theology, without any regard to political or 
religious views or affinities; and that thus a nucleus 
has been formed for the most liberal and ingenuous 
study of the ecclesiastical and canon law and of their 
history, and for the exchange of scientific material 
with kindred organizations all over the world. 

Its president is the celebrated Dr. Richard Dove, 
privy councillor and professor of ecclesiastical law at 
Géttingen, author and editor of many learned publi- 
cations; its vice-president is Dr. Otto Mejer, the 
author of the classic ‘* Febronius,’’ published at Tiibin- 
gen in 1880, one of the most renowned modern books 
on the struggles against the papal system; and its sec- 
retary is the Rev. Dr. Wagemann, councillor of the 
spiritual court. There are in all twenty-seven mem- 
bers, among them three bishops, nineteen professors of 
the university, its curator, the inspector of the theo- 
logical seminary, and the chief justice and two associ- 
ate judges of the Superior Court. The organ of the 
society is the “‘ Zeitschrift fiir Kirchenrecht,” published 





by the academic publishing house of I. C. B. Mohr (P. 
Liebeck), at Freiburg i. Br., which will be indispensa- 
ble to every student of the ecclesiastical Jaw and to 
which the attention of the managers of the public 
libraries in our country is directed, as the great foun- 
tain of that branch of the law. 

Once the foremost of the learned bodies in Ger- 
many in the domains of both profane and ecclesiastical 
history and of public law, and the scene of the greatest 
triumphs of Karl Friedrich Eichhorn, the great master 
of the ecclesiastical law, and the father of its regenera- 
tion upon a truly historical basis, the university of 
Gottingen with its present galaxy of great theologians, 
jurists and historians, has taken once more the lead in 
inaugurating one of the most important scientific 
movements of the age. Wu. REINECKE. 

LovurmsviIt1z,Ky., July 6, 1881. 

Jury TRIALS, 
Editor of the Albany Law Journal: 

It is not often Ihave to disagree with you, but in 
your leading article headed ‘‘ Current Topics,” of July 
2d, on the subject of trial by jury, Ido. The verdicts 
of juries are often so erratic and unreasonable that 
lawyers often say they would as soon trust to dice for 
a correct decision. The evil of the system would be 
partially corrected by abolishing the unanimous ver- 
dict. A verdict by three-quarters of a jury should be 
sufficient. You assert that there are more people who 
want their cases tried before juries than can be accom- 
modated. My experience is that when a lawyer hasa 
bad or doubtful case he always insists upon a jury 
trial. That is the reason we have so many jury trials. 

A, SHOEMAKER. 

BrRooktyn, N. Y., July 6, 1881. 


[We agree to a verdict by nine in a civil case, but 
not in a criminal case.—Ep. Aus. L. Jour. | 
sianiaen einai 


NOTES. 


HE American Law Register for June contains the 
continuation of Charles Chauncey’s article on 
Contempt of Court. Also, the following cases in full: 
Hanyman v. Roberts, an action on judgment of another 
State, with note by Henry Budd, Jr.; Stonebreaker v. 
Zollickoffer, on right of life-tenant to timber blown 
down by storm, with note by F. J. B.; Richardson v. 
Snider, on notice of dissolution to successor of actual 
dealer, with note by W. W. T. —— We have received 
the Report of the Eighth Annual Conference of the 
Association for the Reform and Codification of the 
Law of Nations, held at Berne, in August, 1880. It 
contains interesting discussions and reports on many 
subjects of international moment. —— We have re- 
ceived the Proceedings of the Bench and Bar of the 
Supreme Court of the United States in memory of 
Matthew H. Carpenter, containing pathetic tributes 
from Senator Thurman, Judge Black, Judge McAr- 
thur and others, in no wise exaggerating the merits of 
this most brilliant and most amiable man. —— The 
American Law Review for July contains the following 
leading articles: Liability of officers acting in a judi- 
cial capacity, by Arthur Biddle; Liability of trust es- 
tates on contracts made for their benefit, by Louis D. 
Brandeis. —— The July number of the Criminal Law 
Magazine has a leading article on Crimes against the 
Elective Franchise. —— The Nation aud the weekly 
New York Evening Post have formed a consolidation. 
Hereafter the former is to take the place of the latter, 
under the name of The Nation, the matter, however, 
having mainly appeared in the daily Post. We have 
long valued both these publications very highly in 
matters of literature, and have considered The Nutiou 
the highest critical authority on letters in this country. 
The new enterprise has our best wishes. 
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The Albany Law Journal. 


ALBANY, JuLyY 28, 1881. 


CURRENT TOPICS. 








HE Richmond Despatch has devised the most in- 
geniously wrong method of obviating the pub- 
lic inconvenience of the assassination of the presi- 
dent. It says: ‘‘ Nevertheless, our people would 
be glad if there were a few more lives in the line of 
succession to the presidency. The law ought to be so 
changed as to leave out altogether the president pro 
tem. of the Senate and the speaker of the House of 
Representatives (who belong to the legislative de- 
partment), and as to include all the members of the 
cabinet in office at the time a vacancy happens in 
the presidential office, and then, out of abundant 
caution, al] the governors of the States, in the order 
of the ages of the States. There are hundreds of 
officials to choose from; and it is not likely that the 
governor of even New York would decline to be- 
come president of the United States. And as our 
people would gladly see a dozen persons crowded 
into the line of succession to the presidency, they 
can, we repeat, understand now better than ever 
before why the British people rejoice whenever a 
new heir to the throne is born. We say the British 
people; but we might have said, the people of every 
monarchy. Congress cannot too soon change the 
law so as to provide for a half-dozen or dozen heirs 
to the presidency of the greatest nation on earth. 
If the Federal Constitution would allow it, we 
would have all the ex-presidents and ex-vice-presi- 
dents of the United States placed in the line of suc- 
cession.” This scheme would put a premium on 
assassination, and in many cases defeat the popular 
choice. For example, if this were now the law, on 
the death of the president and vice-president, Gen- 
eral Grant would come in for a third term, On the 
assassination of Lincoln it would have restored Bu- 
chanan. The Despatch to be consistent ought to 
go for a hereditary monarchy pure and unadulter- 
ated. Nothing more absurd than the above scheme 
could be imagined except to make the defeated 
candidate the successor to the office. 


On a closer scrutiny of Justice Westbrook’s opin- 
ion in the Bayard case, on which we commented, 
ante, p. 21, we find that he put his decision not 
only on the ground that the special law provided 
for a cruel and unusual punishment, but also on 
the ground that the law was unequal. He said on 
this point: ‘‘It is equally clear that special stat- 
utes, which arbitrarily and without the existence of 
any public need therefor, punish any offense under 
a general law of the State, when committed in a 
locality, or part of a locality, or by particular indi- 
viduals, with a greater penalty than when commit- 
ted elsewhere in the same county and State, or by 
others, are certainly destructive of the equal rights 
of citizens under the law, which equality is our pro- 
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that a general law for the administration of justice, 
either civil or criminal, which professes to be for the 
government of the whole State, must operate equally 
upon all.” ‘All persons upon whom the general 
public law of the State for the punishment of crime 
operates owe to it the same allegiance, and as all 
incur in the violation of the same provision a like 
guilt, all should be liable to an equal penalty.” 
‘*The former must compel obedience to its man- 
dates by penalties which are uniform all over its 
territory, and the latter, if it attempted to enforce 
good order in a city by a statute, could not subject 
the inhabitants living upon one side of a street to a 
punishment for its violation, which, either in degree 
o1 kind, should differ from that imposed upon the 
residents of the other side under the same circum- 
stances.” This position is certainly strong, and it 
seems to us more tenable than the position that the 
punishment is cruel and unusual. 


On the contingent fee business a young lawyer 
writes us: ‘‘I suppose the test of the matter is, 
would a member of the bar enjoy telling the court 
or the jury that his fee depended on actual success 
in the case? To be really honest in the matter, 
should not an advocate begin his address thus: 
‘Gentlemen of the jury: I do not wish to speak to 
you under false pretenses. I am_ not, in this case, 
merely an officer of the court, employed by a client, 
to present to you the favorable side of the case, 
but I am a partner in this suit. Your verdict is so 
important to me that my pecuniary interest will 
tinge every word I say to you, for I shall not get a 
cent for my work unless you decide in my favor. 
In my office I have talked to all the witnesses, and 
having a great interest in the result of the case, I 
may have influenced them, though unintentionally, 
to remember all the points favorable to me and to 
forget the unfavorable ones,’ ete. After which, his 
status being defined, he could go on with his argu- 
ment. Every one understands that a broker or 
house agent is dependent on success for his fee, and 
takes what he says cum grano salis, but every one 
does not understand that of a counsel learned in the 
law, and though he knows that he is the agent of 
the opposition, he does not know that he is a part- 
ner.”’ Our correspondent here hits the nail on the 
head. If the practice is laudable, why are lawyers 
generally so averse to having it known, or at least, 
to have it come out in court, that they are pursu- 
ing it ? : 

Our correspondent further says he agrees with us 
fully, that ‘ta general practice of taking suits on 
speculation lowers the morale of the bar very 
much;” but that ‘‘many of our best lawyers take 
such cases;” that ‘‘for a young lawyer there is 
often no other alternative between doing so and be- 
ing idle, but it is a very disagreeable thing to do;” 
that he finds ‘‘it is a settled idea among some busi- 
ness men that young lawyers should do business in 
that way;” that in the cases of ‘‘ very poor men,” 
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if one will not take them on contingent fees, ‘‘and 
every one else is as scrupulous, the man would be 
remediless ; but if you charge for your work as you 
would in any other case, and make an additional 
small charge for the risk of non-payment thereof, 
making the risk charge dependent on the clearness 
or doubt of the case, it seems to me that this is 
professional, fair, and necessary. There is no doubt 
that Satan ‘‘finds mischief still for idle hands to 
do.” There is no doubt that the commercial world 
have a very unhandsome disposition to take advant- 
age of the necessities of young lawyers, and to 
tempt them into the ‘‘ contingent business.” In re- 
gard to the ‘‘risk charge,” the danger is that the 
hazard will always loom up to the lawyer as if his 
eyes were such as Sam Weller described as ‘‘a pair 
of patent double million magnifying gas micro- 
scopes of hextra power.” The lawyer never has or 
soon loses the power of impartial judgment in the 
pursuit of gain for himself. Judge Cooley most 
admirably pointed out this danger in his remarks, 
ante, 25. If the litigating community should un- 
derstand that it is very difficult to persuade a law- 
yer to take acase on a contingent fee, they would 
accommodate themselves to tlie circumstances, and 
get friends to become surety for them. After all, 
why should not a lawyer take cases for poor people 
and run his risks? There is not a physician in the 
country who has not a large list of charity patients. 
In case of success the client would have the ability 
to pay his lawyer. In case of defeat the lawyer 
would be not worse off than under the contingent 
system. If there is serious danger of lawyers be- 
ing defrauded by ungrateful clients, it is easy, by 
appropriate legislation, to give the lawyer a lien for 
counsel fees as well as taxable costs. 


The Penal Code, which had been stranded in the 
Senate, has passed that body, having previously 
passed the Assembly, and is now in the hands of 
the governor. It seems to us that this is a wise 
measure, and that the Legislature, in their present 
action, have but expressed the judgment of a great 
majority of those of the legal profession who have 
examined the bill with care. We hope the judg- 
ment of the governor will concur with theirs. If 
he should discover imperfect or injudicious provis- 
ions, we hope he will bear in mind that it is not 
likely that a perfect Code, or rather a Code that no- 
body can and will find fault with, will ever be pre- 
sented to him. This Code, we seriously and firmly 
believe, is as little open to reasonable objection, as 
any that will probably ever be devised. The 
governor’s approval of it will leave a clear field, 
next winter, for the consideration of the fourth and 
crowning member of the great scheme of codifica- 
tion broached in this State more than a generation 
ago. 


Senator Williams proposes to add to the law for- 
bidding the carrying of slung shot, etc., a provision 
that no one shall ‘‘ knowingly and secretly conceal on 


his person any pistol,” etc. This is what we call 


strong English. 





NOTES OF CASES. 


N Callahan v. Stanley, California Supreme Court, 
June 15, 1881, 7 Pac. L. J. 672, the lessee of 
farming land covenanted that the ‘‘stubble” should 
belong to the landlord. In an action by the land- 
lord’s assignee to recover damages for having been 
prevented from grazing his sheep on the land, held, 
that evidence was admissible to prove that by the 
custom of the lecality of the leased premises the 
word ‘‘stubble ” included whatever was left upon 
the ground after harvest. The court said: ‘‘It 
was the duty of the court to construe the contract 
in such a way as to render it operative and effectual 
to carry out the purpose of the parties as expressed 
in the language and terms which they used. As a 
general rule, the words of a contract are to be un- 
derstood in their ordinary and popular sense rather 
than according to their strict legal meaning; but if 
they are used in a technical sense they should be 
interpreted as usually understood by persons in the 
profession or business to which they relate; or, if 
they have a speciai meaning given to them by usage, 
the meaning should be followed. In such a case 
evidence explanatory of the words is admissible, 
not for the purpose of adding to or qualifying or 
contradicting the contract, but for the purpose of 
ascertaining it by expounding the language, and so 
enabling the court to interpret it according to the 
actual intention of the parties, and the law and 
usage of the place where it is to be performed. If 
there was an existing usage among farmers as to 
the meaning of the word ‘stubble’ when this con- 
tract was made, it must be inferred that the con- 
tracting parties, being farmers, contracted with 
reference to it, and that they used the word in the 
broader meaning which was given to it by that 
usage, and not in the ordinary or popular sense. 
Evidence of such usage and meaning was therefore 
admissible to define and explain the peculiar or 
local meaning of the word as it was used in the con- 
tract.”” See Randall v. Smith, 63 Me. 105; 8S. C., 
18 Am. Rep. 200, and note, 204; Jones v. Hoey, 22 
Alb, L. J. 297, 


In Holbrook v. O’ Berne, Iowa Supreme Court, 
June 14, 1881, 9 N. W. Rep. 291, it was held that 
an agreement between parties engaged in a common 
enterprise, by which one is to render his personal 
services, receive a certain compensation per month, 
and one-half of the profits, but is not to share in 
the losses, will not make such an one a partner with 
the others. The court said: ‘‘At most, Homing 
was an employee, and was to receive a share of the 
profits as a part of his compensation for conducting 
the business.” To the same effect, Bradley v. 
White, 10 Metc. 303; Richardson v. Hughitt, 76 N. 
Y. 55; S. C., 32 Am. Rep. 267; Leggett v. Hyde, 58 
N. Y. 272; 8. C., 17 Am. Rep. 244; Smith v. Bo- 
dine, 74 N. Y. 80; Hager v. Crawford, 76 id. 97; 
Burnett v. Snyder, id. 344. Parker v. Canfield, 37 
Conn. 250; 8. C., 9 Am. Rep. 317, looks the other 
way. In Burnett v. Snyder, 81 N. Y. 550, it was 
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held that a contract between one of two or more 
partners and a third person, with the knowledge 
and assent of the other partners, by which the third 
person is to share in the profits and losses, in the 
firm business, of the partner with whom he con- 
tracts, does not constitute such a participation in 
the profits as will make the third person a partner, 
or liable for the partnership debts. In Vinson v. 
Beveridge, 3 McArthur (Dist. Columbia), 597, A. 
and B., partners, agreed with C., their salesman, to 
associate his name with the firm. C. was to receive 
for his services at the rate of four per cent on the 


- amount of cash and credit sales, but was not to be 


bound for the debts of the firm. A notice was pub- 
lished in a newspaper of large circulation that C. 
was to ‘‘have an interest” in the establishment. It 
was held that this was not a declaration of copart- 
nership, and did not make C. responsible for the 
debts of the firm. Also, that such publication will 
not entitle a creditor of the firm to recover against 
C., unless he knew of it previously to giving credit ; 
and the mere proof of publication in a newspaper 
is not sufficient to show that the creditor had such 
knowledge at the time of the transaction. In 
Beecher v. Bush, Michigan-Supreme Court, January, 
1881, Beecher was the owner of a hotel, and 
Williams proposed in writing to ‘‘hire the use of 
it’ from day to day and open and keep it as a hotel. 
The proposal was accepted and Williams opened 
the hotel and kept it as such, it being agreed that 
Beecher should receive for the use a sum equal to 
one-third the gross earnings or receipts. Beecher 
was not held out as a partner, and had _ no control 
over the business. eld, that Beecher was not lia- 
ble as partner for supplies furnished Williams in the 
hotel business. ‘‘There may be a participation in 
the gross returns that would make the receiver a 
partner, and there may be one that would not. 
Gross returns are not profits, and may be large when 
there are no profits, but it cannot be predicated of 
either gross returns or profits that the right to par- 
ticipate is conclusive evidence of partnership. This 
is settled law both in England and in this country 
at this time.” 


In Guelick v. National State Bank of Burlington, 
Iowa Supreme Court, June 18, 1881, 9 N. W. Rep. 
328, a foreign bill of exchange, payable in New 
York, was deposited with defendant, a National 
bank at Burlington, Iowa, for collection. In the 
usual course of business, it was sent to the corre- 
spondent of the bank in New York. Proper pro- 
test and demand for payment was not made by the 
New York bank, and by reason thereof the drawers 
and indorsers were discharged. The regular course 
of business, in such cases, was for the bank receiv- 
ing the paper to forward it to its correspondent at 
the place of payment for collection, which course 
of business was well known to the owner of the 
paper. Held, that the bank in New York was a sub- 
agent employed by consent of the principal, and 
that the superior agent, the bank in Burlington, was 
not responsible for its acts, but the remedy of the 
owner of the paper was directly against the New 





York bank. The court said: ‘‘ But there is con- 
flict in the adjudged cases upon the question of the 
direct liability of the bank, employed as a sub- 
agent, to the holder of the paper, for negligence or 
default in its collection. The preponderance of the 
authorities strongly supports the conclusion we have 
just reached in this case. The following cases are 
to this effect: Dorchester and Milton Bank v. New 
England Bank, 1 Cush, 177; Fabens v. Mercantile 
Bank, 23 Pick. 330; Laurence v. Stonington Bank, 
6 Conn. 5%1; Hast Haddam Bank v. Scovil, 12 id. 
303; Hyde v. Planters’ Bank, 17 La. 560; Baldwin 
v. Bank of Louisiana, 1 La. Ann. 13; tna Ins. Co. 
v. Alton City Bank, 25 Ill. 248; Stacy v. Dane Co. 
Bank, 12 Wis. 629; Fierman v. Commercial Bank, 7 
How. (Miss.) 648; Agricultural Bank v. Commercial 
Bank, 7 Sm. & M. 592; Bowling v. Arthur, 34 Miss. 
41; Jackson v. Union Bank, 6 Harr. & J. 146; Citi- 
zens’ Bank v. Howell, 8 Md. 530; Bank of Washing- 
ton v. Triplett, 1 Pet. 25; Mechanics’ Bank v. Earp, 
4 Rawle, 384; Bellemire v. U. S. Bank, 1 Miles, 173; 
8. C., 4 Whart. 105; Daly v. Butchers & Drovers’ 
Bank, 56 Mo. 94; Smedes v. Bank of Utica, 20 Johns. 
373. The following cases hold that the bank to 
whom a bill or note is sent for collection by another 
bank is not the agent of the owner of the paper: 
Allen v. Merchants’ Bank, 22 Wend. 215; Downer v. 
Madison Co, Bank, 6 Hill, 648; Montgomery Co. Bank 
v. Albany City Bank, 3 Seld. 459 Commercial Bank 
v. Union Bank, 1 Kern. 203; 8. C., 19 Barb. 391; 
Ayrault v. Pacific Bank, 47 N. Y. 570; 8. C., 7 Am. 
Rep. 489; Indig v. Nat'l City Bank, 16 Hun, 
200; 8. C., 80 N. Y. 100; Reeves v. State Bank of 
Ohio, 8 Ohio St. 465.” The court distinguished 
Bradstreet v. Everson, 72 Penn. St. 124; 8. C., 13 
Am. Rep. 665; Lewis v. Peck, 10 Ala, 142, and Pol- 
lard v. Rowland, 2 Blackf. 22. Bank of Louisville v. 
First National Bank of Knoxville, 8 Baxt. 101, is in 
harmony with the principal case. 





a 


THE CALAS TRAGEDY. 








HESE words probably suggest no definite idea to 
more than one person in a hundred in our time, 
and yet all Europe rang with them a little more 
than a hundred years ago. Mr. Parton’s delightful 
biography of Voltaire has brought this piteous case 
freshly before the public. It furnishes a curious 
picture of the ignorance, superstition, bigotry, and 
cruelty of the most polite nation of Europe in the 
year 1771, and to the lawyer an interesting study of 
the rules of evidence and modes of punishment 
prevailing then and there. At the same time it 
presents, in his best view, Voltaire, the most influ- 
ential, and in many respects the most enlightening, 
intellectual force of the eighteenth century. 

In 1771 there were but a few Protestant families 
in Toulouse, and these continued there only on suf- 
ferance. A Protestant could not be a Jawyer, phy- 
sician, surgeon, printer, bookseller, grocer, gold- 
smith, or apothecary; hold any municipal office; 
keep a Protestant servant or clerk. The Catholic 
inhabitants believed that the Protestants made it a 
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virtue secretly to assassinate any of their number 
who should turn Catholic, the assassin being chosen 
in conclave, and bound on pain of death to execute 
the decree. It is even said that this idea still pre- 
vails among ignorant people in Toulouse. But al- 
though a Protestant could not sell groceries, he 
could sell dry goods, and Jean Calas, a Protestant, 
had carried on that business there for forty years, 
without reproach. He was then sixty-three years of 
age, ‘‘a singularly placid, kindly, tolerant, prudent 
man, not of extraordinary abilities, but‘one of the 
gentlest and worthiest of human beings, firmly at- 
tached to the reformed church, without the slightest 
tincture of ill-will toward his Catholic fellow-citi- 
zens.” He had a wife, four sons, and two daugh- 
ters. One of his sons had embraced the Roman 
Catholic religion, but his father, so far from resent- 
ment, was even more liberal to him than to the rest 
of his children.. The eldest son, Mare-Antonie, be- 
ing averse to his father’s occupation, had studied 
law, but discovering that he could not practice the 
profession as a Protestant, had tried to conceal his 
religious views. His tenets being disclosed, he fell 
into melancholy and dissolute habits, and joining 
a dramatic company, declaimed passages on suicide, 
particularly Hamlet’s soliloquy. It is noteworthy 





that he was the only bigot of his family, and the 
only one who had shown displeasure at the conver- 
sion of his brother Louis to Catholicism. 

On the evening of October 13, 1761, there were 
present, of the household, only the father, some- 


what infirm; the mother; a Catholic servant, Jean- 
nette, who had been in their service twenty-five 
years; the second son, Pierre, of twenty-five years; 
the eldest son, of powerful frame; and also a casual 
guest from Bordeaux. The family lived over the 
shop. It was observed that Marc-Antonie was unu- 
sually gloomy. He left the supper table about eight 
o’clock, and went down to the shop. He took off 
his coat, folded it neatly, and laid it on the counter. 
He then hanged himself from a stick used to bind 
bales of cloth, which he placed across the door 
posts. After the lapse of an hour his lifeless body 
was discovered and cut down by the family. The 
family themselves gave the alarm, but they made a 
natural effort to conceal the fact of the suicide, and 
for some days tliey denied it, on account of the dis- 
graceful obsequies imposed by law for the body of 
one who had taken his own life. Such an unfor- 
tunate was tried as if alive, and on conviction 
drawn naked through the streets, face downward, 
on a tumbril, pelted by the populace with mud and 
stones, hung in chains on a gibbet, and his property 
confiscated to the king. So the family falsely said 
they found his body lying strangled on the floor. 
Very soon the cry was started in the mob that gath- 
ered around the house, ‘‘Those Huguenots have 
killed their son to prevent his turning Catholic !” 
The occupants of the house were committed to sep- 
arate and solitary confinement. Being separately 
examined within a few days, they each truly nar- 
rated the circumstances. But the popular supersti- 
tion and prejudice were so wildly excited that the 
unfortunate error of the family told strongly against 





them. The church accepted the suicide as a mar- 
tyr, and buried him with extraordinary pomp. 

Up to this point, it will be observed, there was 
no sufficient evidence of murder, not even that the 
suicide had intended to embrace Catholicism. So 
the church denounced its terrors against all who 
should conceal any knowledge on the subject, as 
follows: First. Against all who knew, ‘‘ by hearsay 
or otherwise,” that he had renounced the Protestant 
religion and that he had declared his intention to 
make"public abjuration after the 13th of that month. 
Second. Against all who knew, ‘‘by hearsay or 
otherwise,” that on this account he was maltreated ' 
and threatened with death by his family. Third. 
Against all who knew, ‘‘ by hearsay or otherwise,” 
that a heretic woman urged her husband to such 
menaces, and herself threatened Marc-Antonie. 
Fourth. Against all who knew, ‘‘by hearsay or 
otherwise,” that on the 13th of the month a family 
council was held in the house, at which his death 
was resolved upon. Fifth. Against all who knew, 
‘*by hearsay or otherwise,” that this resolve was by 
them carried out by force. Sixth. Against all those 
who heard a voice crying for help, and saying, ‘‘ Ah, 
my God! what have I done to you? Have mercy 
on me!” The same voice having then become 
plaintive,"and saying, ‘‘ Ah, my God! ah, my God!” 
Seventh. Against all to whom Marc-Antonie had 
communicated his fears. Eighth. Against all who 
knew that the guest participated or consented. 
Ninth. Against all who knew, ‘‘ by hearsay or other- 
wise,’ who were the authors, accomplices, abettors, 
and favorers of the crime. 

Of course such testimony was readily forthcom- 
ing. One heard Marc-Antonie cry out, ‘‘ Ah, my 
God ! they are strangling me! Ah, my God ! they 
are assassinating me!” Another heard him say, 
‘* Al, father, you are strangling me!” Several tes- 
tified they had heard passers say, they had heard, 
‘*Ah, father, you are killing me! Have pity upon 
me! Let me say a prayer!” A priest deposed: 
‘* Some one, whose name I cannot recall, assured me 
that he had been told by the wig-maker, Durand, 
who lives in the great street near the house of the 
Sieur Calas, that his assistant, having gone out into 
the street, heard the cries and pleadings, very nearly 
as reported in the monitore; and J believe he saw 
appear from the door of the Sieur Calas a young 
man having in his hand a sword, and looking to the 
right and to the left.” And so on. 

The cause was tried by thirteen members of the 
Toulouse Parliament. After eleven sessions, by a 
vote of eight to five, they sentenced Jean Calas to 
torture, and death upon the wheel. This was on the 
9th of March, 1792, and the sentence was executed 
the next day. The object of the torture was to 
compel a confession that would implicate the rest of 
the family. First, all the old man’s limbs were dis- 
located, and he was thus kept for a long time under 
the utmost tension that nature would bear. This 
was the question ordinaire. The gentle, brave old 
man did not waver or cry out, but persisted in his 
story. After a rest of half an hour, the question ex- 
traordinaire was applied. Mr. Parton thus describes 
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it: “They laid this father, of sixty-four honorable, | delusion that such a plea for charity and tolerance 


innocent years, upon a table, on his back, with his 
head extended a little beyond the end of it; and 
while he was thus extended, one man held his nose, 
and another poured slowly into his mouth, from a 
horn, three pints of water. The man holding the 
nose occasionally loosened his hold a little, to allow 
the victim to take breath. With only a moment’s 
pause between, five such vessels of water were 
poured slowly into his mouth, until his body was 
visibly swollen, and the sufferer endured the anguish 
of a hundred drownings. Then there was a pause, 
during which he was once more questioned, and 
once more asserted his innocence. Five more horns 
of water, of about three pints’ capacity, were poured 
into his mouth, swelling his body to more than twice 
its natural size. Questioned again, he again denied 
the charge. He was then released, restoratives were 
given him, and he was handed over to the two 
priests, to be prepared by them for death.” He was 
then drawn, bare but for his shirt, on a tumbril, to the 
place of execution. Here he was bound to a cross 
on a scaffold; his limbs were broken each in two 
places; he was left to suffer thus for two hours; be- 
ing still alive, and persisting in his innocence, he 
was then strangled, and his body was burned at a 
stake. His constancy saved the lives of the family. 
The mother was released; the two daughters were 
consigned to a convent; the son, Pierre, pretended 
to abjure, and was released; the property was 
wasted, plundered, and confiscated. But the 
heavens did not fall, nor did any Christian being 
dare to interfere. 

But fortunately there was Voltaire, living in a 
sort of moral banishment and doing good at Ferney, 
and he was sought by young Donat Calas, a son, 
who at the time of the catastrophe, had been living 
at Nismes, 150 miles from Toulouse, and who was 
driven from France to Geneva by terror. The great 
infidel, whose ear was ever open to the tale of sor- 
row or oppression, took up his case. His influence 
with the government was so great that he procured 
the appointment of a council of review. He wrote 
seven pamphlets and freely spent his money. He 
rested not, night or day. He raised heaven and 
earth. He enlisted Europe. Exactly three years 
from the day of Jean Calas’ sentence, ‘‘ that sen- 
tence was annulled; the good name of the father 
was restored; the accused family, their guest and 
their servant, were declared innocent; the confisca- 
tion of the estate was cancelled.” The king gave 
the widow twelve thousand francs; to each of her 
daughters six thousand; three thousand to her sons ; 
three thousand to her servant; and six thousand 
toward the expenses, which were more than fifty 
thousand. Voltaire and Voltaire’s public did the 
rest. The chief prosecutor at Toulouse was de- 
prived of his office, lost his reason, and killed him- 
self. . 
This cause was the subject of one hundred and 
thirteen publications, including ten plays, seven 
long poems, and many engravings, and Voltaire 
himself made it the text of his Treatise upon Toler- 
Mr. Parton says: ‘‘Let no one cherish the 


ance. 








will never again be needed. In the month of Janu- 
ary, 1880, one hundred and seventeen years after 
the ‘Treatise upon Tolerance’ was written, the 
newspapers brought us an account of Mahomedans 
near Gibraltar covering an aged Jew with kerosene 
and burning him to death, and reported to us the 
lectures of a Christian, in which men of another 
belief were denounced with a ferocity which Philip 
II of Spain would have applauded in the Duke of 
Alva.” 

Voltaire was an infidel, but his life was faithful 
to civilization, to tolerance, to liberty, to justice. 
Ferney was the refuge of the unhappy and the op- 
pressed. The Calas case was one of several in 
which he converted public sentiment and reversed 
the decrees of courts. The tears, the prayers, the 
blessings of the Calas family have followed him 
and made him revered, by all who could divest their 
minds of cant, for a hundred and seventeen years in 
this world, and doubtless will not leave him unjus- 
tified or unfriended in the next. ‘‘Inasmuch as 
thou didst it unto one of the least of these my 
brethren, thou didst it unto me,” will say the Di- 
vine Teacher, whose name Voltaire denied but whose 
works he did. 


a 


THE APPLICATION OF INDIVIDUAL AND 
PARTNERSHIP ASSETS IN THE 
CASE OF AN INSOLVENT 
PARTNERSHIP. 


Inasmuch as the common law furnishes very inade- 
quate remedies in all the various phases of insolvency, 
bankrupt partnerships were early driven into Chancery 
in the winding up of their affairs. It remains to this 
day almost entirely a question of equity jurisprudence. 
The principles of the Roman law, of the ecclesiastical 
law, and of the law merchant have been invoked, and 
out of them all has been derived ‘that extraordinary 
medley of mercantile customs, Roman, Canon, and 
English law which constitutes the present law of part- 
nership in England.’’ Cory on Accounts, 69. 

**Tt was a principle of the Roman Jaw, and it has been 
acknowledged in the equity jurisprudence of Spain, 
England and the United States, that partnership debts 
must be paid out of the partnership estate, and private 
and separate debts out of the private and separate es- 
tate of the individual partner. If the partnership 
creditors cannot obtain payment out of the partnership 
estate they cannot, in equity, resort to the private and 
separate estate, until private and separate creditors are 
satisfied, nor have the creditors of the individual part- 
ners any claim upon the partnership property until all 
the partnership creditors are satisfied.’’ 3 Kent’s Com. 
75 (Comstock’s ed.), note, and cases there cited; Ez 
parte Cooke, 2 P. Wms. 500; Ex parte Elton, 3 Ves. 238; 
Dutton v. Morrison, 17 id. 210; Murrill v. Neill, 8 
How. (U. 8S.) 421; In re McLean, 15 N. B. R. 338; 
Wilder v. Keeler, 3 Paige, 167; Payne v. Matthews, 6 
id.19; Kerby v. Carpenter, 7 Barb. 373; Murray v. 
Murray, 5 Johus. Ch. 60; Ganson v. Lathrop, 25 Barb. 
455; Menagh v. Whitwell, 52 N. Y. 146; Story on Part. 
376. 

This rule is not applicable in law. Jarvis v. Brooks, 
3 Fost. (N. H.) 186. In acourt of law the preference 
of the joint creditors to the joint fund and of the indi- 
vidual creditors to the individual property are in gen- 
eral disregarded. Willard on Equity, 727; Ex parte 
Ruffin, 6 Ves. 126. 
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Lord Eldon, who stands pre-eminent among the 
chancellors for the exceeding merit of his decisions in 
this branch of the law, urges in Crawshay v. Collins, 2 
Russ. 343, *‘ that it is of the last importance that all 
partnerships should subsist if possible upon written 
articles, and that these written articles should lay 
down aclear rule in what way the interest of the part- 
ners, in the different events that may occur, are to be 
disposed of."’ Such agreements in the articles of part- 
nership, or even arrangements or agreements made 
subsequently, if bona fide, and not in any way in con- 
templation of bankruptcy, nor executory, concerning 
what is joint and what separate estate, will, if they dw 
not run against a statute, be regarded in the distribu- 
tion. Harmon v. Fisher, known as Fordyce’s case, 1 
Cowp. 117; Campbell v. Mullett, 2 Swan, 575; Collyer 
on Part. 174, 881. Cause v Beaureyard, 99 U. 8. 119, es- 
tablishes essentially the same rule, namely, that sales 
and conveyances between partners are not prima fucie 
void. The statute of Reputed ownership (6 Geo. IV, 
chap. 16, § 3), which was first passed in the reign of 
James I, provides that property which at the time of 
the bankruptcy is in the hands of the bankrupt and 
subject to his disposition, by consent of the true owner, 
shall be distributed as the property of the bankrupt. 
Ex parte Parry, 5 Ves. 575; Ex parte Browne, 6 id. 136; 
Pickard vy. Sears,6 Ad. & El. 469; Collyer on Part., 
890, 893. There was no such provision in our late Fed- 
eral bankrupt law, nor has the statute been adopted in 
any State in the Union, but the principle is one of 
common law. Storrs v. Barker, 6 Johus. Ch. 166. “It 
is the principle of discountenancing fictitious credit 
and its concomitant frauds which the statute en- 
forces. Indeed there can be no other just ground 
on which one man’s debts are to be paid with the 
property of another.” 272. 





Gow on Part. 272 

Practically there will be no insolvency of a firm 
without the insolvency of all the individual partners, 
for as long as any one of the partners is solvent he will 
be held on common-law principles in solido for all the 
debts of his firm, and would pay them without its in- 
solvency. While there are frequently insolvent part- 
ners in solvent firms, an insolvent firm made up of 
solvent partners, 7. e., of men able to pay all their joint 
and separate debts, is impossible. 

It has been determined ina vast variety of cases that 
the joint creditors of a partnership may be admitted 
under separate commissions against the partners to 
prove their claims for the purpose of voting in the 
choice of assignees and of assenting to, or dissenting 
from, the certificate, but not to have a dividend out of 
the separate estate until all the separate creditors are 
satisfied. Ex parte Boudier, 1 Atk. 98; Ex parte Vo- 
guel, id. 132; Ex parte Elton, 3 Ves. 242; Ex parts Clay, 
6 id. 813; Ex parte Taitt, 16 id. 193. 

This is unquestionably the law, but see, contra, Ex 
parte Simpson, 2 Rose. 338. The same privilege of proof 
was accorded in equity to separate creditors under a 
joint commission and for essentially the same reason. 
It was a right they already had at law. T'wiss v. Massey, 
1 Atk. 67; Ex parte Crowder, 2 Vern. 706; contra, Ex 
parte Parr, 18 Ves. 65; Ex parte Jepson, 19 id. 224. 
This right of proof in each case appears to rest in Eng- 
land more upon statute than authority. Bank. Law 
Con. Act, 12 & 13 Vict., chap. 106, § 140; Rules & Orders 
in Bank. No. 54. 

Lord Hardwicke’s rule concerning proof by joint 
creditor (1 Atk. 98) was, after much reflection, departed 
from by Lord Thurlow in Lx parte Hodgson, 1 Bro.454, 
and again more radically in Lx parte Hodgson, 2 Bro. 5 
where he allowed joint creditors to come in for pay- 
ment pari passu with separate creditors, making no 
distinction between sole and separate debts, and or- 
dered that they should all be paid out of the bank- 
rupt’s estate, which is his separate estate and a moiety 
of the jointestate. But these cases were not followed. 





Lord Loughborough restored the rule, and he was fol- 
lowed by Lord Eldon and others. It is now settled 
law, but paymeut is allowed in Lord Thurlow’s way 
out of the separate estate in case there is no joint es- 
tate. Ex parte Tuitt, 16 Ves. 193. 

The old lawyers, following the mercantile theory, 
insisted much on the entity of the partnership. a no- 
tion which appears now generally abandoned. The 
partners, I conclude, are, in fact, mediately or imme- 
diately, jointly and severally liable for all the debts 
incurred by the partnership. 

The rule was not established in equity without much 
conflict and fluctuation. In the earlier cases the chan- 
cellors are constantly found expressing doubts as to its 
being entirely sound. It is declared to bea rule of 
convenience merely, and not a rule of general equity. 
Lord Eldon says: “It is extremely difficult tosay upon 
what the rule in bankruptcy is founded.” Gray,v. 
Chiswell, 9 Ves. 125. And he expresses a similar dis- 
satisfaction in Dutton v. Morrison, 17 Ves. 210, and In 
re Wait, 1 Jac. & W. 608. Among modern lawyers it 
is disputed. Mr. Justice Story criticises it severely in 
his Partnership, § 376, while Parsons defends it in Par- 
sons on Part. 481, and 348 note. Murray v. Murray, 5 
Johns. Ch. 60, by Chancellor Kent; Bardwell v. Perry, 
19 Vt. 292; Terry v. Butler, 43 Barb. (S.C.) 395; Allen 
v. Wells, 22 Pick. 450. In Cory on Accounts, 124, is 
stated a case which sets in the clearest light the dis- 
crepancy between a settlement of the affairs of an 
insolvent company under the mercantile theory, and 
according to the law in bankruptcy. In this case a 
settlement according to the custom of merchants pays 
all the creditor’s dividends nearly equal, while in 
bankruptcy one class gets 20s. in the pound, and the 
other class 2s. This seems to me to be an ingenious 
and possible case, but one not likely to occur, and 
therefore of little value as an argument against the 
established rule, to the extent of restraining several 
creditors from attacking the partnership property 
until the joint creditors are satisfied the law is settled. 
This half of the rule seems plainly an instance of the 
influence of the law merchant which, growing up 
among commercial men, watched jealously the inter- 
ests of tradesmen, and even opposed itself to the other 
half of the rule—in every respect as equitable as the 
first half — and insisted that the joint creditors should 
be allowed to attach the separate estate at once and 
at least run the race of diligence with the separate 
creditors. 

Joint creditors of partners are entitled to payment 
out of the separate estate in competition with the 
separate creditors in the following exceptional cases, 
viz. : 

1. In case of a petitioning creditor. Ea parte Hall, 
9 Ves. 349. This is founded on the highly technical 
aud unsatisfactory reason that a commission of bank- 
ruptcy is, as declared by Lord Hardwicke in Twiss v. 
Massey, cited above, ‘‘at once an action and an execu- 
tion.’’ There seemsin it the element of superior dili- 
gence. It is not followed in the United States. Murrili 
v. Neill, cited above. 

2. Where there is no joint estate. This is Lord 
Thurlow’s case. It isan important rule, but one more 
outside the general law than an exception toit. No 
rule can apply where there is nothing to apply it to. 
Ex parte Hayden, 1 Bro. 453; Ex parte Sadler, 15 Ves. 
52; Cowell v. Sikes, 2 Russ. 191. 

3. In case of fraud, as if a partner has fraudulently 
converted to his own use property which is in reality 
joint estate. Fordyce’s case, cited above; Ex parte 
Lodge and Fendall, 1 Ves., jr., 165; Cooke’s Bank. Law, 
531. 

4. In case of distinct trades carried on by the same 
firm with distinct capital. Ex parte Hesham, 1 Rose. 
146. 

Distinct accounts are to be kept by the assignees of 
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what is joint and what is separate estate, and of the 
collection and application of each. Ex parte Voguel, 
1 Atk. 132; Ex parte Martin, 2 Bro. 15. The two estates 
may by agreement of the joint and separate creditors 
be administered as one fund. Ex parte Sheppard, Mon. 
& Bl. 415. But it must appear to the court to be for 
the general benefit to settle up in this way. Ex parte 
Strutt, 1Gl. & J. 29. If a creditor prove his claim 
against one estate when it is in reality a claim against 
the other he may correct his mistake. Ex parte Vin- 
ing, 1 Deac. 555. When one estate has paid a claim 
owed by the other there must be a refunding from the 
estate whose debt was paid to the estate which has 
paid it. Ex parte Rutherford, 1 Rose. 201. It is held 
in Crooker v. Crooker, 52 Me. 267, that if one partner 
has paid more than his share of partnership debts he 
has in equity a claim on joint property superior to that 
of separate creditors of the partners. At common 
law the right was conceded to a failing debtor, and so 
to a firm upon becoming insolvent, to prefer certain 
creditors if such preferences were made in good faith, 
in favor of a just debt, and not with a design to frus- 
trate statutes of bankruptcy. Fordyce’s case, cited 
above; Small v. Oudley, 2 P. Wms. 427; Cock v. Good- 
fellow, 10 Mod. 489; Estwick v. Cuillard,5 Term Rep. 
424; also, 8 id. 528. These preferences are now for- 
bidden in England by the statute of 12 and 13 Vict. 
They were disallowed by the United States bankrupt 
law of 1867, and are prohibited by statute in most of 
the States. 3 Pars. on Cont. 426. In New York 
they are allowed to acertain extent. A leading case 
is Riggs v. Murray, 2 Johns. Ch. 565, where Chancellor 
Kent has collected all the cases, and strongly criticises 
the reason of the rule. See, also, Murray v. Riggs, 15 
Johns. 571; and Muchie v. Cairns, 5 Cowen, 547. The 
debts as well as the estate must be clearly defined. A 
firm debt is not, as a rule, ever to be regarded asa 
separate debt. Ex parte Dobinson, 2 Deac. 341. But 
breaches of trusts and frauds on the part of the firm 
become joint and separate debts. Ea parte Barnwell, 
6 DeG., Mac. & G. 801; Ex parte Unity, etc., Banking 
Association, 3 DeG. & J. 63. A partnerin a bankrupt 
firm cannot prove in competition with the creditors of 
his firm. Ex parte Sillitoe, 1 Gl. & Jam. 382; Ex 
parte Lodgeand Fendall, cited above; Ex parte Reeve, 
9 Ves. 589. The following exceptions to this rule are 
recognized, viz. : 

1. Where separate property of a partner has been 
fraudulently dealt with as firm property. dx parte 
Harris, 1 Rose. 437. 

2. Where there are two distinct trades carried on by 
the firm with distinct capital. Cooke’s Bank. Law, 534, 
and cases there collected. 

3. Where one partner has obtained his certificate and 
subsequently becomes acreditor of the firm. Ex parte 
Atkins, Buck, 479. 

The principle that a debtor shall not be allowed to 
compete with his own creditors is as strictly carried 
out in administering the separate estate of individual 
partners as in administering the joint estates of the 
firm. The separate estate is only liable for the firm 
debts after the separate creditors are paid. Ea parte 
Carter, 2 Gl. & Jam. 124. 

The conversion of a joint into a separate debt, and 
vice versa, is an important title in this law, and the 
doctrine of merger is of wide application. By taking 
a higher security, or obtaining a judgment the debt is 
merged, e. g., a separate bond given for a joint debt 
(Ex parte Flintoff, 3 M. D. & D. 726), or a joint judg- 
ment against several for a debt owed by them jointly 
and severally. Ea parte Christie, Mon. & Bl. 352. A 
leading case is Ex parte Whitmore, 3 Mont. & A. 627. 
If one debt Uischarge another, where there is consent 
of the creditor, consideration for the new indebted- 
ness, and consideration for the discharge of the old 
debt, this will be conversion and it will amount to an 





extinguishment of the former debt. Cuxon v. Chad- 
ley,3 B. & C. 591; McKinney v. Alvis, 14 Ill. 34, per 
Lyman Trumbull, J. Presumably a negotiable note is 
not such a payment as to work conversion, but this 
may of course be rebutted. Peter v. Beverley, 10 Pet. 
(U. 8.) 567. The conversion of firm property into 
separate property, and vice versa, if made bona fide 
may be lawful, but not if in contemplation of bank- 
ruptey. Ex parte Ruffin, 6 Ves. 119; Howe v. Law- 
rence, 9 Cush. 553; Case v. Beauregard, cited above. It 
is to be noticed that a separate creditor does not ac- 
quire a right to charge the joint estate simply because 
that estate has had the benefit of the money he seeks 
to recover, nor does the joint creditor acquire a right 
to charge the separate estate of one of the partners 
because such partner alone has had the benefit. Con- 
version means something more than this. Ex parte 
Peele, 6 Ves. 602. 

In case a creditor is both joint and separate he has 
two distinct rights of action. He is not, as a rule, 
allowed in bankruptcy to rank as acreditor of each 
estate, but is compelled to elect to be either a joint or 
aseveral creditor. Ea parte Bond,1 Atk. 98; Ex parte 
Flay, 15 Ves. 4. A choice once made and acted upon, 
if it were made intelligently and with full knowledge 
of the facts, is final. Ea parte Liddell, 2 Rose. 34. 
Double proof is allowed in certain special cases, if the 
nature of exceptions to the rule, which are reduced to 
four classes, and well defined and illustrated in Lind- 
ley on Partnership, §§ 1018-1025. They hinge mainly 
on separate trades carried on by distinct firms, having 
some of the same members in each. In these cases a 
joint and separate creditor is allowed to go for his 
whole debt against both estates at the same time. 
Collyer on Part. 963; Story on Part. 388. In a late 
American case, Emery v. Canal Bank, 7 N. B. R. 217, a 
generalrule is laid down in favor of double proof in 
case of joint and several obligations, and a recovery 
allowed from both estates, on the broad ground that 
the creditor who has secured his debt in this way is 
entitled to the advantage gained by his caution and 
diligence. The Jaw seems to tend in this direction in 
the United States. 

If several persons really in partnership appear to 
the world as distinct traders for the purpose of 
using each other’s names on negotiable paper, a 
question arises whether a holder of paper made in 
this way can proceed against them severally or only 
against their joint property. It is held that he has 
hiselection in Ex parte Husband, 2 Glyn & J. 4, but 
the authorities are not uniform. See, contra, Ex parte 
Moult, 2 Deac. & Ch. 419. 

At common law aseparate creditor might have an 
execution against partnership effects, and the sheriff 
might levy on all the tangible property of the partuer- 
ship. Lord Mansfield, in Eddie v. Davidson, Doug. 
650, endeavored to reform this upon equity principles. 
At present such a judgment and execution is operative 
only against the balance due the partner after the part- 
nership debts are paid. Skipp v. Harwood, 2 Sw. 586; 
In re Wait, cited above; In the Matter of Smith, 16 
Johns. Ch. 102. In New York the interest of an in- 
solvent partner may be levied upon and sold and the 
vendee becomes tenant in common with the remaining 
members of the firm. This theory letsin the equities, 
and the vendee takes subject to an accounting and an 
adjustment. Phillips v. Cook, 24 Wend. 359, per Cowen, 
J.; Menagh v. Whitwell, 52 N. Y. 146. Ina leading 
case (Devaynes v. Noble, 1 Meriv. 529), it is held that 
equity will admit a partnership creditor to come di- 
rectly upon the separate estate without regard to the 
accounts between the partner and his firm. This is 
followed in Thorpe v. Jackson, 2 Younge & C. 553. See, 
also, Story’s Eq. Jur., § 676; Washburn v. Bunk of Bel- 
lows Falls, 19 Vt. 278; Voorhis v. Childs’ Ex’rs, 17 N. 
Y. 354: Lawrence v. The Trustees, 2 Denio, 577. 
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There seems to be no difference in principle, as to 
distribution, between real and personal estate. Real 
property owned in partnership is subject to the debts 
of the partnership primarily, and to the, private cred- 
itors of either partner only secondarily. Piatt v. Oli- 
ver, 3 McLean (U. 38.), 27; Hunter v. Martin, 2 Rich. L. 
541; 1 Washburn on Real Prop. 422. In order to sub- 
ject real estate to the incidents of partnership assets, 
it must have been bought with partnership funds for 
partnership purposes. Cox v. McBurney, 2 Sandf. 561; 
Arnold v. Wainwright, 6 Minn. 370. On the whole 
matter of the application of partnership real estate 
there are many subtleties. Tud. Cas. 721; Story’s 
Eq. Jur. 674, 675; Buckley v. Buckley, 11 Barb. 45; 
Webster v. Vandeventer, 6 Gray, 428; Shearer v. Shearer, 
98 Mass. 107. 

I cannot touch upon the doctrine of set-off, mutual 
debts and mutual credits, etc., farther than_to cite two 
ancient cases, Anon, 1 Mod. 215, and Chapman v. 
Derby, 2 Vern. 117, which are the earliest decisions in 
point that I have found. The first is of 28 Car. LI, by 
Lord North, C. J., and is printed in the old black-letter 
reports of that period. The second case is dated 1689. 
Both state the law essentially as it is now held. There 
is a set-off in law and an equitable set-off. Ex parte 
Blagden, 19 Ves. 467; McKinnon yv. Armstrong, 2 App. 
Cas. 531. It is regulated in England partly by statute. 
2 Geo. IT, ch. 22, 813; Sid.,ch. 24,85; Tucker v. Oxw- 
ley, 5 Cranch, 34; In re North, 16 N. B. R. 420; also, 17 
id. 113. Joint and separate debts cannot be set off 
against each other. Ex parte Twogood, 11 Ves. 517. 
Contra, Ex parte Hanson, 12 id. 346, and 1 Rose. 156. 

The liability of limited and dormant partners may 
perhaps be regarded as a branch of this subject, but it 
is not necessarily so. In the case of limited partners 
the liability is regulated by statute, and is in general 
confined to the amount contributed. The distinct 
right of such a partner could ouly be important ina 
distribution of a surplus, and an insolvent firm would 
have no surplus. 

It is sometimes difficult to distinguish between the 
law in case of an insolvent partner, and in case of an 
insolvent partnership. Itseems frequently to be con- 
fused in the reports. 

The first legislative act in England for the dissolu- 
tion and winding up of companies was passed in 1844, 
and was the act of 7 and8 Vict., ch. 111, known as 
“The Winding Up Act.” It has been amended at vari- 
ous times. The present law is called ‘The Bankrupt 
Law Consolidation Act.’’ 12 and 13 Vict., ch. 106. 

Since the repeal of the Federal Bankrupt Law of 
1867 the insolvent system of the State of New York is 
againin full force. ‘The General Assignment Act of 
1877’ was passed by the Legislature in anticipation of 
the repeal of the Federal law. Laws of 1877, ch. 466, 
amended in the Laws of 1878, ch. 318. Bishop on In- 
solvent Debtors is a new and valuable book for a stu- 
deut, and volume XII of the American Law Review 
(1877-78) is almost a digest of legislation and litigation 
in bankruptcy in the United States at an important 
period, when the Federal law was expiring, and the 
State law coming again into force. 

I have chosen to treat the subject historically rather 
than logically as being a simpler method, and one 
which could better be comprised in the limits pre- 
scribed. It could be more scientifically and more sat- 
isfactorily discussed by considering the rules govern- 
ing the application of assets of a bankrupt company: 

1. Where there are judgments against the assets. 

2. Where there are no such judgments. 

3. Where there are some judgment debts and some 
unsecured debts. 

And again: 

1. Where there has been an assignment to a trustee. 

2. Where there is no assignment, but a winding up 
at law. (This will rarely occur, because, as a rule, 





some creditor will think himself aggrieved and get the 
case into Chancery.) 

The study of this subject makes plain, in my judg- 
ment, the wisdom of a National bankrupt law. The 
one proposed by the Hon. John Lowell, of Mass., a 
circuit judge of the United States, appears to have 
many points of excellence, and to have avoided many 
of the serious defects and mischievous features of the 
law lately repealed. It is perhaps impossible to devise 
a system of bankruptcy which will not be open to 
many objections, or one which may not be, in some 
manner, made to subserve the interests of designing 
rascals who mean, under any code, to live a prey upon 
honest tradesmen. But the advantages of uniformity 
throughout the Union, and the real help it extends to 
honest insolvents, by enabling them to start again in 
the race of trade, may fairly be set over against seri- 
ous evils. Looking at insolvency broadly, it can 
scarcely be questioned that it would be well not only 
to have in the United States such a system of bank- 
ruptcy as exists in England, or if possible a better one, 
but the subject of insolvency is worthy of the atten- 
tion of the International Code Committee. An inter- 
national code of bankruptcy, wisely framed, and 
operative throughout Christendom, is most desirable. 

C. F, Beacu, JR. 

New York, Muy 18, 1881. 
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EFFECT OF REMARRIAGE UPON ALIMONY. 


ILLINOIS SUPREME COURT, MAY 14, 1881. 


STILLMAN V. STILLMAN. 


Alimony to a divorced wife should not be allowed after she 
has again married. 


After judgment in favor of 


_— for divorce. 
complainant, the wife, and an award of alimouy, 
Thereupon defendant, the hus- 
band, moved to be exempted from tbe payment of 


she married again. 


alimony or fora reduction in its amount. The court 
of first instance reduced the amount or alimony toa 
nominal sum. This order was reversed by the appel- 
late court and from that decision defendant appealed. 
The facts fully appear in the opinion, 


A. T. Galt, for appellant. 
Joseph Wright, for respondent. 


Scort, J. On the 9th day of July, 1877, Fannie H. 
Stillman obtained a divorce from her husband, Charles 
P. Stillman, on bill filed in the Circuit Court of Cook 
county, where the parties resided. The decree ren- 
dered made it obligatory on defendant to pay to com- 
plainant $60 per month as alimony. That sum was regu- 
larly paid to complainant up to the 1st day of February, 
1880. 

On the 14th day of January, 1880, complainant mar- 
ried Frank Eldredge, with whom she has ever since 
lived as his wife. 

At the March term, 1880, of the Circuit Court in 
which the divorce proceedings were had, defendant 
appeared and entered a motion to amend the decree so 
as to exempt him from further payment of alimony, or 
to decrease the amount fixed by the decree. An affi- 
davit of defendant sets forth as the grounds of the 
motion, lst, a material decrease in the amount of his 
income since the rendering of the decree, and financial 
embarrassment occasioned by incumbrances upon his 
property, and 2d, the subsequent marriage of com- 
plainant. 

Complainant resisted the motion, and filed her own 
affidavit, in which she stated: Ist, facts, tending to 
show the financial ability of defendant to continue to 
pay the alimony awarded her by the original decree; 
and 2d, that the income of her present husband, after 
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discharging other obligations resting upon him, is in- 
sufficient to afford her an adequate support. 

On the hearing of the motion the court made an 
order modifying the original decree in such manner as 
to absolve defendant from further payment of the ali- 
mony ordered by the original decree, and in lieu 
thereof it was decreed defendant from that date 
shouid pay complainant one dollar annually, to be paid 
at the end of each year. A counsel fee was allowed 
complainant to resist the motion to reduce her ali- 
mony. 

An appeal was taken by complainant from that de- 
cree to the appellate court of the first district. The 
errors assigned call in question the correctness of the 
judgment of the Circuit Court in amending the original 
decree in respect to the alimony allowed, and in re- 
ducing it to a nominal sum. Cross-errors were as- 
signed: ist, as to the allowance of a solicitor’s fee to 
the party resisting the motion; and 2d, in not making 
such decree retroactive so as to suspend the pay- 
ment of alimony after the first day of February, 1880, 
on account of the previous marriage of complainant. 

The appellate court reversed so much of the order 
of the Circuit Court as absolved defendant thereafter 
from paying alimony as required by the original de- 
cree, and giving complainant in lieu thereof one dollar 
ayear; but in other respects affirmed the order or 
decree of the Circuit Court. 

An appeal was granted to defendant on a single ques- 
tion, viz.: whether the subsequent marriage of com- 
plainant ipso facto entitled defendant to have the 
alimony provided in the original decree reduced to a 
nominal sum, complainant’s husband being unable to 
provide her with a suitable support, and defendant 
being able to pay the amount fixed in the original de- 
cree —the court being of opinion such question is in- 
volved in this case, and is of such importance on 
account of principle and collateral interest that it 
should be passed upon by the Supreme Court. 

The appellate court, by its judgment, assumed to 
find certain facts. 1st. That defendant is the owner 
of alarge estate derived from his father who is de- 
ceased, and has means out of which he might comply 
with the original decree as to alimony; and 2d, that 
since the rendering of the original decree, complainant, 
ou January 14, 1880, married a man by the name of 
Eldredge, who works upon a salary of seventy-five dol- 
lars per month, out of which he has to support an aged 
mother, and that he is unable to support complainant. 

It will be observed, this is not a case where the find- 
ings of facts by the appellate court, although embodied 
in and made a part of its judgment, is conclusive on 
the Supreme Court. The practice act has not so pro- 
vided. In all chancery cases this court may look into 
the record and ascertain what facts are established by 
theevidence. The rule as to the practice in such cases 
has been settled by repeated decisions of this court. 
Ou looking into the record it is seen, the testimony 
concerning disputed facts is contained in ex parte affi- 
davits—a most unsatisfactory mode of eliciting the 
truth as to any question of fact. Itis shown defend- 
ant’s income is now much less than when the alimony 
was fixed by the original decree, and that his propérty 
is so heavily incumbered as to cause great financial 
embarrassment. 

It is admitted the income of: complainant’s husband 
is $75 per month, but it is not proven that sum is not 
sufficient to enable him to afford her a suitable sup- 
port considering the social position she occupies. It 
certainly cannot be declared as a fact generally known 
that it is not. It may therefore be assumed for the 
purposes of the decision of the question involved as 
the same is certified to this court, that defendant is 
able to pay the alimony provided in the original de- 
cree, and that complainant’s husband is able to afford 
her a reasonable support every way suitable and cor- 





responding with the position the parties occupy in 
social life. 

The question presented has not before arisen in this 
State, and the court is left free to determine it as one 
of first impression, by the aid of such decision as 
may have been given to it by other courts whose judg- 
ments are entitled to respect. The jurisdiction of the 
court to grant the relief sought, is expressly conferred 
by statute, which provides the court in which any 
divorce is decreed may make such order touching ali- 
mony and maintenance of the wife, as from the cir- 
cumstances of the parties and the nature of the case 
shall be fit, reasonable and just, and may on applica- 
tion from time to time make such alterations in the 
allowance of alimony and maintenance as shall appear 
reasonable and proper. 

Although our statute vests courts granting divorces 
with large discretion in respect to the allowance of 
alimony, and in the making of such alterations con- 
cerning the same as shall appear to be reasonable and 
proper, it is understood to bea judicial discretion, 
subject to review in an appellate court, so that there 
may be no abuse of that discretion with which courts 
are clothed in such matters and to the end that justice 
may be done. 

The Circuit Court was of opinion that the subsequent 
marriage of complainant so changed the relations of 
the parties as to make it reasonable and proper to re- 
duce the alimony granted by the original decree to a 
nominal sum, and so decreed. That decree finds sanc- 
tion in considerations that affeet vitally the best inter- 
ests of society and conserve a sound public policy. 

Alimony is that allowance which is made to a woman 
on a decree of divorce, for her support, out of the 
estate of her husband. At common law it was usually 
settled at the discretion of the ecclesiastical judge, on 
consideration of all the circumstances of the case. 

The practice in our courts follow closely the practice 
in the English courts in that respect. Underlying all 
rules of practice to which long usage has given the 
consistence of law may be found some reason that 
satisfies the common judgment of their justness. 

Accordingly it is found that the principle on which ali- 
mony is given to the divorced wife is, that it is the equiv- 
alent of that obligation implied in every marriage con- 
tract, that the husband shall furnish his wife what shall 
be deemed a suitable support, corresponding in degree 
with his pecuniary ability and social standing and from 
any further performance of his marital obligation in 
that regard he is absolved by the decree of divorce. 
Our statute is silent as to when and for what cause the 
husband may be relieved from further payment of 
alimony imposed by the decree. In the absence of 
legislation the question remains for the decision of the . 
courts. Of course the decease of the beneficiary ope- 
rates to suspend all further payment of alimony. 

It is for the obvious reason that it is no longer necessa- 
ry forhersupport. The personal representatives were 
never permitted to recover any portion of the sum de- 
creed except such sum or installment thereof as had 
become payable in her life-time and which remained 
unpaid at herdeath. Reasoning from analogy it would 
seem that when for any cause the alimony decreed 
becomes unnecessary for the support of the wife, or 
when circumstances transpire that make it inequitable 
she should have further allowance, it would be reason- 
able and proper for the court to absolve the husband 
from the burdens imposed by the decree. This the 
court has ample power to do under our statute. 

It would be difficult to suggest or conceive any cause 
that would present grounds more “reasonable and 
proper’’ for suspending further payment of alimony, 
than the subsequent marriage of the divorced wife. 

The impression made by the doctrine of the common 
law, that by marriage husband and wife are one per- 
son in law, has not been entirely removed from the 
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mind by modern legislation. The obligation implied 
in the marital relation, resting on the husband to sup- 
port his wife remains, having all the binding efficacy it 
had at common law. 

Courts of equity will be slow to change that obliga- 
tion in any case from the husband to another man, 
although he may once have been the husband of the 
wife. Aside from its positive unseemliness, such a 
policy finds no support in any equitable consideration. 

Treating alimony, as may be done, as the equivalent 
of that obligation for support which arises in favor of 
the wife out of the marriage contract, and which is lost 
when that contract is annulled by the decree, she 
obtains the same obligation for support by a second 
marriage. It is unreasonable that she should have the 
equivalent of an obligation fer support by way of ali- 
mony from a former husband and an obligation from 
a present husband for an adequate support at the same 
time. 

It is illogical as wellas unreasonable. It is her privi- 
lege to abandon the provision the decree of the court 
made for her support under the sanction of the law, 
for another provision of maintenance which she would 
obtain by a second marriage, and when she has done 
so the law will require her to abide by her election. 
There is no reason why she should not do so. 

Conforming closely with this view of the law on the 
following cases in which questions analogous with the 
one involved were considered: Albee v. Wyman, 10 
Gray, 222; Bowman v. Worthington, 24 Ark. 522. 

All the cases referred to as holding doctrines con- 
trary to the views here expressed, have been carefully 
examined. It is not perceived that any of them are 
directly in point, unless it is Shepherd v. Shepherd, 1 
Hun,241. The reasoning of the court in that case on the 
question involved in this decision is neither conclusive 
nor satisfactory. 

Forest v. Forest, 3 Bosw. 661, is upon a question that 
does not come within range of this decision. Nor was 
the effect of a subsequent marriage of the wife upon 
her alimony discussed when the Forest case was before 
the Court of Appeals. 25 N. Y. 501. 

Miller v. Clark, 23 Ind. 870, holds that arrears of ali- 
mony decreed by acourt in favor of a divorced wife 
under the statutes of that State may be collected after 
her death by her administrator. Exactly the same 
question was considered by this court in Danet v. 
Egermon, 80 Ill. 274, and the same conclusion reached, 

Perkins v. Perkins, 12 Mich. 456, holds that the sec- 
tion of the statute of that State which provides that 
after decree for alimony, the court may, from time to 
time, on the petition of either party, revise and alter 
such decree, must be construed as only authorizing the 
change on new facts thereafter transpiring, which are 
of such a character as to make the change necessary to 
suit such new state of facts, and in so far as that case 
can have any possible application to the case in hand, 
it is fully indorsed. 

It is said the policy of the law favors rather than re- 
strains marriage, and the suggestion of counsel is, if 
the subsequent marriage of the wife shall be held to 
suspend the further payment of alimony by the former 
husband, it is in restraint of marriage, which is for- 
bidden. It is not perceived there is any force in the 
argument on this branch of the case. 

Pension laws, suspending further payments to widows 
on account of subsequent marriage, have existed many 
years, and no suggestion was ever made they operated 
in restraint of marriage. 

Nor is it understood how such laws could have any 
such effect. Pensions are no doubt granted under the 
belief they furnish in some degree at least, that sup- 
port which it is supposed the husband would have 
rendered to the wife if living and which is lost to her 
by his death. 

On her subsequent marriage she simply abandons the 





provision which the law humanely made for her fora 
support which she has aright to expect she will re- 
ceive from her second husband. That is precisely the 
case as to alimony. The divorced wife abandons the 
provision made for her support out of the estate of her 
former husband by the decree of the court for that 
adequate support which she contracts for by the sub- 
sequent marriage. It isa matter that affects her own 
happiness, and about which she is perfectly free and 
competent to make achoice. Whether she acts wisely in 
her election, and whether in every instance she obtains 
as good or as adequate support by her marriage as that 
which she abandoned, are questions about which courts 
can have no concern. It is a matter of her own vol- 
untary election. 

There was no error in the Circuit Court in refusing 
to make its decree retroactive so far as to cut off ali- 
mony that had previously accrued. As respects the 
allowance of counsel fees to complainant in resisting 
the motion for the reduction of her alimony, the court 
acted within powers conferred by the statute, and the 
fees allowed are not unreasonably high. 

The judgment of the appellate court will be reversed 
and the cause remanded with directions to that court 
to affirm the decree of the Circuit Court in all things. 

Judgment reversed. 


DUTY AND LIABILITY OF MASTER TU 
SERV ANT. 


NORTH CAROLINA SUPREME COURT. 


CowLes v. RichMonD & DANVILLE RAILROAD Co.* 


An action for damages for an injury received by the plaintiff, 
employee of a railroad company, will not lie against the 
company if it resulted from the negligence of a fellow-ser- 
vant occupying the same level with the plaintiff, where 
the company used due care in the selection of such fellow- 
servant. But such action will lie, if the injury resulted 
from the negligence of a servant whose commands the 
plaintiff was bound to obey. 

A master is bound to furnish his servant with such appliances 
for his work as are suitable and may be used with safety ; 
and this, by implication of the law, is a stipulation in every 
contract for service ; and if the servant is injured by reason 
of defective appliances placed in his hands by the master 
or his agent, the master is liable in damages, unless he can 
clearly show (1) that he has used due care in the selection 
and preservation of the same, or (2) that the servant had 
knowledge of the defect and failed to notify the master, 
or (3) that the injury resulted from contributory negli- 
gence. 


NIVIL action for damages, tried at August Special 

/ Term, 1880, of Rowan Superior (ourt, before Mc- 
Koy, J. 

Judgment for plaintiff, appeal by defendant. 

I. S. Henderson, for plaintiff. 

I. M. McCorkle, for defendant. 


Rurrin, J. The plaintiff alleges that he was a 
brakesman on the defendant’s road, and that he was 
injured by having his foot and ankle crushed while in 
its service and by reason of its negligence. On the 
trial he testified that he was under the immediate 
direction and orders of one Garrison, who was the 
engineer and conductor of the defendant’s freight 
train, and on the occasion of the injuries received was 
ordered by him to go upon a certain car and apply the 
brake, so as to prevent a clash between that car and 
another; that he went upon the car and while execut- 
ing the order given him was injured in the manner 
complained of, by a collision of the two cars, which 
collision resulted from the fact that the cars were so 
constructed that their ‘‘ bumpers” did not correspond 
or fit to one another as they should have done in order 


*To appear in 84 North Carolina Reports. 
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to prevent the cars coming in too close contact, which 
defect was unknown to the plaintiff, and but for which 
he would not have been injured. 

The defendant’s counsel asked the judge to instruct 
the jury that if they believed that plaintiff was injured 
in consequence of the negligence and unskillfulness of 
the engineer Garrison, then he could not recover, 
which the court declined to do, but told them that the 
plaintiff did not complain that his injuries resulted 
from the negligence and unskillfulness of the engineer; 
that the point for them to consider was whether the 
plaintiff was injured by reason of the defendant’s neg- 
ligence and without default on his own part; that it 
was defendant’s duty to furnish safe cars, supplied 
with the necessary machinery and appliances to render 
them secure, and if the jury believed that it had failed 
in this and thereby the plaintiff had been injured, 
without any neglect or want of skill on his part, then 
they should find the issues submitted in favor of the 
plaintiff without regard to the conduct of the engineer; 
but if they should believe that the defendant had fur- 
nished safely constructed and appointed cars, or that 
the plaintiff had contributed by his negligence to his 
own injury, then they should find for the defendant, 
to which the defendant excepted. 

The only issue submitted to the jury was, ‘‘Did the 
plaintiff, while in defendant’s employment, receive the 
injuries complained of by reason of the defendant 
company having carelessly and negligently provided 
and used unsafe and defective cars or ‘ bumpers,’ and 
without the fault of the plaintiff?’ to which the jury 
responded in the affirmative. 

The defendant’s exception as argued before us, does 
not go to any portion of his honor’s charge as given, 
but only to his refusal to give that specially asked for; 
and the purpose of counsel in making the request is 
admitted to have been to bring the case within the 
rule, so much discussed of late by elementary writers, 
and so often and in some instances so variously an- 
nounced by the courts, which declares that a servant 
who has sustained injuries by reason of the negligence 
of a fellow-servant in the same employment cannot 
maintain an action against the master, provided the 
latter has used due care in the selection of such fellow- 
servant. He should have been careful then to see 
that more evidence was put into the case than is to be 
found there, going to show the respective duties, pow- 
ers and conduct of the two servants, and especially 
their relation to each other; whether they were 
strictly fellow-servants occupying the same level, or 
whether the engineer was a superior whose commands 
the plaintiff was bound to obey; for in making an 
application of the rule a knowledge of all these matters 
is absolutely necessary. 

In entering the service of the defendant the plaintiff 
might be and is presumed to understand and take 
upon himself every risk naturally pertaining to such 
service; and amongst others, that which may proceed 
from the possible carelessness of such fellow- servants as 
he must know, from the very nature of the employment 
he may be required to associate with in the perform- 
ance of his duties. But no such presumption is or 
should be raised, of his willingness to assume the risk 
growing out of the possible negligence of one who, 
while a servant to their common master, stands to 
himself in the light of a superior whose commands and 
directions he is bound to obey; for so to hold, in the 
case of a corporation like this defendant, which can 
only operate through its agents and employees, would 
be to absolve it from all responsibility to those in its 
employment. 

If we may infer from the meagre statement of the 
evidence given in the case that the defendant’s engi- 
neer stood to the plaintiff as one in authority, his case 
would be withdrawn from the operation of the rule; 
and on the other hand, if it should be said that the 





evidence as stated is not sufficient to establish the 
superior authority of the engineer, we cannot see that 
the defendant’s condition is at all improved. The 
verdict of the jury acquits the plaintiff of ais blame 
and convicts the defendant of negligence; and the 
burden of showing an error rests upon the defendant 
who takes the appeal. Every presumption must be 
made in favor of a verdict, and as said in the case of 
Honeycutt v. Angell, 4 Dev. & Bat. 306, it is deemed to 
be right unless the record sets out so much of the pro- 
ceedings at the trial below as will show affirmatively 
that there was an error committed. If therefore any 
other facts than those set out in the record are needed 
to support the plaintiff's claim against the defendant, 
we are bound to assume that they were proved on the 
trial. And the same principle applies with all its force 
to the judge’s charge; we must suppose it to be cor- 
rect until so much is developed in the case as to show 
that it was certainly erroneous. 

But we do not care to place our decision upon any 
such restricted ground as this; for we do not hesitate 
to say that upon the facts as stated in the record and 
supposing them to constitute the whole case, we are of 
the opinion that his honor’s charge was correct and the 
verdict of the jury a rightful one. 

Every person who admits another into his employ- 
ment, whereby he constitutes him his servant, is bound 
to furnish and maintain such instruments as are suita- 
ble to his work and may be used with safety to the 
person employed. The law, by an implication of its 
own, makes such a stipulation a part of every contract 
for service, and in proportion as the employment is 
hazardous, so is the rigid enforcement of the master’s 
duty. Nor is there any injustice to the master in this. 
He can if diligent and prudent procure such imple- 
ments as are fit for the servant’s use and by a reasona- 
ble oversight he can keep them so, while the servant is 
most generally without the ability or opportunity to 
detect or remedy their defects. It follows that when- 
ever a servant whose own conduct has been blameless 
sustains an injury by reason of defects in an imple- 
ment put into his hands by the master or his agents to 
be used in the prosecution of his work, a responsibility 
must attach to the master. It is true he may free 
himself of this responsibility to his servant by showing 
that he has been at all times diligent and circumspect, 
as well in the choice of his associates as in the selection 
and preservation of the implements to be used by him. 
Or as in Crutchfield’s case, 78 N. C. 300, he may show 
that his servant after having a knowledge of the de- 
fects in the machinery given him to work with con- 
tinued its use without giving notice so that they might 
be remedied. Or again, as said by the present chief 
justice in Johnson v. R. R. Co., 81 N. C. 453, he may 
show that notwithstanding the existence of the defects 
in the machinery, no injury would have happened but 
for the negligence of the servant himself. 

But it is not sufficient for him to show, as this de- 
fendant has undertaken to do, that his servant’s hurt 
may have proceeded from some one of these various 
excusing causes. He must show that it did do so. 

The duty of a master to his servant and the responsi- 
bility growing out ofit have very recently been dis- 
cussed by the Supreme Court of the United States in 
the case of Hough v. The Railway Company, 100 U. 8. 
Rep. 213, and again by the Supreme Court of the State 
of Missouri in the case of Gibson v. The Pacific Railway 
Co., 46 Mo. 163, and this last case has been treated by 
Thompson in his work on Negligence as a leading one 
on those subjects, and we think that our conclusions 
in this case are in accord with the principles enun- 
ciated in those cases. 

We therefore hold that there is no error in the judg- 
ment of the court below, and that the same must be 


affirmed. 
Affirmed. 


No error. 
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WAGERING CONTRACTS—SALE OF STOCK 
ON A MARGIN. 


PENNSYLVANIA SUPREME COURT, MARCH 7, 1881. 


SMITH v. THOMAS. 


A contract for the sale of shares of railway stock which the 
seller does not own and which he does not intend to own, 
it being merely intended that the parties shall account with 
each other for the difference between the purchase-price 
of the stock and the market price at the date fixed for 
delivery, is a wagering contract and invalid. 


, arising out of a transaction in stocks, 
brought by John J. Thomas against John B. 
Dixon. Upon the death of Dixon, Smith, his executor, 
was substituted asa party. Sufficient facts appear in 
the opinion. Plaintiff, Thomas, in the court below, 
obtained judgment and defendant took a writ of error. 


Benj. Harris Brewster, for plaintiff in error. 
Thomas J. Diehl, for defendant in error. 


Gorpon, J. An inspection of the evidence of the 
plaintiff will of itself reveal the fact that there was a 
_ mistrial of this case in the court below. 

Thomas swears that he sold for Dickson five hundred 
shares of Pennsylvania Railroad stock, short, and so 
Thomas further on explains by saying that at the time 
he professed to sell this stock he had no such stock in 
his hands to sell. Nevertheless, he says when he sold 
these five hundred shares he delivered them. This 
anomalous kind of testimony he explains by saying 
that this delivery was made on the clearing-house 
sheet, which means a mere settlement of differences. 
It appears also from this same testimony that in order 
properly to keep up appearances, when the time came 
for delivery he had to borrow five hundred shares of 
stock from somebody, whose name does not appear, 
and of these there was no actual delivery, but as the 
witness says, it came through the clearing-house sheet. 
All this means, in common parlance, that Thomas sold 
for Dickson five hundred shares of stock, which Dick- 
son at that time neither had nor intended to have, 
and that under the pretense of meeting this contract 
when it fell due, Thomas pretended to borrow five 
hundred shares which were not delivered to him; that 
this altogether fictitious transaction was accomplished 
through the agency of the clearing-house, and was one 
in which no other parties were known but Thomas and 
Dickson, who were to account to each other for dif- 
ferences only. 

In order to show that in this we are not mistaken, 
and that the confirmation may proceed from the 
plaintiff's own mouth, we subjoin the following evi- 
dence, to wit: ‘“*Q. Did not you, upon a former trial 
in this case, say, and have you not said it twice, we 
only pay the difference or receive the difference; we 
do not actually deliver the stock? Ans. That is, for 
our clearing-house certificate balances, we only pay the 
difference or receive the difference. If we have some- 
thing coming in on one side that is going out on the 
other, of course we merely pay the difference. Q. Did 
you act asa broker for Mr. Dickson in that sense? 
Ans. Did I act asabroker? Yes, sir. Q. When you 
and the defendant, Mr. Dickson, had this understand- 
ing, as you have explained it, was it not understood 
by you and the defendant that there would be no ac- 
tual delivery of the stock by you to him or by him to 
you, but that he was to receive the difference from you, 
in case the price of stock went down, or was to pay the 
difference to you in case the price wentup? Ans. Yes, 
sir. Q. That is, if there was any loss he wasto pay? 
Ans. Yes, sir. Q. If there was any profit he was to 
hand it over to you? Ans. Yes, sir.” Again, further 
on: ‘Q. Have you not testified that at the time Mr. 


Dickson directed you to sell the stock, that it was un- 





derstood between you and him that there was to be no 
actual delivery of the stock by you to him or by him 
to you, but that he was to protect you from loss if the 
stock went up, and that he was to receive the differ- 
ence from you in final settlement if the stock went 
down; did you not say that? Aus. That certainly was 
the understanding.” 

Confessedly then this was a dealing in differences or 
margins, a wagering contract, and therefore utterly 
void. 

There was here no question as toa bona fide time 
contract upon which the jury was called to pass; 
neither does it involve, as the court below erroneously 
imagined, the question of agency, for there were but 
two parties who were mutually engaged in stock-job- 
bing, and who were to settle with each other, and not 
with some third party. Moreover, we are somewhat 
surprised that the learned judge who tried this case 
should have regarded the recent decisions of this court 
upon this subject as not only novel but doubtful. We 
can assure him that they are obnoxious to neither of 
these charges. 

As early as Pritchet v. Insurance Co. of North 
America, 3 Yeates, 458, it was ruled that whilst the 
British statute of 19 Geo. II, ch. 37, did not bind us 
proprio vigore, yet that that system of National policy 
which aimed at the suppression of wagering policies 
had, even at that period, been adopted by our courts. 
And in Edgell v. McLaughlin, 6 Wharton, 176, it was 
said by Mr. Justice Sergeant, that it was fortunate for 
Pennsylvania that there was in its highest tribunal no 
decision favorable to the recovery of a wager, and that 
the only decision then existing upon the subject was 
expressly in point to the contrary. Between this case 
and that of Brua’s Appeal,5P. F. 8S. 299, we have 
very many decisions condemnatory of wagering con- 
tracts, in the way of betting on horse-races, elections, 
etc., etc. 

Brua’s Appeal is in point, however, upon the very 
matter in controversy. It was there held that a con- 
tract to purchase shares of stock without the intention 
to deliver or receive them was a gaming contract. Mr. 
Justice Thompson, who delivered the opinion in that 
case, made use of the following words: *‘ It is said, the 
form in which this contract appears enters largely into 
the business of stock brokerage; this is a mistake, the 
bona fide purchase of stocks, no doubt, can be con- 
ducted in a legitimate way, and is so, generally, with- 
out trenching in the least on the gambler’s province. 
If this be possible, however, the fewer licenses that 
are issued for such a business the better. Any thing 
which induces men to risk their money or property, 
without any other hope of return than to get for 
nothing any given amount from another, is gambling, 
and demoralizing to the community, no matter by 
what name it may be called.’’ Then we have Smith v. 
Bouvier, 20 P. F. 8. 325, in which Brua’s Appeal is 
approved, and the distinction noted between bona fide 
time contracts and those of a purely wugering char- 
acter. Next in order comes Fureira v. Gabell, 8 Nor- 
ris, 89, in which we have a per curiam opinion, adopt- 
ing the very clear and satisfactory opinion of Judge 
Hare of the court below, and approving Smith v. Bou- 
vier and Brua’s Appeal. Then comes North v. Phillips, 
8 Norris, 250; Gheen v. Johnson, 9 id. 38; and last of 
all Ruchizky v. De Haven, but recently delivered. 

It is thus manifest that contrary to what the learned 
judge supposed, the doctrine is neither doubtful nor 
new. On the other hand, it is both old and well-estab- 
lished. 

Furthermore, he is entirely mistaken in his supposi- 
tion that on this subject there is a want of harmony 
between our courts and those of Great Britain. This 
very same doctrine was held in Grizewood v. Blane, 2 
J. Scott, 11C. B.526. A case which exhibits the ready 
disposition of the British courts to follow the leading 
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of their own statute, 8 and 9 Vict. 109, upon this sub- 
ject. Jarvis, C. J., left the question to the jury to 
say, ‘‘ whether either party meant to purchase or sell 
the shares in question,” telling them, if they did not, 
the contract was, in his opinion, a gambling transac- 
tion and void. Ona motion afterward for a new trial, 
the opinion of the chief justice was sustained, Justice 
Cresswell, among other of the judges, saying: ‘‘ As to 
the evidence, I think it abundantly warranted the jury 
in coming to the conclusion that there was no real con- 
tract of sale, but that the whole thing was to be settled 
by the payment of differences. It clearly was a gam- 
bling transaction within the meaning of the statute.”’ 

Now, the only real difference between this case and 
the one in hand is this, that in the case cited there was 
something to submit to a jury, whilst in the one now 
under consideration there was nothing so to submit; 
the plaintiff himself, by his own testimony, having 
stamped the transaction with the brand of illegality. 

Of the remaining exceptions it is unnecessary for us 
to speak, since what has already been said effectually 
disposes of this case. 

Judgment reversed. 
> ---—— 

NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL— ORDER INVOLVING SUBSTANTIAL RIGHT — 
ORDER GRANTING OPEN COMMISSION Is. —'This court 
has frequently decided that an appeal from an order 
involving a substantial right lies to the General Term, 
although in some degree dependent upon the discre- 
tion of the court which grants or refuses the motion, 
and that the refusal of the General Term to entertain 
such appeal and pass upon its merits is an error of law, 
reviewable in this court. Hanover Fire Ins. Co. v. 
Tomlinson, 58 N. Y. 216. Inthe present case the Gene- 
ral Term dismissed an appeal from an order allowing 
an open commission for the oral examination of two 
named witnesses, and such unnamed witnesses as 
might be produced within a specified time. to issue to 
a commissioner in Texas. The dismissal was on the 
ground that the order granting the commission did not 
involve a substantial right. Held, error. The grant- 
ing of such a commission does involve a substantial 
right. Anonymous, 59 N. Y. 315. Overruling Wallace 
v. American Thread Co., 2 T. & C. 574; Treadwell v. 
Pomeroy, id. 470. And an appeal lies to this court 
from the order of the General Term in the case at bar. 
Order of General Term reversed and case remitted to 
General Term to be heard on its merits. Jemison v. 
Citizens’ Savings Bank of Jefferson. Opinion by 
Finch, J. 
[Decided June 25, 1881.] 


ARREST — ALLOWABLE IN ACTION UPON FOREIGN 
JUDGMENT. — Section 552 of the Code of Civil Proced- 
ure declares that ‘“‘the recovery of a judgment in a 
court not of the State, for the same cause of action, 
or when the action is founded on fraud or deceit, for 
the price or value of the property obtained thereby, 
does not affect the right of the plaintiff to arrest the 
defendant as prescribed in this title.”” In the case at 
bar plaintiff commenced in the Tennessee State court 
an action against defendant for the value of securities 
placed in his hands for sale, and converted by him to 
his own use. Upon the petition of defendant the 
cause was removed into the United States Circuit 
Court, in which court plaintiff obtained a judgment. 
Held, that plaintiff could bring action upon the judg- 
ment in the courts of this State, and that an order of 
arrest might issue in such action against defendant. A 
mujority of the court are of the opinion that the ac- 
tion should be on the judgment and not upon an inde- 
pendent cause of action. Order affirmed. Bazter v. 
Drake. Opinion by Miller, J. 

(Decided June 14, 1881.] 





PRACTICE — WHEN CONSTITUTIONAL QUESTION CAN- 
NOT BE RAISED UPON APPEALABLE ORDER. — In a pro- 
ceeding to acquire title tolands in the city of New 
York forthe opening of certain streets, under Laws 
1874, chapter 604, upon application of commissioners 
of the department of public parks, commissioners of 
estimate were appointed by an order of the court, 
under Laws 1813, chapter 86, by which the proceeding 

yas regulated. By the latter act it is provided that in 
such proceedings ‘‘the report of the commissioners, 
when confirmed, shall be final and conclusive.” The 
application was on due notice and was not opposed, 
but upon a motion to the court to confirm the report 
of the commissioners of estimate, the New York cor- 
poration counsel appeared and objected to confirma- 
tion on the ground that the act of 1874, etc., was 
unconstitutional. The report was confirmed, the cor- 
poration counsel appealed to the General Term, which 
affirmed the order of confirmation, from which last- 
named decision he appealed to this court. No appeal 
was taken from the order appointing commissioners of 
estimate. Held, that the question of the constitu- 
tionality of the statute objected to could not be exam- 
ined upon the orders of confirmation, and an appeal to 
review such orders would not lie to this court. Appeal 
dismissed. In re Department of Public Parks. Opin- 
ion by Earl, J. 

[Decided June 14, 1881.] 


SPECIAL PROCEEDING — EMINENT DOMAIN — ORDER 
OF DISCONTINUANCE OF PROCEEDINGS TO ACQUIRE 
LAND DISCRETIONARY, AND MAY BE MADE SUBJECT 
TO PAYMENT OF EXPENSES.— The W. Water-works 
Company instituted a proceeding under Laws 1873, 
chap. 737, and Laws 1876, chap. 415, to acquire land for 
the purposes of the company. After commissioners 
were appointed, a hearing had by them, and an award 
had been made for damages, before their report bad 
been presented to the court for confirmation, the com- 
pany moved for leave to discontinue. Such leave 
was granted upon condition that the company should 
pay to the owner for his expenses, charges and counsel 
fees $375 and $50 for referee’s fees. This order was 
reversed by the General Term, onthe ground that the 
court had no power to order as a condition forthe dis- 
continuance payment of more than the taxable costs 
and disbursements under Laws 1854, chap. 273, § 3, 
which provides that ‘‘In special proceedings and ap- 
peals therefrom costs may be allowed in the discretion 
of the court, and when allowed shall be at the rate 
allowed for similar services in civil actions.” Held, 
that the decision of the General Term was erroneous. 
The costs provided for in the act of 1854 are those to 
be allowed in the discretion of the court upon the ter- 
mination of a special proceeding. The company could 
discontinue this proceeding only by leave of the court 
in which it was pending. In re Washington Park, 56 
N. Y. 144; Carleton v. Darcy, 75 id. 375. The court 
could grant the leave or absolutely refuse it in its dis- 
cretion, and it could determine upon what terms it 
would grant a discontinuance. The court in which 
an action is pending may impose terms beyond taxable 
costs as acondition of the discontinuance of the ac- 
tion. In case the moving party cannot or will not 
comply with the condition the result is simply a denial 
of his motion, a result which the court could have 
produced by an absolute denial. Order of General 
Term reversed and that of Special Term affirmed. In 
re Waverly Water-works Co. Opinion by Earl, J. 
(Decided June 14, 1881.] 


TAXATION — PERSONAL PROPERTY BELONGING TO 
RESIDENT IN HANDS OF AGENT CANNOT BE ASSESSED 
TO AGENT. — B., who resided in Ithaca, Tompkins 
county, had in his p&ssession as agent for his sisters, 
who resided in Rochester, Monroe county, bonds and 
mortgages of the value of $12,500, belonging to them, 
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which he had procured for them with their money. 
Held, that these securities could not be assessed to 
him for taxation in Ithaca under the provisions of 1 R. 
S. 387, §5, as amended by Laws 1851, chap. 176, that 
every person shall be assessed in the town where he 
resides for all personal estate owned by him, including 
all such personal estate in his possession or under his 
control *‘as agent, trustee,” etc., but such securities 
were assessable only to the sisters in Rochester. The 
reasonable limitation of the statute referred to is to 
property owned by a nouv-resident, situate in this 
State, but in the hands of some one having a special 
interest in or control over it, or to property in the 
hands of one occupying a peculiar relation to it as 
trustee, executor or administrator, although the real 
party in interest as legatee, devisee, cestui que trust, or 
other like character, resides in the State. Hoyt v. 
Commissioners of Taxes, 23 N. Y. 224. The object of 
this kind of legislation is to reach all property in this 
State, and is effected when the resident is assessed at 
his home, the beneficial owner in the person of his 
trustee and the non-resident through his agent. The 
cases Williams v. Supervisors, etc..78 N. Y. 561; Peo- 
ple v. Trustees of Ogdensburgh, 48 id. 397; Catlin v. 
Hull, 21 Vt. 152. People v. Gardner, 51 Barb. 352, dis- 
tinguished. Order of General Term reversed and that 
of county court affirmed. In re Boardman v. Super- 
visors of Tompkins County. Opinion by Danforth, J. 
[Decided May 31, 1881.] 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CoRPORATION—DOMICILE OF JOINT-STOCK COMPANY 
SUABLE IN NAME OF PRESIDENT.— A New York joint- 
stock company possessing the right, by the law under 
which it was organized, to sue and be sued in the 
name of its president or treasurer, isa citizen of the 
State of New York in the same sense that corporations 
are citizens of the States under whose laws they are 
organized ; and such joint-stock company may, by the 
comity of States, sue and be sued in the name of such 
officer in the Federal courts as a citizen of New York, 
even though shareholders of such juint-stock company 
are citizens®f the same State as the adverse party to 
the suit. In determining what such joint-stock com- 
panies are, regard is to be had to their essential attri- 
butes rather than to any mere name by which they may 
be known. If the essential franchises of a corporation 
are conferred upon a joint-stock company, it is none 
the lessa corporation because the statute calls it some- 
thing else, or even designates it asan “‘ unincorporated 
association.”” U. 8. Cire. Ct., Indiana, May 3, 1881. 
Fargo v. Louisville, New Albany & Chicago Railway 
Co. Opinion by Gresham, D. J. 

JURISDICTION — OF STATE COURT AS TO NATIONAL 
BANKS FOR PURPOSES OF TAXATION — INJUNCTION.— 
A National bank may be compelled to disclose the 
names of its depositors, and the amount of their de- 
posits, under the compulsory process of a State court, 
in order to ascertain whether any money deposited 
therein, subject to taxation within the county, has not 
been duly returned for that purpose by the owners. A 
Federal court cannot, in such case, stay the proceed- 
ings in the State court by writ of injunction. U. S. 
Cire. Ct.,. N. D. Ohio, April, 1881. First National 
Bank of Youngstown v. Hughes. Opinion by Baxter, 
C.J. 


PATENT — REISSUE — DECISION OF COMMISSIONER AS 
TO NECESSITY — VARYING CLAIMS UPON. — The decis- 
ion of the commissioner of patents as to the mere ne- 
cessity of a reissue is conclusive. ~ A mistake as to the 
necessity of such reissue does not constitute an excess 








* Appearing in 6 Federal Reporter. 





of jurisdiction. Upon such reissue the claims may be 
varied in order to express the real invention. See 
Allen v. Blunt, 3 Story, 742; Stimpson v. Westchester 
R. Co., 4 How.380; O’ Reilly v. Morse, 15 id. 62; Batten 
v. Taggert, 2 Wall, Jr., 101; S. C., 17 How. 74; Bennett 
v. Fowler,8 Wall. 445; Goodyear Cases, 2 Wall, Jr., 
283; 2 Cliff. 351; 9 Wall. 798; Seymour v. Osborne, 11 
id. 516; Roberts v. Ryer, 91 U. S. 150; Marsh v. Sey- 
mour, 97 id. 348; remarks of Bradley, J., in Powder 
Co. v. Powder Works, 98 U.S. 136, and of the same 
learned judge in Carlton v. Bokee, 17 Wall. 463, where 
he intimates that a reissue may be good as to those 
claims which agree with the invention, and void as to 
others which exceed it. Cochrane v. Deener, 94 U.S. 
780; Conover v. Roach, 4 Fish. 12; Stevens v. Pritchard, 
10 Off. Gaz. 505; Herring v. Nelson, 14 Blatchf. 293; 
Johnson v. Flushing R. Co., 15 id. 192; Aniline Co. v. 
Higgins, id. 290; Pearl v. Ocean Mills, 11 Off. Gaz. 2. 
None of these cases, unless it be Batten v. Taggert, 17 
How.74— which is perhaps inconsistent with Leggett 
v. Avery, 101 U. S. 256—has been overruled; and 
many similar cases could be cited. U. 8. Cire. Ct., 
Mass., Jan. 22, 1881. Smith v. Merriam. Opinion by 
Lowell, C. J. 


REMOVAL OF CAUSE —AMOUNT TO AUTHORIZE NOT 
FIXED BY COUNTER-CLAIM.— The claim of the plaintiff 
and not the counter-claim of the defendant should fix 
the amount in dispute, in determining the right to 
remove acause from the State court under the act of 
March 3, 1875. Clarkson vy. Manson (U. 8. Cire. Ct., S. 
D. N. Y.), 4 Fed. Rep. 257, contra. U.S. Cire. Ct., 
KE. D. Missouri, March, 1881. Falls Wire Manufacturing 
Co. v. Broderick. Opinion by Treat, D. J. 


SURETYSHIP — EXTENSION OF TIME OF PAYMENT — 
CONSIDERATION — USURIOUS AGREEMENT. — The pay- 
ment of acertain sum of money for the extension of 
time upon a note, though regarded as a payment of 
usurious interest, constitutes a valuable consideration 
under the statute of Michigan, and the agreement to 
extend will operate to discharge a surety on the note, 
if made without his consent. The courts are nearly 
uniform in their judgments that a promise to pay usu- 
rious interest will not uphold an agreement to forbear, 
because the promise cannot be enforced, though it was 
held otherwise in Wheat v. Kendall, 6N. H. 504. But 
when the usurious sum has been paid, learned judges 
differ whether there is a consideration to uphold the 
agreement or not. In New York and Vermont the 
statute declares contracts tainted with usury to be 
void; and if usury has been paid, it can be recovered 
back, with a penalty against the taker. In the former 
State it was held by two judges, without dissent from 
the other two, that payment of usury does not afford a 
consideration. Vilas v. Jones,1 N. Y. 274. In Ver- 
mont, on the other hand, a united court has repeatedly 
held the other way. Turrill v. Boynton, 23 Vt. 142; 
Burgess v. Dewey, 33 id. 618. In South Carolina and 
Missouri such contracts are not void by statute, and in 
both it has been held that usury paid will not uphold 
an agreement to forbear. Cornwall v. Holly, 5 Rich- 
ardson (S. C.), 47; Bank v. Harrison, 57 Mo. 503. In 
Wisconsin it was decided, in Meiswinkle v. Jung, 30 
Wis. 361, that usurious interest paid was nota suffi- 
cient consideration; but in a recent case the earlier 
decision has been overruled. Hamilton v. Prouty, 7 
N. W. Rep. 659. In Kentucky, Indiana, [llinois and 
Ohio, the statute, like that of Michigan, does not make 
the contract void, and the decisions are uniform that 
usurious interest paid is a valuable consideration and 
upholds the agreement to forbear. Kunningham vy. 
Bradford, 1 B. Monroe, 325; 8 id. 382; Cross ¥. Wood, 
30 Ind. 378; Wittmerv. Ellison, 72 Tl. 301; MeCemb 
v. Kittridge, 14 Ohio, 348. See 1 Pars. on Notes and 
Biils (2d ed.), 240. U.S. Cire. Ct., W. D. Mich., Jan. 
15, 1881. Wary v. Norton. Opinion by Withey, D. J. 
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IOWA SUPREME COURT ABSTRACT. 
MARRIED WOMAN — PROPERTY NOT LIABLE FOR 
DEBTS OF INSOLVENT HUSBAND EMPLOYED BY HER. — 
Under the statutes of Iowa, which permit a married 
woman to carry on business on her own account, she 
may take a valid lease of a farm, and the products are 
not necessarily liable to be seized upon execution for 
the payment of her husband’s debts. But under some 
circumstances they might be liable. Any device whose 
object was to enable a married woman to accumulate 
property in her name through the labor of her insolv- 
ent husband would be looked upon with suspicion, and 
the circumstances might be such as to evince an un- 
mistakable attempt to defraud bis creditors. But the 
mere fact that an insolvent man performs labor upon 
afarm owned or hired by his wife would not neces- 
sarily evince such attempt. Webster v. Hildreth, 33 
Vt. 457; Gage v. Dauchy, 34 N. Y. 293; McIntyre v. 
Knowlton, 6 Allen. 566; Dean v. Bailey, 50 Ill. 484; 
George v. Ransom, 15 Cal. 322; Patterson v. Spearman, 
37 Iowa, 26. It is not only a man’s right, but his 
duty, to provide himself with food and clothing, and 
if he isa married man to provide his wife with food 
and clothing. It is for this reason that the law allows 
certain exemptions. Nor would the case be different 
if the labor was performed by minor sons. Carn v. 
Royer. Opinion by Adams, C. J. 
{Decided April 19, 1881.] 

NEGLIGENCE — REMOTE CAUSE— SETTING FIRE BY 
ENGINE SPARKS. —In an action against a railroad com- 
pany to recover for the loss of plaintiff's elevator, 
alleged to have been burned by sparks from defend- 
aut’s locomotive, it appeared that the fire was first 
communicated to an elevator which was about twenty 
feet from defendant’s track and from this elevator 
communicated to plaintiff's elevator, about seventy 
feet distant from it. The court instructed the jury 
that the damages claimed in the action were not re- 
mote, and recovery might be had therefor. Held, 
that this instruction was correct, and in accord with 
the weight of authority. M.& St. P. R.Co, v. Kel- 
logg, 94 U.S. 469; T., P. & W. Ry. Co. v. Pindar, 53 
Til. 447; Ins. Co. v. Tweed, 7 Wall. 44; Fent v. T., P. 
&W. R. Co., 59 Ill. 349; Kellogg v. C. & N. W. R. Co., 
26 Wis. 224; A., T. & S. F. R. Co. v. Stanford, 12 Kans. 
354; Ingersoll vy. S. & P. R. Co., 8 Allen, 438; Perley 
v. East. R. Co., 98 Mass. 414; D., L. & W. Ry. Co. v. 
Salmon, 39 N. J. Law, 299; Clemens v. R. Co., 53 Mo. 
366; Poeppers v. M. K. & T. Ry. Co., 67 id. 715. Small 
vy. Chicago, Rock Island & Pacific Railway Co. Opin- 
on by Rothrock, J. 

(Decided April 5, 1881.] 
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MARYLAND COURT OF 
STRACT* 





APPEALS AB- 





ADMINISTRATOR—PAYMENT TO FOREIGN OF FOREIGN 
CREDITOR VALID AGAINST DOMESTIC ADMINISTRATOR. 
—A voluntary payment by a debtor in this State to the 
executor or administrator of his creditor appointed in 
another State in which the creditor had his domicile 
at the time of his death, is valid, and a good discharge 
of the debt, where such payment has been made before 
any administration has been granted in Maryland, and 
such payment is a bar to the claim of the domestic ad- 
ministrator afterward appointed; nor does the validity 
of such payment depend in any manner upon the fact 
of the non-existence of debts against the deceased in 
this State. This question has never been distinctly 
decided in this court, but it has arisen in several of the 
other States, andin the Supreme Court of the United 
States, and the general current of the decisions has 





* Appearing in 52 and 53 Maryland Reports. 





held that such voluntary payment is valid, and a good 
discharge of the debt. This opinion was expressed by 
Chancellor Kent in Williams v. Storrs, 6 Jobns. Ch. 
353, 357, and Doolittle v.. Lewis, 7 id. 46, 48. It was so 
decided by the Supreme Court of Massachusetts in 
Rand v. Hubbard, 4 Mete. 255, and Hutchins v. State 
Bank, 12 id. 421; and in New York in Parsons v. Ly- 
man, 20 N. Y. 112, where the subject is fully considered 
in an elaborate opinion by Denio, J. By the Supreme 
Court of the United States it has been recognized as 
well established. Mackey v. Coxe, 18 Tlow. 104, and 
Wilkins v. Ellett, 9 Wall. 740. In the case last cited 
the identical question arose. The court referred to the 
doubts expressed by Story in Conflict of Laws, sec- 
tions 514, 515, and say, ‘* with the exception of the case 
in Tennessee (Young v. O’Neal, 3 Sneed, 55), none 
have been referred to, nor have our own researches 
found any maintaining the invalidity of the payment.” 
Citizens’ National Bunk of Baltimore v. Sharp. Opin- 
ion by Bartol, C. J. 


RIPARIAN OWNER— RIGHT OF ACTION BY, FOR OB- 
STRUCTION OF STREAM— NUISANCE. — The mayor and 
city council of Baltimore, in the exercise of a statu- 
tory authority to improve the Patapsco river, deposited 
mud, sediment and other material dredged from the 
bottom of the basin, on the flats in the river opposite 
the property of G. on that river within four miles from 
the city, and thereby materially obstructed access by 
water, as formerly used and enjoyed, to G.’s property. 
In an action brought by G. against the city, held, that 
these obstructions constituted a public nuisance and 
that G. could maintain a private civil action for special 
and particular damage suffered by him by reason of 
this nuisance, beyond that suffered by the public gene- 
rally, on offering proof tending to show such to be the 
case, and a statute providing penalties for making such 
obstruction would not affect the common-law remedy 
of G. by such civil action. The public have a right, at 
common law, to navigate over every part of a common 
navigable river. 3 Kent Com. 427. They havea right 
to all the conveniences which the former state of the 
river afforded, and they cannot be deprived of this 
benefit by the exercise of any discretionary power on 
the part of the city, cr its officials or ageuts, as to the 
uses to be made of certain parts of the bed of the river, 
even for the improvement of other parts. Rex v. 
Grosvenor, 2 Stark. 511; Rex v. Ward, 4 Ad. & Ell. 
384. The riparian owner can have no claim simply for 
the obstruction of navigation, which constitutes the 
public nuisance; nor can he have claim for any injury 
sustained in common with the rest of the public. But 
by the obstructions in the immediate front of his prop- 
erty, preventing access thereto as formerly, he suffers 
an injury that no other member of the public can suf- 
fer. Itis the peculiar and direct relation of the de- 
posits complained of to the property and rights of the 
owner that gives rise to the special and particular 
damage; and no other person than the owner of this 
particular property can be affected in like manner from 
these particular deposits. This was the ground upon 
which the actions were supported in the cases of Ive- 
son v. Moore, 1 Ld. Raym. 486, and Wilkes v. Hunger- 
ford Market Co., 2 New Cas. 281. See, also, Houck v. 
Wachter, 34 Md. 272; Rose v. Groves,5 M. & G. 618; 
Rose v. Miles, 4M. & 8. 101; Cook v. Corporation of 
Bath, L. R., 6 Eq. Cas. 177; Atty.-Gen. v. Earl of 
Lansdale, L. R., 7 Eq. Cas. 390. Garritee v. Mayor 
of Baltimore. Opinion by Alvey, J. 


STATUTE OF LIMITATIONS — BAR OF, TO EQUITY SUIT 
— EVIDENCE— ENTRIES IN FAMILY BIBLE — ENTRIES 
IN CHURCH RECORDS OF BAPTISM. —(1) Asa general 
rule the statute of limitations is a bar to a bill in 
equity for an account, just as it isa bar to an action 
of account in a court of law. Wilhelm v. Caylor, 32 
Md. 151; McKaig v. Hebb, 42 id. 227. Butif a cestué 
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que trust demands in equity an account from the trus- 
tee, and there is an express, subsisting, and recognized 
trust, neither the period of limitations prescribed by 
statute, nor length of time, isa bar to relief. 32 Md. 
239; Lewin on Trusts, 612; Hovenden v. Lord Annes- 
ley, 2 Sch. & Lef. 633; Needles v. Martin, 33 Md. 619. 
If however there is merely an implied or constructive 
trust, arising by operation of law, courts of equity 
will, as a general rule, follow and obey the law by ap- 
plying the statutory limitation of time. McDowell v. 
Goldsmith, 6 Md. 337; 2 Md. Ch. Dec. 391; 32 Md. 240; 
2 Perry on Trusts, § 865. Mere doubt as to the right, 
or difficulty in the way of its assertion will not affect 
the running of the statute; apart from the disabilities 
expressed in the statute itself, there must, in order to 
prevent its operation, be some insuperable barrier, or 
some certain and well defined exception clearly estab- 
lished by judicial authority. See Green v. Johnson, 3 
G. & J. 394. (2) Entries in a family Bible or Testament 
are admissible in evidence even without proof that 
they have been made by a parent ora relative. But 
such entries are not in all cases conclusive of the facts 
stated; their weight as evidence is subject to be weak- 
ened or strengthened by all the proof in reference to 
them. Who made the entries, when they were made, 
and whether the book has been so kept as to be acces- 
sible at all times, to all the members of the family, are 
all matters to be considered in determining the pro- 
bative force of such entries. Taylor’s Ev. 585; Hub- 
back’s Ev. Suc. 672; Jones v. Jones, 45 Md. 144. (3) 
Entries in the baptismal register of a church made by 
the clergyman inthe regular discharge of his clerical 
duties, are admissible in evidence, after his death, 
though there is no law requiring such records to be 
kept. Ordinarily such entries are admissible only for 
the purpose of proving the fact and date of baptism, 
and not of other matters therein stated, such as the 
date of the birth of the child. See Kennedy v. Dodge, 
10 Allen, 161; Blackburn v. Crawford, 3 Wall. 175; 
Reynolds v. Manning, 15 Md. 510; Romer vy. Jaecksch, 
39 id. 585. Weaver v. Leiman. Opinion by Miller, J. 


calie 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
FEBRUARY 1881. 


DEAD BODY — RIGHT OF CONTROL OF SEPULTURE. —- 
Neither the husband nor the next »f kin have strictly 
speaking, any right of property ina dead body; but 
controversies between them as to the place of its 
burial are in this country, where there are no ecclesi- 
astical courts, within the jurisdiction of a court of 
equity. Meagher vy. Driscoll, 99 Mass. 281; Pierce v. 
Swan Point Cemetery, 10 R. [. 327. When a body has 
once been buried, no one has the right to remove it, 
without the consent of the owner of the grave, or leave 
of the proper ecclesiastical, municipal or judicial au- 
thority. Regina v. Sharpe, Dear. & B. 160; Wynkoop 
v. Wynkoop, 42 Penn. St. 2935. But where it appears 
that a husband has allowed the body of his wife to be 
buried in the cemetery lot of another, but not with the 
intention that it should be her final resting place, the 
court will, even against the wishes of the lot-owner, 
upon his petition, permit him to remove the body to 
another place of burial. Weld v. Walker. Opinion 
by Gray, C. J. 

EVIDENCE — BURDEN OF PROOF. — In an action on an 
account for meat sold and delivered, the answer de- 
nied the declaration generally, and set up that the meat 
alleged to be sold was tainted and unwholesome, of 
which plaintiff had knowledge. It was shown and ad- 
mitted on the trial that some of the meat was tainted. 
Held, that the question in issue was whether the plaint- 
iff sold and delivered to the defendants good mer- 





chantable meat. The burden of proof on that issue 
rested upon the plaintiff. Evidence of the sale and 
delivery to the défendants of beef of the quantities 
alleged might make a prima facie case; but it would 
not change the burden of proof. Caverly v. McOwen, 
123 Mass. 574; Funcheon v. Harvey, 119 id. 469; Pow- 
ers v. Russell, 13 Pick. 69; Central Bridge v. Butler, 2 
Gray, 130. Zoller v. Morse. Opinion by Gray, C. J. 
NEGLIGENCE — RESPONDEAT SUPERIOR — WHEN 
OWNER LIABLE FOR NEGLIGENCE OF CONTRACTOR. — 
Defendant having occasion to construct a sewer from 
the cellar of its building to the common sewer, em- 
ployed a contractor todo the work. In constructing 
this sewer it was necessary to cut through a plank bar- 
rier which had been constructed beneath the surface 
of the street to prevent the tide dowing into cellars in 
that locality. The contractor so negligently performed 
this part of his work that the tide-water came through 
the opening made by him and flowed into the cellar of 
a building owned by plaintiff, adjoining that of de- 
fendant. Held, that defendant was liable for the in- 
jury done by the tide-water to plaintiffs premises. 
The owner of a building, who has used due care in the 
employment of an independent contractor, is not re- 
sponsible to third persons for the negligence of the lat- 
ter occurring in his own work in the performance of 
the contract, such as the handling of tools or materials 
or providing temporary safeguards while doing the 
work. Hilliard v. Richardson, 5 Gray, 349; Connors v. 
Hennessey, 112 Mass. 96. As to such matters, per- 
taining to the mode in which he does the work, he is 
not the servant of the owner. But where the thing 
contracted to be done from its nature creates a nui- 
sance, or when, being improperly done, it creates a 
nuisance and causes mischief to a third person, the 
employer i+ liable for it. Gorham v. Gross, 125 Mass. 
252, and cases cited. In the case at bar, the defendant 
had a right to make an opening through the barrier for 
the purpose of laying a drain, but it was its duty to 
close it securely so that the cellars should be protected 
from the tide. Having employed an independent con- 
tractor, it is not responsible for bis negligent acts while 
doing the work, because in respect to such acts he is 
not its servant; but if the work, after it was done, 
created a nuisance and caused injury to the plaintiff, 
itis responsible. Sturges v. Society of Theological Edu- 
cation. Opinion by Morton, J. 
SURETYSHIP—CONSTRUCTION OF CONTRACT.—A note 
was made by a corporation, payable to the order of P., 
its treasurer, and was indorsed by P. On the back of 
the note was a guaranty signed by defendants and 
reading thus: ‘* We hereby guarantee the payment of 
the within note, waiving demand, notice and protest.”’ 
Held, that the guaranty would not be construed as 
made to P., but as given tosecure the party who first 
accepted it as a valid contract and advanced money to 
the maker of the note upon its credit. See McLaren 
vy. Watson, 26 Wend. 425; Northumberland Bank v. 
Eyer, 58 Penn. St. 97. Baldwin v. Dow. Opinion by 





Colt, J. 
——_—_ > — 
NEW HAMPSHIRE SUPREME COURT AB- 
STRACT.* 





AGENCY — DECLARATIONS OF AGENT — WHEN BIND- 
ING ON PRINCIPAL.—The declarations of an agent 
authorized to purchase property, made by him while 
acting as agent of the vendee in negotiations for a set- 
tlement with the vendor, are regarded as connected 
with and as forming a part of the business of his 
agency, and will bind his principal. The ground of 
this rule is that the agent has, directly or by reasonable 
implication from the nature of the business he is 





*To appear in 58 New Hampshire Reports. 
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charged with, the instructions of his principal to per- 
fourm those acts or to make those declarations; that 
they form a part of the business he is employed to 
transact — as, where an agent is employed to settle with 
laborers, his admission that a sum is due to one of 
them is evidence against his principal that such is the 
fact. 2 Stark. Ev. 57. Such an admission results fairly 
from the exigencies of the business the agent is em- 
ployed to transact, and is clearly a part of it, and to 
every intent, the act of the principal himself.’’ Batch- 
elder v. Emery, 20 N. H. 165; Glidden v. Unity, 53 
id. 571; Morse v. Conn. R. R. Co., 6 Gray, 450; Story 
on Agency, § 138. Lyman v. Boston &,Maine Railroad 
Co. Opinion by Foster, J. 


EQUITABLE ACTION — REFORMATION OF DEED. — 
When reformation is sought of a deed, which, through 
fraud or mistake, conveys less land than was orally 
bought and paid for, the case does not stand as if there 
were no deed; and the error may be corrected without 
proof of such part performance as is necessary for a 
decree of specific performance compelling a conveyance 
of the whole land when no part of it has been con- 
veyed. 1lStory’s Fq., §§ 152-161; Adams’ Eq. 169, 171; 
3Gr. Ev., §§ 360, 363; Bloomer v. Spittle, Fisher ’s An. 
Dig. (1872) 131; Tilton v. Tilton, 9 N. H. 385; Purcell v. 
Miner, 4 Wall. 513; Prescott v. Hawkins, 12 N. H. 19; 
16 id. 122; Way v. Cutting, 17 id. 450; Bellows v. 
Stone, 14 id. 175; Smith v. Greeley, id. 378; Craig v. 
Kittredge, 23 id. 231; Busby v. Littlefield, 81 id. 193; 
33 id. 76; Webster vy. Webster, id. 18; Doe v. Doe, 37 
id. 268; Herbert v. Odlin, 40 id. 267; Brown v. Glines, 
42 id. 160; Kennard v. George, 44 id. 440; Leach v. 





Noyes, 45 id. 364; Peterson v. Grover, 20 Me. 363; Far- 


ley v. Bryant, 32 id. 475, Tucker v. Madden, 44 id. 206; 
Adams v. Stevens, 49 id. 362; Burr vy. Hutchinson, 61 
id. 514; Beardsley v. Knight, 10 Vt. 185; Griswold v. 
Smith, id. 452; Goodell v. Field, 15 id. 448; Biodgett v 
Hobart, 18 id. 414; Brown y. Lamphear, 35 id. 252; 
Shattuck v. Gay, 45 id. 87; Allen v. Brown, 6 R. I. 386; 
Hol&bird v. Burr, 17 Conn. 556; Wooden v. Haviland, 
18 id. 101; Stedwell v. Anderson, 21 id. 139; Knapp v. 
White, 23 id. 529; Blakeman v. Blakeman, 39 id. 320; 
Gillespie v. Moon, 2 Johns. Ch. 585; Wiswall v. Hall, 5 
Paige’s Ch. 315; Johnson vy. Taber, 10 N. Y. 319; De- 
Peyster v. Hasbrouck, 11 id. 582; Rider v. Powell, 28 
id. 310; Welles v. Yates, 44 >; Bush v. Hicks, 60 
id. 298; Ginschio vy. Ley, 1 Phila. 389; Bartle v. 
Vosburg, 3 Gr. Cas. (Penn.) 277; Wyche v. Greene, 16 
Ga. 49; Durant v. Bacot, 13 N. J. Eq. 201; Weller v. 
Rolason, 17 id. 13; Ehleringer v. Moriarty, 10 Iowa, 78; 
Barber v. Lyon, 15 id. 37; Canedy v. Marcy, 13 Gray, 
373; Metcalf v. Putnam, 9 Allen, 97. Hitchins v. Pet- 
tingill. Opinion by Foster, J. 






EVIDENCE — OF FRAUDULENT SALE — TAX LISTS 
PUBLIC RECORDS. —(1) Evidence that after a sale the 
property sold was taxed to the vendor, with his knowl- 
edge and without objection, is admissible to show 
that the sale was fraudulent. When the inquiry is 
whether a sale was made in good faith or not, the 
whole conduct of the party whose acts are assailed, 
before and after, as well as at the time the contract 
was made, may be inquired into. Reels v. Knight, 8 
Mar. (La.) N. S. 267. ‘‘The word ‘relevant’ means 
that any two facts to which it is applied are so related 
to each other that, according to the common course of 
events, one, either taken by itself or in connection 
with other facts, proves or renders probable the past, 
present, or future existence or non-existence of the 
other.”” Step. Dig. of Evid. (May’s Amer. ed.) 36; 
Darling v. Westmoreland, 52 N. H. 401. When the 
issue is fraud, great latitude is allowed in the proof of 
circumstances. Blake v. White, 13 N. H. 267. (2) An 


inventory of property made by municipal assessors of 
taxes for purposes of taxation is a public record, the 
contents of which may be proved bya duly verified 





copy. Forsaith v. Clark, 21 N. H. 400; 1 Gr. Ev., § 91. 
Lamprey v. Donacour. Opinion by Foster, J. 


HvusBAND AND WIFE — CONTRACTS FOUNDED ON 
AGREEMENT FOR DIVORCE INVALID. — An agreement 
between husband and wife, having for its object a 
dissolution of the marriage contract, is contrary to 
sound public policy ; and a noteand mortgage, executed 
in pursuance of such an agreement, are illegal and 
void. Sayles v. Sayles, 21 N. H. 312; Weeks v. Hill, 38 
id. 199. Crossv. Cross. Opinion by Clark, J. 

MoRTGAGE— ASSUMPTION OF, NOT AFFECTED WHEN 
NO WORDS TO THAT EFFECT IN DEED. — Where land 
is conveyed in terms subject toa mortgage, the grantee 
does not undertake to become bound, by the mere 
acceptance of the deed, to pay the mortgage debt. 
Strong v. Converse, 8 Allen, 557; Drury v. Tremont 
Improvement Co., 13 Allen, 168; Fiske v. Tolman, 124 
Mass. 254. But ifa grantee take a deed containing a 
stipulation that the land is subject to a mortgage, 
which the grantee assumes or agrees to pay, aduty is 
imposed on him by the acceptance; and the law im- 
plies a promise to perform it,on which promise, in 
case of failure, assumpsit will lie. Pike v. Brown, 7 
Cush. 133; Braman v. Dowse, 12 id. 227; Jewett v. 
Draper, 6 Allen, 434; Trotter v. Ilughes, 12 N. Y. 74; 
Belmont v. Coman, 22 id. 438. The cases above cited 
are not in conflict with Hancock vy. Carlton, 6 Gray, 
39, and Taylor yv. Preston, 79 Penn. St. 436, being 
marked by the important and essential distinction, 
that in the two latter cases, but not in the former, 
the grantee’s obligation to pay an existing incum- 
brance was plainly expressed and assumed as a part 


of the consideration. Woodbury v. Swan. Opiuion 
by Foster, J. 
ee a eee te 
FINANCIAL LAW. 
NATIONAL BANK — REMEDY OF STOCKHOLDERS 


AGAINST DIRECTORS FOR LOSS — JURISDICTION. — The 
stockholders of an insolvent National bank, the funds 
of which have been misappropriated by its cashier, 
such misappropriation being resultant from the negli- 
gence of the directors, can, in case the bank or its 
receiver refuse to bring such an action, bring an action 
against the directors to recover the loss suffered, and 
the bank or receiver be made a defendant. In such 
action the Federal courts would not have exclusive 
jurisdiction. The fact that the suit relates to the 
affairs of a National bank does not deprive the State 
courts of jurisdiction. Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383; Cooke v. State Bank, 52 N. Y. 96; 
Brinckerhoff v. Bostwick, 23 Hun, 287. New York 
Supreme Court, Special Term (1st dept.), April 18, 1881. 
Nelson v. Burrows. Opinion by Van Vorst, J. 


NEGOTIABLE INSTRUMENT — PAYMENT — EFFECT OF 
STRANGER TAKING UP NOTE.—If one not a party to 
nor liable upon a note takes it up with his own money, 
the transaction will be deemed a purchase, and not a 
payment, if such was the intention of the parties; and 
this is the rule, whatever may have been the mode 
adopted of accomplishing the result. In this case one 
H., who had assumed to pay certain notes secured by 
a deed of trust on real estate, in order to prevent a 
foreclosure, procured a bank to take up the notes. The 
arrangement was that the bank should take the note 
of one B. with the real estate notes as collateral secu- 
rity. B. accordingly executed his note and sent it to 
the bank. The holder of the real estate notes also sent 
them to the bank accompanied by a draft on H. for 
the amount duc upon them. The bank paid the 
amount, and took the notes. JZeld, that the transac- 
tion amounted toa purchase and not toa payment. 
Citing Harbeck v. Vanderbilt, 20 N. Y. 398; White yv. 
Knapp, 8 Paige, 175; Missouri Supreme Court. Swope 
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v. Leffingwell. (To appear in 


72 Mo.) 

—— SURETY — ONE NOT PAYEE, INDORSING. — A per- 
son who signs a note as “surety”’ is to be regarded as 
a joint promisor. Hughes v. Littlefield, 18 Me. 400. If 
not being the payee, before the note is transferred to 
the payee he sign his name on the back of the note, he 
is regarded as an original promisor. Woodman v. 
Boothby, 66 Me. 389. Maine Supreme Judicial Court, 
Dec. 29, 1880. Rice v. Cook. Opinion by Appleton, 
C.J. (71 Me. 559.) 


—__.____—- 


CRIMINAL LAW. 


STATUTORY CONSTRUCTION—IN CONVICTION OF ONE 
UNDER SIXTEEN FOR MURDER — STATUTE MITIGATING 
PENALTY DOES NOT APPLY.— Section 15, article 9 of 
the statute of Missouri concerning crimes and punish- 
ments, provides: ‘‘ Whenever any person under the 
age of sixteen years shall be convicted of any felony, 
he shall be sentenced to imprisonment in a county 
jail not exceeding one year, instead of imprisonment 
in the penitentiary as prescribed by the preceding pro- 
visions of this law.’’ Held, that this section makes 
imprisonment in the county jail a substitute for im- 
prisonment in the penitentiary only, not for the death 
penalty. Missouri Sup. Ct. State of Missouri v. Bar- 
ton. (71 Mo. 288.) 


TRIAL — CHALLENGE — OPINION OF JUROR FROM 
READING NEWSPAPER — CHANGE OF LAW AS TO CHAL- 
LENGES AFTER OFFENSE AND BEFORE TRIAL — LIMIT- 
ING TIME OF COUNSEL REASONABLY NOT INTERFERING 
WITH RIGHT OF ACCUSED TO BE HEARD — EVIDENCE 
— CONFIDENTIAL COMMUNICATIONS — BURDEN OF 
PROOF — INSANITY. — (4) Where achallenge for cause 
is overruled and the accused challenges the same juror 
peremptorily, the accused is not aggrieved by the de- 
cision of the court, where the impanelling of the jury 
was completed without exhausting his right of peremp- 
tory challenge. State v. McQuaige, 5S. C. 429; Mortin 
v. State, 1 Kan. 468; McGowan y. State, 9 Yerg. 184; 
Ferriday v. Selsen, 4 How. (Miss.) 506; Carroll v. State 
3 Humph. 315. (2) An opinion that an accused person 
is guilty of a homicide, formed without consideration 
from reading an account of it in a newspaper and de- 
pendent upon the correctness of the account, but 
which is so indefinite as not to create a bias in the 
person’s mind so that he cannot try the case impar- 
tially upon the evidence, does not disqualify him from 
sitting upon the trial as a juror. State v. Potter, 18 
Conn. 166; State v. Wilson, 38 id. 126; People v. 
Brown, 48 Cal. 253; Plummer v. People, 74 Ill. 361; 
Thomas v. People, 67 N. Y. 218; Hart v. State, 57 
Ind. 102; Gillooley v. State, 58 id. 182; State v. Lar- 
tigue, 29 La. Ann. 642; Curley v. Commonwealth, 84 
Penn. St. 151; State v. Tatro, 50 Vt. 483. (3) At the 
time of the commission of a homicide the State was by 
statute allowed only two peremptory challenges. By 
an act passed afterward, but before the trial, the State 
was allowed a greater number. Held, that the act 
related solely to the mode of procedure and therefore 
governed the trial of the case. See Calder v. Ball, 3 
Dall. 390; Cooley Const. Lim. (4th ed.) 331; Stokes 
v. People, 53 N. Y. 164; Walston v. Commonwealth, 
16 B. Monr. 15; Commonwealth v. Dorsey, 103 Mass. 
412; Jones v. State, 1 Kelly, 610; Warren v. Common- 
wealth, 37 Penn. St. 45; State v. Ryan, 13 Minn. 370; 
State v. Wilson, 48 N. H. 398; Dowling v. State, 5 Sm. 
& M. 664 (4) The court restricted the counsel to four 
hours on each side for argument. Held, that this did 
not violate the provision of the Staty Constitution 
(art. I, $9), that “‘in all criminal prosecutions the ac- 
cused shall have a right to be heard by himself and by 
counsel.’ A limitation put upon the exercise of this 


Opinion by Henry, J. 





constitutional right must be reasonable. Weaver v. 
State, 24 Ohio St. 584; Lee v. State, 51 Miss. 566; State 
v. Linney, 52 Mo. 40; State v. Collins, 70 N.C. 241; 
People v. Keenan, 18 Cal. 581; Hunt v. State, 49 Ga. 
255; Word v. Commonwealth, 3 Leigh, 743; Lynch v. 
State, 9 Ind. 541; People v. Tock Chew, 6 Cal. 636. 
(5) The defendant offered evidence that his father was 
reported in the neighborhood to be at times insane. 
Held inadmissible. Insanity is a fact that cannot be 
proved by reputation. Ashcroft v. De Armand, 44 
Iowa, 229; Foster v. Brooks, 6 Ga. 287; Choice v. 
State, 31 id. 424. (6) The State offered in evidence 
several letters written by the defendant to his wife. 
Held, that they were not protected as confidential 
communications between husband and wife, but were 
admissible. Communications between husband and 
wife are not privileged so as to prevent a third person 
who overhears them from testifying to them. And it 
makes no difference that the communications are in 
writing. 1 Greenl. Ev.,§ 254 a; 1 Bish. Cr. Pro., § 
1115; State v. Centre, 35 Vt. 378; Commonwealth v. 
Griffin, 110 Mass. 181; Hendrickson v. People, 1 Park. 
Cr. 406; Rex v. Simons, 1 C. & P. 382. (7) The burden 
of proving insanity at the time of the commission of a 
crime rests upon the accused; the State is not bound 
to show in the first instance that he was sane at the 
time. State v. Hoyt, 46 Conn. 331; Commonwealth v. 
Eddy, 7 Gray, 583; Commonwealth v. Heath, 11 id. 
303; State v. McCoy, 34 Mo. 531; United States v. 
McGlue, 1 Curt.1; People v. Robinson, 1 Park. Cr. 
649; Walter v. People, 32 N. Y.147; State v. Starling, 
6 Jones Law (N. C.), 866; Loeffnar vy. State, 10 Ohio 
St. 598; People v. Garbutt, 17 Mich. 9; Fisher v. Peo- 
ple, 23 Ill. 283; State v. Klinger, 43 Mo. 127. Connecti- 
cut Supreme Court of Errors, March Term, 1880. State 
of Connecticut v. Hoyt. Opinion by Loomis, J. (47 


Conn. 520.) 
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NEW BOOKS AND NEW EDITIONS. 


Woop’s LANDLORD AND TENANT. 


A Treatise on the Law of Landlord and Tenant. With copi- 
ous notes and references. By H. G. Wood, author of the 
Law of Fire Insurance, etc. Banks & Brothers, New 
York and Albany, 1881. Pp. Ixxvii, 1073. 


\ E think this work quite thoroughly exhausts the 

subject upon which it treats. An even thousand 
pages of text (exclusive of index, table of cases, etc.), 
printed in type a size smaller than that ordinarily used 
in legal treatises, would seem sufficient to embrace all 
that has been enacted or decided concerning the rela- 
tions between landlord and tenant, and that is now re- 
cognized as authority. This branch of the law is to be 
sure of great, and we may say constantly increasing im- 
portance, but the principles governing it are well estab- 
lished, not only by a multitude of decisions, but by 
several text-writers of ability and learning, among 
whom we may mention Woodfall in England and Tay- 
lor in this country. 

The last-named writer undertakes to cover the same 
ground embraced by Mr. Wood, and as his work is 
well known to the profession in this country, a com- 
parison in a single respect between it and the one 
before us will best indicate our views as to the merits 
of the latter. Mr. Tyler’s work is methodical and 
logical, and one who has mastered its contents feels 
that he knows the subject in all its general bearings at 
least. We believe this could not be said as to the 
other work. It is arranged, indeed, as to topics, to a 
great degree upon the method generally followed in 
like books, but Mr. Wood plunges at ouce in medias 
res, descending into details in his first section. But 
this way of presenting a legal subject, while not fa- 
vorable to astudy of itin general, will not be objected 
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to by the practitioner who measures the value of a 
treatise according to its utility in his every day work. 
For the student we would prefer the logical work of 
Taylor, but for the practicing lawyer who could own 
but one book upon this subject, we would recommend 
that of Mr. Wood as containing a correct and suffi- 
ciently perspicuous statement of every rule and 
principle relating to the law of landlord and tenant, 
that has as yet received the sanction of authority, and 
as furnished with references to all cases of value, both 
in England and here. 

The author states that he has made free use of such 
portions of the most approved English works upon the 
subject as are applicable in this country. This cannot 
mean that he has simply copied the writings referred 
to, but rather that he has adopted the conclusions 
reached by English writers, using their language only 
wheu it expressed in the best manner such conclusions. 
The intermingling of rules derived from both Ameri- 
can and English authorities indicates that English 
elementary writings have contributed to the text of 
this work in the same manner that the decisions of the 
courts have contributed, the same reasons in each in- 
stance determining whether the exact words in the 
source drawn from are used or others are substituted. 

There are a few things in which the work of Mr. 
Wood is open to criticism. Occasional infelicities of 
style occur, as in section 423, where it is difficult to 
determine whether the plural pronouns in the latter 
part of the section refer to ‘railway companies” in 
the first line, or ‘railway company” in the fifth. 
Some of the pronouns certainly refer to the last named 
antecedent, that being treated as plural, while ‘‘ gas 
company”’ in section 425 is treated as singular. A 
grammatical error, perhaps caused by careless proof 
reading, occurs in section 426, 

The index, while sufficiently full, and so far as we 
have discovered accurate, has not any sub-heads to 
speak of, asingle title sometimes occupying two, three, 
four, and in onc instance five pages. 

The titles and arrangement of the index show care- 
lessness; for instance, the title ‘‘ Tenant’ is followed 
by that of ‘‘ Tenancy for life,’’ that by ‘‘Tenants per 
autre vie,”’ and others, after which comes ‘‘ Tenant for 
life.”” To the reader this is annoying and a drawback 
to the practical utility of the work. The size of type 
used in the body of the work we think is too small. 
In regard to this, however, tastes differ, a man’s judg- 
ment here depending very much on the condition of 
his eyesight. The disadvantage, if it exists, of small 
type, is here aggravated by the fact that the type used 
in the text is much worn, or in some other way defect- 
ive, the letters being in many instances imperfect or 
blurred. This of course is not the author’s fault. The 
profession will, we are sure, overlook these and other 
minor defects, in view of the undoubted merit of the 
work as a whole. 


3p MACARTHUR’S REPORTS. 


Reports of cases argued and determined in the Supreme Court 
of the District of Columbia (General Term), from the Jan- 
uary Term, 1877, to the September Term, 1879, inclusive. 
By Arthur MacArthur, Associate Justice. W. H. & C. H. 
Morrison, Washington, D. C., 1881. Pp. xii, 638. 


Contrary to the announcement on the title page 
the cases in this volume were not all determined 
by Judge MacArthur, and none of them were argued 
by him. Mostof the cases are of local interest, but the 
following, among others, are of general interest Bar- 
ton v. Barbour, p. 212—a suit against a receiver of a 
foreign corporation for damages will not be sustained 
without leave of the court which appointed the re- 
ceiver. Hoiles v. United States—for larceny of the 
goods of several at the same time there be but one con- 
viction and sentence. Huber v. Teuber, p. 484— exem- 





plary damages cannot be recovered in acivil action for 
assault and battery, which is also punishable by crim- 
inal prosecution. Vinson v. Beveridge, p. 597 -— A. and 
B., copartners, agreed with their salesman, C., to asso- 
ciate his name with the firm, and to give him a per- 
centage of the sales for his services, but that he was 
to be bound forthe debts. They published an adver- 
tisement in a newspaper that C. had an interest in the 
firm. Held, that a creditor of the firm could not re- 
cover against C. without proof that he knew of the 
publication previously to giving credit. 


MASSACHUSETTS DIGEST. 


A Digest of the Reported Decisions of the Supreme Judicial 
Court of Massachusetts, from 1804 to 1879, with refer- 
ences to earlier cases. By Edmund H. Bennett, Rus- 
sellGray, and Henry W. Swift. Little, Brown & Company, 
Boston, 1881. 3vols. Pp. xxiv; columns, 2130, 4230, 5760. 


The judicial decisions of Massachusetts and New 
York must ever remain, as they have always been, of 
the greatest authority of any in this country. The 
former are superior in uniformity, the latter in variety 
and importance of the questions involved. These 
States are equally distinguished for the splendor of the 
reputations of their judges. The adjudications of 
Kent and Cowen, of Parsons and Shaw, and of many 
others, are of authority in Westminster Hall, as well 
as throughout this country. The last digest of the 
Massachusetts decisions before the present was pub- 
lished in 1862,edited by Messrs. Bennett and Heard, 
and was one of the best and most useful ever issued. 
The present combines with a revision of that the vast 
mass of litigation for more than twenty-two years, 
filling fifty-three volumes of reports, thus making a 
complete digest of the decisions for more than three- 
quarters of a century. The well-known name of the 
leading editor is a sufficient guaranty for the careful 
and intelligent performance of this great labor. Those 
lawyers who have the Massachusetts Reports cannot 
dispense with this digest, and to those who have them 
not it is hardly less necessary. The volumes are su- 
perbly printed. 

—_——_s—_ ——. 


CORRESPONDENCE. 


A LEGISLATIVE BLUNDER. 


Editor of the Albuny Law Journal: 


Having in mind the blunder of the Legislature in 
enacting chapter 480, Laws of 1880, as commented upon 
in Vol. XXII of the JourNAL, pp. 157, 199 and 239, I 
call attention to the fact that chapter 717, Laws of 1870, 
purporting to be amended by chapter 487, Laws of 1880, 
was repealed by chapter 245, Laws of 1880, No. 46. 

CANAJOHARIE, N. Y., July 16, 1881. B. 


A CLASSICAL CORRECTION. 


Editor of the Albany Law Journal: 


A big boy on being reproached by his Sabbath school 
teacher for not knowing who made him, while his lit- 
tle and younger playmate evinced correct information 
on this subject, said: ‘‘ Well, he ought to know; it 
isn’t so long since he was made.’’ Similarly, the Law 
JOURNAL may be excused for not having as thorough 
an acquaintance with nursery rhymes as with legal 
principles, and the writer, on account of his youth, 
may be permitted to suggest that the maiden all for- 
lorn was not tossed by the cow with the crumpled 
horn, as the editor seems to think. (See p. 2 of pres- 
ent volume.) It was the dog that worried the cat that 
met with this, in its case, deserved fate. And query: 
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Is there any presumption that it was Jack’s house, 
Jack having built it? NURSERY. 
New York, July 11, 1881. 


[Weare corrected out of the mouths of babes and 
sucklings. Not having the authority at hand, as 
our correspondent probably had, we put the maiden 

“on the wrong side of the cow.—Eb. Aus. L. J.] 


——____ > ——— 


NOTES. 

tape business of legal journalism must be very profit- 

able in Kentucky. We have for some time known 
the Kentucky Law Reporter, edited by Messrs. Wells, 
and published at Frankfort, by Mr. Lewis, and now 
entering upon its third volume. With the opening of 
July we receive two Richmonds or Dromios, entitled 
** Kentucky Law Reporter,”’ the one seeming our old 
acquaintance, except that it is edited by Messrs. Bush 
—one of whom is the State Reporter of: Kentucky — 
the other very like unto it, except that it is edited and 
published by our old friends, Messrs. Wells, at Louis- 
ville, both assuming to be the first number of the third 
volume, and each witha “caution” to the public to 
avoid the other, and a solemn declaration that it alone 
is the genuine and original article. We observe how- 
ever that the Messrs. Wells have captured and carried 
off the old motto of the Reporter, ** Mens legis: Lex 
plus laudatur quando ratione probatur:” To this Mr. 
Miller seems to submit with tameness. But this is no 
excuse forthe Messrs. Wells misprinting it, ‘*‘lawdator.”’ 
We hope our friends will reconcile matters before 
Sirius sets in. Meantime we do not see what we can 
do except to exchange with both alternately, divid- 
ing ourselves equally between them, this week to 
that, the next week to the other. 

A correspondent of the Canada Legal News says: 
‘The delicacy which prevents an advocate from plead- 
ing in the court of a near relative is doubtless * honor- 
able’ in a sense; but it also indicates a certain moral 
timidity. It is hardly possible to conceive that a judge 
should be swayed one way or the other by the person 
who urges the argument. In the multitude of affairs 
that come before a judge it generally happens that the 
judge does not recollect who the pleader was. In Eng- 
land where the habit of suspicion has not yet become 
a national vice, such instances as those mentioned in 
the ALBANY LAw JowuRNAL would be regarded as 
affectations. The rule in England goes no further than 
this, that a barrister shall not select his father’s circuit 
for practice. To lay it down asa rule that a lawyer is 
not to practice in the court in which his father isa 
judge would be to decree that the son of a judge shall 
not be a lawyer.” 

The ALBANY LAw JoURNAL and Judge Countryman 
have been carrying on an ethical controversy, more 
curious than edifying, we fear, to the laity, on the sub- 
ject of taking cases on ‘‘speculation.”” The judge 
says that the practice is perfectly right, and even praise- 
worthy; that poor suitors, if they could make no ar- 
rangements to retain counsel out of the proceeds of the 
suit, would often find themselves unable to prosecute 
their rights, and that such arrangements are sanctioned 
by the courts. The Law JourNAL, on the other hand, 
strongly reprobates this view; insists that though the 
courts may tolerate the practice, that does not settle 
the matter, since many things are tolerated in courts 
—such as the use of decoys and informers, pleas of 
infancy, usury, ete..—which no one thinks are in 
themselves fine or laudable. But at the same time, it 
admits that cases must occasionally be taken on 
“speculation,”’ and states the difference between the 





| judge and itself to be that ‘** we would, take just as few 


cases of this kind as possible, he would get just as many 
of them as he could.’’ If this could be taken as a fair 
statement of the position of the two disputants, we 
should say that the LAW JoURNAL was undoubtedly 
right. The strong feeling which still exists among 
conservative members of the bar on the subject grows 
out of the dangerous tendency of the practice, and 
this is not affected by the fact that now and then it 
may be for the interest of litigants to resort to it. In 
new countries, and in countries where the bar has long 
ceased to be a close corporation, and law is carried on 
like any other business, the inherited tradition with 
regard to taking cases on ‘‘speculation”’ is pretty sure 
to be supplanted in a measure by the feeling that such 
a practice is often for the mutual advantage of lawyer 
and client. The story of the eminent western lawyer, 
who, on being asked to what branches of the profession 
he had chiefly devoted himself, replied, ** Champerty 
and Maintenance,” illustrates a condition of profes- 
sional sentiment which it would still hardly be possible 
to imagine existing in New York, but toward which 
some yeiurs ago the bar seemed to be making rapid pro- 
gress. Until very recently, will-contests on a specula- 
tive basis were positively encouraged by a statute (now, 
we believe, repealed) permitting large allowances out 
of the estate to the unsuccessful party’s counsel, and it 
was out of the practice founded upon this that the 
unscrupulous rapacity and ferocity that used to distin- 
guish such contests in this city chiefly grew. The evil 
tendency of speculative lawsuits is reason enough for 
discouraging the practice wherever it can be done; but 
the question of how far it can be done is very like that 
other question of legal ethics which every few years or 
so comes up for discussion — how fara lawyer may go 
in defending a client. Many moralists, from the time 
of Dr. Johnson down, have undertaken to settle this, 
but with so little success that Lord Brougham’s sug- 
gestion, that when a lawyer undertakes his client’s 
case his duty is to throw overboard all moral princi- 
ples, is still regarded in many quarters as being the 
prevailing professional view of the subject. The ques- 
tion is ono of those which cannot be decided one way 
or the other abstractly. It is necessary to know the 
facts in each particular case before deciding whether 
a breach of professional ethics has been committed; 
but it is certainly safe to agree with the Law JoURNAL 
that any one whotries to get as many “speculative” 
cases as he can will not earn the approval of the con- 
servative part of the bar.—The Nution. 

A curious question in connection with the law of 
homicide recently came before the High Court at Cal- 
cutta. In Empress v. Gonesh Dooley, Ind. L. R., 5 Cal. 
351, two snake-charmers had been tried for murdering 
aboy. They were exhibiting to a crowd a venomous 
cobra, whose fangs (as they knew) had not been ex- 
tracted, and one of them placed it on the head of a boy 
whom they had selected to assist them in showing off 
their dexterity in suake charming. The boy took 
fright, and in trying to push away the snake was bitten 
by it in the finger, and he died from the wound. The 
jury had acquitted both prisoners, on the ground that 
the exhibition of snake-charming was authorized 
by custom, and that they had not intended to kill the 
boy. The sessions judge thought that they bad caused 
the boy’s death by an act of gross negligence, and he 
referred the case to the High Court. Mr. Justice Mc- 
Donell held that the prisoner who put thesnake on the 
boy’s head had been guilty of “culpable homicide not 
amounting to murder,’ and not of the minor offense 
of “causing death by negligence,’’ because he knew 
that the act was likely to cause death (although he had 
no intention of causing it), and that the other prisoner 
wus punisable for abetting to homicide.— Solicitor’s 
Journal. 
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CURRENT TOPICS. 


: ioe reflections of our correspondent, in another 


column, on Jury Trial are well worth consid- 
He has 


essential cause of the degeneracy of the jury mate- 


eration. unquestionably pointed out one 


rial. There is no reason why a citizen, who has 
performed his duty as a militiaman or a fireman, 
In 
ought to be sufficient to 
The 
section 1030 of the Code, it 

Professional men ought to 


should be excused from doing duty as a juror. 


respect to these classes it 


ive them a certain exemption from taxation. 


other exemptic ns in 


seems fo us, are wise. 


he exempt clergymen 


because they generally are 


poorly qualified to 


judge of worldly matters; phy- 
sicians and teache because their freedom is essen- 


inl to the 


not only 


proper discharge of their duties; lawyers, 
because they are officers of the court, but 


» by experience and 


training they are prone 


and are the worst judges of fact con 
for their 


known and 


Another reason exclusion is 


they are too have too 


One lawyer on a jury would be 


) well 

influence. 
ipl > b 
Add 


fire duty the power of nine to pronounce a verdict 


like ‘‘the tail that wagged the dog.” 
to the abolition of exemption for military or 
C1 il case 


the 


in a and much will have been done to im 


prove material for juries. 


Messrs. Bliss, ¢ 
appointed by the 


and local 


Iney and Whitney, commissioners 
Legislature in 1880 to revise the 

laws affecting public interests in 
New York, have made and printed their 
hundred 
we sent us a copy (as doubtless they 


Sp cial 
the city of 
forming volume of over eleven 
They h 
have sent to others) accompanied by the following 
. 
‘We 
Draft of the Revision of the Special and Local Laws 
the ¢ of New York, which 
submitted by us to the Legislature. 


report, 
pages, 
circular: transmit herewith a copy of the 
been 
It is our desire 


affecting ity has 


that it sl 


the careful examination and 
interested, to the end that at the 
the Legislature in 1882 it may be called 


that body, and its enactment 


wuld receive 
criticism of all 
pening of 
to the 
into a statute, 

Will you not examine it, and at some time 
prior to November next 


attention of 
with the necessary corrections, be 
sought. 
favor us with any sugges- 
that occur to you? It inevitable that a 
of this kind should contain errors, and we 
trust that you will call our attention to any that 
you detect or even suspect. 


tions is 


work 


The report prefixed to 
the volume shows the principles upon which we 
have proceeded.” This is a very important work, 
in the circular is a very judicious 
It is to be hoped that those who are specially 
interested in the scheme of revision, and who have 


and the request 


one. 


acquaintance with the laws in question, will examine 
the revision, inmake suggestions and criticisms. 


Vou. 24.— No. 5. 


and 





This must be done if any thing is to come of the 
great labor which the revisers have bestowed. 
Otherwise, when the revision is presented to the 
Legislature, we shall hear the old cry, ‘‘ nobody 
knows any thing about this; nobody has looked 
at it.” 

Mr. Justice Clifford has closed his long and la- 
borious life. THe was a man of pure character and 
considerable technical learning. His great industry, 
and familiarity with Federal questions 
a valuable adviser on the bench. His 
mental faculties have for some time been clouded, 
He 


has faithfully discharged his onerous duties, but he 


experisnce 
made him 


but in his best estate he was not a great lawyer. 


made them much more onerous than was necessary. 
ITe loaded the books and vexed the profession with 
long and tedious opinions on trite subjects, espe- 
cially in his later years. Tle of a school of 
judges quite apt to flourish and very useful in a new 


was 


court and community, but quite out of place on the 
The 


question of filling his place is an important one. 


bench of the highest court .in the country. 


Assuming that Ohio is now satisfied with two judges 
that the nomination is due to 
New England, two distinguished men will at once 


on bench, and that 
occur to the minds of the profession as eminently 
fit for the place, namely, Senator Edmonds and 
Chief Justice Gray. In may 
say, without offense, we hope, that it being per- 
fectly that Mr. Hunt will 
never reassume his place on the bench, he owes 


this connection we 


understood Justice 


it to the country to resign. The bench ought not 
to be crippled by the prolonged absence of any of 
its members, and Mr. Justice Hunt is too patriotic 
It is, 
we think, the unanimous sense of the profession 
that he should 
have ever since January, 1879, contained the an- 
Mr. 
disposition, took no part in deciding the cases 
The country and the 
profession can have no feeling save of the highest 


to wish to do so for a trifling personal gain. 


retire. The reports of this court 


nouncement: ‘* Justice Hunt, by reason of in- 


reported in this volume.” 
respect for this gentleman’s character, capacity, 
learning, and distingdished public services, and of 
sympathy with him on account of his impaired 
health, but he should retire from the public service 
There 


would doubtless be no opposition to a bill to confer 


which he is hopelessly unable to discharge. 


the retiring pension on him, although he lacks a 
year and a half of the prescribed term of service. 
It seems to us that the District Attorney of the 


District of Columbia 
Guiteau’s case, 


is usurping authority in 
He has directed the jailer practi- 
What 
right has he to direct the jailer or the sheriff how 
to keep the prisoner? If it were pretended that 
there is any danger of escape, rescue, or lynching, 
there 
jailer 


cally to put Guiteau in solitary confinement. 


might be some excuse for his advising the 
as to the manner of confining the prisoner. 
The direction is 
put on the ground of an increase of punishment. 


3ut no such thing is pretended, 
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What right has the District Attorney to punish 
Guiteau before his conviction and sentence? What 
right has the custodian, under the circumstances, to 
put Guiteau in solitary confinement? What right 
has the District Attorney or the jailer to deny his 
friends and counsel access to him, a man only held 
for trial? It is reported that the District Attorney 
has declared his intention to postpone Guiteau’s 
trial for a year and a day, in order to see if he can- 
not be held for murder, or if the President should 
survive, in order to increase his term of imprison- 
ment. What right has he to do any thing of the 
sort for such a purpose? Unless the President 
should languish, he would have no right to post- 
pone the trial. A conviction of assault with intent 
to kill would be no bar to a subsequent indictment 
for murder, if the President should meantime die. 
The District Attorney seems disposed to magnify his 
office. It is to be hoped that some of the profession 
will see that Guiteau has counsel and opportunity to 
consult them and his friends, and that he 
prompt and fair trial. The District Attorney would 
feel rather flat, for example, if he should succeed in 
holding Guiteau in jail for a year, and he should 
then be acquitted for insanity! It is our belief that 
the President would be the last man to approve such 
unusual and high-handed measures. The District 
Attorney should pull in his horns, and not try to 
glory himself by intemperate energy. Let him 
display a zeal according to knowledge. 


has a 


A more remarkable action of libel than Sudlings 
v. Shakespeare, Michigan Supreme Court, June 29, 
1881, 9 N. W. Rep. 451, we venture to say was never 
waged. Sullings was a doctor; Shakespeare was 
the publisher of the Kalamazoo Gazette. The action 
was for two libellous articles; one describing the 
plaintiff as having removed a “ patty tuber” from 
the ‘‘hypogastruam” of one Smith; the ‘other 
containing an account of a ride taken by plaintiif 
in Kalamazoo, written in a style tending to throw 
ridicule on plaintiff as displaying ostentation, and 
as not used to such indulgences.” It appeared that 
the former article was written by the doctor him- 
self, and sent to the defendant with a request for 
publication; that it was illegibly written, and that 
the extraordinary terms above quoted were the re- 
sult of the printer’s struggle with the manuscript, 
and his rendition of ‘‘ fatty tumor” and ‘‘ hypogas- 
trium.” On this point the court observed: ‘‘The 
article being written by plaintiff as a gratuitous 
puff of himself, and published at his request, we do 
not see how a mistake of the printers without 
wrongful intent could be held a malicious libel. 
This is not a suit on the case for damage from neg- 
ligence, and the law of libel does not, we think, 
reach such a blunder, if any was made. We can- 
not forbear, in the interest of public morality, to 
call attention to the fact that the plaintiff, if a phy- 
sician, has no right to publish matters of profes- 
sional confidence, and that the article if published 
as he wrote it, without the approbation of the per- 
son operated on, would have been a very plain 


, 





breach of professional duty. Such publications, for 
no purpose of public instruction and only for pri- 
vate gratification or laudation, deserve severe cen- 
sure.” On the other point the evidence showed 
that ‘‘on the day previous the plaintiff, who was 
described with some superfluous initials and ap- 
pendages, rode about town in an ostentatious style 
as the sole occupant of an elegant chariot. That 
he was expecting large profits from a suit with the 
Vulcanite Rubber Company. The comments which 
were interspersed intimated that the excursion was 
by way of practice and in anticipation of a more 
exalted station when more style would be necessary. 
The article also satirically denies the truth of some 
further parade, and intimates that it was the first 
ride he had ever taken.” It also appeared ‘‘ that 
on a mutual banter, the local editor of the Gazette 
agreed to pay and did pay the driver of the vehicle, 
if the plaintiff would ride in it. It is uncontra- 
dicted that he told plaintiff he proposed to write 
an article on the subject, but there is a conflict as 
to plaintiff's assent, and also as to the circumstances 
of the There also evidence 
bearing on the Vuleanite litigation.” The 
‘* Under these circumstances it is evident that 


announcement, was 
court 
said: 
plaintiff upon his own statement laid himself open 
to sharp comment, and upon defendant’s proofs 
there was evidence going far enough, if believed, 
to make out an assent to the publication.” Soa 
verdict for the defendant was sustained. It seems 
to us that the printer’s blunders were not so ridicu- 


lous as they might easily have been. The great 


Shakespeare was a bad speller — was not sure of the 
A serious reflection 
if the travelling public are at the mercy 
of color-blind railway employees, are not the invalid 
public at the merey of physicians who do not write 
? A little legislative attention 
to this matter might be well bestowed. 


orthography of his own name. 


here arises: 


their recipes plainly 


Our State library will be closed to the public, 
from the fifth to the twentieth of August, inclusive, 
for the purpose of cleaning and repairs, 


NOTES OF CASES. 


N Indig v. National City Bank, 80 N. Y. 100, 
plaintiff deposited with defendant, for collec- 
tion, a note on which there was no indorser save the 
maker, payable at the Bank of Lowville, of which 
bank the maker was a Defendant sent 
the note by mail to that bank, which was an ordi- 
nary method of transacting such business. The 
note reached said bank the day it fell due; upon 
the next day it sent its draft on New York in pay- 
ment, and on the same day failed. The maker had 
not quite sufficient on deposit to pay the note; the 
deficit was made up after the failure. Defendant 
received the draft the next day, which was Satur- 
day, after business hours; it forwarded it on Mon- 
day morning, in the usual course of business, to the 
clearing-house in New York, and it was returned 
Defendant immediately gave plaintiff 


customer. 


** not good,” 
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notice of non-payment. In an action to recover the 
amount of the note, because of alleged negligence, 
held (Miller, Earl and Danforth, JJ., dissenting), 
that plaintiff was properly nonsuited; because as 
there was no evidence that the maker was insolvent, 
it did not appear that plaintiff sustained any dam- 
age. The court said: ‘‘It is by no means clear 
that the maker of the note is discharged. Where a 
note is payable at a bank an entire failure to present 
it for payment does not discharge the maker. Wal- 
cott v. Van Santvoord, 17 Johns. 248; Green v. Goings, 
7 Barb. 652; Caldwell v. Cassidy, 8 Cow. 271. If 
the maker has not sufficient funds in the bank the 
omission to present it is of no consequence. If he 
has funds then he can plead it by way of tender, 
and is relieved from liability only for interest and 
And even if the bank fails with the funds 
in its hands, this is no defense to the note. Rug- 
gles v. Patten, 8 Mass. 480; Fenton v. Goundry, 13 
East, 473; Hayden, 4 B.& C.1. The 


costs. 


Turner Ve 


bank is in such cases regarded simply as the agent 


or depositary of the maker of the note or acceptor 
of the bill, and he alone suffers by its failure, and 
his promise to pay is not discharged. In this re- 
spect only, a note or bill payable at bank differs 
from acheck. Therefore if there had been no pre- 
sentment whatever, and the bank had failed with 
sufficient funds of the maker in its hands to pay the 
note, the maker was still liable.” This is exactly 
contrary to Lazier v. Horan, 23 Alb. L. J. 150, and 
to the opinions of the principal text writers. The 
three cases last cited do not support the opinion, 
but are only to the same effect as the first three. 
There are however dicta to support it in Rhodes v. 
Gent, 5 B. & A, 244; Silver Vv. He nile rson, 3 McL. 
165; Wallace v. McConnell, 13 Pet. 143. 


’ 


A singular case on the ‘‘ measure of prudence,” is 
Bloomington v. Perdue, Mlinois Supreme Court, 1st 
June, 1881, 13 Cent. L. J. 39. It was there held in 
an action by a young lady against a city to recover 
damages for an injury to the uterus, caused by a 
fall on a defective sidewalk, that on the question of 
the plaintiff's freedom from negligence, instructions 
which do not refer as a standard of caution to 
“what ordinary young ladies would do,” but to the 
conduct of ‘‘an ordinarily prudent person,” and of 
‘‘a woman of common or ordinary prudence,” 
not faulty in respect to the standard referred to. 
The defendant proved that the plaintiff did not take 
proper care of herself after the injury, by remain- 
ing quiet, as showing negligence on her part, in- 
creasing the injury. On cross-examination of the 
physicians called by the defense, the plaintiff 
proved, over defendant’s objection, that an unmar- 
ried woman, not informed of the anatomy of the 
womb, could not be expected to act as promptly and 
intelligently as one understanding it, or as a medical 
man would; and that it was a common thing for 
women to suffer from 2 displacement or injury of 
the organ spoken of, without themselves knowing 
the trouble. Held, that there was no error in allow- 
ing the evidence. 


are 





The Vienna Juristische Bletter reports the follow- 
ing: ‘Caroline J., a waiter in the service of Colo- 
nel P., took a blank check from his check-book, and 
had her son fill it for an amount of 200 florins, date 
it, sign Colonel P.’s name to it, and present it to S. 
M. Rothschild for payment. As the filling of the 
blank was very awkwardly done, and as the signa- 
ture did not in the least resemble that of Colonel 
P., the forgery was discovered by the cashier and 
payment refused. The parties were indicted, and 
the lower court directed a verdict of acquittal, on 
the ground that the false check was not at all 
adapted to deceive. The government appealed, and 
the Court of Cassation reversed the judgment be- 
‘The punishment of an attempt is 
based upon this, that it manifests the intention to 
commit an offense, in a manner endangering the 
order of law. Such danger, as is generally recog- 
nized in the Austrian decisions and doctrine, can 
only be denied where the attempt is made with 
means completely and unqualifiedly (ix abstracto) 
unfit to attain the object. If the cause of failure 
was only in the manner of execution or in the con- 
crete quality or operation of the object used (so in 
fraud of him whose deceit was planned), then a 
punishable attempt is to be assumed, The acquittal 
A forged instrument is adapted to 
deceive.’” This is the doctrine of Mazzagora’s case, 
R. & R. 291; Com. v, Stevenson, 11 Cush, 481; Leg. 


v. Coulson, 1 Den. C. C. 592. 


low saying: 


was erroneous, 


In Ash v. Gute, Pennsylvania Supreme Court, 11 
Pitts. L. J. 449, it was held that a lodge of Free- 
masons is ordinarily not a partnership. The court 
said: ‘*It would seem that there must be a com- 
munity of interest for business purposes. Hence, 
voluntary associations or clubs, for social and char- 
itable purposes, and the like, are not proper part- 
nerships, nor have their members the powers and 
responsibilities of partners. Pars. on Part. 6, 36, 
42. A benevolent and social society has rarely, if 
ever, been considered a partnership. In Lloyd v. 
Loaring, 6 Ves. Jr. 773, the point was not made, 
but Lord Eldon thought the bill would lie on the 
ground of joint ownership of the personal property 
in the members of a Masonic lodge; there was no 
intimation that they were partners. Where a so- 
ciety of Odd Fellows, an association of persons for 
purposes of mutual benevolence, erected a building, 
which was afterward sold at sheriff’s sale in satis- 
faction of mechanics’ liens, in distribution of the 
proceeds it was said, that as respects third persons, 
the members were partners; and that lien creditors, 
who were not members, were entitled to preference 
as against the liens of the members. Babb v. Reed, 
5 Rawle, 151. Had the members been called joint 
tenants of the real estate, the same principle in the 
distribution would have applied. In Flemyng v. 
Hector, 2 M. & W. 172, Lord Abinger stated the dif- 
ference between a body of gentlemen forming a 
club and meeting together for one common object, 
and a partnership, where persons engage in a com- 
munity of profit and loss, and each partner has the 





84 


THE ALBANY LAW JOURNAL. 





right of prope rty in the whole, and in any ordi- 
nary transaction, may bind the partnership by a 
credit. He held that a club and its committee must 
stand on the ground of principal and agent, and 
that the authority of the committee depends on the 
constitution of the club, which is to be found in its 
own rules, After noting the rules of the club, in 
the case before him, ‘It therefore appears 
that the members in general intended to provide a 
fund for the committee to call upon. I cannot infer 
that they intended the committee to deal upon 
credit, and unless you infer that that was the inten- 
tion, how are the defendants A mutual 
beneficial society partakes more of the character of 
a club than of a trading association. Every partner 
is agent for the partnership, and as concerns him- 
self he is principal, and he may bind the others by 
contract, though it be 
himself and his partners. A joint tenant 
the same of the 
his co-tenant. several co-adventurer 
in a mine has 
the credit of the general body, 
for the purposes of the 
his having the management of 
makes no difference, in the 
from which an implied authority for 
Bennett, 
Here 


that when a 


he says: 


bound ?? 


against an agreement between 
has not 


power, relation, to bind 
Thus, 


not, as such, 


by virtue 
one of 
any authority to pledge 
for money borrowed 
And the fact of 
the 
evidence, 


concern, 
general mine 
absence of 
that purpose 
56 Ene. C. L. 


there is no 


can be inferred. Ricketts v. 
4M. G. & S. 686. 
dence to warrant an inference, 
joined the lodge he bound himself as a partner in 
the business of purchasing real estate 
buildings, or so that 
conld borrow money on his credit. 
that the officers or a 
number of members, had a right 
for the building of a temple, which would be valid 
against every member from the mere fact that he 
was a member of the lodge. But those who en 
gaged in the enterprise are liable for the debts they 
contracted, and all are included in liability 
who assented to the undertaking, or subsequently 
ratified it. Those who participated in the erection 
of the building by voting for and 
bound the same as the committee who had it in 
charge. And so with borrowing 
money. A member who subsequently approved the 
erection or borrowing could be held on the ground 
of ratification of the agent’s acts.” 


685; evi 


pe rson 


and erecting 


partner, other members 
The proof fails 
to show committee, or any 


to contract debts 


such 


advising it are 


reference to 


REASONABLE 
SONABLE. 


Aldermen of Greenville, 8 


ORDINANCES, AND UNREA- 
Vard v. Mayor and 


N J 
PS Baxt. 228; 8S. C., 35 Am. Rep. 700, it was held 
that a town ordinance prohibiting licensed retailers 
of spirituous liquors from selling such liquors be- 
tween six o’clock p. mM. and six o’clock A. M., is 
unreasonable and invalid. The court said: ‘It 
was decided in Smith v. Knoxville that an ordinance 
of Knoxville forbidding the sale of liquors by re- 
tailers after nine o’clock p. M. was valid, and in 
Maxwell v. Jonesboro, MS., that an ordinance restrain 


ing retailers from selling after dark, was valid.” 





‘The State recognized the retail trade in liquors 
as legal, on condition that the retailer pays for the 
privilege and procures a license. This license con- 
fers upon him the right to sell for one year, subject 
of course to the general laws of the State, declaring 
it unlawful to sell on specified days and at specified 
With these exceptions the retailer has the 
State to follow his trade, day or 

How much of this time can he 
to his trade by the exercise 
police powers of « municipal corporation, 


places. 
authority of the 
night, for a year. 
be forbidden to devote 
of the 
without an unreasonable or oppressive infringement 
of his right? We have seen that it has been held 
that a limitation of the exercise of his right to day- 
light is not unreasonable or oppressive. In view of 
trade, there is sound rea- 
its exercise during the night 
the trade which makes 


the peculiar nature of the 
son in prohibiting 
time. But what is there in 
it necessary, for the tion of good order and 
that it should not be 
dark and for two hours after daylight? It 
: borne in mind that a municipal corporation 


under the pretext of a public regula- 


preserva 
quiet, carried on for two hours 
before 
must be 
has no power, 
tion, to prohibit the exercise of a right conferred by 
\V Reneve 


prohibition, 


the State. r this is done, and to whatever 


extent, the prohibition, is 
The 
the 


two hours 


merely as a 


unreasonable, and invalid. only 
trade 
after 


y for the purpose of prohibition to 


oppressive 


reason Which we can see for restraining 
for ty 
di: uli 


that extent. 


wo hot us before dark, and for 


a sound one when 


The 


as a prohibitory measure; it might 


reason may be 


viewed simply 
sound if the 


But the State 


prohibition was total and 
has virtually forbidden a 


be equally 
absolute 

municipal corporation to exercise police powers 
for purposes of prohibition merely. To be legiti- 


mate the prohibition must be so restricted as not 


sonably or oppressively with the 
State. We are of 


to interfere unrea 


rights conferred by the opinion 


that a prohibition which deprives a party of several 
hours of daylight, 


right conferred by 


in which he is forbidden to exer- 


cise a the State. is unreasonable 
and oppressive.” 

The 
following 
247, the 


such dealers from selling on court days, 


he American 


‘In Grills v. 


Reports appends the 
Vayor, ete., 8 Baxt. 


prohibiting 


editor of 
note: 
was held by an ordinance 


siume 
or on dyys 
when any fair or public show is held, or on the days 
of college commencement, 

‘The 
sonable and invalid: 
to keep a flagman by day and a red lantern by night 
Toledo, ete., R. Co. 


Am. Rep. 


following ordinances have been held unrea- 
To require a railroad company 


at an ordinary street ee 
v. City of Jacksonville, 67 Tl. 
611. Prohibiting the phe without license, of lem- 
onade at a temporary stand. Barling v. West, 29 
Wis. 307; S. )Am. Rep. 576. Requiring drug- 
gists to furnish quarterly statements showing kinds 


oi; B. ©, 


and quantities of alcoholic liquors sold, and to whom. 


City of Clinton v. Phillips, 58 Ill. 102; S. o.. 11 
Am. Rep. 52. Exacting a fee of five cents for every 
sale of hay or other produce within the city. Kip v. 
City of Paterson, 26 N. J. Lu. 298. Prohibiting a 
gas company from opening a paved street for the 
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purpose of connecting houses with their main. 
Re- 
quiring owners of theaters to pay the city constable 
two dollars for every night of his attendance at 
public performances therein. Waters v. Leech, 3 
Ark. 110. For the arrest and confinement in the 
caboose over night of all free negroes found out 
Winfield, 8 Wumph. 707. 
Dunham v. 


Commissioners v. Gas Co., 12 Penn. St. 318. 


after 10 o’clock. Mayor v. 
Requiring a license fee from hucksters. 
462. Prohibiting auctioneers to 
sundown. IJluyes v. 
Forbidding the sale, without a license, at 


Trustees, 5 Cow. 
sell after 
Wis. 542. 
temporary 


City of Appleton, 24 


lemonade, ice cream, cakes, 


Barling v. West, 29 id. 


stands, of 
pies, cheese, nuts or fruits. 
307. Subjecting non-resident owners of estrays to 
a penalty. Town of Marietta v. Fearing, 4 Ohio, 
127. Forbidding cattle, swine and horses from run- 
ning at large in 
specially authorized by charter. Collins v. 
18 Ohio, 522. 

intoxicating liquors, in a less quantity than twenty 


ordinance is 
TTateh, 


Prohibiting sale of beer, ale or other 


streets, unless such 


eight gallons at one time, unless specially authorized 
by statute. Turner, 1 Cush. 493.  Inflict 
ing a penalty for selling pressed hay without inspec 
Vayor 
Authorizing police officers 


Com. Vv. 


tion, such sale being tolerated by statute. 
v. Nichols, 4 Hill, 209. 
to make arrests, without 


warrant, for breaches of 


ordinances not committed in their presence. 8- 
terfiell v. Mayor, ete., 3 Cold, 205, 
all slaughtering shall be done for 
at a certain building, the owners of 
fixed price for the 

City of Chicago v. 


Exacting that 
a certain period 
which shall be 
privilege by those 

Rump ff, 45 Ill. 90. 


hackmen, draymen, 


paid a 
slaughtering. 
Forbidding 
expressmen, omnibus agents and drivers, from ap 


porters, runners, 
proaching within twenty feet of any wharf or depot 
on the arrival of any steamboat or train, unless re- 
quested by a passenger; it being shown that such 
approach was arranged for by agreement between a 
railroad and an omnibus company. Vafman v. Peo- 
ple, 19 Mich. 352. Forbidding any but inhabit- 
ants of the city to take fish in a mavigable river 
within the city limits.  //ayden v. 
391. Forbidding sale of goods on Sunday, but al- 
lowing it by Jews. Lery, 26 
La. Ann. 671; 8. C., 21 Am. Rep. 553. Punishing 
the wanton injury of private shade trees. 
v. Crary, 58 Ind. Granting a franchise to 
build and maintain a toll-bridge across a river flow- 
ing through acity. Wiliams v. Davidson, 43 Tex. 
1. Requiring milk-dealers to pay a license fee for 
each cart run by them. Bartree, Il. 
App. Ct., January, 1881. Prohibiting farmers, gar- 
deners, ete., from selling vegetables grown by them, 
in the streets, without license. St. Paul v. 
Treger, 25 Minn, 248; 8. C., 33 Am. Rep. 462. 

‘¢ The following ordinances have been held rea- 
sonable and valid: Fixing the price at which pri- 
vate citizens may tap public sewers. Fisher v. Har- 
risburg, 2 Grant, 291. Prohibiting carriages from 
standing in a street more than fifteen minutes, in 
connection with a police regulation that a space of 
thirty-five feet about the door of a particular place 
of public entertainment must be kept clear, Com. 


Noyes, 5 Coun. 
City of Shre report V. 


Goshen 


268. 


( } ieago ¥. 


‘ity of 





v. Robertson, 5 Cush. 438. Subjecting every dog- 
owner to a fine of $100 for the biting of any person 
by his dog outside the owner's inclosure. Com. v. 
Stefze, 7 Bush, 161. Levying a tax of $150 on 
every retailer of spirituous liquors, J/ayer v. 
Beasley, 1 Humph., 232. Prohibiting restaurants to 
be kept open after ten o’clock at night. State v. 
Freeman, 38 N. H. 426. Prohibiting awnings be- 
fore doors, unless authorized by mayor and alder- 
men. edrick v. Bailey, 12 Gray, 161. Prohibiting 
the removal of sand, stone or earth from the lake 
shore within 100 feet of high-water mark. Clason 
v. City of Milwaukee, 30 Wis. 316. Forbidding the 
driving of horses on a trot or gallop in the streets, 
Com. v. 3 Pick. 462. Compelling boats 
with damaged corn or putrid substances on board, 
or coming from any place infected with malignant 
or contagious disease, to anchor in the middle of 
the river, and not to land until examined by the 
City Council of Augusta, 


Worcester, 


city physician, Dubois v. 
Dud. 30. Forbidding keeping more than. fifty-six 
pounds of gunpowder, and requiring it to be kept 
in tin or copper, under penalty of $50 to $500. 
Williams v. Augusta, 4 Ga. 509. 
Making it a penal offense to sell spirits in quantities 
of a quart or more to be drunk on the premises 
where sold, when inconsistent with the State law. 
Vayor of Alhany, 29 Ga. 56. Fixing a re- 
tailer’s liquor license fee at $500. erdue Vv. Ellis, 
Forbidding keeping open a confection- 
ery on Sunday after nine o’clock a. M. City of St. 
Louis v. Cafferata, 24 Mo, 94. For punishing va- 
grants. City of St. Louis v. Bentz, 11 id. 61, 
pelling closing of dram shops at nine o’clock Pp. M. 
Mayor, 3 Head, 245. Making it penal to 


City Coun il V. Benjamin, 2 


City Council of 


Adams v. 


18 id. DS6. 


Com- 


Smith v. 
sell goods on Sunday. 
Strobh. L. 508. Making it penal for unlicensed re- 
tail grocers to have spirituous liquors on their prem- 
City Conneil v. Ahrens, 4 id. 241; Heisenbrit- 
MeMull. Authorizing 
leases of market stalls. 


99% 
233. 


} 9 


t] City Council, wd 


¢ . 
conunissioners to vacate 
City Council v. Goldsmith, 2 Speer, 428. To close 
dram shops from half-past ten Pp. M. to five A.M. State 
v. Welch, 36 Conn, 215. Prohibiting swine running 
Patch, 97 Mass. 221; Com. v. 


Prescribing certain streets as 


at large. Com. Vv. 
Bean, 14 Gray, 52. 
route for travel of omnibuses and hacks, and ex- 
cluding such vehicles from other streets. Com. v. 


Stodder, 2 Cush. 562. Prohibiting the employment 
of any but a licensed person in removing offal and 
house dirt from a city. Vandine, Petitioner, 6 Pick. 
187. Requiring license in order to sell certain com- 
modities in certain streets. Nightingale, Petitioner, 
11 id. 168. Forbidding new burial ground within 
acity. City Council of Charleston v. Baptist Church, 
{ Strobh. L. 306. Requiring butchers to be licensed 
and to pay $200 therefor. St. Paul v. Coulter, 12 
Minn. 41. Forbidding obstruction of street cars by 
other vehicles. State v. Foley, 31 Iowa, 527; 8. C., 
7 Am. Rep. 166. Taxing vehicles hauling into and 
out of a city, under a statutory authority to tax 
vehicles used within the city. City of St. Charles v. 
Noble, 51 Mo. 122; 8. C., 11 Am. Rep. 440.  Per- 
mitting the closing of a draw-bridge across a navi- 
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gable river in a city every ten minutes for the pass- 


age of persons and vehicles, and forbidding any 
attempt by navigators to pass the draw when so 
closed. Chicago v. MeGuin, 51 Ill. 266; S. C., 295. 
Forbidding wagons loaded with perishable produce 
to remain in streets within limits of a market more 
than twenty minutes between eleven a. M. and four 
Pp. M., unless permitted by superintendent of mar- 
ket. Com. v. Brooks, 109 Mass. 355. Compelling 
hackmen, etc., to observe the orders of the police 
as to the stands which they and their vehicles may 
take while waiting for employment near any railway 
station. City of St. Paul v. Smith, Minn. Sup. Ct., 
December, 1880. Imposing a license tax on vehicles 
using the streets, and a fine for disobedience. City 
of St. Louis v. Mo. 562. An ordinance 
authorizing the mayor to grant licenses ‘to such 
persons as in his judgment shall appear proper and 
best calculated to secure to the inhabitants of the 
city pure and wholesome milk,’ and prohibiting the 
sale of milk by others in the city, and making un- 
authorized sale a misdemeanor, People ex rel. v. 
Mutholland, 82 N. Y. 324.” 


dornecnnen 
JURY TRIALS. 

HAVE read with interest the article in the Atlantic 

Monthly, for July, by Mr. M. C. Dodge, on the 
above subject, and also your current notes comment- 
ing thereon. The origin and history of the trial by 
jury, as detailed by Mr. Dodge, furnish entertaining 
reading, and while the jury system in our courts 
to-day is full of evils, and the average juryman adds 
no respect or dignity to a verdict, there is a cause for 
the malady and a remedy for the disease. 

Our Code of Civil Procedure, sections 1027 and 1028, 
describes who are qualified to serve as jurymen. 
Among other qualifications they must possess, the 
juryman must be (§ 1027, sub. 4) ‘in the full possession 
of bis natural faculties, and not infirm and decrepit.” 
(Sub. 5) ** Free from all legal exceptions, of fair char- 
acter, of improved integrity, of sound judgment, and 
well informed.” If any twelve men should enjoy 
these qualifications the verdict they would give would 
command respect, and if all jurors were of like kind, 
the outery against jurors, juries, and jury trials would 
cease. There arefew communities that have an entire 
dearth of the material described in sections 1027 and 
1028 of the Code; and if the proper selection was 
made, less complaint would be made of the system. 
The present evils of the system have their inception in 
making the list and in the exemptions granted. The 
supervisor, town clerk, and assessors of each town are 
the persons who shall make the selection of the jury. 
“They must select from the last assessment-roll of the 
town, and make a list of the names of all persons 
whom they believe to be qualified to serve as trial 
jurors. The first question in making the list is to have 
good, true, and qualified men to serve, and the intent 
of the Legislature to have such men selected and serve 
is apparent. The list of the qualifications give the 
juror astanding in the community, and if each juror 
drawn in our trial courts fully possessed the qualifica- 
tions prescribed, the system would receive praise in- 
stead of blame. ‘The juror should be a representative 


Green, 70 





man; the interest of the body politic should be as 
much to him as his own private affairs. The jury in 
ancient times were such —the knights of the vicinage, 
or were men skilled in the laws and customs. 

The privilege of exemption granted so many men is 
one great cause of so much dissatisfaction with jury 





trials. Upon what principles of right so many classes 


of men are relieved from jury duty it is difficult to 
imagine. Section 1030 of the Code has fourteen sub- 
divisions or classes of exemptions, and the time may 
come, if the present reckless tendency continues, when 
mechanics, farmers, merchants and gentlemen will 
petition for exemption from this duty, leaving the 
courts without any material to draw from to make 
their list. The whole section of exemptions from jury 
duty should be stricken from the Code, compelling all 
classes of citizens otherwise qualified to do their duty 
as members of the community in administering justice 
to cach other. Attorneys and counsellors-at-law would 
make, according to the theory of Mr. Dodge, the best 
class of jurors, and there is no just reason why they 
should not serve as such. The only reasonable excuse 
given for their exemption is that they are oflicers 
of the court, employed actively in the litigation of the 
courts. Yetif their exemption was removed and they 
were compelled to perform such duties they could do so 
without in any way contlicting with the rights of their 
clients or the interests of their adversaries. In our 
villages, where a fire company or company of the Na- 
tional Guard is in existence, meu, who would make 
good jurors, openly say that they became members 
thereof for no other purpose than to be exempt from 
jury duty. ‘They pay their fines and dues and never 
go to a fire or attend a drill or review, during the 
whole term of their service. Yet these same men are 
very anxious, when coming into court to have their 
wrongs adjusted, that they get a good jury; they doing 
all in their power to avoid their duty as neighbors and 
feliow-citizens. There are certain men and officers 
that are in justice and in law disqualified by virtue of 
their offices and positions in the government. The 
governor and other oflicers of the State; members of 
the Legislature, aud judges and officers of the court. 
These are but a small fraction of the large number 
who are qualified but exempt, und it is proper that 
they should not only be exempt but disqualified. But 
the large class of exemptions is overdone. That the 
jury system has deteriorated none can gainsay. It is 
to-day in principle the same grand institution it was 
in the days when it supplanted wager of battle, and if 
it could be brought back to the plane it deserves, and 
was intended to occupy, and in which statutory law ° 
places it, it would again deserve and receive the praise 
the old law-writers gave it. Men are anxious that 
justice should be done in the courts. Our judiciary 
is honest and efficient; our bar is learned and capable, 
but our jurors are below medium. The fault lies not 
in the system, but in the selection of the juror, and 
the exemption from duty of « large class of good men, 
and until the proper men are selected the verdicts of 
our jurors will continue to be subjects of reproach. 
Let the manner of drawing jurors, and exemptions 
from jury service, be revised. Strike out all exemp- 
tions. Let none but the best men be selected, and the 
jury system will command as much respect as it now 


receives blame. Ss. L. S. 
Litre Fats, N. Y., July 19, 1881. 
sonninieniaitalilbattic 
REMOVAL OF CAUSE — ACTION OF RE- 


PLEVIN AGAINST SHERIFF — CON- 
TINUANCE OF CASE BY STATE 
COURT AFTER REMOVAL. 


UNITED STATES SUPREME COURT, APRIL 11, 1881. 


KERN V. HvUIDEKOPER. 


An action of replevin, brought in a State court against a sheriff, 
to recover possession of goods seized on execution, is re- 
movable to the Federal court. 

Where a State court, after a case is removed to the Federal 
court, goes on to adjudicate the same, a contest of such 
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case in that court, by the party at whose instance the re- 
moval was made, is not a waiver of the question of juris- 
diction of the State court. 

Defendant, who had pleaded to the merits, obtained leave to, 
and did, demurto the jurisdiction. Held, a withdrawal of 
the plea to the merits. 


¥ error to the Circuit Court of the United States 
for the Northern District of Illinois. The opinion 
states the case. 


Woops, J. This was an action of replevin brought 
by Frederick W. Huidekoper, John N. Dennison and 
Thomas W. Shannon, in the Circuit Court of Cook 
county, Illinois, at its May term, 1877, to wit, on May 
» 1877, against Charles Kern, the plaintiff in error, to 
recover the possession of one thousand tons of old 
railroad iron, which they claimed was wrongfully de- 
tained from them by Kern. 

The writ of replevin was issued on May 23, 1877, and 
upon the same day was served by the coroner of the 
county, who received from the plaintiffs in replevin a 
statutory bond, and delivered to them the possession 
of the iron. The summons was made returnable at 
the next term of the court, which began on the third 
Monday of June. 

The declaration, which was filea . une 30, alleged that 
plaintiffs were the owners, and lawfully entitled to the 
possession of certain goods and chattels, to wit, the 
iron in controversy, which formerly had been in track 
of the Chicago, Danville & Vincennes railroad, but 
that it was then lying along the Mud Lake track, near 
Twenty-fourth street, in the city of Chicago, and that 
it was of the value of eighteen thousand dollars; that 
on May 9, 1877, Kern, the plaintiff in error, had wrong- 


the same from them. 

Kern, on July 6, 1877, pleaded that he was the sheriff 
of Cook county, and that he held the iron by virtue of 
two certain executions against the Chicago, Danville & 
Vincennes Railroad Company, levied on the same, 
both issued upon judgments in the Superior Court of 
Cook county, one in favor of the Bank of North 
America, and the other in favor of one John McCaffrey, 
for the aggregate sum of about eleven thousand dollars. 

That as such sheriff, on or about May 1, 1877, the said 
writs being then in full force and unsatisfied, he took 
said iron and detained the sume in execution of said 
writs, and that at the time of the levy the iron was 
the property of the Chicago, Danville & Vincennes 
Railroad Company. 

On May 31, 1877, the plaintiffs filed in the court their 
petition to remove said cause to the United States 
Circuit Court for the Northern District of [linois. 
The petition alleged that the defendant, Kern, was a 
citizen of the State of Illinois, and that the plaintiffs 
at the institution of the action were, and still con- 
tinued to be, citizens of States other than the State of 
Illinois; that the amount in controversy in the suit 
exceeded five hundred dollars, and there had been no 
trial of the suit, and the same could not have been 
tried before the term at which said petition was filed; 
and that the suit involved a controversy between citi- 
zens of different States, which could be wholly deter- 
mined as between them. 

The petition was accompanied by the bond required 
by the statute of the United States. 

On June 2 the court denied the petition for removal, 
on the ground that it was prematurely presented and 
filed; that at that date no declaration had been filed, 
the defendant was not in court, and was not required 
to appear until the third Monday of June. 

On June 30 the petition of the defendants in error 
and their bond for the removal of the cause being still 
on file, and the time for the appearance of the plaintiff 
in error having passed, the defendants in error filed 
their declaration, and immediately moved the court for 








an order transferring the cause, in accordance with 
their petition, to the United States Circuit Court. 
This motion was denied. 

On July 6, the date upon which the plaintiff in error 
filed his plea, and after said plea had been filed, the 
defendants in error caused an order to be entered dis- 
missing their petition for the removal of the cause filed 
May 31, and immediately filed another for the same 
purpose, containing the same averments, together with 
a bond, as required by the statute. This petition was 
also denied by the State court. 

Nevertheless, on July 27, 1877, the plaintiffs below 
filed a transcript of the record of the cause in the 
clerk’s office of the Circuit Court of the United States 
for the Northern District of Ilinois, the term of said 
court prescribed by law to begin ou the first Monday 
of July being then current. 

On November 14, 1877, the said term of the United 
States Circuit Court still continuing, that court made 
un order approving the filing of the said record on 
July 27 preceding. 

On June 5, 1878, the counsel of the plaintiffs below 
moved the United States Circuit Court that an order 
be entered declaring that the cause had been removed 
from the Circuit Court of Cook county, and that the 
Circuit Court of the United States had exclusive juris- 
diction thereof by reason of such removal, and that 
the cause be placed on the trial calendar of the court. 
The court sustained the motion and directed an order 
to be made in accordance therewith. 

On June 26, 1878, the defendant below, by his attor- 
ney, entering special appearance for that purpose, filed 
a written motion in the United States Circuit Court 
for the dismissal of said action. This motion was 
overruled. 

At the July term, 1878, of the Circuit Court of Cook 
county, that court still claiming jurisdiction of the 
cause, notwithstanding the proceedings for its removal 
above recited, the plaintiffs below filed in that court a 
replication to the plea of the defendant, in which they 
alleged that said railroad iron at the time of the levy 
wus the property of the plaintiffs, and not of the rail- 
roud company, as alleged in defendant’s plea. 

On November 12, 1878, the defeudant below moved 
in the Circuit Court of the United States for leave to 
file a plea to the jurisdiction, which, after argument 
of counsel, was granted. Thereupon, on the same day, 
he filed the following plea: 

“The defendant, by E. Walker, his attorney, comes 
and prays judgment of the said record herein filed, 
because he says that the plaintiffs first instituted their 
said action of replevin in the Cireuit Court of Cook 
county, in the State of Ilinois, which said court has 
exclusive original jurisdiction of said action, and 
caused the clerk of said State court to issue a summons 
against the said defendant and a writ of replevin, 
under which said last-named writ the property de- 
scribed in said writ and declaration was seized by the 
officer of said court and delivered to the said plaintiff. 

“That said writs were made returnable to the June 
term of said court, A. D. 1877, at which said term the 
said defendant appeared and filed his plea to said 
declaration. 

“The said defendant further shows that long after 
the filing of the said transcript of record in this court 
the said plaintiffs, to wit, at the May term, A. D. 1878, 
filed in the said Circuit Court of Cook county their 
replication to the said defendant’s plea, and at said 
term of said State court prosecuted their said action 
to a final hearing, and such proceedings were there- 
upon had in said action that afterward, to wit, at said 
May term, to wit, on the 5th day of June, A. D. 1878, 
the said defendant, by the consideration and judg- 
ment of the said Circuit Court of Cook county, recov- 
ered a judgment against the said plaintiffs for the 
return to him of the property described in said decla- 
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ration and writ of replevin, being the same identical 
property described in the aforesaid transcript of record, 
and for his costs in said action, as by the record and 
proceedings thereof still remaining in said Circuit 
Court of Cook county more fully appear, which said 
judgment is in full force, and unreversed and unsatis- 
fied, and this the defendant is ready to verify by the 
record. Wherefore the said defendant prays judg- 
ment if the court here will take jurisdiction and cog- 
nizance of the action aforesaid.” 

The plaintiffs below filed a demurrer to this plea, and 
afterward, on November 21, 1878, the wus 
argued. The minutes of the court state its judgment 
upon the demurrer as follows: 

*“Now come the plaintiffs by Henry Crawford, Esq., 
their attorney, and the defendant by Edwin Walker, 
Esq., his attorney, and now comes on to be heard the 
demurrer of the plaintiffs to the plea to the jurisdic- 
tion herein, and after hearing the arguments of counsel 
the court sustains the demurrer, to which ruling of 
the court the defendant by his counsel excepts, and the 
defendant failing to make further answer herein, and 
electing to abide by his said plea, it is thereupon con- 
sidered by the court that the plaintiffs have and retain 
possession of the goods and chattels described in the 
writ issued in this court,” ete. 

This judgment the plaintiff in error seeks to reverse 
in this court. The following are his assignments of 
error: 

That the Cireuit Court erred: 

1. In overruling the motion made by the plaintiff in 


26, 1878, to dismiss the said cause. 


demurrer 


error on June 

2. In sustaining the demurrer to the special plea 
filed by the plaintiff in error on November 12, 1878. 

5. In rendering judgment against the plaintiff in 
error upon the demurrer, 

t. The court had 
matter of the action. 

The Cireuit Court of Cook county and the Circuit 
Court of the United States both claimed jurisdiction 
of the case and both rendered final judgments therein, 
the State court in favor of the plaintiff in error and the 
United States court in favor of the defendants in error. 

Most of the points raised upon the record will be 
solved by a settlement of the question, which court 
had jurisdiction of the case when said final judgments 


no jurisdiction over the subject- 


were rendered. 

The jurisdiction was, of course, originally in the 
State court. It is unnecessary ‘to decide whether 
the State court rightfully or wrongfully denied the 
first two petitions of the defendants in crror for the 
removal of the cause. The petition for its removal, 
filed July 6, 1877, contained every averment required 
by law. It was filed at the proper time, and it 
accompanied by a bond with good and sufficient surety, 
conditioned according to the statute. 

According to the terms of the act of Congress it was 
the duty of the State court ‘to accept said petition 
and bond and proceed no further in said suit.’’ Sec. 
3, act of March 3, 1875, 18 Stat. 471. 

Notwithstanding the refusal of the State court to 
make an order for the removal of the cause, the de- 
fendants in error filed in the United States Circuit 
Court, within the time prescribed by the statute, a 
transcript of the record of the State court. This in- 
vested the United States court with full and complete 
jurisdiction of the case, for in the language of the 
statute just referred to, ‘*the said copy being entered 
as aforesaid in said Circuit Court of the United States, 
the cause should then proceed in the same manner as 
if it had been originally commenced in said Circuit 
Court.” 

If the case is a reasonable one and the statute for the 
removal of the cause has been complied with, no order 
of the State court for the removal of the cause is neces- 
sary to confer jurisdiction ou the United States court, 


was 





and no refusal of such an order by the State court can 
prevent the jurisdiction from attaching. Insurance 
Company v. Dunn, 19 Wall. 214. 

it is therefore clear that when the defendant below 
filed, on July 27, 1877, in the United States Circuit 
Court, a transcript of the record of the State court, 
the former acquired and the latter lost jurisdiction of 
the case. 

The contention of the plaintiff in error seems to be, 
that an action of replevin, where the sheriff of a State 
court is the defendant, is not removable, because the 
sheriff, an officer of the State court, being in 
sion of the property, the subject-matter of the ec 
versy, the Federal court is without legal authority or 
power by writs, process, or orders to wrest its posses- 
sion from him. 

There is no support either in the act of Congress for 
the removal of causes, nor in any case adjudged by 
this court, for this position. The act of 
makes no exception of causes where the subj 
of the controversy is in possession of the State court 
Under the Constitution and laws of the United States 
a citizen of the United States, party to a suit in a State 
court, which falls within the terms of the statute for 
the removal of causes, has the right t 
to and heard by a United Stat: 

The cases of Taylor vy. Carryl, 2 
v. Howe, 24 id. 450, and Buck v 
lied on by the plaintiff in error, are 
decide that property h 
court by virtue of process 
therein cannot be taken from 
officer of 
upon 
latter court. 

But here there is but one casi It is brought 
State court. It falls withis 
Congress for the removal 


posses - 


mtro- 


Congress 
t-matter 


» have it removed 


causes 


another court concurrent jurisdiction 
process issued in another c: penaing in the 


in the 


requisities for removal have 
mount law of the land 
removed, and the case and the res both g 
ral court. The fact that the 
was pending in it, had possession of the 

of the controversy, cannot prevent the 

is accomplished, the Sta irt is 
left without any case, authority or pr , which it 
can retain possession of the res. ‘ and the 
subject-matter of the suit are both tr ferred to the 
Federal court by the same act of re al, or when a 
bond for the delivery of the prope taken, 
as in this case, the bond as the representative of the 
property is transferred with the suit. There is no 
interference with the rightful jurisdiction of the State 
court, and no wresting from its possession of property 
which it has the right to retain. 

If the contention of the plaintiff in error is that 
the State court, having ; virtue of 
a fierit facius issued on a judgment rendered by it, the 
Federal court cannot take such property fr 
session by writ of replevin, or in other words, 
replevin suit which was sought to be removed in this 
case could not have been originally brought in the 
Federal court, the answer is, that upon the question of 
removal, it is entirely immaterial whether or not the 
suit, as an original action, could have been maintained 
in the Federal court. In short, no provision of the 
State law, no peculiarity in the nature of the litigation 
which would forbid 1 States court from en- 


says 


State court, w 


when the removal 


seized property by 
m its pos- 


that the 


the United 
tertaining original jurisdiction, could prevent the re- 
moval, provided the case fell within the terms of the 
statute for the removal of causes. Railway Company 
v. Whitten, 13 Wall. 270; Insurance Company v. Morse, 
20 id. 445; Gaines vy. Fuentes, 92 U.S. 10; Boom Co. 
v. Patterson, 98 id. 403. 

The United States court having acquired jurisdic- 
tion, and the State court lost it by the proper removal 
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of the cause, has the State court been reinvested with 
jurisdiction by the facts stated in the plea to the juris- 
diction filed by the defendant below, namely, that long 
after the removal of the cause to the United States 
court, the plaintiffs below filed their replication in the 
State ‘court, and prosecuted their action therein toa 
final hearing. In other words, is the plea to the juris- 
diction of the United States court, filed by the defend- 
ant below on November 12, 1878, a good plea? 

It has been expressly held by this court that when a 
case has been properly removed from a State intoa 
United States court and the State court still goes on 
to adjudicate the case, against the resistance of the 
party at whose instauce the removal was made, such 
action on its part is a usurpation, and the fact that 
such a party has, after the removal, contested the suit 
does not, after judgment against him, constitute a 

yaiver on his part of the question of the jurisdiction of 
the State court to try the case. IJnswrance Company v. 
Dunn, 19 Wall. 214; and Removal cases, 100 U.S. 457; 
and Railroad Company vy. State of Mississipi, decided 
at the present term. 

These cases are directly in point. In the action of 
replevin the defendant, if he succeeds, recovers in 
effect the same judgment against the plaintiff as the 
plaintiff, in case he succeeds, recovers against the de- 
fendant. Sothat the plaintiffs below, in contesting the 
suit in the State court after its removal, were seeking 
to protect themselves against a judgment in favor of 
the defendant for the return of the property in con- 
troversy, a judgment which was in fact entered against 
them. 

Our conclusion, therefore, is that by the proceedings 
for the removal of this case jurisdiction over it was 
transferred to the United States Circuit Court, and 
the filing by the plaintiffs below of a replication in the 
State court, after such removal, and the prosecution 
of the action to a final hearing in that court, did not 
reinvest the State court with jurisdiction of the cause, 
nor did it amount to a waiver of any rights resulting 
to the plaintiffs below from the removal. 

This conclusion is strengthened by the fact that the 
plaintiffs below constantly insisted, as the record shows, 
upon the jurisdiction of the United States court over 
the case, and even while the case was on final trial in 
the State court, procured the entry of an order in the 
United States court to the effect that, upon the filing 
of the transcript of the record of the State court in 
the United States court, the latter court acquired ex- 
clusive jurisdiction over the case. 

After the filing in the United States Circuit Court 
on July 27, 1877, of the record of the proceedings in 
the State court, the latter lost all jurisdiction over the 
case, and being without jurisdiction, its subsequent 
proceedings and judgment were not, as some of the 
State courts have ruled, simply erroneous, but abso- 
lutely void. Gordon v. Longest, 15 Pet. 97; Insurance 
Company v. Dunn, 19 Wall. 214; Virginia v. Rives, 100 
U. 8. 313. 

It only remains to consider the contention of the 
plaintiff in error that the court be!ow should not have 
entered judgment against him after sustaining the de- 
murrer to his plea to the jurisdiction filed November 
12, 1878, because there was still remaining his plea to 
the merits filed July 6, 1877, before the case was re- 
moved from the State court. The facts disclosed by 
the record make it clear that there is no solid ground 
for this assigument to stand on. 

The plea of November 12, 1878, was a plea to the 
jurisdiction. The defendant below was allowed to 
file it on special leave asked by him and given by the 
court. The asking of leave to plead to the jurisdic- 
tion was in effect a withdrawal of the plea to the 
merits, for after a plea in bar the defendant cannot 
plead to the jurisdiction of the court; for by pleading 
in bar he submits to the jurisdiction. 1 Chitty on 





Pleadings, 440, 441; Palmer v. Evertson, 2 Con. 417; 
Co. Litt. 303; Com. Dig., Abatement, C.; Bacon’s 
Abridg., Abatement, A. 

The plea in bar being in effect withdrawn by the plea 
to the jurisdiction, when the demurrer to the latter 
was sustained the defendant below was left without 
plea. 

lf the defendant had so desired, the judgment of 
the court would have been respondeat ousler. But he 
elected, as the record shows, to stand by his demurrer 
and declined to make any further answer. There was 
nothing then lefs for the court to do but to pronounce 
judgment against him, which was done. 

There way no error in this. The suggestion that 
there should have been a trial upon the plea in bar 
appears to have been an afterthought. 

There is no error in the record or the judgment of 
the Circuit Court. The judgment must therefore be 
affirmed. 

stint ciiiliatadaaactiag 


MANDAMUS AGAINST MUNICIPAL OFFI- 
CER NOT ABATED BY RESIGNATION. 
UNITED STATES SUPREME COURT, APRIL 18, 1881. 

—_ . 
THOMPSON V. UNITED STATES EX REL. CAMBRIA 
Iron Co. 


Proceedings in mandamus against a municipal officer to gom- 
pel the performance of an official duty do not abate by the 
expiration of the office of the defendant, when there is a 
continuing duty irrespective of the incumbent, and the 
proceedings are undertaken to enforce an obligation of 
the corporation or municipality to which the office is 
attached, 


ia error to the Circuit Court of the United States 
for the Western District of Michigan. The opinion 
states the case. 


BRADLEY, J. This case arises upon a petition for a 
mandamus to compel Thompson, the township clerk of 
the township of Lincoln, in the county of Berrien, 
State of Michigan, to make and deliver to the super- 
visor of the township a certified copy of a judgment 
recovered against it by the Cambria Iron Company, the 
petitioners, in order to its being placed upon the tax- 
roll for collection and payment. The questions arising 
are much the same as those disposed of in the case of 
Edwards v. United States,25 Alb. L. J. 391. The petition 
states that the Cambria Iron Company recovered 
judgment against the township of Lincoln, in the Cir- 
cuit Court of the United States, on the 29th of May, 
1876, for the sum of $6,273.32, besides costs, and caused 
to be delivered a certified copy thereof to Thompson, 
the township clerk, with a request to certify it to the 
supervisor, to be raised by tax on the township; but 
that Thompson declared that he would not do it, and 
pretended that there was no supervisor; that one 
Mitchell Spillman, who had been supervisor, had re- 
signed; and that if there were any supervisor, still he 
would not do it; that he himself had resigned, and 
was not clerk of the township; that the supervisor and 
himself had both resigned for the express purpose of 
defeating the collection of petitioner’s judgment, 
and other similar claims. The petition charges that 
the said supervisor and clerk have fraudulently com- 
bined to cheat and defraud the petitioners by falsely 
pretending to resign, whereas they actually continue to 
discharge the duties of their oSices — setting forth vari- 
ous facts corroborative of the charge. . 

The court below having granted arule to show cause 
why a mandamus as prayed for should not issue, the 
defendant filed an answer to the petition admitting 
that a judgment had been entered against the town- 
ship, as stated in the petition, but averring that it was 
not a valid judgment, because, as the answer alleged, 





90 


THE ALBANY LAW JOURNAL. 





the court never obtained jurisdiction; that no service 
was ever had of process in the cause upon the super- 
visor of the township; that Alonzo D. Brown, upon 
whom service was made, was not at the time super- 
visor; and that although one Clapp, an attorney, 
appeared for the township, he was never employed by 
the township; that the defendant was, it is true, duly 
elected clerk of the township in April, 1876, but that 
he resigned his office before the certified copy of the 
judgment was served upon him, by filing in the office 
of clerk [that is, his own office] and depositing with 
the files of the township a written resignation addressed 
to the township board; and that he has not acted as 
clerk since. He admits that he refused to certify the 
judgment, but did so because he was not clerk, and 
because there was no supervisor, Spillman, who had 
been supervisor, having resigned. This answer was 
demurred to, but the demurrer was overruled and the 
cause came on for trial. The jury rendered a special 
verdict, as follows: 

“First. That on the 25d day of November, 1875, 
Alonzo Brown, upon whom the declaration was served 
in the original case of The Cambria Tron Company v. 
The Township of Lincoln, was supervisor of said town- 
ship of Lincoln, and was such supervisor at the time 
the declaration in said cause was served upon him as 
such supervisor by the marshal. 

‘Second. That George 8. Clapp, who entered his 
appearance as attorney for the defendant in said cause 
and appeared and pleaded therein for said township of 
Lincoln, was duly authorized by said defendant to 
appear and plead for it in said cause. 

¢*Third. That the respondent, John F. B. Thompson, 
was, at the time of the service of the order to show 
cause in this why a mandamus should not issue against 
him, clerk of the said township of Lincoln, and stillis 
such clerk, and has not resigned the said oflice. 

“Pourth. That Mitchell Spillman was, at the time 
the said order .to show cause was served, the super- 
visor of said township, and still holds the said office, 
aud held the said ofiice on October Ist, A. D. 1876.” 

The questions raised on the trial were, as in the pre- 
vious case of Edwards, whether the tender of a resigna- 
tion by a supervisor orclerk of a township, by filing 
the same with the clerk, was valid and effectual as a 
resignation, so as to discharge the officer of his official 
character, without an acceptance by the township 
board, or an appointment to fill the vacancy. Such a 
resignation was relied on ta show that Brown, on 
whom process in the original action was served, was not 
supervisor, and that Spillman was not supervisor, and 
the defendant was not clerk when the present proceed- 
ings were commenced. As we have fully discussed 
this question in the previous case, it is not necessary 
to say any thing further on the subject. The ruling of 
the court below was in conformity with our decision 
in that case. This also disposes of the question of 
the appearance of Clapp, the attorney in the original 
action, he having been employed by Brown, the super- 
visor. 

Another question raised at the trial was whether the 
petitioner might show the motive and intent with 
which the supervisor and clerk attempted to resign, 
witha view to show that if was done for the purpose 
of defrauding the petitioners, and avoiding to do those 
acts which were necessary to the collection of his 
judgment. The court allowed evidence to be given on 
the subject, and to this the defendant excepted. We 
do not see why the evidence was not admissible for the 
purpose of showing that the attempted resignation was 
simulated and fraudulent. But it is not necessary to 
decide this point, since the admission of the testimony 
did not injure the defendant, because the attempted 
resignations were not completed by the acceptance of 
the township committee. 

Another point raised was that it appeared by the 





township book, offered in evidence, that the township 
board did appoint a successor to the defendant as 
township clerk on the 4th day of November, 1876, after 
the cause was at issue. On motion of the petitioner’s 
counsel this evidence was stricken out, for the reason 
that such fact havingarisen since the return was made, 
it was not competent under the issue framed thereon. 
It does not appear that this matter was in any way 
brought tothe notice of the court, or sought to be put 
in issue, until the evidence was offered during the 
trial. In addition to this, the evidence was not con- 
clusive. It did not show that the attempted appoint- 
ment was effectual. Had the point been properly put 
at issue the whole matter could have been known. 
We think the court was justified in striking out the 
evidence. Asa matter of defense, whether in abate- 
ment or in bar, it should have been set up by a plea 
puis darrein continuance, or its equivalent. It could 
not be given in evidence under any of the issues in the 
cause. Jackson v. Rich, 7 Johns. 194; Jackson v. Mc- 
Call, 3 Cow. 79. 

But we cannot accede to the proposition that pro- 
ceedings in mandamus abate by expiration of office of 
the defendant where, as in this case, there is a con- 
tinuing duty irrespective of the incumbent, and the 
proceeding is undertaken to enforce an obligation of 
the corporation or municipality to which the office is 
attached. The contrary has been held by very high 
authority. People v. Champion, 16 Johns. 61; People 
y. Collins, 19 Wend. 56; High on Extr. Rem., § 38. We 
have had before us many cases in which the writ has, 
without objection, been directed to the corporation 
itself, instead of the officers individually; and yet in 
case of disobedience to the peremptory mandamus, 
there is no donbt that the officers by whose delin- 
quency it was incurred would have been liable to 
attachment for contempt. The proceedings may be 
commenced with one set of officers and terminate 
with another, the latter being bound by the judgment. 
Bd. Commissioners v. Knox Co., 24 How. 376; Super- 
visors v. United States, 4 Wall. 435; Von Hoffman v. 
Quincy, id. 535; Benbow v. Iowa City, 7 id. 315; Butz v. 
City of Muscatine, 8 id. 575; Mayor vy. Lord, 9 id. 409; 
Commissioners y. Sellew, 99 U.S. 626; and many 
others. 

And so, if we regard the suostance and not the mere 
form of things, a proceeding iike the present, instituted 
against a township clerk, as a step in the enforcement 
of a township duty to levy the amount of a judgment 
against it, ought not to abate by the expiration of the 
particular clerk’s term of office, but ought to proceed 
to final judgment, so as to compel his successor in office 
to do the duty required of him in order to obtain satis- 
faction from the township. The whole proceeding is 
really and in substance a proceeding against the town- 
ship, as much as if it were named, and is in the nature 
and place of an execution. If the resignation of the 
officer should involve an abatement, we would always 
have the unseemly spectacle of constant resignations 
and reappointments to avoid the effect of the suit. 
Where the proceeding is in substance, as it is here, a 
proceeding against the corporation itself, there is no 
sense nor reason in allowing it to abate by the change 
of individuals in the office. The writ might be directed 
to the township clerk by his official designation, and 
will not be deprived of its eflicacy by inserting his 
individual name. The remarks of Mr. Justice Cowen, 
in People v. Collins, 19 Wend. 68, are very pertinent to 
the case, and seem to us sound. That was a mandamus 
to commissioners of highways who were elected annu- 
ally; and it was objected that their term would expire 
before the proceedings could be brought to a conclu- 
sion. Justice Cowen said: ‘‘The obligation sought to 
be enforced devolves on no particular set of commis- 
sioners, and no right is in question which will expire 
with the year. The duty is perpetual upon the present 
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commissioners and their successors; and the per- 
emptory writ may be directed to and enforced upon 
the commissioners of the town generally. To say 
otherwise would be a sacrifice of substance to form.” 
In this connection we may also refer to the recent case 
of Commissioners v. Sellew, 99 U.S. 626. 

The cases in which it has been held by this court 
that an abatement takes place by the expiration of the 
term of office have been those of officers of the goveri- 
ment, whose alleged delinquency was personal, and did 
not involve any charge against the government whose 
officers they were. <A proceeding against the govern- 
ment would not lie. Seeretary v. MeGarruhan, 9 
Wall. 298; United States v. Boutwell, 7 id. 604. 

We think that the proceedings have not abated either 
by the resignation of the clerk and the appointment of 
a successor, or by the expiration of his term of office, 
even if it sufficiently appeared that either of these cou- 
tingencies had occurred. 

The judgment of the Circuit Court is affirmed. 

_ — 
ASSUMPTION OF MORTGAGE—EFFECT 
AGREEMENT AS TO, BETWEEN 
MORTGAGOR AND ONE 
ASSUMING. 
IOWA SUPREME COURT, JUNE 15, 1881. 


OF 


GILBERT Vv. SANDERSON, 


Defendant, to whom W. had executed a deed of land, made 
an agreement in writing to settle a mortgage upon such 
land, made by W. Subsequently and before the owner of 
the mortgage had knowledge of this agreement, in con- 
sideration of the surrender of the deed, which was unre- 
corded, and some tax certificates, W., by parol, agreed to 
release and cancel defendant’s agreement. Held, that 
defendant was not liable to the owner of the mortgage for 
a deficiency upon its foreclosure. 


=" upon an instrument assuming a mortgage. 
4 


The opinion states the case. From a judgment 
sustaining a demurrer to the answer defendant ap- 
pealed. 


Robinson & Milchrist and C. L. Ward, for appellant, 
Lot Thomas, for respondent. 


SEEVERS, J. S. S. Warner executed certain notes to 
Homer A. Smith, and secured the same by mortgage 
on real estate. The notes and mortgage were assigned 
to the plaintiff. There was a foreclosure and sale of 
the mortgaged premises, but only a portion of the in- 
debtedness was realized. This action was brought to 
recover the amount of the indebtedness remaining 
unpaid. The action was based on the following writ- 
teu instrument: 


**Sroux Rapips, Iowa, January 13, 1876. 
“JT, James Sanderson, do hereby agree to settle a 
mortgage now held against the N. 14 of the N. E. 1¢ 
and the S. W. 14 of section eight (8), township ninety- 
three (93), range thirty-six (36), west of the fifth prin- 
cipal meridian, when due; said mortgage of seven 
hundred dollars (3700) held by Homer A. Smith, and 
due in seven annual payments of one hundred dollars 

(3100) each. ‘* JAMES SANDERSON. 


* For a valuable consideration, I hereby assign to A. 
L. Gilbert the foregoing contract, and all my right and 
interest therein, with full power to enforce the same, 
and commence and prosecute suit thereon in his own 
name. *S. S. WARNER.” 


The defendant pleaded that the mortgage had been 
fully satisfied and discharged by the foreclosure and 
sale of the mortgaged premises; and also, ‘*(3) for a 
further defense to the claim of the plaintiff, defendant 
states that on orabout the — day of -——, A. D. 1876, and 
before said S, S. Warner had assigned the said obliga- 





tion to plaintiff, and before plaintiff or his assigus had 
any knowledge thereof, and while the same was owned 
and held by said Warner, and before said notes and 
mortgage, executed and delivered by said Warner, 
were transferred to plaintiff, and while the same were 
held and owned by said Smith, payee thereof, de- 
fendant and said Warner entered into an agreement— 
not in writing — whereby defendant agreed to surren- 
der to said Warner all the claim and interest of de- 
fendant in said mortgaged premises, including a deed 
therefor, executed by said Warner to defendant, and 
not recorded, and certain certificates of the sale of 
said premises for delinquent taxes, duly executed by 
the treasurer and auditor of Buena Vista county, and 
said Warner agreed to release defendant from all 
further Jiability on account of said written obligation 
of defendant, and to cancel the same and hold it for 
naught. Defendant further states that he executed 
said agreement on his part, and surrendered to said 
Warner said deed, and transferred to him said certifi- 
cates of tax sale, and performed on his part all the 
requirements of said agreement; that said Warner 
accepted said deed and certificates, and entered into 
the possession of said premises, and defendant thereby 
became released from all liability on account of said 
obligations.”’ 

The demurrer assailed the sufficiency of the fore- 
going portions of the answer, and the questions dis- 
cussed by counsel will be now considered. 

1. The appellant insists there could not be a second 


' foreclosure of the mortgage, and therefore it was 


‘*settled’’ or discharged within the meaning of the 
writing upon which the action is based when the fore- 
closure was obtained and the premises sold. In this 
view we do not concur. The clear import of the writ- 
ing is that the defendant would pay, or cause to be 
paid, the indebtedness secured by the mortgage; the 
object being to thus, in so far as the parties could, re- 
lease Warner from all personal liability, or at least to 
indemnify him from loss in case the mortgaged prem- 
ises Were insufficient to pay the indebtedness. If this 
was not the object and intent of the parties to this 
contract, they went through a useless form and cere- 
mony. 

2. Conceding that the mortgagee, Smith, or the plaint- 
iff, his assignee, could avail themselves of the benefits 
conferred by the contract, the remaining question is 
whether the mortgagor, Warner, for a valuable con- 
sideration, could release and discharge the defendant 
from the obligation, if done before the mortgagee or 
his assignee had knowledge of or accepted the con- 
tract, or whether it was irrevocable unless the mort- 
gagor or the plaintiff assented to the revocation, 

The authorities are not agreed as to the grounds 
upon which the person agreeing to pay the mortgage is 
held liable. In some of the adjudicated cases it has 
been held the contract of indemnity, or to pay the 
mortgage, operates as a collateral security obtained by 
the mortgagor, which, by equitable subrogation, inures 
to the benefit of the mortgagee. This being so, it has 
been held to follow that the mortgagee can only re- 
cover a personal judgment against the person who 
agreed to pay the debt when the mortgagor holds an 
obligation which will support the judgment. 1 Jones 
on Mortgages, § 762; Crowell v. Currier, 12 Green (27 N. 
J. Eq.) 152. 

In the case at bar, Warner, the mortgagor, had re- 
leased the defendant from all liability on the contract. 
Therefore the doctrine of subrogation cannot apply, 
for the reason the contract as to Warner must be re- 
garded in the same light asif it had never existed. 
There is nothing upon which a judgment can be sup- 
ported. In New York there are cases which hold the 
liability is incurred on the ground above stated, and 
others which hold it is incurred upon the broad prin- 
ciple that if one person make a promise to another for 
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the benefit of a third person, the latter may maintain 
an action on each promise. Garnsey v. Rogers, 47 N. 
Y. 232. It is upon this last ground, it is said, the cases 
in this State are based. Ross v. Kennison, 38 Iowa, 
396. There are dicta in Garnsey v. Rogers, it is said, 
indicating the contract is irrevocable unless the mort- 
gagee assents to the revocation. No such question, 
however, was in the case. 

The question under consideration arose in Simpson 
v. Brown, 6 Hun, 251, and it was there held in sub- 
stance the contract could not be released by the mort- 
gagor. This case on appeal (68 N. Y. 355) was reversed 
on several grounds, among which was that the mort- 
gagor could release the indemnity before it had been 
assigned to the mortgagee, or came into his hands. 
To the same effect is Stevens v. Casbacker, 8 Hun, 116. 
It has also been held, when one person makes a promise 
to another for the benefit of a third person, the person 
to whom the promise is made may execute a valid re- 
lease of such promise before it has been accepted by 
the latter. Dunham v. Bischoff, 47 Ind. 211; Kelly v. 
Roberts, 40 N. Y. 482. 

It the case at bar the contract primarily was made 
to indemnify the mortgagor, Warner. It may be the 
plaintiff was entitled to the benefits of the contract, 
but this depended upon the question whether he de- 
sired to avail himself thereof. He could not be forced 
to do so. Now, before he had knowledge any such 
contract was in existence, the parties who made it 
agreed upon avaluable consideration to release the 
obligation thereby assumed. Having the power to 
enter into such contract, it would seem to follow they 
could enter into another whereby the former ceased 
to be of any force or effect, unless in the mean time 
the person for whose benefit it was made, in some 
manuer has indicated he accepts the contract, or it can 
be implied he did so. By so doing he acquires the 
rights and assumes the burdens incident thereto. 

It is said the court below based its ruling on some- 
thing that is said in Corbet v. Waterman, 11 Iowa, 8&6. 
The yuestion in that case was not in the one before us, 
and we have great doubt whether there is any thing 
said by way of argument which has any material bear- 
ing on the case at bar. The appellee suggests that the 
answer shows the real estate was conveyed by Warner 
to the defendant, and that the latter has never recon- 
veyed it; therefore it is said the legal title is still 
vested in him. This may be true, but it is clear from 
the answer that the defendant has no beneficial inter- 
est in the real estate. At most, he holds the naked 
legal title in trust. Conceding a consideration was 
necessary to support the release as against the plaintiff, 
the answer shows there was such consideration inde- 
pendent of and in addition to the delivery of the deed. 

Upon the ground herein indicated the demurrer 
should have been overruled. Reversed. 

as ; 
MUNICIPAL CORPORATION — LIABILITY 
OF, FOR INJURY FROM DE- 
FECTIVE SEWER. 


ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, APRIL 13, 1881. 





FLEMING V. MAYOR AND CORPORATION OF MAN- 
CHESTER, 44 L. T. Rep. (N.S.) 517. 

A municipal corporation having authority to build, repair and 
clean sewers is liable for injury to private property aris- 
ing from a defect in a sewer constructed by it, where such 
defect might be discovered by the use of reasonable 
means, and the corporation has neglected to use such 
means 
OTION for judgment. This action was tried be- 

fore Stephen, J., at Manchester, at the last as- 
sizes in January, 1881. The following are the facts of 
the case: 





The plaintiff was the owner of a house in Manchester, 
and the defendants are the corporation of Manchester. 
During a violent storm of rain, thunder, and lightning 
a sewer burst under acellar which communicated with 
the lower rooms of the plaintiffs house. The rooms 
were flooded and the outer wall blown out into the 
river Irwell, which flowed past the walls of the house. 
The fall of the wall brought down the whole of the 
house, which fell into the river. 

The action was brought against the corporation for 
damages, which were agreed upon between the parties 
in the course of the trial. 

At the trial the principal question of fact put before 
the jury was whether the bursting of the sewer was 
caused by aflash of lightning or by the force of the wa- 
ter, and the jury found that it was caused by the water 
and not by the lightning. 

At the request of the learned counsel the learned 
judge put to the jury the following questions, and re- 
ceived the following answers: 1. Was the destruction 
of the house caused by the bursting of the sewer? Yes. 
2. Was the bursting of the sewer caused by defects in 
the original construction of the sewer? Yes. 3. Was 
the bursting of the sewer caused by the omission of the 
defendants to take reasonable means to discover it? 
Yes. 4. Was the ignorance of the corporation as to 
the existence of any defect in the sewer due to any 
omission on their part to take reasonable means to 
discover it? Yes. 5. Was the bursting of the sewer 
caused by the lightning? No; 7@. e., would it have 
happened if there had been no lightning? Yes. 

Upon these findings the learned judge left the par- 
ties to move for judgment, and they did so accord- 
ingly on the 26th March, 1881, when the case was fully 
argued. 

By 11 Geo. iv, chap. xlvii, § 58, power was given to the 
Manchester,improvementCommissioners to make main 
sewers, etc., aud to use, widen, and enlarge private 
sewers for the purpose of communication, and also to 
continue sewers through inclosed lands. 

By 6 Vict., chap. xvii, § 3, the powers of commission- 
ers were transferred to the corporation of Manches- 
ter. By section 4 the powers of the corporation are 
to be executed by the town council; and by section 5 
the property of the commissioners was vested in the 
corporation. 

By 14 and 15 Vict., chap. cxix, § 36, it was enacted: 
“That it shall be lawful for the council from time to 
time, and at alltimes hereafter, to cause such and so 
many common sewers and drains as they may think 
sufficient and necessary to be constructed in, along, or 
across any of the streets within the borough, and also 
to cause any of the common sewers or drains which 
now are or hereafter shall be within the borough to be 
enlarged, repaired or cleansed when and so often as 
they shall deem proper; and in case it shall be found 
necessary, for making or completing any such common 
sewers or drains, itshall be lawful for the council to 
carry the same into or through any inclosed lands or 
grounds lying within the borough, and also to make 
use of any private sewers or drains for the purpose of 
forming a communication between any public sewer, 
drains or water-courses, and in case any such private 
sewer or drain shall not be sufficient for the purposes 
aforesaid, to widen and enlarge the same.” 


C. Russell, Q. C. Leresche), 
plaintiff. 


Sir John Holker, Q.C., and Heywood. for 
fendants. 


(with him for the 


the de- 


STEPHEN, J., after stating the facts of the case as 
given above, continued: It will be convenient in the 
first place to state the position of the corporation in 
relation to the sewers. In 1830 an act (11 Geo. iv, chap. 
xlvii) was passed by which it was enacted that it should 
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the Manchester Improvement Commis- 
sioners to cause such they should think it 
necessary to be made, and when made to be repaired 
and cleansed. In 1843 the powers of the commissioners 
were transferred to the corporation, and the property 
of the commission was vested in the corporation, and 
it was provided that the powers of the commissioners 
should be exercised by the town council. In 1851 it 
was enacted should be lawful for the council 
from time as many sewers and drains 


be lawful for 


sewers as 





that it 


to time to cause 


aus they might think necessary to be constructed, and 
ilso cause any sewers within the borough to be re- 
paired, enlarged or cleansed as often as they thought it 





necessary. Thedrain which burst was constructed by 
ihe commissioners forty years before the accident, and 
[ understand the findings of the jury to amount to 
this, that if the sewer had been originally properly 
constructed it would have required no repair, and 

mld not have burst, and that if the corporation, the 











sewer being as, had taken reasonable means 
to inform tl 's of its condition and had exe- 
cuted proper , it would not have burst. Upon 
} f fac vas contended for the plaintiff that 
rp on were not within the rule stated 

] mds, L. ., 3 1. L. 330, according to 

mis bound to protect others against a 

li he has caused for his own purposes upon 





svertheless under a legal duty 
to reasonable 


his own land, they were n¢ 
arrower kind, viz., a duty take 































means to inform themselves of the state of the sewer, 
and to use the powers conferre¢ upon them by statute 
for th urpose of preventing juries which a defect 
ive condition of the sewer mig “ht cause. It was con- 
tended that the omission to do this constituted negli- 
nee, forth ts of which they were answerable in 
mia On other hand it was argued for the 
adebenaan ti Lie poration were under no legal 
ity toi i sus tothe state of the sewer, 
hut hi Luelr <¢ on to execute repairs upon 
having notice that such repairs were required. A great 
umber ca were cited in the course of the argu- 
rent before m but it appears to me that the princi- 
ples on which t s case ought to be decided are estab- 
hed by ‘ ny v small number of decisions 
to which I 1 about to refer It was decided in the 
case of v Lancaster Canal Ct mpany, ll Ad 
& El. 225, and see especially pp. 242, 245, that when a 


company constituted under a private act of Parliament 
coustructed a canal for their profit and it t 
the publie on the of tolls, the law 
imposed upon the proprietors a duty to take reasonable 


] 1 
oO 


opened 
conimmon 





> payment 


s they kept the canal open forthe public 
ho might choose to navigate it, that they 
ate it without danger to their lives and 
Phe decision of the Court of Queen’s Bench 
+p. 250), though it does not exactly state, 














that if the company has statutory powers for the pur- 
pos referr to, it is theirduty to use them. The 

ises of J Docks Trustees v. Gibbs and Mersey 
Docks Tr v. Penhallow, Le R., 1 HH. L. 93, carry 
the doct somewhat further. The opinion of the 
judges delivered in the House of Lords in that case by 
Lord Blackburn examines all the decisions at length, 
and one of the results arrived at in the louse of Lords 
(which adopted to the full the opinion delivered by 


Lord Blackburn) was that the fact that the trustees in 
docks were vested did not collect tolls for 
fit, but merely as trustees for the benefit 
of the public, made no difference in respect of their 
liability. Lord Blackburn states in one part of the 
opinion referred to (at p. 110), that the proper rule and 
construction of such statutes (namely statutes consti- 
tuting bodies of trustees, ete., for public purposes) is 


whom the 
their own pre 





that in the absence of something to show a contrary 
intention, the Legislature intends that the body, the 
creature of the statute, sh@ll have the same duties and 


that its funds shall be rendered subject to , the same 
liabilities as the general law would impose on a private 
person doing the same thing. Two cases, which com- 
plete and supplement each other, seem to me to show 
distinctly that these duties, in the case of such a body 
aus the corporation of Manchester, include the use of 
every power conferred upon them by law for the pur- 
pose of protecting all persons affected by their opera- 
tions from being injured by them. These cases are 
Cracknell v. of Thetford, L. R., 4 C. Pr. 
629, decided in 1869, and Geddis v. Proprietors of Bann 
Reservoir, L. R., 3 App. Cas. 450, decided in 1878. In 
first of these the corporation of Thetford 
erected certain staunches in the river Brandon which 
caused an accumulation of silt and the growth of river 
weeds, whereby the plaintiff's land was flooded. It 
was held that the defendants were not liable because 
they were justified in erecting the staunches, although 
their erection caused silt to accumulate, because they 
had no power, and were therefore under no duty, to 
In Geddis v. Bann Reservoir, the pro- 
prietors were held to be liable because the plaintiffs 
land had been overflowed and damaged by a flood 
caused by the omissionof the proprietors to dredge the 
silt out of a water-course which it was held they had a 
statutory duty to keep in proper order. Lord Black- 
burn in this case said (at p. 455): ‘*No action will lie 
for doing that which the Legislature has authorized, 

it be done without negligence, although it does occa- 
sion damage to auy one; but an action does lie for 
doing that which the Legislature has authorized if it be 
done heg utly. And [think that if by a reasonable 
exercise of the powers, either given by statute to the 
promoters, or which they have at common law, the 
could prevented, it is, within this rule, 
not to make such reasonable exercise of 
their powers.’’ These two cases show, as it seems to 
ine, precisely what is the position of such a body as the 
corporation of Manchester. It is under a legal duty 
to exercise whatever legal powers it possesses for the 
purpose of protecting persons from damage by the 
works which it is under a statutory duty to perform. 
But their duty does not stop here. It has also been de- 
cided by two cases, which again complement each other 

that it is their duty to use all reasonable means to in- 
form themselves of the existence of an occasion for 
the use of those powers. These cases are the Mersey 
Docks cases, already referred to for another purpose, 
und the case of Tlammond v. Vestry of St. Pancras, L. 
rR. 9C. P. 516. Inthe Mersey Docks cases, Lord Cran- 
worth, then Lord Chancellor, said (at p. 122): “In the 
case of Penhallow) it must be taken as 
an established fact that the appellants had by their 
servants the means of knowing the dangerous state of 
were negligently ignorant of it. It is 
that if the appellants are liable in the former 
they must be liable also in the latter. If the 
the existence of the mud bank made 
for the consequences of not causing 
removed, they must be equally responsible if it 
was only through their culpable negligence that its 
condition was not known to them.’ The case of Ham- 
mond v. Vestry of St. Pancras was almost identical 
with the present case. A sewer, the existence of which 
was in fact unknown to the vestry, though it might 
have been ascertained by reasonable care and inquiry, 
became obstructed and caused damage. The jury 
found that the obstruction was not known to the ves- 
try, and that it could not have been known to them by 
reasonable care, and it was held that under these cir- 
cumstances they were not liable. Upon these authori- 
ties I hold, first, that the corporation of Manchester 
were under alegal duty to use such powers as the 
statute gave them to keep the sewer in proper order, 
and from time to time to inform themselves as to its 


Corporation 


causes 


t he 


cut the weeds. 
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plain, 
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condition; and secondly, that 14and 15 Vict., chap. 
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exix, § 36 (private act), and 11 Geo. IV, chap. xlvii, § 58 
(private act), gave them power to cause the sewer to be 
cleansed and repaired, and that the common law su- 
perinduced upon that power a duty to use it, and to use 
all reasonable means to inform themselves whether 
there was occasion to do so. Thirdly, that the find- 
ings of the jury show that the corporation omitted to 
perform this duty, and so were negligent. Accordingly 
Igive judgment for the plaintiff for the amount of 
damages agreed on between the parties, with costs. 
Judgment for plaintiff. 
—-— 
UNITED STATES SUPREME COURT AL- 
STRACT. 


CONSTITUTIONAL LAW — VALIDITY — SPECIAL STAT- 
UTES AUTHORIZING MUNICIPAL BONDs. — (1) The Con- 
stitution of Tennessee of 1834 provides (article 1, sec- 
tion 8) that ** no freeman shall be taken, or imprisoned, 
or disseized of his freehold, liberties, or privileges, or 
outlawed, or exiled, or in any manner destroyed, or 
deprived of his life, or property, except by the judg- 
ment of his peers, or the law of the land;”’ and (article 
11, section 7) that ‘the Legislature shall have no power 
to suspend any general law forthe benefit of any par- 
ticular individual; nor to pass any law for the benefit 
of individuals, inconsistent with the general law of the 
land; nor to pass any law granting to any individual 
or individuals rights, privileges, or immunities, other 
than such as may be, by the same law, extended to any 
member of the community who may be able to bring 
himself within the provisions of such law. Provided, 
always, the Legislature shall have power to grant such 
charters of incorporation as may be deemed expedient 
for the public good.’’ In 1867 there was in force in 
Tennessee a general statute, under the provisions of 
which counties, incorporated cities, and towns, could 
subscribe stock in railroads, upon certain terms and 
conditions, one of which was the previous approval 
of the legal voters of such county, city, or town, at an 
election called and held for the ascertainment of their 
will. In that year a special act was passed by the 
Legislature of that State, which was amended in 1869, 
for the benefit of the Mississippi Railroad Company. 
These acts authorized the county courts of counties on 
the line of that company’s road (among which was the 
county of Tipton) to subscribe to its capital stock, 
without requiring a submission of the question of sub- 
scription toa popular vote—the majority of the justices 
in commission being present, and a majority of those 
present concurring. Inan action upon bonds issued 
by said county, in pursuance of the acts referred to, it 
was contended that such acts were in violation of sec- 
tion 7, article 11 of the State Constitution, in that they 
authorized a limited number of counties to subscribe 
to the capital stock of a particular railroad corpora- 
tion, and also because they dispensed with the previous 
sanction of a popular vote, as required by the general 
statute regulating railroad subscriptions by counties, 
incorporated cities, and towns; and further, that being 
partial and special laws, inconsistent with the general 
law upon the subject of municipal subscriptions, they 
did not constitute ‘the law of the land,’ within the 
meaning of section 8, article 1 of that Constitution. 
The argument was that the power reserved to the 
Legislature in the proviso of section 7 of article 11, ‘* to 
grant such charters of incorporation as may be deemed 
expedient for the public good,”’ is limited in its exer- 
cise by the prohibitions contained in the body of the 
same section; and thata charter conferring upon a 
particular railroad company, or upon particular muni- 
cipal corporations, special privileges and immunities, 
not given by the general law, was inconsistent with 
those prohibitions, and was not a “law of the land” 
within the meaning of section 8 of article1. Held, 





that if when the acts in question were passed, the 
Legislature was without power, under the Coustitu- 
tion, as interpreted by the highest court of Tennessee, 
to enact a special law authorizing a desiguated number 
of counties, without a previous vote of the people, to 
make subscriptions of stock to a particular railroad 
running through such counties, our duty is to accept 
that construction of the fundamental law of the State. 
But if there was no such cotemporaneous or fixed con- 
struction, this court, as was the court of original Juris- 
diction, is under a duty, imposed by the Coustitution 
of the United States, from the performance of which 
it is not at liberty to shrink, to determine for itself 
what were the legal rights of parties at the time the 
bonds in suit were issued. Held, further, that looking 
as well at the language of the Constitution as at the 
course of decision in the Supreme Court of Tennessee 
up to the time the acts of 1867 and 1869 were passed, 
and giving full effect to its latest utterance, and re- 
membering also that the power given to a municipal 
corporation to subseribe to the stock of a railroad 
company may be also a right and privilege of that com- 
pany (94 U.S. 682; 99 id. 504; LOL id. 91), the couclu- 
sion is that those acts were not repugnant to the Con- 
stitution of the State, by reason of the authority they 
confer ona limited number of counties to make, and 
on a particular railroad corporation to receive, a sub- 
scription of stock, nor because they dispensed with 
the previous assent of the people of such counties ex- 
pressed at a popular election. The court referred to 
the following cases: Budd vy. State,3 Humph. 483; Van- 
zant v. Waddell, 2 Yerg. 260; Bank v. Cooper, id. 599; 
Tate v. Bell, 4 id. 202; Officer v. Young, 5 id. 320; 
Fisher vy. Dabb, 6 id. 119; Jones v. Perry, 10 id. 71, 78; 
Marr v. Enloe, Lid. 452; Shephard v. Johnson, 2 Humph. 
296; Hazen v. Union Bank, 1 Sneed, 115, 118; Nichol 
v. Mayor, etc., 9 Humph. 266; City of Memphis v. Water 
Co., 5 Heisk. 530; Railway «'o. v. City, 4 Cold. 414; L. 
& N. R. R. Co. v. County Court, 1 Sneed, 638; MeCal- 
lie v. Mayor, 3 Head, 317. Judgment of U.S. Cire. Ct., 
W. D. Tennessee, affirmed. Tipton County v. Rogers’ 
Locomotive & Machine Works. Opinion by Harlan, J. 
(Decided Feb. 28, 1881.] 





CONSTITUTIONAL LAW — QUESTION OF LAW IS FACT 
—STATUTORY CONSTRUCTION —JOURNALS OF LEGISs- 
LATURE MAY BE REFERRED TO TO SHOW LAW CON- 
STITUTIONAL—CHANGE IN TITLE OF BILL DURING 


PASSAGE — MUNICIPAL BONDS— COUPONS — INTEREST. 
—(l) The question whether an alleged statute ‘‘is 
really a law or not is a judicial one, ond is to be settled 
and determined by the court and judges, and 1s not a 
question of fact to be determined by a jury.’ Town 
of South Ottawa vy. Perkins, 94 U. S. 260; Gardner v. 
The Collector, 6 Wall. 599. (2) It is settled by decis- 
ions of the Supreme Court of Illinois that the journals 
of the legislature may be resorted to for the purpose 
of overthrowing the prima fucie evidence of the con- 
stitutional enactment of a law furnished by the signa- 
tures of the presiding officers of the two houses. See 
Town of South Ottawa v. Perkins, 94 U.S. supra, 
where the Illinois decisions on this subject are col- 
lected. According to the journals of the Illinois leg- 
islature the Senate received a message that ‘* House 
bill No. 251, entitled an act to amend an act entitled 
an act to incorporate the Grand Trunk Railway "’ was 
passed by the House. The same bill, designated as 
House bill 251, was passed by the Senate, except that 
‘**Tllinois’’ was inserted before ‘* Grand ” in the title, 
and the bill was signed in that form by the presiding 
officers of both houses, and approved and signed by 
the governor. Held, that an objection that the same 
bill was not passed by both houses, and that the act 
was therefore invalid was not tenable. In Larrison v. 
Peoria, Atlanta & Decatur R. Co., 77 Ill. 11, it ap- 
peared that by some cleridil error the bill was intro- 
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duced into the Senate as ‘Senate bill No. 453, for an 
act to incorporate the Peoria, Atlanta & Danville Rail- 
road Company,” thus changing the name of Decatur, 
in the title, to Danville: but as the bill preserved its 
identity by holding its number, ‘‘453,’’ the Supreme 
Court of Illinois decided that the act was constitu- 
tionally passed. It said: ‘* And the question is, was 
the bill for the act read three times in the Senate be- 
fore its passage by that body? If the entries on the 
journal refer to the same bill, then the requirements 
of the organic law are satisfied. The question is one of 
identity. Do these entries show there was one or two 
bills acted upon bythe Senate? The number is the 
sume throughout. About that there is not the pretense 
of the slightest doubt, and it is manifest that to have 
more than one bill pending at the same time, with the 
same number, would lead to confusion; it would de- 
feat the very object of numbering bills, which is to 
preserve their identity and prevent confusion.” There 
is no rule of parliamentary law, and there is no pro- 
vision of the Constitution of Illinois, which requires a 
bill to preserve the same title through all its stages in 
both houses. Binz v. Weber, 81 Ill. 290; Piumer v. 
The People, T4id. 362. (5) lu an action upon unpaid 
interest coupons of bonds issued by atown in and of a 
railroad company, Which were in the form of a draft, 
and made payable to bearer. the defendant objected 
to the admission of the coupons in evidence, because 
(1) they were not presented to the proper officers or 
demand of payment made thereon and notice given to 
the drawers before suit ; (2) because they were detached 
from and not annexed to any bond, and the absence 
of the bond was not accounted for, and the same were 
not negotiable paper sufficient to base an action upon, 
and (3) because said coupons never were indorsed and 
are not negotiable by delivery. eld, that none of 
these grounds of objection were tenable. The form of 
the coupons does not change their nature. They are 
evidences of the sums due for interest on the bonds. 
The fact that they are made payable ata particular 
place does not make a presentation for payment at that 
place necessary before a suit can be maintained on 
them. Wallace v. McConnell, 13 Pet. 1448; Irvine v. 
Withers, 1 Stew. 234; Montgomery v. Elliott, 6 Ala. 
701. The second and third grounds of objection are 
answered by the decision of this court in Clark v. Iowa 
City, 20 Wall. 583, where it is said: **‘ Coupons for in- 
stallments of interest when severed from bonds are 
negotiable and pass by delivery. They then cease to 
be incidents and become in fact independent claims 
and they do not lose their validity if for any cause the 
bonds are cancelled or paid before maturity, nor their 
negotiable character, nor their ability to support sep- 
arate actions.’ See, also, Aurora City v. West, 7 Wall. 
82; Thompson v. Lee County, 3 id. 327. (4) Where the 
question whether the conditions precedent to the issue 
of municipal bonds had been complied with was a 
question which was in effect left by the law to the 
**corporate authorities ’’ who issued the bonds, to de- 
cide. <A bona fide holderis not bound to look beyond 
the legislative act and the recitalsin the bonds. Town 
of Coloma v. Evans, 92 U.S. 484; Marcy v. Township of 
Oswego, id. 639. (5) The interest coupons on such 
bonds, in case of default, bear interest from the day 
they are payable. Town of Geneva v. Woodruff, 92 U. 
8.502. Judgment of U. S. Cire. Ct., N. D. Illinois, 
affirmed. Town of Walnut v. Wade. Opinion by 
Woods, J. 

{Decided April 18, 1881.] 

MARITIME LAW — COLLISION — SHIP DRAWN BY TUG 
ONE VESSEL—WHEN BOTH LIABLE FOR NEGLIGENCE.— 
A ship and a tug towing it are in law one vessel, and 
that a vessel under steam, and it is their duty to keep 
out of the way of a sailing vessel. And where both 


the tug and the ship were under the genefal orders of 
the pilot of the ship,and were approaching a sailing 





vessel, which was seen both on the ship and on the tug, 
and the tug neglected to take the proper course to 
avoid a collision, and the pilot on the ship gave uo di- 
rection to take such course, held, that both the ship 
and the tug were liable for the collision. Both vessels 
were responsible for the navigation. Tbe ship, because 
her pilot was in general charge, and the tug, because of 
the duty which rested on her to act upon her own re- 
sponsibility in the situation in which she was placed. 
The tug was in fault because she did not on her own 
motion change her course so as to keep both herself 
and the ship out of the way; and the ship, because her 
pilot, who was in charge both of ship and tug, neg- 
lected to give the necessary directions to the tug, when 
he saw or ought to have seen that no precautions were 
taken by the tug to avoid the approaching danger. 
Decree of U.S. Cire. Ct., 8. D. New York, affirmed. 
Ship Covilita v. Perry. Opinion by Waite, C. J. 
[Decided May 2, 1881.] 

PRACTICE—STIPULATION WAIVER OF JURY—REVIEW 
OF JUDGMENT ON AGREED FACTS—CONSTRUCTION OF 
BOND ON APPEAL— DAMAGES. —(1) A stipulatton in 
writing signed by the attorneys of the respective par- 
ties, submitting the cause to the court for trial ou the 
agreed facts, is of itself a sufficient waiver of a jury 
to meet the requirements of United States Revised 
Statutes, section 649, that a stipulation in writing 
waiving a jury must be filed with the clerk, etc. (2) 
It was always held, even before the act of 1865, repro- 
duced in sections 649 and 700, United States Revised 
Statutes, that a judgment on agreed facts spread at 
large on the record could be reviewed in this court on 
awrit of error. U.S. v. Eliason, 16 Pet. 301; Stimp- 
son v. B. & S. KR. R. Co., 10 How. 346; Graham vy. 
Bayne, 18 id. 62; Suydam vy. Williamson, 20 id. 434; 
Campbell vy. Boyrean, 21 id. 227; Burr v. Des Moines 
Co., 1 Wall. 102. Such a statement was considered to 
be equivalent to a special verdict and to present ques- 
tions of law alone forthe consideration of the court. 
It is manifest that the act of 1865 was not intended to 
interfere with this practice. The evident object of 
that legislation was to give special findings the same 
effect for the purposes of a writ of error as a special 
verdict or an agreed case. (5) Section 1000, United 
States Revised Statutes, provides that when an appeal 
‘‘is a supersedeas and stays execution,” the security 
must be that the appellant ‘‘ shall prosecute his appeal 
to effect, and if he fails to make his plea good, shall 
answer ull damages and costs.’’ In regulating the 
practice under this statute, this court, by its rule 29, 
provides that in suits on mortgages, “indemnity is 
only required in an amount sufficient to secure the sum 
recovered, for the use and detention of the property, 
and the costs of the suit, and * just damages for delay,’ 
and costs and interest on the appeal.”’ Jield, that the 
damages to be answered for are clearly only such as 
are incident to the plea that fails, that is to say, the 
appeal that is taken. Accordingly, when an appeal 
was taken by a county from a decree which subjected 
its bonds to the payment of the debt of a railroad 
company, the damages which the county and its sure- 
ties bound themselves to answer must have been such 
only as followed from the delay in the sale of the prop- 
erty. That does not necessarily imply an obligation to 
pay the balance which remains of the mortgage debt 
after the entire proceeds of the lands have becn ap- 
plied to its satisfastion. In Jerome y. McCarter, 21 
Wall. 32, it was held thatthe rule did not require se- 
curity for the payment of all the accumulation of in- 
terest on the mortgage debt pending the appeal, but 
only indemnity against loss by reason of such accumu- 
lation, the amount of which would depend in each 
case on its own facts. Judgment of U.S. Cire. Ct., S. 
D. Illinois, reversed. Supervisors of Wayne County v. 
Kennicott. Opinion by Waite, C. J. 

{Decided April 4, 1881.] 
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NORTH CAROLINA SUPREME COURT AB- 
STRACT.* 
JANUARY TERM, 1881. 

CONSTITUTIONAL LAW — IMPAIRING CONTRACT — 
DOWER RIGHT NOT AFFECTED BY REPEAL OF STAT- 
uTE. — Where a marriage took place in 1866 (prior to 
the act of 1866-’67, restoring to married women their 
common right of dower), and the husband acquired 
land in November, 1867, subsequently to the date of 
said act (and prior to the act of 1869), and conveyed the 
same by deed to which the wife was not a party, held, 
that notwithstanding the deed, the wife of the grantor 
is entitled to such dower in the land as was secured to 
married women by the act of 1867, the right to the 
same having vested by the operation of that act, and 
not affected by the subsequent repealing act of 1869. 
The rule that laws existing at the time and place of 
making a contract enter into and form a part of it, as 
if they were expressly referred to or incorporated in 
its terms, is equally applicable to the acquisition of 
real property whether it comes by descent or purchase, 
Sutton v. Askew, 66 N.C. 172; Felton v. Elliott, id. 
195; Hughes v. Merritt, 67 id. 386; Williams v. Monroe, 
id. 164; Bruce vy. Strickland, 81 id. 267; Sedg. Stat., 
177; Cooley on Const. Lim. 443; Van Huffman vy. 
Quincy, 4 Wall. 552. O'Kelly v. Williams. Opinion by 
Ashe, J. 

DEED — HABENDUM, OFFICE OF AND EFFECT ON 
PREMISES. — The habendum in a deed shall never in- 
troduce one who is a stranger to the premises to take 
as grantee, but he may take by way of remainder; 
therefore, a deed which in the premises gives a lif 
estate to the mother grantee-alone, and in the haben- 
dum to her and herchildren, operates to convey an 
estate for life to the mother, and an estate for life in 
joint-tenancy in remainder to her children. The 
premises of a deed are used to set forth the names of 
the parties, any recitals of deeds, etc., that may be 
deemed necessary toexplain the reasons upon which 
the conveyance is founded and the consideration upon 
which it is made; and it is the office of the habendum 
to determine the estate or interest which is granted, 
though this may be performed by the premises, in 
which case the habendum may explain, enlarge or 
qualify the premises, but not be totally contrary or re- 
pugnant. 2 Blackst. Com. 298. A deed may be good 
without any habendum, but where it is used it may 
materially qualify the statement of the premises. See, 
also, 2 Roll. Abr. 68; Hob. 315. Bluir v. Osborne. 
Opinion by Ashe, J. 


e 


SPECIFIC — INVOLUNTARY INABILITY IN VENDOR TO 
GIVE TITLE SUFFICIENT DEFENSE. —In an action to 
enforce the specific performance of acontract to convey 
land, the inability of the vendor to convey the title for 
want of it in himself after reasonable efforts to obtain 
it, is a good defense. Fry Spec. Perf., §§ 658, 665; Pom. 
Cont., §$ 208, 295. And the doctrine is carried so far as 
to apply to the case in which the vendor, after his con- 
tract, has sold and conveyed the land to a bona fide 
purchaser for value and without notice of the prior 
equity. Denton v. Stewart, 1 Cox, 258. And also 
when the concurrence of others is necessary to perfect 
the title. In Green vy. Smith, 1 Atk. 572, the court 
ruled that this relief will never be given, when the act 
is impossible to be done, and will leave a party to his 
remedy at law. And in Columbine vy. Chichester, 22 
Eng. Chan. Cases, 27, the court refused to make a de- 
cree for specific performance because of the absence of 
an averment in the bill of the defendant’s ability to 
make title, while it was inferable from the statements 
of the plaintiff that he could not. The general princi- 
ple is that the performance of a contract will not be 





*To appear in 13 North Carolina Reports. 





decreed, when the decree, by reason of the defendant’s 
incapacity to perform, would be a ‘ vain thing.” In 
Love y. Camp, 6 Ired. Eq. 209, it is decided that a ven- 
dor undertaking to sell land which he does not own to 
a purchaser, who isignorant of his want of title, will 
be compelled to make efforts to procure the title and 
will not be excused merely upon the ground that he 
does not possess it. The same judge, delivering the 
opinion of the court in Taylor v. Kelly, 3 Jones Eq. 
240, declared and enforced the plaintiff's right to secure 
the amount for which the defendant subsequently sold 
the land to a bona fide purchaser, though the land itself 
could not be pursued and reclaimed, and the same 
equity is reasserted in Sugg v. Stowe, 5 Jones Eq. 126. 
A less vigorous and more reasonable statement of the 
doctrine is made by Reade, J., in Love vy. Cobb, 63 N. 
(. S24, in assigning reasons why the application could 
not be sustained fora judgment against the vendor. 
Nwepson Vv. Johnston. ¢ yy inion by Smith, C. J. 
‘ + “ 


PENNSYLVANIA SUPREME COURT AB- 





EVIDENCE N SECOND TRIAI WITNESS TESTIFY- 
ING TO TESTIMONY OF DECEASED WITNESS. Whena 
witness is called upon a second trial to prove what ade- 

t I 


ceased witness said upon the first trial, the rule in Penn- 
sylvania is that where the wi nt stand cannot 
recollect the very words of deceased witness, he may 





state in his own language the facts as detailed by that 
1 on his mind at the 
he cross-examination 


witness, as they were impr 





time, and this applies as well 








us to the examination in chief. All that is required is 
that the recollection of the witness be reasonably clear 
as to the facts testified to, and how, if at all, such tes- 
timony was affected by the cross-examination. It is 
true the contrary is held by English authorities, and 
these authorities have been foll d by Chief Justice 
Shaw in Warren vy. Nichols te. 261. But on the 
other hand Greenleaf favors the more liberal rule as 
adopted in Pennsylvania. See Cornell v. Green, 108. 
& Rf. 14; Wolf v. Wyeth, 1lid. 156. Ifelper v. Mount 
Carmel Savings D r Opinion by Gordon, J. 


[Decided May 6, 1581. 





NEGLIGENCE BURDEN OF PROOI WHAT IS NOT 
NEGLIGENCE — DUTY OF TR LLERS IN STREETS. — 
Defendants’ servant was driving an ice wagon along- 
side a street passenger car going in the same direction. 





The car stopped and plaintiffs intestate stepped off 
the front platform of the car in front of the wagon, 
with his back toward it. Several persons who saw the 
danger to intestate, including the driver of the wagon, 
shouted to him, but he paid no heed, but stepped 
backward toward the wagon, was struck by it, thrown 
down, and run over by it, and so injured that he died. 
The driver did all that he could to check the speed of 
his horses and prevent the accident. J/eld, that there 
was no evidence of negligence on the part of the 
driver, and that in an action for such death defendant 
was entitled to have a verdict directed in his favor. 
Philadelphia & Reading R. Co. v. Yerger, 23 P. F. 
Smith, 121; Goshorn v. Smith, 27 Pittsb. L. J. 152. The 
burden of proving negligence is on the plaintiff. Mce- 
Cully v. Clark, 4 Wright, 399; Railway Co. v. Hum- 
mell, 8 id. 375. This is not acase of a passenger killed 
or injured by a common carrier. Both parties to the 
accident were in the lawful use of a public street in 
the city. -Each owed substantially the same duty to 
the other. That duty was to use the street with rea- 
sonable and ordinary care. Each was justified in 
assuming that the other would so use it. What is neg- 
ligence and what is ordinary care must generally be 
submitted to the jury. This is so, if there be any dis- 
pute as to the acts claimed to establish the alleged 
negligence; but negligence is not to be found without 
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evidence. It is not to be presumed from the mere fact 
of the occurrence of an accident causing injury or 
death. Gramlich v. Worst, 5 Norris, 74. Negligence 
is a question for the jury, if there be reasonable doubt 
as to the facts tending to prove it, or as to the just 
inferences to be drawn therefrom. McKee v. Bidwell, 
2 P. F.S. 218. The province of the jury is to find 
facts. If the facts be admitted or ascertained, it is the 
duty of the court to declare the law thereon. Catawissa 
Railroad Co. v. Armstrong, 2 P. F. 8. Baker v. 
Fehr. Opinion by Mercer, J. 

(Decided March 25, 1881.] 


IQs 


ww y 


PATENT — CONSTRUCTION AGREEMENT TO PAY 
ROYALTY. — P. and H., who owned a patent for a pro- 
cess to be used in the manufacture of.axes, assigned 
their interest therein to a of which H. was a 
member, in consideration of which the firm agreed to 
pay P. as royalty one cent for every ax and hatchet 
manufactured by them by the process. There were 
several parts of the process. There was no warranty 
as to the validity or utility of the patent, nor is it pre- 
tended there was any fraud in the transaction. The 
patent had been but recently obtained and had not 
then been fully tested. Jield, that the firm was liable 
to P. for royalty upon every ax in the manufacture 
of which any part of the process was used, even though 
most parts were having been found to be 
valueless. Parser et al., 6 El. & Bl. 930: Hall 
v- Condor et al., 89 BE. C. L. Rep. 20; Birdsall v. Perys, 
5 Blatch. 255; Kinsman v. Parkhurst, 18 How. 289; 
Vaughan v. Porter, 16 Vt. 270, and Bellas v. Hays, 58. 
& R. 427. Palmer’ l. pinion by Sterrett, J. 
{Decided Noy. 26, 1880. ] 
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Lawes v. 
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FINANCIAL LAW. 
PAYMENT —-OF CHECK WHEN CREDIT BY CORRE- 
SPONDING BANK IS TO COLLECTING BANK. — Plaintiffs 
deposited a check drawn by H. on the Newark Bank 


in the defendant bank. For many years the Newark 
Bank had been defendant’s correspondent, mutual 
accounts were kept and a settlement made every Tues- 
day, the credits in each bank in favor of the other 
being treated as cash by such other. The defendant 
transmitted the check to Newark Bank, which 
gave defendant credit for the same, and charged it to 
the account of H. The account of TH. at the Newark 
Bank was at the time overdrawn, but that was a com- 
mon occurrence; the account had been always made 
good and was so on this occasion. Before the day for 
settlement between the two banks came, the Newark 
Bank failed. JZeld, that defendant bank was liable to 
plaintiffs for the amount of The charging 
of the check by the Newark Bank to the drawer’s ac- 
count, and crediting the amount of it in the collection 
account kept with the defendant, was a payment of 
the check by the bank to the defendant as effectually 
as if the bank had paid it in money over its counter. 
In Byles v. Ellis, 4 Bing. 112, the defendant had been 
directed by his creditor to pay a certain sum in a bank 
where they both kept accounts. The defendant ac- 
cordingly directed-the bank to transfer that amount 
from his account to the credit of the plaintiff's account, 
which was done, and the bank failed before the plaint- 
iff knew of the transfer. ‘The court held that this was 
apayment of the amount to the plaintiff; that although 
no money was transferred in specie, it was an acknowl- 
edgment by the ba that they had received that 
amount for the plaintiff; that the plaintiff might then 
have drawn for it, and the bank could not have refused 
to pay his draft. This was acase of money paid into 
abank. Bolton v. Richard, 6 T. R. 139, was a case 
of money to be drawn from one. A. held B.’s check on 
a bank where each had anaccount. On presenting the 


the 


the check. 





check, the amount of it was transferredfrom B.’s ac- 





count with the knowledge of both parties. The bank 
failed before the check fell due, and it was held that 
this was a payment of the check. In First National 
Bank of Jersey City v. Leach, 52 N. Y. 352, it was held 
that the certifying of a check by a bank in which the 
drawer had funds to meet it, where the bank within 
an hour or two failed, operated asa payment of the 
check between the parties. New York Common Pleas, 
General Term, April 4,1881. Driggs v. Central National 
Bank. Opinion by Daly, C. J. 


— - 


REC ENT ENGLISH DECISIONS. 





CONVERSION —SALE BY AUCTIONEER. — The plaint- 
iffs were the holders of abill of sale, including, among 
other things, certain horses and harness, which 8., 
the grantor of the bill of sale, without the plaintiff's 
knowledge, took to the defendant’s repository, in the 
city of London, and entered them for sale by auction. 
Before the horses and harness were put up for auc- 
tion, S. sold them privately in the defendant’s yard. 
The purchase-money was paid to defendant, who de- 
ducted commission, and paid the balanceto S. Horses 
were sold under the same conditions in defendant’s 
yard, whether sold privately or by auction. Held (in 
an action by the plaintiffs) that the defendant was 
guilty of conversion. Cochran v. Rymilb, 40 L. T. Rep. 
(N. 8.) 744. Q. B. Div., March 26, 1881. National Mer- 
cantile Bank v. Rymill. Opinion by Lopes, J. 44 L. 
T. Rep. (N. 8.) 306. 

CONFLICT OF LAW— BY WHAT LAW LEGITIMACY 
OF CHILD BORN ABROAD ESTABLISHED. — On the 
death of an intestate domiciled in England, a daughter 
of the intestate’s deceased brother, born in Holland 
before her parents’ marriage, but legitimated there by 
the subsequent marriage of her parents, claimed to be 
entitled to a share of the intestate’s personalty, as one 
of the intestate’s next of kin. Held, by James and 
Cotton, L. JJ. (Lush, L. J., dissentiente), reversing the 
decision of Jessel, M. R. (43 L. T. Rep. N.S. 14; 14 Ch. 
Div. 619), that such legitimated child was entitled as 
one of the intestate’s next of kin. Authorities refer- 
red to: Doe v. Vardill, 7 C. L. & F. 895; 2 Rolle’s Abr. 
586; Re Wilson’s Trusts,13 L. T. Rep. (N. 38.) 576; 
Shaw vy. Gould, 18 id. 833; 2 Black. Com. 494; 1 Wms. 
Exrs. 4; Fenton v. Livingstone, 33 L. T. R. 335; Re 
Wright’s Trusts, 27 id. 216; Hensloe'’s case, 9 Coke, 39 
b.; Blackborough y. Davis, 1 P. Wms. 49; Dalrymple 
v. Dalrymple, 2 Hagg. Con. 58; Sheddin v. Patrick, 1 
Macq. Se. App. 535; Strathmore Peerage Case, 7 CL& F. 
842; Story on Confl. L. (38d ed.)9; Skattowe v. Young, 
24. L. T. Rep. (N. 8.) 221; Re Don’s Estate, 4 Drew. 194; 
Thompson vy. Advocate-General, 12 Cl. & F.1; Wallace 
v. Attorney-General, 13 L. T. Rep. (N. 8S.) 480; Arnold 
v. Arnold, 2 My. & C. 256; Udny v. Udny, L. R., 1 Se. 
App. 442; Boyes v. Bedale, 10 L. T. Rep. (N. 8.) 181. 
Ct. of Appeal, April 13, 1881. Re Goodman’s Trusts. 
Opinions by James, Cotton and Lush, L. JJ. 44 L. T. 
Rep. (N. 8.) 527. 

INSURANCE — MARINE POLICY — ALABAMA AWARD 
—INSURANCE COMPANY NOT ENTITLED TO RECOVER 
FROM INSURED SHARING IN. — Plaintiffs, underwriters 
in England, underwrote a valued policy, including 
war risks,on cargo belonging to defendants, shipped 
on board a United States vessel. The real value of the 
cargo was more than the amount named in the policy. 
The cargo was destroyed by the Confederate cruiser 
Alabama, and plaintiffs paid the amount named in 
the policy to defendants as for an actual total loss. In 
pursuance of the Geneva award, made under the 
treaty of Washington, the British government paid a 
sum of money to the United States government in 
respect of losses caused by the Alabama. An act of 
Congress was passed establishing a court for the distri- 
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bution of this money. The act provided that no claim 
should be allowed for loss in respect to which the party 
injured had received compensation from insurers, but 
that if such compensation was not equal to the loss 
suffered, allowance might be made for the difference; 
that no claim should be allowed in favor of any in- 
surer, either in his own right or as assignee or other- 
wise, unless he showed that his losses by war risks 
exceeded his gains in respect of war risks; and that 
no claim should be allowed in favor of any person not 
entitled at the time of loss to the protection of the 
United States. Defendants claimed under this act, and 
recovered for the difference between theiractual loss 
and the amount insured. Plaintiffs sued defendants 
for the amount so recovered. Held (by Bramwell and 
Rrett, L. JJ., Baggallay, L. J., dissenting), that 
although the value in the policy was conclusive as be- 
tween the parties, the sum awarded by the United 
States court to defendants was not part of the salvage 
of the cargo insured, and therefore defendants did not 
hold it as trustees for the underwriters, and plaintiffs 
were not entitled to recover. Judgment of Lord Cole- 
ridge, C. J., reversed. (Ct. of Appeal, March 7, 1881. 
Burnard v. Rodonachi. 44 1L. T. Rep. (N. 8.) 538. 





OBITUARY. 


Mr. Justice CLIFFORD. 


ATHAN CLIFFORD died on the 25th ult., at 
4% Corinth, Me. He was born in New Hampshire in 
1803. He removed to Maine iu 1827. He served tirree 
terms in the Legislature of that State, two as speaker. 
He was attorney-general of that State four years. He 
served two terms as representative of that State in 
Congress under President Polk. He was attorney- 
general, commissioner to arrange the treaty with Mex- 
ico, and minister to that country. In 1838 he was 





uppointed associate justice of the Federal Supreme | 


Court, and sat on that bench until last October. He 

was also a member of the Electoral Commission. He 

suffered a paralytic shock last October, but the imme- 

diate cause of his death was an injury to a foot, causing 
gangrene and necessitating amputation. 

ieinendbities 

NEW BOOKS AND NEW EDITIONS. 


SnypDeEr’s NOTARY’s MANUAL. 

The Notaries’ and Commissioners’ Manual, containing full 
instructions as to their appointment, powers, rights, and 
duties, under New York and Federal laws, together with 
the necessary forms, fees allowed, ete. Also, practical 
suggestions and references, with directions and forms for 
the proof and acknowledgment of deeds for all the States 
and Territories. By William L. Snyder, of the New York 
bar. New York: Baker, Voorhis & Co., 1581. 

Pao little manual is prepared by the editor of 

“Great Speeches of Great Lawyers,”’ which has 
met so favorable a reception from the profession, and 
which displayed go much editorial accuracy and care. 

The present ion to be a neat and intelligent piece 

of work. The directions seem full and explicit, and 

the forms exact aud comprehensive. ‘The book is very 
well printed. 





OLIVER'S CONVEYANCING. 

Practical Conveyancing; a Selection of Forms of general 
utility, with Notes interspersed. By Benjamin L, Oliver, 
Counsellor at Law. Revised and enlarged by Peter Oliver, 
Counsellor at Law. Revised and enlarged by the addition 
of numerous forms, by George C. Hopkins, Counsellor at 


Law. Portland, Me.: Dresser, McLellan & Co., 1881. Pp. 
433. Forsale by W.C. Little & Co., Albany, N. Y. 


This is a long approved, and we believe very reliable 
work, constructed upon the ancient models. Here the 


Pp. vi, 138. | 








practitioner will find the forms that his ancestors have 
followed until there seems something almost sacred in 
the phraseology. The diffuseness of the old forms is 
almost ridiculous, and yet any one who should at- 
tempt to abridge them would be regarded with suspi- 
cion and skepticism such as attach to the revision of 
the Testament. For example, the form in this book 
for an assignment for the benefit of creditors covers 
two pages in fine type, whereas a perfect form can be 
devised to cover only one quarter the space. The form 
of an assignment of a legacy in payment of a bond 
debt covers more than two pages, when twenty lines 
would suffice. In the form of articles of partnership, 
the partners are made to use their best endeavors, etc., 
* during the said term (if they so long shall live),”’ just 
as if any thing’active could be expected of them if they 
should die! In the form of a will, we find in the pre- 
amble, ‘‘being of sound and disposing mind and 
memory, and desirous to settle my worldly affairs 
while I have strength and capacity,” etc.; and ina 
devise to the wife she is formally called **‘ my said dear 
wife,”’ and ‘“*my beloved wife.’ But so we go on re- 
peating with solemn faces the same old long-drawn 
and formal phrases, and charging the expense thereof 
to our clients, and ourclients are all the better satisfied 
with the prolixity and particularity. The profession 
may rest assured the words are all here. Nothing is 
omitted that could by any possibility be inserted with 
any pertinency, and many have grown to believe that 
in the multitude of words there is safety. The author 
said, in 1845, ‘Tle has with so.ne diffidence clipped 
many of the forms of their super- phraseology, though 
he is sufficiently aware that they will yet bear a further 
curtailment. He has not dared, however, in his own 
stage of legal advancement, to make too bold a be- 
ginning, but should his attempt meet with approba- 
tion, he hopes to be enabled hereafter to undertake 
another course of revision.’”” We should think the 
lapse of a generation would justify such an attempt. 
The book is well and compactly printed. 


XVIL Fioripa Reports. 


This volume brings down the Florida decisions to 
June, 1880. They are well reported by Attorney-gen- 
eral Raney, and the volume is well printed. The cases 
are generally well considered, and of average interest. 

81* PENNSYLVANIA Reports. 
Pennsylvania State Reports, Vol. LXXXT¥. Comprising cases 
adjudged in the Supreme Court of Pennsylvania, by P. 
Frazier Smith, State reporter. Vol. XXXII, containing 
cases argued in the years from 1870 to 1876. Philadelphia: 
Rees, Welsh & Co. 1881. 

The reporter states in a note that these cases ‘* were 
not ready for publication when the 82d volume of 
Pennsylvania State Reports was issued.’’ Why not, 
or whose fault it was, he does not state. He contin- 
ues: “Considerations of apersonal character occur- 
ring since then have delayed their publication until 
now. Those cases of the earlier dates, for satisfactory 
reasons, Were laid aside at the time of their decision, 
designing to introduce them ina final volume.”’ Mr. 
Smith’s reportership ceased with volume 81. He has 
now apparently gleaned all the cases that he originally 
thought not worth publishing, and injected them into 
the series, ** for considerations of a personal character.” 
There is hardly a case of importance and general in- 
terest in the volume. The cases are nearly all mere 
per curiam memoranda, and the volume is padded 
with long statements, reports of testimony, and argu- 
ments. Of course the profession in Pennsylvania will 
be forced to buy this afterbirth, and if Mr. Smith 
should issue as many star volumes as there are stars in 
the sky, they would be compelled to- take them all. 
But after a careful examination we can say that the 
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volume is of no importance to any body outside the 
State, and it is difficult to conceive that it is of any 
importance to anybody in the State. The decisions 
could hardly be less important if Mr. Smith really had 
“adjudged”’ them, as his title-page says he did. 


eesticcinaietileamecaassin 
CORRESPONDENCE. 


ATTEMPTS TO KILL THE PRESIDENT. 
Editor of the Albany Law Journal: 

I cannot quite agree with all your remarks in your 
last issue, concerning the crime of assassinating presi- 
dents. It seems to me entirely proper and desirable 
that an attempt to murder a president or governor 
while in office should be punished more severely than 
asimilar attempt upon a private citizen. Such a dis- 
crimination would not, as it seems to me, beat all 
“inconsistent with the theory of our institutions.”’ I 
admit that we have no privileged classes, and want 
none; and that we neither have uor want any ‘royal 
family, the extinction of which might lead to anarchy.” 
{ admit that the life of the president, so far as his per- 
son is concerned, is no more sacred than that of the 
humblest citizen, and that the crime of Guiteau, con- 
sidered simply us a crime against James A. Garfield, is 
not increased in enormity by the fact that Garfield 
is president. But Linsist that it is increased in enor- 
mity considered as acrime against the people of the 
United States, by the fact that the person whose life 
he attempted was the chosen chief executive of the 
United States. The American people had in and by 
the election of 1880, expressed their wish that James 
A. Garfield should perform the duties of president for 
four years from March 4, 1881. Guiteau’s purpose, and 
attempt, were not merely to murder Gen. Garfield, 
but to defeat the legally expressed will of the people 
of the United States. He, by his act, said to the 
American people: ‘‘ You shall not have the president 
you have chosen; I, with my pistol will thwart and 
foilyou. My object in shooting this man is to prevent 
his further performance of the duties of that high 
office to which you have elected him.’’ Why should 
not this crime against the people be punished more 
severely than one against a private citizen only? Does 
not the attempt by violence to defeat the result of a 
presidential election add immensely to the enormity 
of such a crime? 

An assault upon a sheriff, or constable, or other offi- 
cer, armed with legal process, and in the discharge of 
his duty, is a graver offense, and liable to severer pun- 
ishment than an assault upon a private citizen. No- 
body considers this diserimination as inconsistent with 
the theory of our institutions, or as tending to royalty. 
Nor could a similar discrimination against crimes so 
gravely affecting the public welfare as murderous as- 
suults upon persons elected to, and performing the 
duties of, high executive offices, be justly so consid- 
ered. As death is the severest penalty known to our 
law, and is the penalty for every murder in the first 
degree, it is impossible to discriminate against such 
attempt when successful, by accomplishing the intended 
murder. But it seems to me that public policy re- 
quires that such an attempt, when unsuccessful, should 
be followed by a punishment far more severe than that 
imposed by law upon an ordinary ‘‘ assault with intent 
to kill.” I. 

ALBANY, July 21, 1881. 

Editor of the Albany Law Journal: 

I agree so generally with the JouRNAL, that I think 
you can well afford to indulge me in expressing my 
dissent to what [ now quote from your last number: 
* Again there are those who would change the law so 
as to make an assault with intent to kill the president 
or vice-president, a capital offense. This would indeed 








be utterly inconsistent with the theory of our institu- 
tions. We have no privileged or necessary classes. 
We have no royal family, the extinction of Which 
might lead to anarchy. We havea large supply of raw 
material for rulers. The life of the president is no 
more sacred jin the eyes of the law than that of the 
humblest citizen who casts his vote for or ag@nst him.”’ 
There are some of us who cannot agree to these sen- 
timents. We agree that thelife of every man is sacred, 
however humble that man may be; and that whoever, 
with malice aforethought, takes it away, is a murderer 
and should suffer death. ‘This is the divine law, and 
most human laws accord therewith. Death is the 
proper penalty for murder. This sanction is almost 
universal, and stands upon grounds that cannot be 
questioned, and which need not now be discussed. 
But the laws of nearly all civilized and Christian 
nations inflict the penalty of death for many other 
crimes, such, for instance, as rape and arson. For the 
latter principally because that it may, and often does, 
result in death. The idea of the Jawis that the se- 
verity of the penalty will tend to prevent the commis- 
sion of the crime, and this is one of the principal aims 
of all penal laws. The experience of mankind con- 
vinees them that there is more deterrent virtue in 
capital punishment than in any other. A man will 
give all that he hath for his life. If, then, the death 
penalty would be more deterrent to the would-be 
assassin than any other, why should it not be inflicted ? 
But you may say, why not provide it also for attempts 
upon the life of the most humble citizen? We do not 
say it should not be. The essence of the crime is the 
intent, and this intent is as wicked and malignant and 
cruel when the attempt fails as when it succeeds. Take 
that of Guiteau upon the life of tho president as an 
illustration. Morally considered, Guiteau is as guilty 


as if the president had expired when he fell. 


But in defining crimes and providing penalties, cir- 
cumstances and consequences are to be considered, as 
well as the essential character of the crime itself, and 
in these is to be found what we call, the policy of the 
law. And herein is the difference between taking the 
life of the president and of a private citizen. We may 
admit that the moral turpitude is the same in both 
cases; but in the consequences there is a wide and 
important difference. In the one case a single life has 
been sacrificed ; a family and friends have been stricken 
by sorrow and clothed in mourning. In the other all 
this and much more. A State, a nation, is deprived 
of its head. And in most cases, and distinctly and 
emphatically in the one we are now considering, it is 
not at the life of the man but of the officer that the 
deadly blow isaimed. Toward Mister Garfield Guiteau 
has no malice, but toward President Garfield he cher- 
ishes murderous hate. The distinction isclear. It is 
clear to the mind of the assassin; it is equally clear to 
every intelligent man. The crime ceases then to bea 
private one, prompted by personal malice, or the hope 
of gain, and aimed at a single individual only, but isa 
murderous assault upon the whole people in the person 
of their chief magistrate. It is treason against the 
State; it is rebellion against government; it is levying 
war against organized society. Its enormity and wick- 
edness are still more aggravated and inexcusable in 
view of the fact that the head at which the murderous 
blow is aimed was placed in its exalted position by the 
free suffrage of a free people. 

Now, in view of all this, and much more that might 
be urged, I hold, in common with many others, that 
there would be neither inconsistency nor impropriety 
in providing special punishment for attempted assas- 
sination of rulers in office. Such provision would not 
be either class legislation or legislation in the interest 
of any class, but for the greater security of the people 
of every class. The selection of rulers is not confined 
to any class or to any order, and so long as it is not, no 
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class, as such, would be benefitted or favored by such 
aproyision. It is not, then, a question of consistency, 
or of class, but of expediency, of policy. If the pun- 
ishment of death for such a crime will tend to prevent 
it, then there will be an additional safeguard for the 
public safety and public tranquillity, and it should be 
provided Promptly and without hesitation. 

Another punishment, with the same deterrent ob- 
ject in view, has heen suggested and should be con- 
sidered. That is public whipping. As most persons 
who aim to destroy rulers regard themselves as patriots 
and heroes, and are urged on by the thought that they 
will be so regarded by their fellow-citizens, or at least 
by a large part of them, their unhealthy ambition to 
be distinguished even in death, leads them to take all 
risks for its gratification. To be famous to such, in 
their morbid condition, is better than life. It is glory, 
canonization. Take away this glamour of patriotic 
fame, and the motive and temptation to the crime 
vanish with it; or at least the chances of its commis- 
sion are greatly diminished. To such misguided 
patriots and enthusiasts I can conceive of no more 
disenchanting and sobering process of prevention or 
cure than the pillory and whipping post. In this con- 
nection it is well worth considering. 

Very respectfully, 
I, ALEXANDER FULTON, 

Dover, Det., July 22, 1881. 


Editor of the Albany Law Journal: 

Did the charges brought against Andrew Johnson 
constitute an impeachment; in other words, was he 
impeached? Please answer through your columns, 
and oblige, E. C. W. 

Braprorp, Pa., July 17, 1881. 
accused: but he was not 
p, AL. L. Jour. | 


[He was impeached, i. ¢., 
convicted and removed—E 
- - 

NOTES. 


EG AL matters in Kentucky bid fair to be thoroughly 


4 journalized. The first number of the Kentucky 
Law Journal, George Baber, editor, a well-printed 
monthly, of 48 pages, octavo, double columns, is be- 
fore us. It is published at Louisville, at $5 a year. 
The present number is well made up, interesting and 
varied. It has the following leading articles: De Facto 
Officers, by C. B. Seymour; Changes in the Law of 
Evidence, by William Chenault; Law of Fraudulent 
Conveyances, by L. N. Dembitz; Punishment of In- 
sane Homicides, by T. B. The number is certainly 
very promising for the new enterprize. We only hope 
the law busitiess of Kentucky is suflicient to support 
three monthly journals. —— Messrs. T. & J. W. John- 
son & Co., of Philadelphia, publishers of Flanders’ 
Lives of the Chief Justices, have issued phototype 
portraits of the subjects of the biographies, to accom- 
pany the published volumes, and hereafter the por- 
traits will be issued with the volumes. —— The editor 
of the Canada Law Journal has found out a good way 
of getting a vacation, namely, as we infer, to suspend 
publication. Ile says: ‘‘We propose, therefore, only 
to publish this journal during vacation as circum- 
stances may require.”’ 

At the close of our article on the Calas case, ante, 
65, we said of Voltaire: ‘The tears, the prayers, the 
blessings of the Calas family have followed him and 
made him revered, by all who could divest their minds 
of cant, for a hundred and seventeen years in this 
world, and doubtless will not leave him unjustified or 
unfriended in the next. ‘Inasmuch as thou didst it 
unto one of the least of these my brethren, thou didst 
it unto me,’ will say the Divine Teacher, whose name 
Voltaire denied but whose works he did.”’ In an arti- 
cle on Parton’s Life of Voltaire, iu the August Ailantic, 





Mr. James Freeman Clarke says, in the same connec- 
tion: ** Without knowing it, he was acting as a disciple 
of Jesus. Perhaps he may have met in the other world 
with the great leader of humanity, and been surprised 
to hear him say, ‘ Inasmuch as thou didst it to the least 
of my little ones, thou hast done it unto me.’”’ This 
isa singular coincidence of thought and language. Our 
article; however, was published before we had seen Mr. 
Clarke’s. 

QurEeR Wiius.—We find three queer wills in 81'¢ 
Penn. St. In Camp v. Starks, p. 235, the will was as fol- 
lows: 

** Febuary the 28 1858. 

the requeste of tresse Carey i want ransler Carey 
to hav my plase as long as he shall liv i want drusila 
Carey two stay and keepe house for bur father and 
marten i want mr carey to give lovica shoop wone 
shale wone pare of stockings Rozanner clark wone 
coveled i want cathern stanten to hav my cloak and 
two Dresses i want [erasure] mr carey to give Won 
hundred Dolars two the methodus Church i want 
drusila carey to hav all my houshold property as soon 
as iam ded. 

and after mr carey is ded i want drusila 
{erasure] [erasure] carey two hav my farm 

Tereisse “ carey.” 

Ileld inoperative because not witnessed. 

In Rockell vy. Edinger, p. 525, the following 
sustained: 

“In the Name of god I Samuel 
of Moore Township County of 
ampton 

State of Penn Do make this my Last will 

and testament as follows 

that is to Say my Disire 

my son John he Shall have on: 

thousand Dollars in Advance before 

any of tlre heirs Shall have any money 

from my Estate personal property 
first my Son John Shall Settle up all 

my Depts funeral Expace Xc. 
till all is paid 
my Son John he shall setle 
my personal property as soon 
it is Posible 

he shall pay the of the money from 

my personal goods the half of 

the money to my Daughter Magret and 

what is Left from the Balence of 

the Thousand Dollrs he tookt of 
himself 

my Son John Shall pay to my 

Doughter Margret an Anally one a 

Hundred and twety five Dollers for her 
) Natural Life time or as long she 

will Livin this World 
and my Son John he shall have 

all my Real Estate for his own 

property as Soon my Daughter is Deased 

my Son John Shall not pay any Longer 

not to her heirs and to nobody 

it be Stopt.” 


was 


Eddinger 


North- 


for 


for Dowry 


Dowery 
Intrest 

In Blackmore v. Hickman,p. 288, the testator wished 
“it to be understood that any of my grandchildren 
who shall be guilty of having an illegitin child, or 
of the sin of intemperance, or that do wickedly and 
irreverently profane God’s holy name, he, she, or they 
do forever debar themselves from the benefit of any 
bequest,”’ etc., and that their shares should be divided 
amongst their brothers and sisters, ‘* whose life and 
conversation is free from reproach.’’ The testator did 
not record his abhorrence of illicit intercourse unless 
it proved fruitful. 


The Albany Evening Journal says the New York 
Legislature have “folded their tenis.’’ That is true; 
and a good many of the members have imitated the 
Arabs in the other point of the poet’s couplet — they 
have ‘silently stolen away.” Mr. John Durand 
tells us in an article in the August A /lantic, on ** French 
Domestic Life and its Lessons,’ that in America 
“children are not required to support parents.’’ Mr. 
Durand is off his base there. 
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The Albany Law Journal. 


ALBANY, AuGusT 6, 1881. 











CURRENT TOPICS. 


NDER the heading, ‘‘ Attempts to Kill the Pres- 
ident,” two correspondents last week gave 

some views dissenting from ours on the subject of 
punishment for this crime. Our correspondent 
‘““H” thinks that such attempts are more heinous 
than ordinary attempts to kill, because they are ‘‘a 
crime against the people of the United States,” and 
an endeavor ‘‘to defeat the legally expressed will 
of the people of the United States.” One answer 
to this — although a somewhat technical one — is 
that the president is not the choice of the whole 
people. In the particular instance of President 
Garfield there were only some eight thousand more 
voters who wanted him president than those who 
wanted General Hancock. If the argument is put 
on this basis, an assault on General Hancock ought 
to be punished more severely than one on another 
man — say ex-Senator Conkling —and almost as 
severely as an assault on General Garfield. On the 
same reasoning there is no escape from the conclu- 
sion that a libel on the president ought to be signal- 
ized by severer punishment than a libel on an ordi- 
nary citizen; such an offense tends to degrade the 
object of the popular choice. So too a criminally 
negligent act toward the president ought to have 
extraordinary punishment; as in the case of a care- 
less steamboat captain or railway conductor who 
may liave this sacred person thrust upon his charge; 
or of a friend who goes hunting with him, and 
carelessly lodges a charge of bird shot in the presi- 
dential person, as Mr. Winkle peppered Mr. Tup- 
man. The example which ‘‘H” adduces, of an 
assault on an officer in the execution of process or 
in the discharge of legal duty, is not at all in point, 
for this extraordinary sanction is afforded simply on 
grounds of necessity — for the safety of a person in 
the execution of a dangerous office and to secure the 
unimpeded administration of criminal justice. The 
same answer will apply to Mr. Fulton’s argument of 
a ‘‘murderous assault upon the whole people in the 
person of their chief magistrate.” This idea is 
merely the sentimental outgrowth of an abominable 
crime. If a citizen is to be punished more severely 
for an attempt to kill another because the other has 
been elected to office, why then it would be espe- 
cially reprehensible to try to kill a selectman of a 
New England town, or a commissioner of highways 
or a coroner. However much more shocking and 
inconvenient it may be to the public to have Guiteau 
try to kill President Garfield than plain Mister Gar- 
field, it is certainly no more criminal in him. The 
victim himself would probably see no great differ- 
ence in the offenses. The gist of the matter is this: 
Society does not or ought not to punish a crime 
more severely than usual simply because it is pecu- 
liarly shocking to the public sense, peculiarly hos- 


Vor. 24.— No. 6, 








tile to the publicly-expressed will of a small major- 
ity, or peculiarly inconvenient to the public interests. 
Mr. Fulton’s argument regarding rape and arson has 
no pertinency. These crimes when punishable capi- 
tally or otherwise with extraordinary severity, are 
uniformly so punished. We do not, for instance, 
hang for the special crime of burning the presi- 
dent’s house, or of rape upon the president's wife. 
There is no distinction of person or classes. If Mr. 
Fulton wants all attempts to kill capitally punished, 
that is at least consistent, although we believe highly 
impolitic. Although Guiteau is morally just as 
guilty as if he had succeeded in his attempt, yet if 
the punishment is to be measured by the intent, it 
would be absurd to hang him for an unsuccessful 
attempt to kill the president, and only imprison him 
for an unsuccessful attempt to kill a private citizen. 
There is no escape from the conclusion that such 
legislation as our correspondents propose is class 
legislation. Experience shows that such assaults as 
that in question would not in the least be deterred 
by capital punishment. They have been extremely 
rare in our history; they have been very frequent in 
the old world. The leniency here has not produced 
them; the severity abroad has not prevented them. 
Our own society is simply having its customary 
spasm over a peculiarly shocking crime. Just so, 
in some parts of our country, they cannot wait for 
the law to hang a man for rape, but the people rush 
in and vindicate their virtue by murdering him 
themselves. So we have heard people say of Gui- 
teau, ‘‘ hanging is too good for him; he ought to 
be burned alive.” On the whole, we think our 
forefathers, who established our laws, were wise in 
declining to adopt the extraordinary penalties of 
treason which have prevailed in other countries and 
which some good people would like to institute 
here. 


Our governor has approved the Penal Code. In 
this he will be supported by at least five lawyers of 
every six who have paid much attention to the sub- 


ject or given any examination to the bill. This is a 
very quiet but decisive advance toward a consistent 
and complete system of law, which now lacks only 
one step—the adoption of the Civil Code. (The 
Springfield Republican incorrectly credits our State 
with having adopted the four Codes.) This ulti- 
mate step will certainly be taken sometime; if not 
next winter, then a little later. To get our three 
present Codes has taken more than a generation. 
Reformers need to have long lives and great pa- 
tience. We ourselves expect to live until A. D. 
1900; the pendency of this question will do much 
to keep us alive, and therefore we can contemplate 
the intervening period with comparative composure. 
Just now we will venture the prediction that in A. 
D. 1900 there will not be a civilized State on the 
face of the globe without a code of written laws. 
The Penal Code is to go into effect May 1, 1882, and 
there is plenty of time for every lawyer in the State 
to try to fix it up just to suit himself and bother 
his antagonists, 
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It is no wonder that the Protestant world has 
sometime since refused to be governed by ecclesias- 
tics. A secular court in this State sent the gentle 
shepherd, the Reverend Mr. Cowley, to prison for 
nearly starving to death a little child placed in his 
‘*Fold” for care and nurture. The secular court 
pronounced thisacrime. The condemned served 
his sentence. The ecclesiastical tribunal to which 
the reverend shepherd was answerable have pro- 
nounced that the starving was not a crime; not even 
immoral; and that therefore the shepherd is still in 
good standing as a minister of the gospel. Of 
course they utterly refused to accept the sentence 
and imprisonment as any evidence that any crime or 
immorality had been committed. They must try 
the matter all over again for themselves, and al- 
though they did not find that what was done was 
praiseworthy, they did find that it was not ‘‘im- 
morality or crime.” Doubtless it was cruelty to 
children. Indeed, they condemn the shepherd in 
very severe terms for his conduct — mistaken econ- 
omy; excessive dieting; what Gen. Washington 
would have styled ‘‘ill-tamed prudence,” we sup- 
pose. But it does not appear, they say, that he was 
‘inspired or actuated by any motive or purpose 
which is properly criminal.” Well, probably the 
gentle Cowley did not deliberately intend to starve 
children to death. Squeers did not intend to be 
the death of poor Smike and the other victims of 
Dotheboys’ Hall. But the world’s people will natur- 
ally ask, if a man, who accepting such a sacred 
trust is so grossly and negligently derelict in it as 
to be guilty of crime and deserving of imprison- 
ment in the eye of the law, is quite a fit person to 
dispense the gospel and foster charities in the future? 
These clerical gentlemen put rather too fine a point 
on it when they refuse to accept the blunt sense of 
the secular law as to what is criminal and immoral. 
What would they say of smuggling, bribery, and 
the like? The standard of propriety and fitness in 
the ecclesiastical view is very much lower than that 
of the legal view. Many a lawyer has been dis- 
barred for a single act, less heinous and shocking 
than this continuous offense of a clergyman. It is 
this obtuseness on the part of the church when the 
offenses of its ministers are brought in question that 
has often rendered it hateful and contemptible in 
history. The church is too apt to strain at a gnat 
and swallow a camel. Thus it resolves that it is 
a very wicked thing for one to marry his deceased 
wife’s sister, but merely an error of judgment to 
starve little children dependent on its charity and 
committed to its care. 


We never take up our excellent and instructive 
neighboring contemporary, the Troy Times, without 
being refreshed by some novel views of law and 
lawyers. In a recent issue we find the following on 
the subject of arbitration: ‘‘The advantages of 
arbitration as a means of determining the merits of 
controversies involving individual and property 
rights have often been pointed out and in many 
cases demonstrated practically. An instance is 





‘noted by the New York Banker and Broker illustrat- 


ing very clearly the wisdom of keeping out of the 
clutches of lawyers and law courts when that is 
possible. A dispute arose recently between two 
members of the produce exchange, involving a claim 
for damages on one side of over $51,000, a counter- 
claim on the other side for nearly $1,000, and some 
of the most difficult questions that were ever pre- 
sented to a court for settlement. The questions at 
issue were submitted to arbitration, and in eight 
days after the cause of difference arose, a decision 
was rendered allowing damages to the amount of a 
httle more than $19,000, with $45 costs against the 
defeated party. Suppose, now, that an action at 
law in regular form had been resorted to. Who 


can guess how many years of litigation would have 


ensued? Think of the motions and counter-mo- 
tions, the pleadings and counter-pleadings, the post- 
ponements and new hearings and appeals commonly 
incident to the litigation of suits in which consid- 
erable sums of money are at stake. Think of the 
pumberless nice points that might have been raised 
for judicial consideration. Think of the delays 
which judges are so fond of creating by tedious ex- 
aminations of forms and precedents, with a view of 
finding some excuse for reaching unexpected conclu- 
sions, which, however closely assimilating with the 
practice of courts and the bar, are as far removed 
from common-sense ideas of justice as paradise is 
from hades. And finally think of the wear and tear 
of clients’ patience while these tomfooleries are go- 
ing on, and the items of expense continually accu- 
mulating from first to last. It is reasonably safe to 
say that had those two members of the produce ex- 
change permitted themselves to become entangled 
in the meshes of law as expounded by the courts 
under instigation of counsel, the end of their strug- 
gle would not have come in less than five or six 
years. Meanwhile a permanent feeling of animosity 
might have been engendered between men who 
ought to be on friendly terms, and the lawyers em- 
ployed in the case would have rejoiced over pockets 
inordinately distended at the expense of their un- 
fortunate clients.” A good deal is to be pardoned 
a writer for a daily newspaper, obliged to produce 
so many columns of ‘‘ original” matter every day. 
But is not our contemporary drawing hard on its 
imagination when it talks about judges fond of 
creating delays? And is it displaying true wisdom 
when it talks of the ‘‘tomfooleries” of the law ? 
But passing this, and considering the subject of 
arbitration. Why is not arbitration more in favor ? 
Simply because suitors and claimants are not satis- 
fied with its average workings. We never yet heard 
of anarbitration that suited either party. We vent- 
ure to say the arbitration cited by the Times did not 
satisfy either party. Of three arbitrators two are 
always selected partisans of the respective claim- 
ants, and the third is always a man whom these two 
respectively expect to overawe, corrupt, mystify, or 
flatter into their way of thinking. The result is 
generally a compromise which disappoints both par- 
ties, disgusts two of the arbitrators, and makes a 
victim of the third. Men who submit to arbitra- 
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tion can always lay their finger on the individual 
who they think has thus wronged them, and men 
who submit to be arbitrators always make to them- 
selves an enemy in the person of one of the parties, 
if not of both. Men generally submit with a good 
grace to the finding of a jury, or if they do not, 
they divide the blame among the twelve. The pub- 
lic do not want arbitrations. The statute of arbi- 
trations is almost a dead letter. The Troy Times 
does not want them. The Zimes would not submit 
any of its personal interests to arbitration. The 
sarcastic young gentlemen who write its leaders 
about the ‘‘tomfooleries” of the law can discourse 
plausibly about the beauties of arbitration; but the 
wise old man, who sits in the inner sanctum, knows 
better, and will smile, and say *‘ foolish boys.”” For 
exampie, when the Times recently sued out a man- 
damus to compel the common council to give it the 
city advertising as the newspaper with the largest 
circulation, and carried the case away up to the 
Court of Appeals, why did it not rather run around 
and struggle for an ‘‘arbitration?” Because the 
Times had more contidence 1m courts than in iyre- 
sponsible and pliable individuals. Testing the 
Times by our accidental knowledge of its ‘‘ true in- 
wardness,” we can easily pardon its habitual vapor- 
ings against law and lawyers, and judges and juries. 
It pays to these institutions the practical homage of 
the world’s experience. 


NOTES OF CASES. 


N First National Bank of Peterborough v. Childs, 
Massachusetts Supreme Court, April, 1881, 4 
Mass. L. Rep., July 20, 1881, it was held that 
usurious interest paid to a National bank on a loan 
may be set off or recouped in a suit by the bank on 
the note. The court said: ‘The taking of excess- 
ive or usurious interest made the note imperative as 
to all the interest which it carries by its terms, by 
virtue of a law in force throughout the United 
States. The forfeiture of interest may be availed 
of in an action on the note, by way of defense. 
Farmers and Mechanics’ Bank vy. Dearing, 8S. C., 91 
U.S. 29; 8. C., Thomp. N. B. Cas. 117. In the case 
cited, the suit was in the State where the usurious 
interest was taken. But there is no reason for hold- 
ing that when the suit is in another State, the same 
defense is not open. There is nothing in Burnet v. 
National Bank, 98. U. 8. 555; S. C., Browne’s Nat. 
Bk. Cas. 18, which is inconsistent with the doctrine 
in the case last above cited. The forfeiture of the 
interest. can be availed of in an action in the State 
court as well as in the United States court. We 
are of epinion, that as the reserving or taking of 
unlawful interest avoids the note so far as interest 
is concerned, the defense is open to the defendant 
in any action brought to recover the amourt of the 
note, though it be more than two years after the 
unlawful taking of interest. The statute does not 
fix a limit of two years within which such defense 
must be availed of. It limits the time within which 
an action may be maintained to recover twice the 





amount of unlawful interest paid, to two years. 
But that is an entirely different matter from the de- 
fense of usury in an action on the note.” It is true 
that in the first case above cited the bank was al- 
lowed ‘‘ to recover the principal of the note sued 
upon, less the amount of the interest unlawfully 
reserved.” But in tle latter case, without expressly 
overruling the former, it was distinctly held that 
neither the usurious interest paid could be set off, 
nor could twice the amount thereof be recovered by 
way of counter-claim, The court said: ‘The rem- 
edy given by the statute for the wrong is a penal 
suit. To that the party aggrieved must resort. He 
can have redress in no other form ox mode of pro- 
cedure.” The latter doctrine has been accepted on 
the authority of the latter case by the Pennsylvania 
Supreme Court, in First Nat. Bh. of Clarion v. Gru- 
ber, 87 Penn. St. 465; 8. C., Browne's Nat. Bk. Cas. 
395; and by the New York Court of Appeals, upon 
reargument in Nat. Bk. of Auburn v. Lewis, 81 N. 
Y. 15, modifying the rule as laid down by that 
court in the same case, 75 N. Y. 516; 8. C., 31 Am. 
Rep. 484; Browne’s Nat. Bk. Cas. 305, in accord- 
ance with the decision in the Barnet case. In the 
Lewis case the court said: ‘*In accordance with a 
well-settled principle we must follow and stand by 
its decision upon the main question determined, 
that in an action brought to recover the amount of 
a promissory note discounted by a National bank, it 
cannot be set up by way of counter-claim or set-off 
that the bank in discounting a series of notes, the 
proceeds of which were used to pay other notes, 
knowingly took and was paid a greater rate of in- 
terest than that allowed by law, and that the rem- 
edy in such a case is an action of debt to recover 
back twice the amount paid.” It would seem there- 
fore that the principal decision is erroneous. In 
Moniteau Nat. Bk. v. Miller, Missouri Supreme Court, 
April, 1881, 11 Rep. 847, 1t was held, in conformity 
also to the Barnet case, that where the usurious in- 
terest has been stipulated for but not paid, the bank 
can recover only the sum lent. 


In connection with Mr. Arnoux’s article on Civil 
Imprisonment, in another column, we call atten- 
tion to Ex parte Hardy, Alabama Supreme Court, 
June, 1881, 13 Cent. L. J. 50, holding that the con- 
stitutional prohibition of imprisonment for debt 
does not restrain the Legislature from passing laws 
authorizing imprisonment for liabilities originating 
in tort, or ex delicto. It has reference only to obli- 
gations ex contractu. The court said: ‘Similar 
provisions in the several State Constitutions against 
imprisonment for debt apply only to actions based 
on contracts, express or implied, and they do not 
extend to actions originating in torts. People v. 
Cotton, 14 Til. 414. Tlence, it has been held that 
a statute allowing an arrest in a civil action for 
libel does not violate a section in the Constitution 
of North Carolina which provides that ‘ there shall 
be no imprisonment for debt, except in cases of 
fraud.’ Moore v. Green, 73 N. C. 394; S. C., 21 
Am. Rep. 470. And again, in like manner that the 
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Constitution of the State of Georgia, which simply 
prohibited ‘imprisonment for debt,’ was not vio- 
lated under bail process in an action of trover. 
Harris v. Bridges, 57 Ga. 407. It is not to be sup- 
posed that the framers of the Constitution intended 
to prohibit the Legislature from authorizing the 
remedy of incarceration as a means to coerce the 
payment of damages originating ez delicto, but only 
of debts originating ex contractu. Where the prop- 
erty of another than the debtor has been taken by 
fraud or violence, or is withheld so as to tortiously 
deprive the true owner of his rights, the act is quasi 
criminal, and the prohibition as to imprisonment 
has no application.” But the court also held that a 
statute authorizing the imprisonment of a defendant 
in the county jail for a refusal to pay or deliver to 
the register his money, effects or property for the 
payment of a complainant’s judgment, under the 
guise of contempt, is unconstitutional, observing: 
‘*An order committing a defendant for contempt 
for such refusal is an imprisonment for debt, and as 
such is prohibited by said section of the Declaration 
of Rights.” The particular reasons assigned were 
the following: ‘‘If this law in question is per- 
mitted to stand, a result rather startling, of neces- 
sity, must follow. A new and unexplored field of 


jurisdiction is extended to courts of chancery, not 
heretofore opened to them. The old power to im- 
prison for debt is re-established under the guise of 
All legislative safeguards against its 


a new form. 
improvident abuse will have been swept away. No 
oath is required to any tangible act of fraud by the 
debtor. No security for costs is required. No 
method is provided for the rendition of the debtor's 
schedule or effects, nor for settling his claim of ex- 
emptions. The valuable privilege of bail is denied 
him, and he is deprived of the right of trial by 
jury.” ‘‘The debtor is in a worse condition under 
the present Constitution with its general prohibi- 
tion, that ‘no person shall be imprisoned for debt,’ 
than he was under the former Constitution provid- 
ing expressly that there might, in some cases, be 
such imprisonment. Annulling the exception thus 
operates rather to diminish than to increase the 
scope of the constitutional rule, and imprisonment 
for debt is not mitigated, but becomes more rigor- 
ous in a new phase, and harsher under the protean 
form of anew name. Denominated a contempt, it is 
virtually unregulated by any law, in many essential 
details, save by the conscience of the chancellor.” 


In Bast v. Byrne, Supreme Court of Wisconsin, 
March 24, 1881, 11 Rep. 855, A. agreed to work for 
B. for one year for a certain stipulated sum of 
money. During the year there occurred in the ag- 
gregate a loss of time of nine and a half days, 
Held, that a continuance of the contract was a 
waiver of such loss of time, and that A. could not 
be required after the expiration of the period to 
render additional services in compensation of such 
loss. The court said: ‘‘A party contracting to 
labor for a limited period cannot be required, after 
the expiration of the period, to render additional 








services under such contract, without any new 
agreement, merely because he had lost certain days 
during the term. The court charged the jury on 
the theory that it was competent for the defendant, 
during the contract, to waive a strict performance 
of any particular day’s work, and that when the 
plaintiff from time to time lost a day, and the de- 
fendant, with knowledge of the fact, received him 
back into his employ, it was such waiver; at least to 
the extent of preventing the defendant from enforc- 
ing a forfeiture of payment for the services actually 
performed, It is true the charge in this respect is 
not very full nor explicit, but if the defendant de- 
sired to have it more definite he should have so 
requested. We are convinced that the theory upon 
which the cause was submitted to the jury was cor- 
rect. Such acts of the defendant, without objec- 
tion, we regard as a prima facie waiver of the 
breach. They presume condonation. The loss of 
a half day, a day, or two days, at intervals, and 
long prior to the termination of the contract, with- 
out objection on the part of the defendant, should 
not, upon principle, operate so harshly as to work a 
forfeiture of payment for services subsequently ren- 
dered in good faith, and with no notice that such 
forfeiture would be insisted upon, There may be 
adjudged cases going to that extent, but we should 
be very slow to follow them.” This is supported by 
a dictum of Denman, C. J., in Ridgway v. Hunger- 
Jord Co., 3 Ad, & E. 171. The question of waiver 
of the breach, by the retention of the employee for 
eleven or twelve days after the master’s knowledge 
of the existence of the causes, was held properly 
submitted to the jury in McGrath v. Bell, 33 N. Y. 
Sup. Ct. 195. In Willey v. Warden, 27 Vt. 655, 1t 
was held that the master cannot charge the servant 
with lost time, because he did not work the usual 
hours each day, if he knows the fact and allows the 
servant to continue his work without remonstrance 
or objection on that account. 


COMPROMISE OF LOSS BY INSURER. 
[* Stache v. St. Paul Fire and Marine Insurance 

Company, 49 Wis. 89; S. C., 35 Am. Rep. 772, 
it was held that the agreement by a fire insurance 
company to pay a certain sum in compromise of a 
claim for loss, when made after an opportunity to 
investigate, and without fraud or deception on the 
part of the insured, cannot be defeated by proof of 
a subsequently discovered breach of warranty of 
the policy. The court said: ‘‘ We think the au- 
thorities are clear that the company cannot avail 
itself of any breach of warranty in the policy to 
defeat a recovery upon an agreement to pay the 
loss, made after the loss has occurred, and after the 
company has had an opportunity to investigate the 
facts and circumstances affecting the fairness of 
the loss, without any interference, deception or 
fraud practiced by the insured at the time of such 
investigation; and that this is especially so when 
the agreement is a compromise of the claim at a less 
amount than the insured claims as his true loss,” 
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This holding was mainly based on Smith v. Ins. 
Co., 62 N. Y. 85, where Chief Justice Church, who 
delivered the unanimous opinion of the court, says: 
“The settlement and contract to pay a specified 
sum operates as a waiver of any warranty in the 
policy, unless the settlement and contract were pro- 
cured by the fraud of the assured; and this is not 
found, and scarcely claimed. It is said that thie 
company did not know of the breach of the war- 
ranty at the time of the settlement. The answer 
is, that when the claim was made for the loss the 
company was required to ascertain the facts as to 
any breach of warranty. If it saw fit to pay the 
claim, or compromise it, or to make a new contract 
without such examination, it must be deemed to 
have waived it, and in the absence of fraud it can- 
not afterward avail itself of such breach. It cannot 
urge payment or settlement by mistake on account 
of want of knowledge of such breach. The time 
for investigation as to breaches of warranty is when 
aclaim is made of payment; and if the company 
elects to pay the claim, or what is equivalent, to 
adjust it by an independent contract, it cannot after- 
ward, in the absence of fraud, retract or fall back 
upon an alleged breach of warranty.” 

The court in the principal case add: ‘‘ Without 
attempting to enlarge upon or add to the argument 
of the learned chief justice, above quoted, we con- 
tent ourselves with the statement that we approve 
the doctrine of that opinion. It is evident that the 


public good is promoted by the settlement and 


compromise, by the parties themselves, of their dif- 
ferences, without resort to litigation; and when 
such settlements are entered into without fraud 
practiced by either party to bring about such settle- 
ment, all questions as to the legal obligation of the 
party promising to pay by the terms of such settle- 
ment, growing out of the terms and conditions of 
the original contract upon which the one party 
bases his claim and the other party disputes it, 
must be considered waived by the new agreement 
adjusting and compromising such claim.” 

In F. & M. Ins. Co. v. Chestnut, 50 Ill. 111, there 
was an omission in the application to mention a 
wooden building in close proximity to the insured 
premises, but after loss the company promised to 
pay a portion of the loss, having knowledge of the 
facts at the time. The court said: ‘‘If the new 
promise was made upon a sufficient consideration, 
and with full knowledge of all the facts, it was 
sufficient of itself to fix their liability.” ‘*The 
case then is narrowed down to the validity of the 
new promise which the jury found was made. It 
was not a nude fact, because Wigle claimed that his 
policy covered certain boots and shoes, and claiming 
that they were destroyed by the fire. This was de- 
nied by the company. The question was not free 
from doubt, but Wigle, for the sake of a settle- 
ment, agreed to forego this claim, and accept the 
amount the company was willing to pay. This ap- 
pears both by his own testimony and that of the 
president, and upon the familiar principle applicable 
to the compromise of disputed claims, was binding 
upon the parties as a mutual settlement, so far as 





depended upon the question of consideration. 
After signing the statement of loss at the amount 
agreed upon, without fraud, Wigle could not have 
recovered a larger sum, and his agreement to take 
that sum was a sufficient consideration for the prom- 
ise of the company to pay it.” 

In Dow v. Smith, 1 Cai. 32, it was said, that ‘an 
adjustment cannot be opencd except upon the 
ground cither of fraud or mistake from facts not 
known.” 

In Mutual Life Ins. Co. v. Wager, 27 Barb. 367, 
the court said: ‘A distinction must be taken be- 
tween the misrepresentation or ignorance of a fact 
attending the loss upon which the moncy was paid 
and the contract executed, and the misrepresenta- 
tion or ignorance of an original fact which induced 
to the making of the contract. The contract of in- 
surance is an executory contract, executed by the 
payment of the sum insured on a loss. If there 
was fraud in the original contract, not known when 
the loss was paid; or if the loss was paid in ignor- 
ance of some circumstances attending the loss, 
which if known would have enabled the insurers 
to resist the claim, the money may be recovered 
back; but if they knew, when they paid the loss, 
or ‘upon inquiry might have informed themselves 
of the grounds upon which they might have resisted 
the claim,’ they cannot afterward recover it back; 
for it would open the door to infinite litigation.” 
Bilbiev. Lumley, 2 East, 469; Ang. on Ins., § 409. 
Ignorance of a fact which if known would have 
prevented the execution of an executory contract, 
and ignorance of a fact which if known would have 
prevented its being carried into effect, are very dif- 
ferent things. The law does not intend to extend 
to a party more than one opportunity fairly to liti- 
gate his rights. If he intends to plead ignorance 
merely of a fact, which if known would have pre- 
vented his making the contract originally, he must 
do it when called upon to carry the contract inte 
effect, if upon inquiry he could have informed him. 
self of the fact. To permit him, after its full exe- 
cution by the payment of money, to recover back 
the money on the ground of ignorance merely of 
such fact, would in effect be to permit him to try 
the same question twice on the same evidence; or 
to repent and revoke a voluntary act. The pay- 
ment, with the knowledge, or with the means of 
knowledge, of such fact, must be deemed a yolun- 
tary payment, and the party to be estopped from 
alleging ignorance of such fact.” 

But a mere adjustment, without compromise or 
payment, will not amount to an estoppel. 

In Herbert v. Champion, 1 Camp. 134, Lord Ellen- 
borough made a distinction between cases where 
the loss had been paid, and cases where there was 
only an adjustment. ‘‘If the money has been paid, 
it cannot be recoverd back without proof of fraud; 
but a promise to pay will not in general be binding 
unless founded on a previous liability. What is an 
adjustment ? An admission, on the supposition of 
the truth of certain facts stated, that the assured 
are entitled to recover on the policy. Here it was 
amere admission, and there was no consideration 
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for the promise it is supposed to prove.” To the 
same effect, Shepherd v. Chewter, id. 274. But these 
cases differ from a case of compromise, which fur- 
nishes a consideration. So after adjustment, if the 
assured had omitted an article, he would not be con- 
cluded. lliott v. Roy. Hx. Ass. Co., L. R., 2 
Exch, 240. 

In Whipple v. North British, ete., Ins. Co., 11 R. 
I. 139, there was an ‘adjustment subject to terms 
and conditions of several policies.” The court said: 
‘Ordinarily, without doubt, an adjustment of loss 
is equivalent to a promise to pay the loss so deter- 
mined; for ordinarily an adjustment implies a lia- 
bility for the loss and a consequent promise to pay 
it. But an adjustment does not necessarily imply 
liability, and accordingly it may be made under a 
reservation of the question of liability. This ap- 
pears to have been done in the case at bar. The 
adjustment was made subject to the terms and con- 
ditions of the policy; and by the terms of the pol- 
icy the company is relieved from liability in case 
certain conditions or stipulations are not fulfilled by 
the insured. The adjustment, in view of the quali- 
fying words, means simply that ‘the company 
would pay the amount agreed on if liable at all.’ 

“Tf, however, after the settlement, the insurers 
discover that there was fraud, misrepresentation, or 
concealment in the original contract, or cireum- 
stances transpire which would have justified their 
resisting the claim, but which they had no means of 
ascertaining at the time of payment, they may re- 
cover the money paid to the assured.” Wood on F. 
Ins., § 468. 





CIVIL IMPRISONMENT. ° 


BOUT half a century ago one of the great battles in 
behalf of humanity was fought and won. The 
contest was waged in the halls of legislation and not 
on fields of blood. No sculptured shaft gives concrete 
expression to a nation’s gratitude tothe hero. Even 
the historic muse bas neglected his name. But in the 
coming time when the truly great events of our cen- 
tury will be properly appreciated, the name of Silas M. 
Stilwell, the author of the act for the abolition of im- 
prisonment for debt, will be immortalized. Then the 
barbarism of an age that could tolerate a debtor’s 
prison will seem little less than that of those dreadful 
times when prisoners were tortured to make confes- 
sion against themselves. Already we find it difficult 
to comprehend the strength of the opposition that 
nearly discouraged and disheartened the friends of the 
measure, for without doubt to-day not one man in a 
thousand would vote for a restoration of a law that 
made the honest but unfortunately impecunious debtor 
the prisoner of the creditor. 

The beneficent influence of the act abolishing im- 
prisonment for debt I believe can be still further 
extended by wiping out from the statute book all its 
exceptions. Every lawyer kuows that the law as it 
stands to-day in this regard is practically, in the great 
majority of cases, afaree. It only adds a few dollars 
to the sheriff's fees. The debtor is put upon the lim- 
its, the curtain drops and the play is over. But tothe 
minority this imprisonment is a solemn, a horrible 
reality. It is on their behalf I advocate the unqualified 
and unconditional abolishment of all imprisonment 
for debt in civil actions. Let us do away withall exe- 
cutions against the body. 





In the first place, no law abridging the liberty of the 
citizen should be permitted to remain upon the statute 
books of a free and enlightened people that metes out 
a different punishment to the poor and friendless from 
tbat imposed on others. This proposition is too plain 
for argument. And that such is the operation of this 
law is also equally plain. Thedebtor who has friends 
rich enough to give the necessary bail is set at liberty ; 
the debtor who, in the eye of the law, is no guiltier than 
the other, but who lacks wealthy friends, languishes 
in jail. It isone law for the rich and another for the 
poor. A discrimination so abhorrent that to state it 
condemns it. 

In the next place, these exceptional cases are obnox- 
ious to all the objections urged generally against im- 
prisonment for debt. They defeat its object. They 
deprive the debtor of the means and power of repaying 
his creditor. The longer the debtor is incarcerated the 
less is his ability to pay. The prospect of payment 
diminishes with the prolongation of the imprisoument 
until it finally ends. This the law recognizes by fixing 
a limit when proceedings may be instituted by the 
debtor to regain his liberty. 

A more important reason still than the foregoing is 
this: It iscontrary to the public policy of the republic 
that its criminal machinery should be invoked by or 
placed at the disposal of individuals. This meets the 
principal objection that naturally arises in the mind of 
every lawyer: ‘‘Shall the defrauder go unpunished?” 
No; we auswer, emphatically no. But let him be 
punished by the State. If the lawas it stands is not 
sufficiently stringent, make it more so. If it is not 
sufficiently enforced, arouse a public sentiment that 
will enforce it. Do not permit a creditor to use this 
mighty power for his own purpose. This must be 
either to collect his debt or punish the debtor. [f the 
former, then the imprisonment is auxiliary to the col- 
lection of the debt. This is not permissible under the 
general scope of the law. If the latter, then it puts 
the criminal law of the State into the hands of a pri- 
vate individual, an alternative that cannot be contem- 
plated; for we may reverently say, that as the powers 
that be are ordained of God, the State alone can de- 
clare ‘‘ vengeance is mine.’’ Looking at the matter in 
amore commonplace light, it would degrade any State 
to consider that its criminal laws would be more effi- 
ciently enforced by reason of self-interest than they 
otherwise would be. 

As the New Code expressly abolishes the writ of ne 
exeat it might be well to consider the case of an ab- 
sconding debtor still an exception. 

Wan. Henry ARNOUX. 

New York, 16th July, 1881. 

———> 


ATTORNEY'S LIEN QN MONEYS OF CLIENT. 


NEW YORK COURT OF APPEALS, MAY 10, 1881. 





IN RE KNAPP. 


attorney undertook to prosecute a claim against the city 
of New York in behalfof his client, who had failed through 
other attorneys to secure it. Heinstituted proceedings by 
mandamus, but these proceedings were defeated by subse- 
quent legislation. Then followed an action at law, pend- 
ing which the client died, leaving a will which was con- 
tested, the attorney acting for the executrix. The only 
asset of the estate was this claim. The action was revived 
and defeated upon a question of law. The attorney next 
procured the passage of an act by the Legislature provid- 
ing forthe adjustment of the claim, and its payment by 
the city, in accordance with which the claim was settled 
and paid to the attorney. Held, that the attorney was 
entitled to a lien upon the moneys in his hands for com- 
pensation of his services in relation to such claim. 

Where, in such a case, there is no agreement for the compen- 
sation of the attorney it is for the court or the jury to 
whom the question may be sent to determine the amount. 
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In this case, in proceedings by the executor of the client to 
compel the attorney to pay over an amount retained by 
him for his services and disbursements a referee reported 
upon uncontradicted evidence that $4,000, the sum claimed 
by the attorney, was a reasonable amount, which report 
was confirmed by the Special Term. Upon appeal a de- 
duction of $1,500 was made, on the ground that certain 
charges were too great, by the General Term, which 
directed the attorney to pay that amount to the petitioner. 

Held, that the decision of the General Term would not 
be sustained, especially when it did not appear but that 
the referee in his report had already deducted the sum 
specified as excessive charges. 

gp for an order to require an attorney to 

pay petitioner moneys collected by him for her. 

The opinion states the case. 


Samuel Hand, for appellant. 
John McCrone, for respondent. 


Danrortu, J. The petitioner applied to a judge of 
the Supreme Court for an order requiring Ambrose 
Monell, an attorney and counsellor of thav court, to 
show cause why he should not pay to her the sum of 
$4,411.50, with interest from July, 1878, or why, in de- 
fault thereof, an attachment should not issue against 
him. Her petition stated that she was the widow of 
Stephen H. Knapp, and his executrix; that at the time 
of his death there were pending certain proceedings to 
recover moneys due him from the city of New York 
for the erection of an armory; that in these proceed- 
ings Ambrose Monell was his attorney and counsel, 
and she, having been substituted in her husband’s 
place, continued his employment in the same capacity. 
The estate was insolvent and the claim in question its 
only asset. These facts were known to the petitioner 
and to Ambrose Monell. She avers the litigation was 
practically at end, but that there existed some objec- 
tion to the payment of the money, to obviate which 
legislation by the State became necessary. This was 
obtained, and, under a power given by her, Ambrose 
Monell, on the 19th of July, 1878, received from the 
comptroller $6,781.85, part of the money in contro- 
versy ; that Ambrose Monell from time to time paid 
the petitioner small sums of money, and on the 29th of 
October, 1878, sent her $1,000, saying it was the balance 
due to her from him. In January or February, 1879, 
proceedings were instituted against her in the Surro- 
gate’s Court, by certain creditors of her deceased hus- 
band, and concerning which she employed counsel, and 
caused demand to be made on Ambrose Monell for the 
money received by him. In answer, he furnished an 
account — a copy of which is annexed tothe petition, 
It credits her with the full amount of the money 
awarded in her favor, $9,281.85, and charges her with 
various sums of money paid to her between July 3, 
1877, and December 21, 1878, amounting to $2,983.03; 
with amount reserved to indemnify comptroller for 
claim of David Jones, $411.50; with amount collected 
by Dewhurst, by judgment, $1,888.32; with profes- 
sional services and disbursements, $4,000 — in all, $9,- 
281.85. Reference is also made by her to a statement 
furnished by Ambrose Monell, which, she says, *‘ ex- 
hibits items of charges for pretended services and 
disbursements by him,’’ adding the payment to Dew- 
hurst was unauthorized, $1,888.32; not paid, a bill to 
stenographer, $111; unlawfully reserved to pay Jones, 
$411.50; and charge for attendance and expenses at 
Albany, as not authorized by her, $3,001.18. 

In answer to the application, Ambrose Monell pre- 
sented his affidavit, with a statemeut of his charges 
and disbursements, in detail, and which seems to be a 
duplicate of the one last referred to by the petitioner. 
It foots up $6,000.43. Upon these papers the judge at 


Special Term made an order whereby, after reciting 
the papers aforesaid, and declaring that from the affi- 
davit of Ambrose Monell it appears that he retains the 
said sum of $4,411.50 as compensation to him for pro- 





fessional services rendered Stephen H. Knapp, in his 
life time, and Jane Kuapp as such executrix, after his 
decease, in and about the collection of $9,281.85, he 
appointed a referee ‘‘ to take testimony as to the value 
of the services of said Ambrose Monell in the premises 
and to report to the court what, in his opinion, is a just 
and reasonable compensation to the said Ambrose 
Monell for the services rendered by him;” and di- 
rected that the motion upon the petition stand over 
until after the coming in of that report. From this 
order the petitioner appealed to the General Term, 
where it was affirmed. A hearing before the referee 
was had upon the petition to which I have referred, 
the answer of Ambrose Monell and his account. Am- 
brose Monell was also examined orally, and cross-ex- 
amined, by counsel for the petitioner, and other 
witnesses were produced and examined, and cross-ex- 
amined, in detail. 

It appeared from the affidavit of Ambrose Monell, 
made in answer to the petition, that his employment 
by the petitioner’s husband commenced in February, 
1874; that the first proceeding was by mandamus, 
which, ‘after a difficult and protracted litigation, was 
rendered unavailing by reason of an act of the Legisla- 


ture, passed after the argument in the mandamus case. 


Then followed an action at law. While this was pend- 
ing Knapp died, leaving a will drawn by Ambrose 
Monell. Its probate was contested, and in those pro- 
ceedings he acted as proctorand counsel for the execu- 
trix; and after, he says, ‘a long contest ’’ the will was 
sustained and letters testamentary issued to her. The 
pending actions were then renewed in the name of the 
executrix and continued. They were referred for 
trial, and failed, upon the ground that the supervisors 
of New York had no authority to contract for the 
work in question. He thereupon endeavored to pro- 
cure legislation at Albany legalizing the proceedings 
of the supervisors in regard thereto. In the years 
1875, 1876 and 1877 he gave to the matter his personal 
and continued attention at Albany; and on the last 
day of the session of 1877 the desired act was passed. 
Then came questions before the governor growing out 
of some informality in the certificate of the speaker of 
the Assembly; correspondence with that officer fol- 
lowed, and with his co-operation the difficulty was 
removed. The bill was signed by thegovernor. By it 
a new tribunal or commission was created, and before 
that body Ambrose Monell again prosecuted the claim 
with such effect as to obtain an award for the full 
amount. He asserts that in all his labor with refer- 
ence to the passage of the bill he was unaided, and it 
is apparent, except for the persistent effort and watch- 
fulness on his part, this measure of relief would have 
failed. The difficulties before the commission were 
aggravated by a claim toa part of the same money, 
interposed in behalf of one John Dewhurst, who 
alleged an assignment therefor, executed by the testa- 
tor. This also was litigated and disallowed. But soon 
after the award in favor of petitioner, and before its 
payment, Dewhurst commenced an action against the 
executrix and the comptroller of the city, to have paid 
outof said award the share claimed by him, and the 
comptroller was enjoined by the court from paying 
over any of the award until the determination of the 
action. Ambrose Monell procured a modification of 
the order; but, in the meantime, another claimant — 
one Jones— appeared, demanding an interest to the 
extent of $400. Other creditors of the testator also 
intervened, and the comptroller refused to pay unless 
advised to do so by the corporation counsel. This 
made necessary conferences by Ambrose Monell with 
that official; his opinion, when at last given, was in 
aid of the claim, and $6.781.85 was paid over, the bal- 
ance being retained by the comptroller to meet claims 
arising upon assignments executed by the testator. 
This included the amount of the Dewhurst claim. A 
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motion to dissolve the injunction order was denied, 
the Special Term sustaining the demand; and there- 
after, as the result of efforts made by Ambrose Monell 
for its adjustment, a meeting of the attorneys on both 
sides was held, at which Dewhurst aud Jane Knapp 
were also present, and the claim, with her approbation, 
settled. Judgmen_ was allowed to be entered by him 
for the amount agreed upon and it was paid. The 
comptroller required Ambrose Monell’s bond of in- 
demnity for the amount of Jones’ claim, and it being 
given, the sum was paid overto him. He also states 
that during the entire time that he was working for 
Mr. Knapp and the petitioner he never received a sin- 
gle dollar, either as compensation for his services as 
attorney and counsel or to reimburse him for money 
expended; that he has paid out in their business over 
$1,000, besides advancing tu the petitioner from time to 
time moneys out of his own pocket with which she 
might pay the rent of the premises occupied by her, 
she stating to him that ‘‘ she had no one else to whom 
she could Jook to save herself from being turned into 
the street.’ He also states that the petitioner was 
kept fully informed of every step taken in these mat- 
ters, the adverse result of the earlier proceedings, and 
that it was necessary to go to the Legislature for relief 
“and he would endeavor to secure the passage of the 
requisite act;’’ she was familiar with all his efforts in 
her behalf, knew;of his progress and offered “‘ to render 
any assistance she might be able to facilitate the pas- 
sage of the bill.”’ The account shows that for all his 
services and disbursements, he retains the sum of 
$4,000, and the further sum of $411.50 to indemnify him 
upon his bond to the comptroller. The insolvency of 
the petitioner is apparent. Upon the hearing before 
the referee, it further appeared that Mr. Knapp em- 
ployed Ambrose Monell, after failing through other 
attorneys, to secure his claim. His services and pro- 
ceedings are stated with much minuteness as to time 
and circumstances. In regard to the services at Al- 
bany, he prepared the proposed statute and appeared 
before various committees, and sought by personal 
interviews with members of the Legislature to obtain 
a favorable consideration for his measure. 

The cross-examination by the petitioner's counsel 
was at least fearlessly conducted, and no sentiment of 
professional courtesy was permitted to stand in the 
way of the rigid performance of the duty which he 
owed to her. The examination in no respect dimin- 
ished the weight of the narrative contained in Ambrose 
Monell’s affidavit, or disclosed any omission on his part 
of scrupulous fidelity to his client, or failure to perform 
to the utmost the service he had undertaken. He also 
called as witnesses two ‘‘able and honorable lawyers,” 
as they are characterized in the opinion of the learned 
judge at General Term, one of whom was for six years 
a judge of the Superior Court of the city of New York, 
and both of whom were practitioners of at least twenty- 
five years’ experience. The first testified that the 
services rendered by Ambrose Monell, as detailed in 
evidence, were reasonably worth $5,900, and that this 
conclusion was reached by taking each item of service 
and affixing to it such value as the witness considered 
it worth. The other named $3,500, in addition to dis- 
bursements, asa reasonable and proper charge. No 
witnesses were called by the petitioner. 

The referee returned to the court the testimony 
taken by him, and reported that after carefully con- 
sidering the same he was of the opinion that ‘the sum 
of $4,000 is a just and reasonable compensation to the 
said Ambrose Monell for the services rendered by him 
in the premises. Upon due notice the application for 
the order first referred to was again brought to the 
attention of the court, and an order made by which, 
after reciting the proceedings above stated, the petition 
and affidavit of the respective parties, and the report 
of the referee, the application was denied. Upon ap- 








peal to the General Term this order was reversed and 
the application ‘* granted to the extent that the said 
Ambrose Monell be directed to pay to said Jaue Knapp 
or to her attorney, within ten days, the sum of $1,500 
outof the moneys collected by him as her attorney, 
and in default of such payment,’’ she had leave to 
apply on one day’s notice for an attachment against 
the said Ambrose Monell. It is this order which is 
now before us. 

The application of the petitioner to the court must 
have been upon the theory that the attorney was its 
officer, bound to do no wrong, but to act ‘* with all good 
fidelity, as well to the court as to his client,’ and in 
these respects, subject to its jurisdiction. So far the 
power of the court over the conduct of its officers is 
absolute and exclusive, *‘ necessary,” as is said by Mar- 
shall, C. J., ‘‘ forthe preservation of decorum, and the 
respectability of the profession ”’ (In re Burr. 9 Wheat. 
531), and to those ends to be exercised in a summary 
manner, according to its discretion and judgment. It 
may therefore regulate the manner in which the attor- 
ney shall exercise his calling, but can lawfully go no 
further. That it has done so in this case is the first 
contention on the part of the appellant. His counsel 
argues that the order of the General Term was without 
any foundation in the evidence, and beyond the au- 
thority of the Supreme Court. On the other hand it 
is claimed that the petitioner was entitled to have paid 
to her the entire sum received by her attorney; that it 
all belonged to her; and that she was at once entitled 
to its possession. Her demand was upon that theory. 
It excluded the possibility, that under any circum- 
stances the attorney had a right to retain or charge the 
fund, either by application or upon his account, or by 
way of lien; and this was her position, although the 
employment of the attorney and the performance of 
service by him was admitted. The judge whose inter- 
ference to enforce her demand was first invoked ap- 
pears to have assumed the contrary, for he directed an 
inquiry as to ‘‘ what isa just and reasonable compen- 
sation” to the attorney “‘ for the services rendered by 
him,”’ a fact quite unimportant if he had no right or 
interest in the money. The same inference is permit- 
ted from the order of the General Term affirming the 
order for this inquiry. The subsequent order of the 
judge denying the application when it was shown that 
the value of the attorney’s services exceeded the sum 
of money held by him, and even the General Term in 
making the order appealed from, go upon the ground 
that the attorney was not destitute of some justifica- 
tion in refusing to comply with the petitioner's de- 
mand; for otherwise its order would have required 
the payment over of all money he would have re- 
ceived. 

But even now the contention of the respondent is 
that such order should have been made; that the 
order of the special term unduly protects the attorney 
and invests his office ‘“‘ with an extraordinary preroga- 
tive, at which the alarm of suitors may well be awak- 
ened,”’ and her learned counsel pointed out the injuri- 
ous effect upon the profession, and the injustice to the 
client of an adjudication which upholds the attorney’s 
right to retain his compensation from moneys collected 
by him. The doctrine was criticised as if it was new 
and depended for its support upon recent decisions. 
On the contrary, the general proposition that an attor- 
ney has a lien for his costs and charges upon deeds or 
papers, or upon moneys received by him on his client’s 
behalf in the course of his employment is not doubted; 
nor does it stand upon any questionable foundations. 
It comes to us super antiquas vias. As early as the 
year 1734 it was held by Lord Chancellor Talbot to 
arise upon a contract implied by law, and as effectual 
as if it resulted from an express agreement. Ex parte 
Bush,7 Viner’s Ab. 74. And in 1779, in Wilkins v. 
Carmichael, 1 Doug. 101, Lord Mansfield declared that 
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the practice which protected it ‘‘was established on 
general principles of justice, and that courts of both 
law and equity had carried it so far that an attorney 
or solicitor may obtain an order to stop his client from 
receiving money in a suit in which he has been em- 
ployed for him till his bill is paid;”’ and in Welsh v. 
Hale, 1 Doug. 288, the same judge held that an attor- 
ney has a lien on the money received by his client for 
his bill of costs. ‘‘If the money come to his hands he 
may retain the amount of his bill. He may stop it in 
transitu if he can lay hold of it. If he applies to the 
court they will prevent its being paid over till his de- 
mand is satisfied.’’ Indeed, he has inclined to go still 
further, and to hold that if the attorney gave notice to 
the defendant not to pay till his bill should be dis- 
charged, a payment by defendant, after such notice, 
would be in his own wrong, and like paying a debt 
which had been assigned after notice. And Parke, B., 
in Barker v. St. Quentin, 12 M. & W. 451, refers to this 
decision as establishing an attorney’s claim to the 
equitable interference of the court to have the judg- 
ment held as security for the debt due to the attorney, 
or after notice to compel the defendant to pay its pro- 
ceeds over again. In our own State this was so well 
settled that Kent, in his Commentaries, Vol. 2, p. 641, 
puts it down as an established principle that the 
attorney has two liens for his costs—one on the pa- 
pers in his hands, and the other on the funds re- 
covered. 

No new rule therefore was enunciated in Bowling 
Green Savings Bank v. Todd, 52 N. Y. 489, where it 
was said that the ‘“‘lien of the attorney * * * 
attaches to the money recovered or collected upon the 
judgment.”’ It is plain, then, that the right of lien 
exists. Its origin should not be lost sight of. The 
declaration in Ex parte Bush was restated by Chancel- 
lor Eldon in Corvell v. Simpson, 1 Ves. 279, where he 
describes it as prima facie ‘‘ aright accruing through 
an implied contract,’ and as it exists in favor of those 
who have bestowed labor and service upon property 
in its repair, improvement or preservation, the agree- 
ment implied must be that the person rendering it 
shall retain the property until compensation is made. 
The lien of an attorney stands on no higher ground. 
In Ex parte Yaldon, 4 Ch. Div. L. R. 129, James, L. J., 
says, ‘‘The things upon which they claim a lien are 
things upon which they have expended their own labor 
or their own money ;”’ and asks, ‘* Why are they not to 
have that lien in the same way as any other workman, 
who is entitled to retain the things upon which he has 
worked until he is paid for it?’’ And in like manner 
in a recent case of Coughlinv. N. Y. C.& H. R. R. R. 
Co., 71 N. Y. 443, the lien of the attorney upon a judg- 
ment recovered by him is upheld upon the theory that 
his services and skill procured it. Wherever it exists 
it is supported by the courts. In the case ofa horse 
trainer, Best, C. J., says: ‘‘ As between debtor and 
creditor the doctrine of lien is so equitable it cannot be 
favored too much.”’ Jacobs v. Latour, 5 Bing. 130. 
And this remark is quoted by Sugden, Ld. Ch., and 
applied to the case of a solicitor claiming a lien in 
Plunden v. Desart,2 Dr. & W. 427. It however does 
not stand alone upon the equity or justice of the com- 
mon law as interpreted by the courts. It was secured 
to the English attorney and solicitor by statute (18 
Vict.), and the profession in this State by section 66 of 
the new Code (Laws of 1879), declaring that ‘‘ the com- 
pensation of an attorney or counsellor is governed by 
agreement express or implied’? * * and that ‘from 


the commencement of an action, or the service of an 
answer containing a counterclaim, the attorney who 
appears for a party has a lien upon his client’s cause of 
action, or counterclaim, which attaches to a verdict, 
report, decision or judgment in his client’s favor, and 
the proceeds thereof in whosesoever hands they may 
It may be said that the case of Ambrose 


come.”’ 





Monell is not within the letter of this provision, for 
although an action was commenced, the termination 
was not in favor of his client, and the money in his 
hands is not the proceeds of any judgment in anaction. 
But it is within the purpose, and is within the principle 
of the common-law doctrine to which I have referred. 
Ormerod v. Tate, 1 East, 464, brought up the question 
upon an arbitration, and it was contended that the 
attorney’s lien was confined to the case of money re- 
covered by judgment of the court, and did not extend 
to money awarded. But Kenyon, C. J., ruled other- 
wise, and put his decision upon the “ convenience, good 
sense and justice of the thing.” 

Now, in the case before us, there was but one claim 
placed in the hands of the attorney. He received it in 
his professional character, and each item of service 
was directed to its enforcement. At the beginning he 
brought an action; and failing in that without fault on 
his part, sought to have removed by legislation the 
impediment which stood in the way of a recovery. In 
this he was successful. The act of 1877, chapter 473, 
was enacted; the liability of the city of New York to 
pay for labor and materials expended in the erection 
of its armories was declared, and a commission created 
to determine upon the validity and amount of claims 
relatingthereto. It had judicial functious to perform, 
and was to be governed in its procedure ‘*‘ by the rules 
and practice applicable to suits at law.” Its determi- 
nation was to be certified in writing, and was made 
final and binding upon all parties concerned. Laws of 
1877, chap. 473, §§ 2,3. The claim in question was 
prosecuted before this body, and was enforced by its 
determination. The rights of the attorney are not 
other than they would have been if the same result 
had followed the judgment of acourt of law. It is 
evident that in all he did from the moment of his re- 
tainer until the receipt of the money, he was acting in 
a professional character, and that the petitioner, as 
well as himself, understood that the relation of attor- 
ney and client existed between them to the end. We 
have seen that his fees are regulated by no statute, and 
that they depend on contract. It is true, also, that 
there is no evidence of any express agreement between 
them as to the rate or measure of compensation, or as 
to the source from which he was to be paid; but an 
agreement or understanding as to the latter may be 
implied from the facts and circumstances of the case. 
His client was insolvent; the claim in his hands was 
the only asset of the estate. The client neither con- 
tributed to the disbursements of the proceedings nor 
did she have the ability todo so. She was herself the 
subject of aid; she had not paid the attorney any thing, 
nor does she now offer to pay him any thing. It cannot 
be doubted that both expected the attorney would, in 
case of success, Jook to the fund recovered for reim- 
bursement for money out of pocket and payment for 
his own labor. Butthere is also evidence of such an 
understanding. The attorney, in his affidavit made in 
answer to her petition and to which, on the final hear- 
ing of her application, she had an opportunity to 
reply, states that *‘ he informed her of the risk he was 
assuming in devoting so much of his time and labor in 
the attempt to collect this claim, and the expense to 
which he was put, and which could never be repaid 
unless he succeeded in securing the passage of the bill 
and obtaining an award from the commission.” This 
is not denied by her. Its occurrence accords with the 
condition of the parties, and it is probable that the 
minds of both met on that statement. But there is 
enough in the narrative of either party to establish on 
her part an obligation to pay for such services as he 
might render, and on the part of both an agreement 
that his compensation should be taken from the award. 
Indeed, I do not understand the respondent’s counsel 
to assert the contrary. His contention, in terms, is, 
‘*the fund was not bound by any contract of the peti- 
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tioner, sho being an executor."’ But the cases cited in 
its support (Austin v. Munro, 47 N. Y. 360; Ferrinv. 
Myrick, 41 id. 315; Bowman v. Tallman, 2 Robt. 385) do 
not apply. They relate to actions upon contracts for 
the recovery of money, and have no relation to a case 
where a right of lien exists upon a fund. 

It must be borne in mind that the attorney was not 
before the court asking for its favor or protection. He 
was taken there and made subject to its summary 
jurisafetion, because charged with misconduct. He 
was entitled to have a clear case made out against him. 
Enough has been said to show that the attorney has 
such a right of lien — the right, therefore, to retain and 
possess the fund until the lien is satisfied; and the ex- 
tent of that lien is, as assumed by the General Term, 
** compensation for his professional services rendered 
and for disbursements expended by him.” But he 
cannot be permitted tu determine its amount, nor can 
his client. In England the question would be sent to 
the taxing master with the bills and the attorney, and 
with us before the Code to the clerk of the court, who, 
in our practice, acts as taxing master. People v. Smith, 
3 Cai. 221. But now that the compensation is unde- 
fined, depending upon a quantum meruit, unless lim- 
ited by express agreement (Code, § 66; Rooney v. Second 
Ave. R. Co., 18 N. Y. 368; Marshal v. Meech, 51 id, 143; 
Whitehead v. Kennedy, 69 id. 462; Wright v. Wright, 70 
id. 96; Coughlinyv. N. ¥.C. & H. R. R. Co., 71N. Y. 
443; Zogbaum v. Parker, 55 id. 120), such a tribunal 
would be unsatisfactory. A mere inspection of the 
account and examination of fee bills, would afford to it 
no light. Where, upon the facts stated, the right is 
clear and the amount only in question, it could well be 
determined by a referee or by the judge himself at 
Special Term, or by a jury passing upon an issue sent 
toit. It seems the English courts refuse a summary 
interference, unless the facts are settled or conceded, 
not for want of jurisdiction, but because they “‘ would 
have too much to do upon affidavits.”” In re Phelps v. 
Down, 3 Jurist, 479. Inre Millard, 1 Dowl. Pr. 140, an 
application was made that M., an attorney, deliver up 
certain deeds on payment of all costs that might be 
due on taxation. But it was objected that he had 
alsoa lien upon them for services rendered as solicitor, 
employed by the moving party to raise money upon 
them. It was contended that the other party was lia- 
ble for those services; but the court say: ‘ He says 
you are bound to pay him, and that he has a lien on the 
deeds. That can only be determined by a jury. The 
court cannot interfere to try the question of lien.” In 
Hodson v. Tewall, 2 Dowl. Pr. 264, was a motion by 
client that the attorney pay over moneys collected. 
The taxed costs had been paid, and the attorney 
claimed to retain for more. Theclient and two other 
witnesses swore the attorney agreed to conduct the 
proceedings for taxed costs. This was denied by the 
attorney. The court, Bayle, J., said: “I think we 
cannot interfere. You must go before a jury, who 
will be competent to decide whether there was such an 
agreement.”’ 

But whatever mode is resorted to, the question is 
ultimately for the court. It has jurisdiction over the 
attorney's bill when the fact appears that he retains 
his client’s money, although the items of his account 
are not such usin ordinary cases would subject them 
to taxation. In re Murray, 1 Russ. 519; In re Rice, 2 
Keene, 181; Inre Aitken, 4 Bar. & Ald. 47; In re Lord 
Cardross, 7 Dowl. Pr. Cases, 861; In re Ford, 8 id. 684. 
But to do justice it is necessary that his lien should be 
discharged; and to ascertain that, evidence must be 
resorted to. The court cannot act arbitrarily, and so 
tie the attorney’s hands that the client may carry off 
the fruits of hislabor. In Marshall v. Meech, 51 N. Y. 


140, there was no question as to the amount due, but 
areferee was appointed to ascertain whether the op- 
posing party — not the client, but one to be affected — 








had notice of the lien. So in Bowling Green Savings 
Bank v. Todd, 52 N. Y. 489, where the question was 
as to the existence of the lien, and in the case before 
us, where the sole question related to the compensa- 
tion of the attorney. It extended, however, to the 
whole account. Here the General Term had before it 
the petition, the affidavit, the evidence of the witnesses 
and the report of the referee. We have carefully ex- 
amined them, and agree with the counsel for the ap- 
pellant that they furnish no ground upon which the 
decision of the learned court can stand. 

Touphold the order the learned counsel for the re- 
spondent refers to Whitehead v. Kennedy, 69 N. Y. 
468, and Bowling Green Suvings Bank, 52 id. 496. In 
the first case power on the part of the appellate court 
to reject certain items or claims embraced in the re- 
covery is upheld, ‘provided,’ among other things, 
“the plaintiff consents to forego his claim to recover 
them;” and in the second it was held that no lien 
whatever existed in favor of the person who set it up. 
In both, the facts were undisputed, but neither of the 
conditions found in these cases exists here. As to the 
amount of compensation due to the attorney there was 
diversity of opinion. Neither the attorney nor the 
witnesses agreed. As to the rendition of services there 
was no dispute, and the order of reference made by 
the Special Term, and affirmed by the General Term, 
against, itis said, opposition of the petitioner, intimate 
very emphatically that the only question for consider- 
ation was that of value. And this seems now the 
result of the General Term. It is plain that the peti- 
tioner sought to deal hardly with her attorney. Her 
application, if successful, would have taken from his 
hands the funds to which he looked for compeusation, 
and left him witha cause of action against an insolvent 
estate. Nodoubt he was bound to content himself 
with aremuneration proportionate to his labor and the 
importance of the matter upon which it had been be- 
stowed; but she would deny him even his expenses, 
require him to forego pecuniary remuneration, and 
remit him for satisfaction to the enjoyment of that 
fanciful disinterestedness, which, under certain ancient 
professional rules of action, required the lawyer * to 
defend the rich from a sense of duty, and the poor from 
a kindly sense of interest’? — codes which were unsuc- 
cessfully invoked in Stevens v. Adams, 26 Wend. 471, 
and which, as practical guides, have been long since 
abandoned. On the other hand, the attorney appears 
to have acted in good faith. With no stipulation fora 
contingent fee, inflamed in view of exaggerated or ap- 
prehended difficulties, he fixed his claim for compensa- 
tion after the business intrusted to him had been car- 
ried to a successful end, and subject, as he knew, to 
revision by the courts. That review has been had. 
His charges have been fixed by the Special Term, 
founded upon the referee’s report, but the General 
Term was ‘of opinion that the referee should have cut 
down certain charges toa more suitable figure,’”’ and 
directed that the attorney pay to the petitioner the 
sum of $1,500. It may be that those charges are ex- 
cessive. The referee and Special Term considered the 
same items, and were not called upon to examine them; 
but it should be observed that for aught that appears, 
the deduction now suggested by the General Term was, 
in fact, made by the referee. The bill of the attorney, 
including the items to which the General Term calls 
attention, amounts to $6,000.43. It was the one under 
examination by the referee and the Special Term. The 
sum reported by the referee and adopted by the Special 
Term as a reasonable compensation to the attorney for 
the services rendered by him was $4,000, showing a 
deduction of 32,000. So that after deducting the sum 
of $1,500 from the same bill of items where those ob- 
jected to appear, there would still remain due $4,500. 
In other words, the referee and Special Term allowed 
upon a bill, whose items came to $6,000.43, the gross 
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sum of $4,000 only, with no discrimination of items, 
while the General Term, with the same bill of items 
before it, objects to certain specific items, and upon 
those objections make the order complained of. If 
that court had simply deducted those items from the 
bill, where alone they appeared, the balance remaining 
would have exceeded the sum allowed by the referee. 
The learned judge at General Term, says: ‘‘ The referee 
fixed the value of his’’ (the attorney’s) ‘‘service at a 
grosssum.’’ ‘*We cannot,” he adds, ‘‘ distinctly see 
that he allowed any particular item as charged in the 
account, but we think it our duty to scrutinize closely 
such items as seem to have no substantial basis.’’ Now, 
it is quite apparent that the referee may have deducted 
the very items so objected to. As we have seen, he 
did reduce the amount bya larger sum, and if this 
order stands, it is hardly possible that injustice will 
not be done to the attorney. The items commented 
on are: One of $250 for general services including in- 
terviews with creditors; one of $200, under substan- 
tially the same head; and charges for expenses and 
attendance at Albany during sessions of the Legislature 
and while the act referred to was being passed. The 
learned judge remarks “ that it does not appear that 
improper appliances were used to procure the passage 
of the bill. But,” he says, ‘it seems strange that such 
long persistency of effort should have been required for 
its passage. It is to these charges the learned court 
refers, and in view of which the orderis made. That 
the services were rendered is not denied. The passage 
of the act was indispensable to the collection of the 
demand. How far the attorney was stimulated to ex- 
traordinary exertions by the conviction that all his 
past labor in the case would be lost and his expenses 
incurred in vain unless in this measure he succeeded, 
we need not inquire. That such conviction was enter- 
tained and was well founded appears from the condi- 
tion of the estate. But if the abatement was made 
which the learned court suggests, it would still leave 
his admitted lien equal to all moneys in his hands, and 
no arithmetical device can alter his equity. 

The order of the General Term should be reversed 
and the order of the Special Term affirmed, but without 
costs and without prejudice to the right of the peti- 
tioner to bring an action, if she is so advised. 





—————— 
NEGLIGENCE IN DRIVING HORSE IN 
STREET. 


ENGLISH HIGH COURT OF JUSTICE, COMMON PLEAS 
DIVISION, DECEMBER 10, 1880. 


MANZONI v. Dovue.as, 6 C. P. D. 145. 

A horse, drawing a brougham under the care of the defend- 
ant’s coachman ina public street, suddenly and without 
any explainable cause bolted, and notwithstanding the 
utmost efforts of the driver to control him, swerved on to 
the footway and injured the plaintiff. Held, no evidence 
of negligence to go toa jury. And held, that the fact that 
the horse had cast a shoe shortly after he bolted, and that 
the driver did not, under the circumstances in which he 
was placed, call out or give any warning, did not alter the 
case. Hammack vy. White, 11 C. B. (N. 8.) 588; 31 L. J. (C. 
P.) 129, upheld. 

(; ASE remitted by this court to the Westminster 

county court, under 30 and 31 Vict., ch. 142, §7. 

It was an action to recover damages for personal in- 
jury sustained ‘by the plaintiff from the alleged negli- 
gent driving of the defendant’s servant. The evidence 
as disclosed upon the judge’s notes was as follows: 

Plaintiff: On the 9th of June, 1879, I was walking 
along Cockspur street, on the side near the park, from 
Pall Mall toward Mapleson’s Opera House. I was 
knocked down, and knew nothing till I was in the hos- 
pital. Iwas on the foot-pavement. I was knocked 
down from behind. On cross-examination he said : I 





did not hear any one call out; nor did I hear any 
shout. p 

Robert Davis: I saw the accident. The plaintiff was 
walking along the pavement opposite Mr. Bayley’s. 
A brougham was coming from Charing Cross toward 
the Haymarket at a tremendous speed—twelve to 
fourteen miles an hour, I should think. The horse 
was galloping. The coachman was trying his hardest 
to stop the horse, and he was not able todoso. The 
horse seemed to lurch from Waterloo House, coming 
across the road, and was thrown over by the kerb by 
Mr. Bayley’s. The horse fell on the pavement. I saw 
two horse-shoes. 

(The plaintiff's counsel proposed to give evidence of 
the state of the horse’s shoes. The defendant’s counsel 
objected that the claim was for negligent driving. The 
plaintiff's counsel contended that to drive a horse with 
an improper shoe was negligent driving; whereupon 
the defendant’s counsel objected that such evidence 
was inadmissible, for the reason already given. The 
judge allowed the objection. The plaintiff's counsel 
then applied for leave to amend by adding the words 
“or by the negligence of your servant, in neglecting 
to take care that the horse was properly shod.’ The 
defendant’s counsel objected; and the judge refused 
to amend. ] 

John Raynes: I am clerk in the railway booking 
office. I did not see the accident. I saw a brougham 
being driven from Whitehall toward Charing Cross. It 
came along at a very quiet pace. The horse bolted all 
at once alongside of Scotland Yard. He threw a shoe 
right opposite the office just as he bolted. He threw a 
second shoe in about three strides after; it went right 
up into the air. I kept the shoes till two or three 
weeks ago, and gave them away to a boy. 

Cross-examined: The horse bolted opposite the Ad- 
miralty, that is, opposite Scotland Yard. When he 
threw the shoe he was galloping. The horse bolted 
about twenty yards from where I was standing. He 
threw the first shoe opposite my office. The coach- 
man was doing all he could do to stop the horse. He 
had no control at all over the horse. 

Re-examined: The horse dropped the first shoe about 
twenty yards from the bolt. 

The defendant’s counsel submitted that there was no 
case to go to the jury: there was no evidence of negli- 
gence. 

The judge was of that opinion, and upon the au- 
thority of Hammack v. White, 11 C. B. (N. 8.) 588; 31 
L. J. (C. P.) 129, directed a nonsuit. 

Daniel obtained a rule nisi for a new trial. 

Pollard showed cause. The decision of the county 
court judge was clearly right. There was no evidence 
of negligence on the part of the defendant’s coachman 
upon which a jury could reasonably have acted. The 
cases of Cotion v. Wood, 8C. B. (N. 8.) 568; 29 L. J. 
(C. P.) 3388, and Hammack v. White, 11 C. B. (N. 8S.) 
588; 31 L. J. (C. P.) 129, which were recognized in 
Smith v. Great Eastern Ry. Co., L. R.,2C. P. 4, are 
decisive of the question. To entitle him to recover in 
an action of this sort, the plaintiff must give affirma- 
tive evidence of negligence; it is not enough to show 
a state of things which is equally consistent with neg- 
ligence or the absence of negligence. 

Daniel, in support of the rule. There was reasona- 
ble evidence of negligence for a jury, therefore the 
cases relied upon do not apply; and if they did apply, 
Cotton v. Wood, 8 C. B. (N. S.) 568; 29 L. J. (C. P.) 
333, and Hammack v. White, 11 C. B. (N. 8.) 588; 31 L. 
J. (C. P.) 129, are no longer to be considered as author- 
ities. The last-mentioned case proceeded upon the 
ground that the defendant had done all he could to 
prevent the accident. Here, there was nothing to 
show how or why the horse bolted, or that the driver 
did any thing to endeavor to prevent the accident, as 
by calling out to foot-passengers. That of itself was 
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at least as much negligence as was relied on in Bridges 
v. North London Ry. Co., Law Rep. 7 H. L. 213, 238. 
There has been asingular difference of opinion amongst 
judges as to what amount of evidence will suffice to 
cast upon the defendant the burden of rebutting the 
charge of negligence. In Mitchil v. Alestree, 1 Vent. 
295, the declaration stated that the defendant did ride 
a horse into a place called Lincoln’s Inn Fields (a place 
much frequented by the king’s subjects, and unapt for 
such purposes), for the breaking and taming of him, 
and that the horse was so unruly that he broke from 
the defendant and ran over the plaintiff, etc.; it was 
moved in arrest of judgment that here is no cause of 
action, for it appears by the declaration that the mis- 
chief which happened was against the defendant's will, 
and so damnum absque injuria. But the court said it 
was the defendant’s fault to bring a wild horse into 
such a place, where mischief might probably be done 
by reason of the concourse of people. In Christie vy. 
Griggs, 2 Camp. 79, which was an action to recover 
damages for an injury arising from the breaking down 
of a stage-coach, the plaintiff having proved that the 
axle-tree snapped asunder at a place where there was 
a slight descent from the kennel crossing the road, 
whereby he was precipitated from the top of the coach 
and hurt, it was contended for the defendant that the 
plaintiff was bound to proceed further, and give evi- 
dence either of the driver being unskillful or of the 
coach being insufficient; but Sir James Mansfield said : 
“IT think the plaintiff has made a prima fucie case by 
proving his going on the coach, the accident, and the 
damage he has suffered. It now lies on the other side 
to show that the coach was as good a coach as could be 
made, and that the driver was as skillful a driver as 
could anywhere be found. What other evidence can 
the plaintiff give?”’ 

(Denman, J. Surely that cannot be the test.] 

In Byrne v. Boadle, 2H. & C. 722; 33 L. J. (Ex.) 13, 
the plaintiff was walking ina public street past the 
defendant's shop, when a barrel of flour fell upon him 
from a window above the shop and injured him; and 
it was held that this was sufficient prima fucie evidence 
of negligence for the jury, to cast on the defendant 
the onus of proving that the accident was not caused 
by his negligence. A passage from the judgment of 
Erle, C. J., in Hammack v. White, being cited, where 
he says, 11 C. B. (N. S.) at p. 594: ‘I am of opinion that 
the plaintiff in a case of this sort is not entitled to 
have his case left to the jury unless he gives some 
affirmative evidence that there has been negligence on 
the part of the defendant.”’ Pollock, C. B., says: “If 
he meant to apply that to all cases, 1 must say, with 
great respect, that I entirely differ from him;”’ and 
Bramwell, B., adds: ‘*No doubt the presumption of 
negligence is not raised in every case of injury from 
accident; but in some it is. We must judge of the 
facts in a reasonable way; and regarding them in that 
light, we know that these accidents do not take place 
without a cause, and in general that cause is negli- 
gence.”” In Scott v. London Dock Co., 3H. & C. 596; 
34 L. J. (Ex.) 220, Erle, C. J., expressing the opinion of 
the majority of the judges, says: ‘‘There must be 
reasonable evidence of negligence. But where the 
thing is shown to be under the management of the de- 
fendant or his servants, and the accident is such as in 
the ordinary course of things does not happen if those 
who have the management use proper care, it affords 
reasonable evidence, in the absence of explanation by 
the defendants, that the accident arose from want of 
care.” 

(DENMAN, J. That was the case of an inanimate 
object, a bale of goods; and there is no overruling of 
Hammack vy. White, 11 C. B. (N. 8S.) 588; 31 L. J. (C. 
P.) 129.] 

But a rule is propounded which is inconsistent with 
the decision in the case. The same principle is enun- 





ciated in Briggs v. Oliver, 4 H. & C. 403, where Cock- 
burn, C. J., left the question of negligence to the jury. 
In Kearney v. London, Brighton & South Coast Ry. Co., 
Law Rep. 6 Q. B. 759, as the plaintiff was passing 
along a highway under a railway bridge of the defend- 
ants, which was a girder-bridge resting on a perpen- 
dicular brick wall, with pilasters, a brick fell from the 
top of one of the piers on which a girder rested, and 
injured the plaintiff; atrain had passed just previ- 
ously, and on subsequent examination other bricks 
were found to have fallen out. The bridge had been 
built and in use three years. It was held by the Ex- 
chequer Chamber, affirming the judgment of the Court 
of Queen’s Bench, that the defendants were bound to 
use due care in keeping the bridge in proper repair, so 
as not to injure persons passing along the highway, 
and that there was evidence from which the jury might 
infer negligence. In Simson v. London General Omni- 
bus Co., Law Rep., 8 C. P. 390, a passenger in an omni- 
bus was injured by a blow from the hoof of one of the 
horses, which had kicked through the front panel of 
the vehicle. There was no evidence that the horse was 
a kicker; but it was proved that the panel bore marks 
of other kicks, and that no precaution had been taken, 
by the use of a kicking strap or otherwise, against the 
possible consequences of a horse kicking out, and no 
explanation was offered on the part of the defendants; 
and it was held that there was evidence of negligence 
proper to be submitted to a jury. Bovill, C. J., in 
giving judgment, says: ‘It is true that the mere fact 
of the happening of an accident is not, as a general 
rule, even prima facie evidence of negligence; but if 
the cause of the accident be shown, it may or may not, 
according to circumstances, be evidence for the jury. 
In the case of a public carriage, the owner is bound to 
provide proper horses, and such as will not unduly 
endauger his passengers. In the event of an accident 
arising from their unfitness, it is not necessary to show 
that the owner was aware of such unfitness. In the 
present case, a horse drawing an omnibus belonging to 
the defendants, without any assignable cause kicks out 
and strikes and injures the plaintiff, who was riding in 
the vehicle. It seems to me that that alone presents a 
case which calls for some explanation on the part of 
the proprietors. Itis said that it is the nature of a 
horse to kick. But I think it ought not to be the 
nature of a horse employed to draw a public vehicle to 
kick. Proof having been given that the horse in 
question had misconducted itself in the way charged, 
the burden of showing that he was not habitually a 
kicker, or something to account for his having kicked 
on this particular occasion, lay on the defendants. The 
mere fact of his having kicked out was, I should say, 
prima facie evidence for the jury. But there was 
further evidence. It was proved that there were marks 
of other kicks on the omnibus besides that which was 
made on the occasion in question. It was left in doubt 
how those marks were produced. It was impossible to 
withdraw that evidence from the jury. The defend- 
ants might and ought to have explained it.’’ Here the 
defendant’s horse bolts without any apparent cause; 
that surely is some evidence of negligence, in the ab- 
sence of explanation on the part of the defendant. 
The casting the shoes, and the absence of warning to 
persons on the footway, also afforded some evidence 
which should not have been withheld from the jury. 


DENMAN, J. Iam of opinion that the nonsuit in 
this case was right. I will first deal with the question 
whether Hammack v. White, 11 C. B. (N. S.) 588; 31 L. 
J. (C. P.) 129, is still to be considered as law. I think 
it is. The cases of Mitchil v. Alestree, 1 Vent. 295, and 
Christie v. Griggs, 2 Camp. 79, are inapplicable. In the 
former the decision turned upon the knowledge of the 
rider that the horse was of a wild nature and one 
which it was improper to exercise for the purpose of 
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taming him, in a public thoroughfare; and in the lat- 
ter it turned upon the duty of the proprietor of a 
public vehicle to provide oue which was reasonably 
safe for the purpose. The subsequent cases in which 
Hammack v. White, 11 C. B. (N. 8.) 588; 81 L. J. (C. 
P.) 129, has been cited do not in any one instance show 
that that case is not still good law. No single judge 
has intimated any dissatisfaction with the decision; 
but all have rather approved of it. With the excep- 
tion of Simson v. London General Omnibus Co., Law 
Rep., 8 C. P. 390, none of these cases deal with the mis- 
conduct of an animate creature, but all were cases of 
accidents arising from the mismanagement of an 
inanimate thing —a cask or a bale of govds, or insuffi- 
cient tackle. The passage in the judgment in Scott v. 
London Dock Co.,3 H. & C. 596; 34 L. J. (Ex.) 220, 
“There must be reasonable evidence of negligence. 
But where the thing is shown to be under the manage- 
ment of the defendant or his servants, and the acci- 
dent is such as in the ordinary course of things does 
not happen if those who have the management use 
proper care, it affords reasonable evidence, in the ab- 
sence of explanation by the defendants, that the acci- 
dent arose from want of care,’’ — was applied toa bale 
of goods slung from a crane overhanging a public 
thoroughfare falling through some unexplained cause 
and injuring a passer-by. Now, the two things—a 
bale of goods falling and a horse bolting —are so 
totally different in their nature that I think it would 
be a strong thing to hold that the principle there enun- 
ciated was intended to apply to the case of a horse. It 
is impossible to say that horses do not sometimes bolt 
without any negligence or unskillfulness of those hay- 
ing the charge of them. Here the evidence was that 
the horse started off and became uncontrollable; and 
no question was put to either of the witnesses as to 
negligence on the part of the driver. We cannot, 
therefore, assume that there was negligence. The last 
case cited, Simson v. London General Omnibus Co., Law 
Rep., 8 C. P. 390, seems at first sight to be more ger- 
mane to the present case, because it was a case of in- 
jury from the kick of a horse. But the judgment puts 
it upon a ground which is not at all overruling Ham- 
mack v. White, 11 C. B. (N. S.) 588; 31 L. J. (C. P.) 129. 
Bovill, C. J., puts it expressly upon the duty of a per- 
son keeping a public vehicle ‘‘ to provide proper horses, 
and such as will not unduly endanger his passengers.’’ 
This is the case of a private person having a horse 
which suddenly bolts without, as I read the evidence, 
any negligence on the part of the driver. That is ex- 
tremely like the case of Hammack v. Whie,11C. B. 
(N.S.) 588; 31 L. J. (C. P.) 129, which, if still law, fully 
warrants us in holding that the county court judge was 
right in nonsuiting the plaintiff. The statement of 
claim is that a horse driven by a servant of the plaintiff 
was so negligently driven that he knocked down and 
injured the plaintiff. The evidence was this: the 
plaintiff was walking on the foot-pavement in Cock- 
spur street, and was knocked down by the defendant’s 
horse and injured. In answer to a question put to the 
plaintiff on his cross-examination, he said that he did 
not hear any one call out. A witness who saw the 
accident stated that ‘the coachman was trying his 
hardest to stop the horse, and he was not able to do 
so.”’ At this stage of the trial the plaintiffs counsel 
proposed to call witnesses to show that the horse’s 
shoes were insufficient, or that they were insufficiently 
fastened. But the defendant's counsel objected that 
this would not constitute ‘‘ negligent driving,” which 
was all that was charged in the statement of claim. 
The learned judge allowed the objection, and declined 
to amend the statement of claim. The point, how- 
ever, ultimately came to nothing; for the next wit- 
ness, who saw the horse bolt, stated that the first shoe 
was cast about twenty yards after the bolt. This wit- 
ness also proved that the coachman was doing all he 





could to stop the horse, but that he had no control 
over it. Looking at the whole of the evidence and at 
the course taken at the trial, I think there was no 
prima facie evidence of negligence on the part of the 
defendant’s coachman which ought to have been left 
to the jury. It was said that the driver was guilty of 
negligence, because he did not call out. The words 
“without any warning,” in the statement of claim 
were not inserted as a substantive allegation of negli- 
gence. Besides, there was no evidence we could rely 
on as to that, or that the omission to call out was the 
cause of the accident. All that appears upon that sub- 
ject is the plaintiff's statement on cross-examiuation 
that he did not hearin. The whole thing would neces- 
sarily take place in a moment; and there could be no 
inference of negligence from the absence of warning. 
And we could not on that ground distinguish the case 
from Hammack v. While, 11 C. B. (N. 8.) 588; 31 L. J. 
(C. P.) 129. The nonsuit was right, and this rule must 
be discharged. 


LINDLEY, J. Lamof the same opinion. The plaint- 
iff was lawfully walking on the foot-pavement of a 
public thoroughfare, and was knocked down by a horse 
drawing the plaintiffs brougham. If the case had 
been left there, it might be that the defendant was 
liable for negligent driving of her servant. But the 
explanation was given by tho plaintiff's witnesses, viz., 
that the horse had bolted and the defendant’s coach- 
man had lost all control over it. We do not know 
what it was that caused the horse to bolt; and there- 
fore we have no evidence that it was caused by the 
driver’s negligence or want of care. It is said that 
negligence is to be inferred from the fact that the 
driver did not call out or give warning. I cannot see 
that that per se affords any ground for inferring negli- 
gence. The coachman himself was in fear for his own 
life; and the probability is that in such circumstances 
even a cool man might abstain from calling out. Then 
it is said that the fact of the horse having cast one or 
two shoes was some evidence of negligence; but I can- 
not see that the fact of a horse having cast a shoe after 
he has bolted affords any evidence of negligent driving. 
To hold that the mere fact of a horse bolting is per se 
evidence of negligence would be mere reckless guess- 
work. Toentitle him to recover in an action of this 
kind, the plaintiff must make out aclear prima facie 
case by evidence which will warrant an inference of 
negligence. This, I think, the plaintiff has failed to 
do here. It is then said that Cotton v. Wood, 8C. B. 
(N. 8.) 568; 29 L. J. (C. P.) 333, and Hammack v. White, 
11 C. B. (N. S.) 588; 31 L. J. (C. P.) 129, have been over- 
ruled. In my opinion they are quite consistent with 
the principle laid down by Erle, C. J., in Scott v. Lon- 
don Dock Co.,3H. & C. 596; 34 L. J. (Ex.) 226; and I 
find no case which has expressly overruled them. If 
upon the evidence as reported to us a verdict had been 
found for the plaintiff, it would, in my opinion, have 
been perfectly unwarrantable. 

Rule discharged. 





NEW YORK COURT OF APPEALS ABSTRACT. 

ATTACHMENT — GRANTEE OF DEFENDANT CAN 
MOVE TO VACATE —AFFIDAVITS FOR.—(1) A person 
who has acquired an interest in land that has been at- 
tached by a conveyance is entitled under section 682 of 
the Code of Civil Procedure to move to vacate the at- 
tachment. The right of third persons to move is not 
confined to those who have acquired liens or interests 
by proceedings in invitum agaiust the defendant in the 
attachment. The language of the section does not ad- 
mit of this limitation, nor does there seem to be any 
reason why a person who has acquired an interest by 
voluntary transfer from the defendant should not be 
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permitted to stand in his place in respect to the right 
to question the validity of an attachment. The mo- 
tion to vacate the attachment may be made by one 
who has acquired an interest in part only of the at- 
tached property. (2) The plaintiff held not entitled to 
read affidavits in support of an attachment other than 
those on whish it was issued. Order affirmed. Trow’s 
Printing and Book-binding Co. v. Hart. Opinion by 
Andrews, J. 

[Decided June 14, 1881.] 


CONTRACT — BREACH OF, WHEN PRECLUDES FROM 
RECOVERY FOR PARTIAL PERFORMANCE. — Plaintiff, 
about the Ist of March, agreed to insert defendant's 
advertisement in 1,075 newspapers, which were named 
in lists attached to the agreement, said advertisement 
to beset up as near as possible in same style and type 
as a copy furnished, to be inserted in the plaintiff's 
columns iu said newspapers, under the head of new 
advertisements, fora sum per month specified, for six 
months. Defendants were to have the option at the 
expiration of two mouths, if they were not satisfied 
with the work done, of furnishing an electrotype 
advertisement for insertion, or of discontinuing the 
udvertisement. At the end of two months they dis- 
coutinued the advertisement. In an act‘on for adver- 
tising two months the defendants set up that the terms 
of the contract were not complied with. It was found 
by the referee that plaintiff inserted the advertisement 
in only 1,022 newspapers, and not in all the newspapers 
named in the agreed list. He did not insert it in the 
same style as the copy furnished, and it was not 
inserted uniformly under the head of new advertise- 
ments. Held, not a substantial compliance with the 
contract, and plaintiff could not recover. Plaintiff 
had noclaim against defendants except by virtue of 
the contract, and could not recover except by showing 
not literal but substantial performance of it. Glacius 
v. Black, 67 N. Y. 563; Philip v. Gallant, 62 id. 256; 
Flood vy. Mitchell, 68 id. 507; Woodman v. Fuller, 80 
id. 312; Hickman vy. Pinckney, 81Lid. 211. In this case 
plaintiff could not claim to be allowed the contract 
price less a deduction to defendants for defective per - 
formance. The right reserved to defendants to dis- 
continue or to furnish an electrotype plate in case they 
were dissatisfied did not affect their right to claim per- 
formance of the contract on the part of plaintiff. 
Judgment affirmed. Douchy v. Drake. Opinion by 
Earl, J. 

[Decided May 31, 1881.] 


INSURANCE — LIFE POLICY — CONDITION AGAINST 
SUICIDE — DEATH BY POISON TAKEN BY MISTAKE, — 
A policy of life insurance contained a condition that 
if the person whose life was insured should ‘“‘die by 
his own hand or act, voluntary or otherwise,’’ the 
company should not be liable. The insured came to 
his death by taking an over dose of medicine, which 
had been prescribed for him by his physician. In an 
action on the policy the defense was that the insured 
died by his own hand, within the meaning of the con- 
dition. It appeared that insured was perfectly sane at 
the time of his death. Held, that the submission to 
the jury as an open question to say whether or not the 
insured died by his own hand was not error, there 
being evidence from which the jury could reasonably 
find that the insured took the medicine with the in- 
tention of bettering himself. Neither was an instruc- 
tion that in order to sustain the defense the jury must 
find that the deceased took the overdose for the pur- 
pose of destroying his life voluntarily, knowingly and 
intentionally, it being conceded that there was no 
evidence of insanity. It would not bea fair interpreta- 
tion of the condition to hold it to cover the case of a 
purely accidental death from poison, occurring to a 
sane person through mistake or ignorance, though his 
own hand might have been the innocent instrument by 








which the poison was conveyed to his lips. A purely 
accidental act committed by a sane person, with no 
idea of injuring himself, cannot be regarded as an act 
of self-destruction within the meaning of such a con- 
tract. Suicide is the act stipulated against, and that 
only. Taking poison by mistake was not. Judgment 
affirmed. Penfold v. Universal Life Insurance Co. 
Opinion by Rapallo, J. 

[Decided May 31, 1881.] 


RIGHTS OF REGISTERED POLICY-OWNERS IN 
ASSETS OF INSOLVENT COMPANY.—The distribution 
of the special fund deposited by a life insurance com- 
pany in the insurance department is to be controlled 
by the statute rather than by any general rules of 
equity. The statute provides that the fund is to be 
applied to the payment of such policies and annuities 
in proportion to their net value, and that the surplus, 
if any there be, ‘‘ with all the other assets of the said 
company, shall be then applied to the payment of all 
the just debts of said company. Held, that if the 
special fund did not realize enough to pay the reg- 
istered policies in full, the balance remaining upon 
such policies is a general debt of the company, entitled 
to share in its general assets. Order affirmed. Altor- 
ney-general v. North America Life Insurance Co. 
Opinion by Finch, J. 

[Decided June 14, 1881.} 





—— MARINE POLICY —CONDITIONS IN — CONSTRUC- 
TION OF — CARRYING INSURED GOODS ON DECK OF 
CANAL BOAT — WAIVER. —(1) Insurance upon paper 
carried onacanal boat was effected by indorsement 
upon an open policy of insurance designated ‘* Uniform 
Canal Cargo Policy,’ and the risk was of loss during 
the transportation of the paper from Troy to Phila- 
delphia. A part of the paper was loaded on the deck, 
and during the voyage, by an unavoidable accident, 
the boat careened and the paper slipped off into the 
water and was injured. The policy contained this: 
‘** And it shall and may be lawful for the said boats to 
load in such manner as is usual and customary for ves- 
sels employed in the navigation afuresaid to be laden, 
without reference to any provisions on the same sub- 
ject in marine law or custom applicable to vessels 
laden for sea voyages.”’ It wus proved that it was 
customary to carry paper on canal boats on deck. The 
policy also contained a provision that the company 
should not be liable for loss or damage ‘* to goods or 
property on deck unless by special agreement in writ- 
ing indorsed on their policy.”’ Held, that it is the duty 
of the court to construe the seemingly inconsistent 
provisions so as if possible to give effect to both in ac- 
cordance with the intention of the parties; and if the 
meaning is ambiguous, that meaning is to be given 
which is most favorable to the insured. Marvin v. 
Stone, 2 Cow. 806; McMaster v. Insurance Co., 55 N. 
Y. 222; Rann v. Insurance Co., 59 id. 387; May on Ins. 
181. The meaning of the clauses taken in connection 
is that goods may be carried on deck if carrying them 
in that manner is customary, but that goods not usually 
laden on deck cannot be so carried, and will not be 
protected by the policy unless in pursuance of a special 
agreement in writing indorsed on the policy. (2) Be- 
fore the boat on which the paper was laden left Troy 
the insurance company’s agent, who had possession of 
the policy, was informed how the paper was laden and 
was asked to look at it. He said it was all right. Held, 
that the company having had full knowledge of the 
manner in which the paper was carried at the inception 
of the risk, waived any objection it might have on the 
ground that it was not indorsed on the policy. Shear- 
man v. Ins. Co., 46 N. Y. 526; Richmond vy. Insur- 
ance Co., 79 id. 230. Judgment affirmed. Allen v. St. 
Louis Insurance Co. Opinion by Andrews, J. 
[Decided June 14, 1881.] 
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UNITED STATES SUPREME COURT ALB- 
STRACT. 

JURISDICTION — OF FEDERAL COURT TO ENJOIN AC- 
TION IN STATE court. — H. brought action in a State 
court against K. and replevied property therein, giving 
a bond for that purpose. Upon the petition of H. the 
case was removed to the United States Circuit Court, 
which upon trial gave judgment in favor of plaintiff 
H. The State court refused to recognize the removal, 
continued proceedings in the case, and gave judgment 
in favor of defendant. It then issued a writ for the 
return of the replevied property, which H. refused to 
obey. An action was thereupon commenced in the 
State court by K. against H. upon the replevin bond 
given in the State court. eld, that the United States 
Circuit Court could enjoin K. from prosecuting the 
action upon the bond in the State court. The action 
on the replevin bond in that court was simply an at- 
tempt to enforce the judgment of that court in the 
replevin suit, rendered after its removal to the United 
States Circuit Court, and after the State court had lost 
all jurisdiction over the case. If no judgment had 
been rendered in the State court against the plaintiffs 
in the replevin suit, no action could have been main- 
tained upon a replevin bond. The bond took the place 
of the property seized in replevin, and a judgment 
upon it was equivalent to an actual return of the re- 
plevied property. The suit upon the replevin bond 
was therefore but an attempt to enforcea pretended 
judgment of the State court, rendered in a case over 
which it had no jurisdiction, but which had been trans- 
ferred to and decided bythe United States Circuit 
Court, by a judgment in favor of the plaintiffs in re- 
plevin. The bill in this case was therefore ancillary to 
the replevin suit, and was in substance a proceeding 
in the Federal court to enforce its own judgment by 
preventing the defeated party from wresting the re- 
plevied property from the plaintiffs in replevin, who, 
by the judgment of the court, were entitled to it, or 
what was in effect the samc thing, preventing them 
from enforcing a bond for the return of the property 
tothem. A court of the United States is not pre- 
vented from enforcing its own judgments by tho stat- 
ute which forbids it to granta writ of injunction to 
stay proceedings in aState court. The original plaint- 
iff in the action on the replevin bond represented the 
real parties in interest, and he was a party to the action 
of replevin, which had been pending, and was finally 
determined in the United States Circuit Court. That 
court had jurisdiction of his person, and could enforce 
its judgment in the replevin suit against him, or those 
whom he represented, their agents and attorneys. 
French v. Hay, 20 Wall. 250. Decree of U.S. Cire. 
Ct., N. D. Illinois, affirmed. Kern v. Huidekoper. 
Opinion by Woods, J. 

{Decided April 11, 1881.] 


PATENT —SALE OF SURRENDERED ONE, IF REISSUE 
DESIRED, AVOIDED -- EFFECT OF SURRENDER FOR RE- 
IssuE. — As the law stood up to July 8, 1870, a patent 
surrendered for reissue was cancelled in law as well 
when the application was rejected as when it was 
granted. The patentee was in the same situation as he 
would have been if his original application for a patent 
had been rejected. The law declares in terms that 
‘the specifications and claim in every such case shall 
be subject to revision and restriction in the same man- 
ner as original applications are.’’ Act of 1837, §8; 
1870, §53; R.S., § 4916. The question of his right to 
any patent at all was opened anew, the same as upon 
an original application for a patent. Surrender of the 
patent was an abandonment of it, and the applicant 
for reissue took upon himself the risk of getting a re- 
issue, or of losing all. A failure upon the merits, in a 
contest with other claimants only gave additional 





force to the legal effect of the surrender. Sec Moffatt 
v. Garr, 1 Black, 273. Accordingly, when a person has 
contracted to purchase the whole or part of a patent 
upon its reissue or return, he cannot be held to that 
contract when the application for areissue has been 
denied, and the patent, if returned, is cancelled and 
void. This is under the old law. In the law passed 
July 8, 1870, a new clause was introduced, declaring 
that ‘the surrender shall take effect upon the issue of 
the amended patent;’’ and this clause is retained in 
section 4916 of the Revised Statutes. What may be 
the effect of this provision in cases where a reissue is 
refused, it is not necessary now to decide. Possibly 
it may be to enable the applicant to bave a return of 
his original patent if a reissue is refused on some 
formal, or other, ground which does not affect his 
original claim. But if his title to the invention is dis- 
puted and adjudged against him, it would still seem 
that the effect of such a decision should be as fatal to 
his original patent as to his right toareissue. Judg- 
ment of New York Court of Appeals affirmed. Peck 
v. Collins. Opinion by Bradley, J. 

(Decided April 11, 1881.1] 


PRACTICE — AFFIRMANCE ON MERITS ON MOTION TO 
DISMIss. — Rule 6, paragraph 4, as amended November 
4, 1878, 97 U. S. VII, provides that there may be 
united with a motion to dismiss a writ of error or 
appeal a motion to affirm, on the ground that although 
the record may show that this court has jurisdiction, 
it is manifest the appeal or writ of error was taken for 
delay only, or that the question on which the juris- 
diction depends is so frivolous as not to need further 
argument. This is a modification of the rule as origin- 
ally promulgated May 8, 1876 (91 U. S. VII), when it 
was confined to motions to dismiss writs of error toa 
State court. In Whitney v. Cook, 99 U.S. 607, it was 
held that to justify a motion to affirm under this rule 
there must be a motion to dismiss and at least some 
color of right toa dismissal. In Stewart v. Salamon, 
97 U. S. 362, it was decided that if an appeal was taken 
from a decree entered on the mandate of this court, 
upon a previous appeal, it would, on the application of 
the appellee, examine the decree entered, and if it con- 
formed to the mandate, dismiss the case, with costs. 
The motion to dismiss in this case was apparently 
based upon that ruling. It seemed to the court, when 
it was up for hearing, to have been made in good faith; 
and while the court did not think it ought to be sus- 
tained, it could not say it was without any color of 
right. For that reason it felt at liberty to look into 
the motion to affirm. For the same reason a petition 
for rehearing was denied. Appeal from U. 8. Cire. 
Ct., S. D. Illinois. Hinckley vy. Morton. Opinion by 
Waite, C. J. 

(Decided March 21, 1881.] 





STATUTORY CONSTRUCTION — ACT LEGALIZING ISSUE 
OF MUNICIPAL BONDS, PUBLIC — PRIVATEAND PUBLIC 
Acts.—An act of the Legislature of Illinois which 
legalizes and makes valid elections held by the people 
of Macon county, Illinois, on the question of issuing 
the negotiable bonds of the county in aid of certain 
railroad companies therein named, and authorizes all 
the townships in the counties where township organ- 
ization had been adopted, lying on or near to the line 
of the Indiana & Illinois Central Railway Company, 
on certain conditions therein named, to subscribe to 
the stock of said railroad company, and issue their 
negotiable coupon bonds in payment thereof. Held, 
to be even independent of a provision declaring it so, 
a public act, of which the courts are bound to take 
judicial notice, and that it need not be specially 
pleaded. This statute affects not only the people of 
the county of Macon, and of many of the townships of 
all the counties lying on or near the line of the railroad 
designated, but also all persons to whose hands the 
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bonds issued by the county and township mentioned, 
may come. Private acts are thus defined by Black- 
stone: ‘Special or private acts are rather exceptions 
than rules, being those which operate only upon par- 
ticular persons and private concerns, such as the Ro- 
mans entitled senattis decreta, in contradistinction to 
the senatiis consulla, which regarded the whole commu- 
nity, and of these (which are not promulgated with 
the same notoriety as the former) the judges are not 
bound to take notice, unless they be formally shown 
and pleaded. Thus, to show the distinction, the stat- 
ute 13 Eliz., ch. 10, to prevent spiritual persons from 
making leases for longer terms than twenty-one years, 
or their lives, is a public act, being a rule prescribed to 
the whole body of spiritual persons in the nation; but 
an act to enable the bishop of Chester to make a leasc 
to A. B. for sixty years is an exception to this rule; it 
concerns only the parties and the bishop's successors, 
and is therefore a private act,’’ Wendell’s Blackstone, 
vol. 1, 86. An act passed by the Legislature of Indiana, 
February 14, 1848, to incorporate the Ohio & Missis- 
sippi Railroad Company, provided for subscriptions to 
the stock of said company by the commissioners of 
any county through which its road might pass, and an 
issue of the bonds of the county to pay for the same. 
This act was declared a public act by this court in 
Commissioners of Knox County v. Aspinwall, 21 How. 
539. In Cothren vy. McDean, 9 Wis., it was held that 
a law providing for the location of a county-seat is a 
general law. The Supreme Court of Indiana, in West 
v. Blake, 4 Blackf. 256, held that an act authorizing an 
agent of the State to lay off and sell lots in a particu- 
lar town, it being the seat of government, was a public 
act. The court said, *‘ statutes incorporating counties, 
fixing their boundaries, establishing court-houses, 
canals, turnpikes, railroads, etc., for public uses, all 
operate upon local subjects. They are not for that 
reason special or private acts. In this country the dis- 
position has been on the whole to enlarge the limits of 
this class of public acts, and to bring within it all 
enactments of a general character, or which in any 
way affect the community at large.’’ On the same 
subject see Pierce v. Kimball, 9 Me. 54; New Portland 
v. New Vineyard, 16 id. 69; Gorham y. Springfield, 21 
id. 58. Judgment of U.S. Cire. Ct., S. D. Illinois, af- 


firmed. Town of Unity v. Burrage. Opinion by 
Woods, J. 
[Decided Feb. 28, 1881.} 
—_——_—_______. 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 





CORPORATION — CITIZENSHIP OF —SERVICE OF PRO- 
CESS — JURISDICTION OF FEDERAL COURTS.—A cor- 
poration is, for jurisdictional purposes, to be regarded 
as a citizenof the State under the laws of which it is 
organized. Where, by the local law, a foreign corpora- 
tion is amenable to suit in the courts of the State, ser- 
vice being made upon an agent within the State, the 
Federal courts may be regarded as courts of the State, 
and may take jurisdiction upon such service as would 
be good in a State court. Railroad Co. v. Harris, 12 
Wall. 65; Ex parte Schollenberger, 96 U. 8S. 369; Hay- 
den v. Androscoggin Mills, 1 Fed. Rep. 93; Runkle v. 
Insurance Co., 2 id. 9; Brownell v. R. Co., 3 id. 761; 
Williams v. Transp. Co., 14 Off. Gaz. 523; Wilson Pack. 
Co. v. Hunter, 7 Reporter (Boston), 455. A Federal 
court has no jurisdiction over a foreign corporation, in 
the absence of local law conferring jurisdiction on the 
State courts, though the corporation does business 
through an agent and has an office within the district 
where the court is held. U.S. Cire. Ct., E. D. Missouri, 
March 28, 1881. Eaton v. St. Louis Shakspear Mining 
and Smelting Co. Opinion by McCrary, C. J. 





*Appearing in 6 Federal Reporter. 








—— RESIDENCE OF — RIGHT TO MAINTAIN ACTION 
IN FEDERAL COURTS—NATIONAL BANK — MARRIED 
WOMAN — LIABILITY OF. (1) The Oregon act (Or. Laws, 
617), prohibiting a foreign corporation from ‘ transact- 
ing business in this State”’ until it appoints a resident 
agent therein, was not intended to prevent such cor- 
poration from maintaining a suit in the State courts, 
and it is not in the power of the State to prevent it 
from maintaining a suit in thiscourt. North-west M. 
Ins. Co. vy. Elliot, 5 Fed. Rep. 225; Cowles v. Mercer 
Co., 7 Wall. 121. (2) A corporation formed under “ the 
national banking act,” is either a citizen of the United 
States only, ora citizen of the State where it is orga- 
nized and located. If the former, it is not a foreign 
corporation in this State; if the latter, it is a foreign 
corporation, but for that very reason may sue in the 
National courts herein, irrespective of the State legis- 
lation. QGhio & M. R. Co. v. Wheeler, 1 Black. 295; 
Manuf. N. Bank v. Baack, 8 Blatch. 137. (3) A debt 
contracted by a married woman is, in equity, « charge 
upon her separate estate; but if contracted as surety 
for the benefit of another, the authorities are in con- 
flict whether it creates such a charge, unless her intent 
to have it produce such effect is expressed in the con- 
tract; but in cither case, a note given by the wife for 
the debt of her husband, with a stipulation that the 
note is taken by the payee ‘‘on the credit”’ of her sep- 
arate estate, is sufficient evidence of her intention to 
charge her estate with the payment of such debt. By 
the English and a majority of the American authori- 
ties, it is held that ifa wife contract in writing, so as 
to satisfy the statute of frauds, to pay a sum of mouey, 
either as principal or surety, for her own benefit or 
that of another, it is sufficient evidence of her inten- 
tion to charge her separate estate, and will create a 
charge thereon that may be enforced in a court of 
equity. Bish. Law of M. W., § 870; Bull v. Keller, 13 
B. Monr. 382; Deering vy. Boyle, 8 Kan. 525; Todd y. 
Lee, 15 Wis. 365; M. B. of St. Louis v. Taylor, 60 Mo. 
338; Williams v. Winston, 9 Rep. 418 (S. C. of Ohio, 
1880). But in other States, and notably in New York, 
it is held that the debt or engagement of the wife, the 
consideration for which does not inure to the benefit 
of her separate estate, does not create a charge upon 
suid estate, unless her intention to doso is declared in 
the very contract which is the foundation of the charge. 
Yale v. Dederer, 18 N. Y. 265; 8. C., 22 id. 450; S. C., 
68 id. 329; Manhattan B. & M. Co. v. Thompson, 58 id. 
80; C. E. Ins. Co. v. Babcock, 42 id. 614. U.S. Cire. 
Ct., Oregon, May 16,°1881. Orange National Bank v. 
Traver. Opinion by Deady, D. J. 


REMOVAL OF CAUSE — RESIDENCE OF PARTIES — 
ACTION BY INSURANCE COMPANY AGAINST ONE SET- 
TING INSURED PROPERTY ON FIRE. — Insured prop- 
erty was destroyed by a fire alleged to have been 
occasioned by the negligence of the defendant. The 
insurance covered only part of the value of the 
property, and was paid by the insurer to the owner. 
The owner of the property, who was acitizen of Wis- 
consin, and the insurance company, which was a 
citizen of New York, joined in an action begun 
in the State court to recover the total loss. The 
defendant was a citizen of Wisconsin, and at- 
tempted to remove the cause to the Federal court. 
Held, that the case did not involve a controversy, 
which, within the meaning of the second clause of sec- 
tion 2 of the Removal Act of 1875, was wholly between 
citizens of different States, and which could be fully 
determined as between them without the presence of 
the plaintiff, who was a citizen of the same State with 
the defendant; and therefore that the case was not 
removable under that act. In such a case the insurer 
at common law must bring action in the name of the 
assured against the wrong doer. London Assurance 
Co. v. Sainsbury, 3 Doug. 245; Mason v. Sainsbury, id. 
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60; Yates v. Whyte, 4 Bing. (N. C.) 272; Hart v. West- 
ern R. Corporation, 13 Metc. 105; Rockingham Mut. 
Fire Ins. Co. v. Bosher, 39 Me. 254; Conn. Mut. Life 
Ins. Co. v. N. Y. & N. H.R. Co., 25 Conn. 270: Peoria 
Ins. Co. v. Frost, 87 Ill. 333. Consequently the cause 
of action was indivisible. See, upon the question of 
removal, Carraher vy. Brennan, 7 Biss. 497; City of Chi- 
cago v. Gage, Gid. 467; Dillon on Remov., § 25; Merch. 
Nat. Bank v. Thompson, 4 Fed. Rep. 876; Brady v. 
New York Sav. Bank, 2 id. 14; Pratt v. Radford, 8 N. 
W. Rep. 592. U.S. Cire. Ct., E. D. Wisconsin, May 12, 





1881. First Presbyterian Society v. Goodrich Trans- 
portation Co. Opinion by Dyer, D. J. 
ne ae ore 
NEW JERSEY SUPREME COURT AB- 
STRACT. 


FEBRUARY TERM, 1881.* 


EASEMENT —NOT CREATED BY PAROL.— An ease- 
ment cannot be created by parol. The law on this 
point is too well settled to require any detailed cita- 
tion of authorities. Brown on Stat. of Frauds, § 232; 
Gale & Wh. Easements, 12. Banghart v. Flummerfelt. 
Opinion by Beasley, C. J. 

EXECUTOR — POWER OF SALE GIVEN TO, SURVIVES. 
— When a will gives to the executors a discretionary 
power to sell land, and one is removed from the office, 
both at thecommon law and under the New Jersey 
statute, the power to sell survives, and can be executed 
by the remaining executor. Co. Litt. 113 a; 1 Sugd. 
Powers, 144. One of the principal cases in support of 
this proposition is Howell y. Barnes, Cro. Car. 382, in 
which the facts were, that the testator devised lands 
to his wife for life, and directed that afterward the 
same be sold by his executors thereinafter named, and 
directed the moneys thence arising to be divided 
amongst his nephews. Two executors were appointed, 
one of whom died, and the inquiry was whether the 
survivor could sell such property. The judges all 
agreed that the executors had not any interest by this 
devise, but only an authority, and that the surviving 
executor, notwithstanding the death of his companion, 
might sell. The principle was that the power was con- 
fided to the officers answering to the description of 
executors, and not to denominated individuals. To 
the same effect is Brassey vy. Chalmers, 16 Beav. 233. 
See, also, Taylor v. Morris, 1 N. Y. 341; Brown v. 
Armistead, 6 Rand. 593; Lessee of Zebact v. Smith, 3 
Binn. 69; Chantt v. Villepoteaux, 3 McCord, 29; Wood 
v. Sparks, 1 Dev. & Bat. 389. Weimer v. Fath. Opinion 
by Beasley, C. J. 


LEGACY — PAYMENT OF — INTEREST ANNUITIES. — 
With respect to general legacies the law has prescribed, 
as a general rule, that such legacies shall be raised and 
satisfied out of the testator’s estate at the expiration 
of oneyear from his death. If not paid at the expira- 
tion of the year, interest from that time will be allowed 
as damages, and interest on a legacy will not be com- 
puted from a period prior to that time unless the will 
clearly expresses the intention that interest shall be 
reckoned from an antecedent time or event. To this 
general rule there are certain exceptions, in cases of (1) 
a legacy in satisfaction of a debt; (2) a legacy to the 
testator’s minor child or one to whom the testator is 
in loco parentis, and there is no provision for the 
maintenance of the legatee; (3) where the bequest is of 
an annuity; (4) where the bequest is of the residue of 
the testator’s estate, or of some aliquot part or propor- 
tion thereof, in trust, to pay the interest or income to 
a legatee for life, with a gift of the principal over at his 
death. In these cases interest will be allowed from 
the testator’s death. 2 Roper’s Leg. 1245; Ashburnev. 
McGuire, 2 Lead. Cas. Eq. 639 notes; Clarke v. Sewall, 





*To appear in 14 Vroom’s (43 N. J, Law) Reports. 








3 Atk. 99; Green v. Green, 3 Stew. 451; S. C., 5 id. 768; 
Van Blarcom v. Dager, 4 id. 783; 2 Spence’s Eq. Jur. 
552-569; Howe v. Earl of Dartmouth, 7 Ves. 137; 2 
Wms. on Exrs. 1391; Fearns v. Young, 9 Ves. 549, per 
Lord Eldon; Baker v. Baker, 6 H. of L. Cas. 623; 
Hewitt v. Morris, 1 Turn. & R. 241; Brown v. Gellatly, 
L. R.,2Ch. App. 751. <A legacy of a specific sum of 
money —- the interest whereof is payable annually to 
one for life—the principal being payable after his 
death to other persons, is not an exception to the gen- 
eral rule with respect to the payment of interest on 
legacies. The executor is not required to set apart the 
principal sum before the end of the year; and until 
that be done, there is no fund to produce interest for 
the life tenant. Cases referred to: Booth v. Amer- 
man, 4 Bradf. 159; Gibson v. Bott, 7 Ves. 89; Lowndes 
v. Lowndes, i5 id. 301; Raven v. Waite, 1 Swanst. 553; 
Birch v. Shewall, L. R., 2Ch. App. 649; Knight v. 
Knight, 2Sim & Stu. 490; 3 Redf. on Wills, 184, § 25; 
Coggswell v. Coggswell, 2 Edw. Ch. 230; Williamson 
v. Williamson, 6 Paige, 298; Craig v. Craig, 3 Barb. Ch. 
76; Cook v. Meeker, 36 N. Y. 15; In re Devlin’s Estate, 
1 Tuck. 460; Swett v. Boston, 18 Pick. 123; Bromble 
Com. v. Haven, 12 Cush. 511; Halsted v. Meeker, 3 
C. E. Green, 136; Henson’s Exrs. v. Jacobas, 12 id. 
28; Howard vy. Francis, 2 Stew. 444; Van Blar- 
com v. Dryer, 4 id. 495. In the case at bar the testatrix 
gave to her niece, A. W. B., ‘“*theinterest of twenty- 
five hundred dollars, to be paid to her annually by my 
executor,’’ and directed that at the death of the said 
A. W.B., ‘the said sum of twenty-five hundred dol- 
lars’? should be divided equally among her children. 
Held, that under this bequest A. W. B. was entitled 
to interest on the $2,500 only from the expiration of 
one year after the death of the testatrix. Welsh v. 
Brown. Opinion by Depue, J. 


LIBEL— DEMURRER TO DECLARATION FOR. —(1) On 
demurrer to a declaration for libel the words must be 
construed in the sense imputed to them by the plaint- 
iff. (2) Words having a tendency to bring a person 
into ridicule, hatred or contempt are actionable if 
written or published. The rule is settled, on grounds 
of public policy, that the publication of written slan- 
der, unlike mere oral defamation, confers a right of 
action on the person injured, though no special loss or 
damage can be proved. In the case of the Archbishop 
of Tuam v. Robeson, 5 Bing. 17, Chief Justice Best, in 
a sentence, defines the distinction between those two 
kinds of torts; referring to an antecedent decision, he 
says: ‘* According to that case, in order to support an 
action for oral slander, something criminal must have 
been imputed; but ina libel, any tendency to bring a 
party into contempt and ridicule is actionable, and, in 
general, any charge of immoral conduct, although in 
matters not punishable by law.’’ This distinction was 
acted on by this court in Hand v. Winton, 9 Vroom, 
122. Feeder v. Herrick. Opinion by Beasley, C. J. 


MUNICIPAL CORPORATION — OFFICE IN — NOT CON- 
TRACT — ORDINANCE OF, CONSTRUCTION. —(1) An ap- 
pointment to, and acceptance of a municipal office 
does not constitute such a contract as will obstruct a 
vacation of the office. Mayor of Hoboken v. Gear, 3 
Dutch. (2) An ordinance which occupies the entire 
field of a former one will, as a general rule, repeal such 
former one by implication. Sedg. Stat. Corp. 126. 
Inhabitants of Burlington v. Estlow. Opinion by 
Beasley, C. J. 

——_____—__—. 


CRIMINAL LAW. 

ASSAULT AND BATTERY — RIGHT OF PASSENGER TO 
REMAIN IN RAILROAD STATION. — McKay was con- 
victed of assault and battery on Cooley, at a railway 
station. McKay was station keeper, and the assault 
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originated in an altercation between them caused by 
Cooley’s spitting on the floor. The defendant made a 
somewhat violent assault, and subsequently called in 
another servant of the company who compelled Cooley 
to leave the room, which he had refused to do at the 
demand of McKay. Cooley was a passenger on a train 
stopping temporarily at the station. The court charged 
the jury that if Cooley violated any rule made 
either by the company or the agent which had been 
brought home to his knowledge, the respondent had a 
right to require him to leave the waiting-room, and to 
remove him by such force as was necessary. Held, 
that this charge was quite strong enough in favor of 
respondent. It is absurd to claim that the travelling 
community are bound to govern their behavior by the 
whims of an obstinate station-house keeper, or to 
leave the room whenever he thinks proper to drive 
them out. They are invited by the railroad company, 
and are entitled to remain there so long as they have 
occasion to do so, and commit no offense against the 
good order of the place and the reasonable regula- 
tions made to governit. Michigan Supreme Court, 
June 29, 1881. People of Michiganv. McKay. Opin- 
ion by Campbell, J. 


CONSTITUTIONAL LAW—STATUTE FORBIDDING IN- 
TERMARRIAGE. — A statute forbidding the intermar- 
riage of black and white persons is constitutional. 
Tennessee Supreme Court, Oct., 1880. Goss v. State of 
Tennessee. Opinion by Brown, Sp. J. 


FEDERAL ELECTION LAW — OBSTRUCTION OF MAR- 
SHAL BY STATE POLICE — CONFLICT OF LAW. —S. hay- 
ing attempted to vote in the presence of a deputy 
marshal, under circumstances sufficient to justify the 
belief that ho was not entitled to vote, was arrested 
by the latter. The escapo of the prisoner having been 
subsequently effected through the intervention of a 
crowd which surrounded the marshal, and the latter 
having been forcibly deprived of his cane, drew a pis- 
tol, when he was at once arrested by certain members 
of the municipal police. Held, that such arrest was 
an obstruction of the marshal in the performance of 
his duty, within the meaning of section 5522 0f U.S. 
R. 8. In ex parte Siebold, 100 U. 8. 371, it is said: 
“The objection so often repeated, that such an appli- 
cation of congressional regulations to those previously 
made by a State would produce a clashing of jurisdic- 
tion and a conflict of rules, loses sight of the fact that 
the regulations made by Congress are paramount to 
those made by the State Legislature; and if they con- 
flict therewith, the latter, so far as the conflict extends, 
cease to be operative.”” And again: ‘“‘The regulations 
of Congress being constitutionally paramount, the 
duties imposed thereby upon the officers of the United 
States, so far as they have respect to the same matters, 
must necessarily be paramount to those to be per- 
formed by the officers of the State. If both cannot be 
performed, the latter are, pro tanto, superseded, and 
cease to be duties.’”’ United States Cire. Ct., S. D. 
New York, Jan. 24, 1881. United States v. Conway. 
Opinion by Benedict, D. J. (6 Fed. Rep. 49.) 


FORMER CONVICTION—OF DIFFERENT OFFENSE UPON 
SAME FACTS. — Defendant was convicted of robbery, 
and sentenced to imprisonment; subsequently he was 
convicted upon the same facts of assault with intent 
to commit murder in the first degree, upon a plea of 
former conviction along with the plea of not guilty. 
Held, that unless the facts establishing the robbery 
could be eliminated and still have facts enough to sus- 
tain the charge of assault with intent to murder, the 
latter charge must fail. Being one transaction the 
prosecutor may carve as large offense out ot it as he 
van, but “whe must cut only once.’’ Tennessee Su- 
preme Court, Dec., 1880. Wilcou v. State of Tennessee. 
Opinion by Deaderick, C. J. 








LARCENY — ATTEMPT TO commit. — J. was charged 
with and convicted of an attempt to commit a larceny 
from the person, and the proof tended to show that 
he had put his hand into the outside cloak pocket of 
E., that there was no property of any kind in the 
pocket at that time and nothing therefore was taken 
therefrom. Held, that the conviction was proper. 
The charge is of an attempt to commit a crime. In 
burglary, and many cases of attempts, the intent is 
gathered from the taking or other act done. But this 
is not the only way of proving the iutent. See Com- 
monwealth v. McDonald, 5 Cush. 365. Michigan Su- 
preme Court, June 29,1881. People of Michigan v. 
Jones. Opinion by Marston, C. J 


TRIAL— CONSTITUTIONAL LAW — DEFENDANT ENTI- 
TLED TO PRESENCE OF COUNSEL AT RETURN OF VER- 
pict. — A defendant in a criminal case has a right, 
unless waived, to be represented by counsel on the 
coming in of the jury, and to have the jury polled. 
Defendant’s counsel remained at the court-house until 
11 o'clock at night, the jury still out, when he went to 
his office near by and went to sleep. About 60’clock 
the jury came in, and the court received their verdict 
and discharged the jury without the presence of de- 
fendant’s counsel or notifying him in any way. Held, 
that there was no presumption that defendant did not 
desire counsel at the time, or that he voluntarily relin- 
quished any rights; and he having lost the right to 
poll the jury, the judgment should be reversed. That 
a defendant, in either acivil or criminal action, has 
the right to poll the jury is well settled, and a refusal 
to permit him todo so is error, for which the verdict 
will be set aside. Webster v. McKinster, 1 Pin. 644; 
State v. Austin, 6 Wis. 205; Rothbauer vy. State, 22 id. 
468; Labar v. Koplin, 4 N. Y. 547. In this case the 
court may fairly infer that the defendant lost this right 
of polling the jury by the absence of his counsel. It 
is not to be presumed that the defendant was so 
familiar with the forms of legal proceedings as to 
know that he had the right to poll the jury, and that 
knowing his right he voluntarily waived it; nor is it 
reasonable to presume that he voluntarily waived the 
right to have his counsel present at so important a pro- 
ceeding on his trial as the delivery and reception of 
the verdict. The Constitution of the State, article 1, 
section 4, provides that ‘“‘in all criminal prosecutions 
the accused shall enjoy the right to be heard by him- 
self and counsel.’”’ This provision gives the defendant 
the right to be heard by his counsel throughont the 
whole trial; and when a defendant in a criminal action 
has employed counsel, or counsel has been assigned to 
him, such counsel bas the right to be present during 
all the proceedings, and we think it is the duty of the 
court to see that such counsel is notified of the fact 
that the jury are about to render thelr verdict, when 
such verdict is rendered atatime when the court is 
not in session, unless the counsel has stated that he 
did not desire to be present, or has absented himself 
from the place of trialso that he could not be notified 
without unreasonably delaying the proceedings of the 
court. Martin v. State, 51 Ga. 567; State v. Trim, 37 
Cal. 274; Barrett v. State, 1 Wis. 175. In the two cases 
first cited the court held that it was error to take any 
step in the action in the absence of the counsel for 
the defendant; and in the Georgia case, the court held 
that no step could be taken in acriminal case unless 
the defendant had counsel present, and that if the 
counsel who had appeared in the case should volunta- 
rily be absent, the court should appoint another to 
protect his rights. This decision, however, was based 
upon a provision of the Constitution of that State 
which reads as follows: ‘‘ Every person charged with 
an offense against the law shall have the privilege .ad 
benefit of counsel.’’ The court seemed to be of the 
opinion that it was the duty of the court, under that 
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provision, to see that the defendant was at all times 
furnished with counsel. Wisconsin Supreme Court, 
March 24, 1881. Smith v. Stute of Wisconsin. Opin- 
ion by Taylor, J. 





ae een 
RECENT ENGLISH DECISIONS. 

CONVERSION—BY CARRIER—DELIVERY UPON ORDER 
OF CONSIGNEE TO THIRD PERSON, NOT. — Goods having 
been shipped for London consigned to C. & Co., the 
captain signed aset of three bills of lading, marked 
‘*first,’’ “second,” and ‘“‘third,”* respectively, making 
the goods deliverable ‘‘to C. & Co. or their assigns, 
freight payable in London, the one of the bills being 
accomplished, the rest to stand void.’’ During the 
voyage C. & Co. indorsed the bill of lading marked 
“first”? to the plaintiffs for valuable consideration. 
Upon the arrival of the ship at London, C. & Co. en- 
tered the goods consigned to them, and they were 
landed and placed in the custody of the defendants in 
their warehouses; the captain lodging with the de- 
fendants notice under the Merchant Shipping Act, 1862, 
to detain the cargo until the freight should be paid. 
3. & Co. then produced to and lodged with the de- 
fendants the ‘tsecond”’ of the bills of lading. The 
defendants accordingly entered C. & Co. in their books 
as enterers, importers, and proprietors of the goods, 
and the stop for freight being afterward removed, they 
delivered the goods to various persons upon delivery 
orders signed by C. & Co. Held, by Bramwell and 
Baggallay, L. JJ. (Brett, L. J., dissenting), that the 
defendants had not been guilty of a conversion, and 
that no action could be maintained against them by 
the plaintiffs. Judgment of Field, J. (6 Q. B.D. 
129), reversed. Cases referred to, Meyerstein v. Barber, 
L. R.,2C. P. 38, and 4 H. of L. 817; Lickbarrow v. 
Mason, 1 H. Bl. 357; The Tigress, Bro. & L. 38; Fea- 
ron v. Bowers, 1 H. Bl. 364. Ct. of Appeal, Nov. 19, 
1880. Glyn, Mills, Currie & Co. v. Last & West India 
Dock Co. L. R., 6 Q. B. D. 475. 


CRIMINAL LAW—BIGAMY—PRESUMPTION—QUESTION 
FOR JURY. —In 1864 W. married A. In 1868 he was 
charged with bigamy in marrying B. in 1868, his wife 
A. being then alive, and was on such charge convicted. 
In 1879 he married C., and in 1880, C. being then alive, 
he married D. Afterward, upon a chargeof bigamy 
in marrying D., C. being then alive, W. was convicted, 
it being held by the presiding judge that there was no 
evidence that A. was alive when W. married C., or 
that the marriage with C. was invalid by reason of A. 
being then alive. Held, by the court (Lord Coleridge, 
C. J., Lindley, Hawkins, Lopes and Bowen, JJ.), that 
the conviction could not be sustained, as the question 
should have been left to the jury whether upon the 
above facts A. was alive or not when W. married C. 
Crown Cas. Res., March 5, 1881. Regina v. Willshire. 
L. R., 6 Q. B. D. 366. 


> 


OBITUARY. 





Lorp CHANCELLOR HATHERLEY. 


HE name of this distinguished man is now added to 
the recent necrology of English judges. The esti- 
mates of his abilities are somewhat conflicting; in re- 
gard to his character there is no difference of opinion. 
The London Law Times says: ‘* The deceased peer was 
a conscientious and able lawyer—a consistent and 
painstaking judge. He gained a great reputation 
whilst known only as Vice-Chancellor Page Wood. 
But he attained to no position of distinction outside 
courts of law. He was not a brilliant chancellor. His 
name will not be prominently associated with any 
great measures of reform. But so long as he possessed 


his faculties he discharged the duties of the offices which 
he filled ably and faithfully.”’ 


The Law Journal says: 





‘““Asa judge, Lord Hatherley was greater as a vice- 
chancellor than as lord justice and lord chancellor. 
His patience, care, and acuteness were invaluable in 
the decision of the cases which came before him. But 
Lord Hatherley can hardly be said to have left a mark 
on the jurisprudence of his country. He was sound 
and just in his decisions; but he was without any 
great originality of thought or expression. The form 
of his judgments is much against their permanence. 
They were almost always orally delivered, and not 
compressed and strengthened by being written, and 
they were always diffuse and frequently obscure. As 
aman heis an example of the class, fortunately com- 
mon at the present day, who do more than volumes of 
argument to disprove the vulgar belief that the study 
and practice of the law have any prejudicial effect on 
morality and religion.’’ The Solicitors’ Journal says: 
** Readiness of apprehension, unflagging industry, jeal- 
ous husbanding of the public time, patience, courtesy, 
and learning — these have been, and are, possessed by 
many past and present occupants of the bench. But 
in the case of the great man whom we have just lost, 
there seemed to be as it were around and above, or 
perhaps it would be better to say, at the root and cen- 
ter, of all these great excellencies, a simplicity and 
pureness, wholly unattended by any weakness, of per- 
sonal character, which is rare among all classes of men, 
and which certainly does not become more common as 
we pass into the class of men who have made good 
their footing in high place and office. It was the great 
charm of Vice-Chancellor Wood’s court that there, at 
any time, the English law might be seen worthily ad- 
ministered by the very type and model of an English 
Christian gentleman.’” The London Times says: ** At 
each stage he has left his mark behind him in judg- 
ments which were more often than those of almost 
any judge accepted as final when they were delivered, 
and which are continually quoted as of the highest 
authority on the points of law to which they refer. 
What Lord Hatherley was personally we may judge in 
some measure from his friend Dean Hook’s declara- 
tion that he was the best man he had ever known. 
These words express the opinion of one who had good 
opportunity of forming acorrect judgment, and whose 
testimony is borne out by all we know about their sub- 
ject. Lord Hatherley’s public and private life will 
bear any test to which it can be submitted. From the 
date when he began to sit asa judge of first instance 
up to his retirement from the chancellorship he was 
recognized, if not as the greatest lawyer of his day, as 
second to none in clear exposition of thejlaw, and in 
the just application of it to the cases with which he 
had to deal.” 
—_——__>___— 
CORRESPONDENCE. 


CONTINGENT FEEs. 


Editor of the Albany Law Journal: 

Is not this the true doctrine as to contingent fees: 
That the contract shall be within the control of the 
court; the court to be informed that the business is 
undertaken for coutingent compensation, and at the 
end of the litigation, to establish the amount to be 
received; as is done in chancery cases sometimes ? 

BREtTT. 

BanGor, Me., July 25, 1881. 


THE SUCCESSION TO THE PRESIDENCY. 
Editor of the Albuny Law Journal; 


The question of succession to the office of President 
of the United States in the cases of the ‘* death, resig- 
nation or other disability ’ of the President and Vice- 
President of the United States, duly elected and quali- 
fied, has of late, as you know, caused much discussion, 
comment and suggestiou. Iu your last number (4) the 
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suggestion of the Richmond Despatch is playfully dealt 
with. I do not remember to have seen the constitu- 
tional feature of the case dealt with, and by the ** con- 
stitutional feature” of the case 1 mean to refer to so 
much of the Constitution as provides from whom or 
from what class of persons Congress may select the 
possible successor. That Congress arbitrarily cannot 
designate whom they please as successor is beyond 
question in my humble opinion. The authority to 
designate such person or persons in successive order is 
conferred upon Congress by section 1 of article II of 
the Constitution of the United States, which, in con- 
templation of the ‘‘ death, resignation or inability” of 
both the President and Vice-President, provides as fol- 
lows: *‘ And the Congress may by law provide for the 
case of removal, death, resignation or inability both 
of the President and Vice-President, declaring what 
officer shall then act as President, and such officer shall 
act accordingly until the disability be removed or a 
President shall be elected.’’ 

Now I have underscored the word “ officer”’ to point 
special attention to that word; for it is manifest that 
Congress must select and designate some person from 
among the “officers”? under the government of the 
United States. They have no right or authority to 
select any person other than one coming under that 
definition. Who then is an “officer’’? Is asenator 
an officer? Is the speaker an officer? If not, neither 
the president pro tem. of the Senate northe speaker 
can be designated by Congress to the succession above 
spoken of. To answer the question ‘“ who is an offi- 
cer ’’? turn to section 2, article II of the Constitution: 
The President ‘‘shall appoint ambassadors, other 
public ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States whose 
appointment are not herein otherwise provided for, 
and which shall be established by law.’ It then 
divides officers into two classes—superior and infe- 
rior. Now the word “officer,” as used in respect to 
presidential succession, and as used with respect to 
the power of the President to appoint, is in the same 
section and must mean officer of the United States. 
Is the president pro tem. of the Senate an officer of the 
United States, then, again? Section 1 of article IT of 
the Constitution provides that the Senate shall choose 
their other officers, and also a president pro tempore in 
the absence of the Vice-President. Now there is a 
manifest distinction between an officer of the United 
States and an officer of the Senate. By an officer (supe- 
rior) of the United States is meant an individual ap- 
pointed to an executive, administrative or judicial 
office by the President of the United States by and 
with the advice of the Senate. The president pro tem- 
pore of the Senate is not such an officer and therefore 
cannot succeed to the presidency, nor can Congress 
authorize such succession. 

Is the speaker an officer? Turn to section 2, article I 
of the Constitution: ‘‘The House of Representatives 
shall choose their speaker and other officers.’’ The 
speaker then is an officer of the House of Representa- 
tives, and not an officer of the United States; and heis 
equally out of the line of possible succession. 

Can Congress provide for more than one officer to be 
designated as successor to the Vice-President in case 
of the latter’s inability or death or removal? Isay no. 
The Constitution confines the power of Congress to 
one officer of the government to act in the contingen- 
cies — until the disability of the Vice-President (Pres- 
ident by succession), or until an election is held. There 
is also a distinction between the succession of the Vice- 
President and this designated officer—for upon the 
President’s death, * * the presidential powers and 
duties ‘‘devolve’’ on the Vice-President, whereas in 
the case of this officer he is ‘“to act as President’ until 
the disability is removed or an election takes place. 
The Vice-President becomes President ipso jure; the 





other merely discharges, as a kind of executive regent, 

the functions of the President until a temporary disa- 

bility is removed, or until an election is had of a suc- 

cessor in case of death, removal or temporary disa- 

bility. LEx. 
MILWAUKEE, Wis., July 25, 1881. 


TAXATION OF SECURITIES HELD BY AGENT. 


Editor of the Albany Law Journal: 

In your abstract of the decision of the Court of Ap- 
peals in the case of Bourdman v. Supervisors Tompkins 
County, which appears in the LAW JOURNAL for July 
23, 1881, it seems to me there is an important fact 
omitted; important, certainly, to capitalists who may 
wish to avail themselves of the generous provisions of 
the statute under which the case arose, as construed 
by the learned court in said case. The fact is, that 
the securities which were the subject of taxation were 
taken by B., and ran in his own name. After that, to 
talk of the Monroe county assessors finding and assess- 
ing those securities to the beneficial owner in Monroe 
county, is to make a record entitling the ‘ allegator” 
to a high rank among *‘ American humorists.”’ 

Very respectfully, 
Momus. 

IrnHaca, N. Y., July 25, 1881. 

—- + 


NOTES. 

N the August Ailantic a writer explains an ingenious 
device for avoiding taxation of mortgages. He 
says: ‘The money-lender receives a deed instead of a 
mortgage. This is of course recorded. The borrower 
receives a lease of the land at a yearly rent equal to the 
annual interest on the sum received for purchase- 
money. Embodied in the same instrument is a con- 
tract for sale, by which the landlord agrees to convey 
the land to the tenant at the expiration of the lease on 
receipt of the same sum for which he bought it of him, 
and further a clause whereby the tenant agrees to pay 
all the taxes assessed on the property during his term. 
If there are any buildings on the land the usual insur- 
ance clause may be inserted. There is also the usual 
covenant for repairs, etc., to be made by the tenant. 
Immediate possession is given; indeed, the possession 
of the borrower is ‘not interrupted. The gist of the 
transaction is exactly the same as if money were bor- 
rowed and a mortgage given in security, but by the 
ingenious changes in the usual legal phraseology the 
vexed question whether the lender can be compelled 
to pay taxes on the mortgage as personal property is 
definitely settled in the negative. This means of evad- 
ing the taxation of mortgages has been submitted to 
the scrutiny of the highest legal talent, and has been 
pronounced safe and effectual. One would suppose 
that the original owner of the land would be reluctant 
to part with the title, but experience proves thata 
man who is ready to sign a mortgage does not hesitate 
to sign a deed; and after all, his rights in the land are 
as secure in one case as in the other. They depend on 
the repayment of acertain sum of money, whether it 
is denominated purchase-money or principal. His 
lease and contract must be foreclosed before his ‘equity 
of redemption’ is terminated.”” This sounds very 
plausible, but how is the borrower to effect a subse- 
quent mortgage, in case he desires another loan? Be- 
sides, nothing is easier than for the Legislature to tax 
such equities of redemption, if they see fit to enact a 

law to that effect. 


In People v. Sepulveda, California Supreme Court, 7 


Pac. C. L. J. 688, a verdict finding the ‘ defendances 
guilty as charged in the inditsement,’’ was held good, 
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CURRENT TOPICS. 


N the preface to his new work on Equity Juispru- 
dence, Mr. Pomeroy calls attention to the al- 
leged decline of equitable principles as a result of 
the Code practice. In England, so strong has this 
impression become, that Parliament has amended 
the Judicature Act by providing that ‘‘ Generally in 
all matters in which there is any conflict or variance 
between the rules of equity and the rules of the 
common law, with reference to the same matter, 
the rules of equity shall prevail.” Mr. Pomeroy re- 
commends the adoption of similar provisions in this 
country. He remarks: ‘‘ Every careful observer 
must admit that in all the States which have 
adopted the Reformed Procedure, there has been, to 
a greater or less degree, a weakening, decrease, or 
disregard of equitable principles in the administra- 
tion of justice. I would not be misunderstood. 
There has not of course been any conscious inten- 
tional abrogation or rejection of equity on the part 
of the courts. The tendency however has plainly 
and steadily been toward the giving an undue prom- 
inence and superiority to purely legal rules, and the 
ignoring, forgetting, or suppression of equitable 
notions. The correctness of this conclusion cannot 
be questioned nor doubted; the consenting testi- 
mony of able lawyers, who have practiced under 
both systems, corroborates it; and no one can study 
the current series of State reports without perceiv- 
ing and acknowledging its truth. In short, the 
principles, rules and doctrines of equity are cer- 
tainly disappearing from the municipal law of a 
large number of the States, and this deterioration 
will go on until it is checked either by a legislative 
enactment, or by a general revival of the study of 
equity throughout the ranks of the legal profes- 
sion.” On the other hand the London Law Journal 
says, inarecent number: ‘One of the dangers of 
administering equity side by side with common law 
is that common lawyers will take too liberal a view 
of equity. Vague maxims enjoining the coming 
into court with clean hands, or assuming that what 
ought to be done is done, are much more likely to 
be applied logically by the common lawyer who has 
only an undefined notion of them, and a general im- 
pression that under the Judicature Act, equity is 
to prevail, than by the equity lawyer who knows 
them best by their exceptions. A common example 
of this kind of misapprehension is supplied in the 
doctrine that part performance in the eye of equity 
relieves a contract from the form required by the 
Statute of Frauds.” Certainly there can be no ob- 
jection to the enactment of such a provision as Mr. 
Pomeroy suggests and has been adopted in England. 
There is however a danger of falling into loose no- 
tions about equity. One of the London law jour- 
nals speaks of the late Lord Chancellor Hatherly as 
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frequently laying down the principles of sound mo- 
rality rather than sound law. Law ought always to 
be sound morality, but sound morality ought not 
always to be law. The late Judge Hogeboom, in 
giving a ruling, said, ‘‘I know it is equity, and I 
guess it is the law.” So while enactments such as 
that proposed may do something to turn the law 
back into the right direction —if it has swerved 
from it to the extent described by Mr. Pomeroy, 
which we very much doubt — yet still more will be 
effected by the study of equitable principles as an- 
nounced by the great writers on equity jurispru- 
dence, foremost among whom is Story, and last, and 
by no means least, is Mr. Pomeroy. 


As the time for holding the conventions of the 
bar associations is at hand, we commend to their 
attention the subject of professional charges. A 
correspondent of the Syracuse Herald addresses an 
open letter to the Onondaga Bar Association on this 
subject, quoting our observation (23 Alb. L. J. 262), 
that ‘‘ the rock that the legal profession are in dan- 
ger of coming to wreck on, is that of excessive 
charges.” The Herald, commenting on the commu- 
nication, says: ‘‘ The result of the existing state of 
things must be that the citizens will take the law 
into their own hands for administration. Fearful 
of being plucked, they will refuse to employ coun- 
sel where there remains the slightest hope of set- 
tling difficulties between themselves, and we shall 
see arbitration taking the place of trials in court. 
This would be by no means a bad change for all 
concerned, except the lawyers who have brought it 
upon themselves. In ordinary business affairs, men 
trust in a great degree to each other’s honor; but 
the moment the law is invoked for the settlement of 
a controversy, each party usually seems to regard his 
personal responsibility as ceasing, and not only per- 
mits but expects his attorney to prostitute learning 
and skill to the work of beating the other side — 
whether by technicalities, badgering, or a tiring-out 
process is indifferent to him — and the attorney feels 
that he has carte blanche in making charges for such 
service. If the bar association would devote less 
of its attention to eating and drinking and passing 
adulatory resolutions, and more to the practical task 
of weeding bad elements out of the legal profession, 
it could make itself an immense power for good.” 
There is a good deal of truth and justice in this. 
It however discloses the fact that it is the spirit of 
litigation in clients, and not the greed of lawyers, 
that is the main spring of all unnecessary lawsuits. 
But the fact still remains that the legal profession 
are in danger of killing the goose that lays the 
golden egg. 


The voice of judicial reform is being loudly 
raised in Connecticut and New Jersey. The Con- 
necticut State Bar Association, at its late meeting, 
adopted resolutions recommending the establish- 
ment of a primary court with final jurisdiction in 
petty civil cases and of minor criminal offenses. A 
very elaborate and interesting report on this subject 
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was made by Mr. William Hamersley, as chairman. 
The Connecticut system is now somewhat similar to 
our own, namely, a Supreme Court of Errors, a Su- 
perior Court, and Court of Common Pleas, corre- 
sponding to our Court of Appeais, Supreme Court, 
and county courts. Mr. Hamersley states that 
‘*more than the whole time of two judges of the 
Superior Court is now occupied in the trial of jus- 
tice appeals.” He also says, and we think wisely, 
‘*It is perfectly clear that with a limited population, 
and other things being equal, the fewer the number 
of judges of the higher court, the stronger the 
court will be.” In New Jersey the chief complaints 
are of the power and custom of judges to sit in 
review of their own decisions, and of the ingredi- 
ent of laymen in the ultimate Court of Errors and 
Appeals. In this State both these elements were 
thrown out, the former in 1870, the latter in 1846. 
Nobody regrets the change. In New Jersey, al- 
though there is much complaint of the chancery 
system, yet there seems to be a disposition to let it 
alone, because the chancellor is such an excellent 
man, and his decisions are so generally satisfactory. 





If a judicial decision were necessary to demon- 
strate that Americans spit, it would not be wanting. 
In 7 Federal Reporter are several cases involving 
patents on ‘‘cuspidors,” which we believe is the 
genteel expression for spittoons. In United States 
Stamping Co. v. Jewett, id. 869, we find the follow- 
ing choice extract: ‘‘As to one of the Weber cus- 
pidors which Mr. Adams had in his house, given to 
him by Weber, Mr. Adams states, in his testimony, 
that he had it in his family as early as 1868 — prob- 
ably, he says, the first of January, 1868 — and that 
it was a New Year’s present to aid in furnishing a 
new library, completed in 1867. Mrs. Adams, his 
wife, testifies that this Weber cuspidor was brought 
to her house in 1867 or 1868, after the library was 
completed, and two years certainly before she went 
to Europe, which was July 12, 1870; that she con- 
nected it with another gift which was received 
about the same time — a fire-screen — given by Mr. 
John Dow, the screen being a cut-glass one, in 
which the cuspidor was reflected; that the cuspidor 
was also reflected in a mirror and in the windows of 
a book-case; and that the room appearing to be full 
of cuspidors, the article was sent into the attic.” 
A room apparently full of spittoons is too disgust- 
ing to contemplate, of course, but it seems rather 
onerous on Mr. Adams to compel him to go up to 
the attic every time he wanted to spit. Why did 
not Mr. Adams banish the fire-screen? This ac- 
count shows who was the stronger party in that 
household. A spittoon as part of the furniture of 
a library seems a novel idea. It might possibly be 
useful during the reading of those books which 
Lord Bacon says are ‘‘to be chewed.” 

It has long been understood that when a woman 
says she does not want a man, or would not have 
him if he was made of gold, or any thing to that 
effect, she means that she is determined to have 





him if she can get him. This has been judicially 
decided in Wagenseller v. Simmers, Supreme Court 
of Pennsylvania, May, 1881, where it was held that 
if a woman writes to an affianced lover, who has 
jilted her, ‘I don’t want you,” this is not to be 
taken as an unconditional release, if it appears in 
the same connection that she proposed to have 
money instead of the man. This was an action of 
breach of promise of marriage. The court said: 
‘*She makes no pretense of continuing affection, 
yet she does not indicate any intention of releasing 
him from his legal obligation for refusing to marry. 
She says, ‘You always promised me you would 
marry me, and I have been told by dozens of people 
to sue you and get some of your money.’ ‘As you 
have much of it (money) I send a letter 
away to-day, and I am waiting for an answer.’ 
‘There are plenty of lawyers.’ ‘Now I am going to 
use you as bad as the law will allow me to do it.’ 
Thus instead of notifying him that she has released 
him from his marriage contract, she reminds him of 
the position in which he has placed himself, and of 
her determination to hold him responsible for his 
breach of contract, and to resort to the law to punish 
him and to recover her damages.”’ Lucky fellow, 
Wagenseller, to be rid of so determined a woman 
at any price. Sensible woman, Simmers, in recog- 
nizing the plenteousness of lawyers, 


so 


—_— > 


NOTES OF CASES. 


p 


p is worthy of note. In Smith Paper Com- 
pany v. Servin, 4 Mass. L. Rep., July 27, 1881, the 
court said: ‘* We can have no doubt that the table, 
which is the subject-matter of this suit, became 
part of the realty when placed in the factory. The 
factory was for the manufacture of rough plate 
glass. When the defendant took her deed of the 
premises, the factory contained two ovens, in which 
the plates of glass were tempered and annealed, 
and two furnaces used for melting in crucibles the 
substances of which the glass was made. The fur- 
naces rested on solid mason work, and on the right 
and left of each was an iron table and a crane. By 
means of these cranes the crucibles were lifted from 
their places, and the molten glass poured upon the 
tables between iron strips of the required thickness, 
and then rolled by a roller weighing five tons, ope- 
rated by a hand winch. The plate glass was then 
removed to the ovens, where after cooling it was 
tempered and annealed, and then cut into sheets of 
the required size. No other permanent fixtures ap- 
pear to have been required and used in the factory. 
These tables were necessary and essential for the 
manufacture of plate glass, and were not adapted 
to any other use; and it must be presumed that the 
owner in placing them there intended them to be 
permanent fixtures to be used in the factory. They 
rested on brick walls two or three feet high, built 
upon stone foundations firmly imbedded in the 
ground, which formed the floor of the factory. 
These tables seem to have varied somewhat in size; 
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but the table in question was eighteen feet long, ten 


feet wide, nine inches thick, and weighed thirty- 
three tons. These iron tables thus became part of 
the structures supporting them and imbedded in the 
ground, all portions of which were necessary for 
their proper use. The fact that they rested by their 
own weight on the brick-work, and could not be 
removed without materially disturbing it, did not 
make them any less a part of the structures placed 
in the factory. The structures as a whole became a 
part of the realty.” 


In Kimball v. Masters, etc., of Grand Lodge of Ma- 
sons, id., the court said: ‘‘The defendant leased 
certain rooms in its building to Copeland & Tarbell, 
who placed therein two show cases. The base of 
the cases to the height of three feet was occupied 
by drawers; above were rows of shelves with doors 
in front about seven feet high; and mirrors four 
feet wide and seven feet high placed in recesses and 
forming part of the cases. One case had one mirror 
and the other two. A cornice extended along the 
entire top, and there was a heavy moulding at the 
bottom of the cases. They stood upon the marble 
floor and formed no part of the permanent finish of 
the room; but the upper portion of each case was 
fastened to the wall by nails. The room was large, 
and one of the cases was thirty feet and the other 
thirty-nine fect inlength.” ‘‘It is evident from the 
description of these cases and from the manner in 
which they were placed in the room, taken in con- 
nection with the obvious purpose for which they 
were to be used, that they formed no part of the 
realty, but were mere chattels or articles of furniture 
belonging to the tenant. Guthrie v. Jones, 108 Mass. 
191; Towne v. Fiske, 127 id. 125; 8S. C., 34 Am. 
Rep. 353, and note, 354; Park v. Baker, 7 Allen, 78; 
Wall v. Hines, 4 Gray, 256.” 


In Southbridge Savings Bank v. Stevens Tool Co., 
id., the court said: ‘‘The defendant having pur- 
chased machinery, including this drill, to be used in 
the manufacture of a patented machine, made an 
arrangement with Stevens to hire his shop; and, in 
anticipation of its occupancy, Stevens was author- 
ized by the defendant to remove and did remove 
the machinery to his shop and set it up ready for 
use. In view of the character of the drill, the pur- 
pose for which and the manner in which it was an- 
nexed, we are of opinion that it became a part of 
the realty as between mortgagor and mortgagee. 
It was a large, heavy machine, from six to eight 
feet high, having a base of cast iron, and weighed 
about a ton. It was firmly fastened to the floor, 
and was supported by braces attached to the floor- 
ing above. It was adapted and designed for use in 
a machine shop, was purchased by the defendant as 
a part of the machinery to be used in the manu- 
facture of the patented machine; and it is found 
that this or a similar drill would be necessary for a 
machine shop designed to manufacture the patented 
machine. Having thus been placed on the prem- 
ises by direction of the defendant, it passed to the 





plaintiff under its mortgage from Stevens as a part 
of the realty.” Read in this connection McKeage v. 
Hanover Fire Tis. Co., 81 N. Y. 88; Ward v. Kil- 
patrick, N. Y, Ct. App., 12 Rep. 53; Korbe v. Bar- 
bour, 23 Alb. L. J. 477; He parte Sheen, id. 211. 


In Allerton v. Chicago, U. 8. Circuit Court, North- 
ern District of Illinois, 20 Am. L. Reg. (N. 8.) 478, 
it was held that under a legislative power to ‘‘ regu- 
late the management” of a business, a city may 
exact a license fee from a street railway company, 
this being a police regulation. The Legislature had 
authorized the licensing of ‘‘hackmen, draymen, 
omnibus drivers, cabmen, expressmen, and all others 
pursuing like occupations.” The court said: ‘‘Om- 
nibuses may be licensed. They may pass over the 
same streets as those occupied by tlie horse railways, 
and they may carry passengers in the same manner. 
The only distinction which can be called substantial 
between the two classes of occupation is, that one 
carriage goes upon iron rails, in a regular track, 
with wheels, and the other carriage goes with wheels 
upon the ordinary street way. The Supreme Court 
of Pennsylvania has held that these street railway 
carriages are of a like nature as omnibuses, and 
there can be no doubt, I think, of the right of the 
city to demand a license from all omnibus drivers,” 
etc. This is consistent with Frankford and Phila. 
Pass. Oo. v. City of Philadelphia, 58 Penn. St. 119; 
Johnson v. Philadelphia, 60 id. 445; and Chicago 
Packing and Provision Co. v. City of Chicago, 88 Tl. 
221; but opposed to Mayor v. Second Ave. R. Co., 32 
N. Y. 261. See ‘Ordinances —reasonable and un- 
reasonable,” ante, 84; and upon the power of regu- 
lation, Cronin v. People, 82 N. Y. 318; 8S. C., 22 
Alb. L. Jour. 480. 


In Appeal of Phillipshury Savings Bank, Pennsyl- 
vania Supreme Court, April 1, 1881, 10 W. N. C. 
265, it was held, where in order to avoid a defense 
of usury to a mortgage which was to be given to a 
bank as security for a loan made by it, the mortgage 
was executed to an employee of the bank as mort- 
gagee and by him assigned to the bank as a pur- 
chaser, no consideration passing either to or from 
the employee, that the employee was not thereby 
constituted an agent of the bank so as to affect it 
with any knowledge that he might acquire during 
the transaction of a prior unrecorded mortgage. 
The court said: ‘‘Express or direct notice of the 
prior incumbrance is a distinct and positive knowl- 
edge of its existence, acquired by the subsequent 
incumbrancer or his agent, not on some former oc- 
casion, or through the medium of vague reports, 
emanating from persons not interested in the prop- 
erty, but obtained in the course of the transaction 
in which the security is taken, from persons whose 
situation and interests are calculated to inspire confi- 
dence in their statements. Implied, or as it is some- 
times called, constructive notice, is nothing more 
than evidence of actual notice, when the presump- 
tion thereof is satisfactorily warranted by the facts, 
or made necessary by considerations of public pol- 
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icy. Thus a person has constructive notice of the | senting it, without inquiry, is liable to the true 


contents of any instrument under which he claims 
or to which he is referred by such instrument. He 
is likewise visited with constructive notice of the 
actual interest of any tenant in possession with 
whom he deals, and also of previously registered 
transfers and liens. To render either kind of no- 
tice effective for the purpose of postponing a prior 
to a subsequent recorded mortgage, the proof should 
be not only clear and satisfactory, but it should be 
brought home to the party to be affected or to his 
agent, before the transaction in which he is inter- 
ested is completed. Every thing done after such 
notice is considered as done mala fide, and so far 
from availing to protect the second mortgagee, will 
have the effect of postponing his security to that of 
the unrecorded mortgage.” ‘‘Implied or con- 
structive notice which arises from legal inference 
drawn from facts and circumstances, is only effect- 
ual to charge a purchaser or mortgagee when the 
circumstances are of such a character that a failure 
to obtain the knowledge would be gross and culpa- 
ble negligence. When it is sought to affect him 
with express notice, it must be shown that actual 
information was directly communicated in some 
form, or by some person having an interest in the 
property. ‘Notice from an unauthorized party, or 
from one having no interest, is mere rumor.’ Chur- 
cher v. Guernsey, 3 Wright, 84. The vague reports 
of strangers, or information given by disinterested 


persons, respecting a defect in title to land, will not 


have the effect of notice toa purchaser. Kerns v. 
Swope, 2 Watts, 75; Ripple v. Ripple, 1 Rawle, 386; 
Boggs v. Varner, 6 W. & 8. 469; Jacques v. Weeks, 
7 Watts, 261; Maul v. Rider, 9 P. F. Smith, 167.” 
As to notice by reason of being subscribing witness 
to a deed, see Vest v. Michie, 31 Gratt. 149; S. C., 
31 Am. Rep. 722. A corporation not constructively 
chargeable with knowledge of director; First Nat. 
Bk. of Hightstown v. Christopher, 11 Vroom, 435; S§. 
C., 29 Am. Rep. 262; Wickersham v. Chicago Zinc 
Co., 18 Kans. 481; 8. C., 26 Am. Rep. 784. When 
notice of mortgage to solicitor not notice to client, 
Cave v. Cave, 22 Alb. L. J. 297. 


—__>___——. 


ONE HUNDRED AND TWENTY-NINTH 
MASSACHUSETTS REPORTS. 


‘P\HIS volume is of unusual general interest, judged 

even by the Massachusetts standard, which is 
the highest. We commend the following cases to 
especial notice: 

A landlord letting rooms in the same building to 
different tenants, the building having a common 
stairway, is bound to keep the stairway in reasona- 
ble repair, and the tenants are not to be conclu- 
sively deemed negligent in using it after learning 
that it has become dangerous. Looney v. McLean, 
p. 33. 

The promisor of an interest coupon, numbered, 
and payable to bearer, and one of a large number 
outstanding, overdue, having received notice that 
it has been stolen, and paying it to the person pre- 





owner, aithough he had received no offer of indem- 
nity, had been in the habit of paying-such coupons 
as if current, and gave notice to the true owner of 
the name of the person receiving payment. Hinck- 
ley v. Union Pacific Railroad, p. 52. 

If an indorser of a dishonored note pays it to 
the holder, no proper demand having been made 
upon the maker, he may recover the amount so paid 
on subsequently learning that fact. Talbot v. Nat. 
Bk. of Commonwealth, p. 67. 

Where an insane person is received into an asy- 
lum, on the application of others and on an express 
contract by third persons to pay for his board and 
expenses, no action can be maintained against him 
by the asylum therefor. Massachusetts General Hos- 
pital v. Fairbanks, p. 78. 

In an action upon acontract to pay a sum of 
money at a certain time with interest at a specified 
rate, the creditor is entitled to recover interest at 
that rate, not merely until the time the principal is 
agreed to be paid, but until it is actually paid or 
his claim for principal and interest is judicially de- 
termined. Union Inst. for Savings v. Boston, p. 82. 
See case in full, 23 Alb. L. J. 130. 

A mortgagor conveyed the mortgaged premises, 
the grantee assuming the mortgage. The grantee 
afterward conveyed the premises to the mortgagee, 
the deed reciting that the conveyance was subject to 
the mortgage. /e/d, that the mortgage was merged, 
and there could be no recovery on the mortgage 
note. Dickason v. Williams, p. 182. 

The payment of a life insurance premium by a 
third person, without the knowledge of the insured, 
although with his money, is of no effect. Whiting 
v. Massachusetts Ins. Co., p. 240. 

A child having been legally adopted and thus en- 
titled to inherit real estate in another State, having 
with its adopting father become resident in Massa- 
chusetts, where similar laws of adoption prevail, 
may inherit real estate there, although the wife has 
given no formal consent to the adoption, as required 
in Massachusetts. Ross v. Ross, p. 248. 

A railway company is liable for an injury sus- 
tained by one of its brakemen, by the fall of a der- 
rick erected by its employees at the side of its 
tracks, in such a position as to be liable to cave 
away with the bank, and negligently suffered so to 
remain. olden v. Fitchburg Railroad, p. 268. 

If a factor sells his own goods and his principal’s, 
for a gross sum, the principal cannot recover of the 
purchaser for his own goods. Roosevelt v. Doherty, 
p. 301. 

A voluntary assignment, by a debtor residing in 
another State, of property in Massachusetts, for the 
benefit of creditors, is postponed to a subsequent 
attachment by a non-assenting creditor residing in 
Massachusetts. Pierce v. O' Brien, p. 314. 

The figures ‘‘ 523,” on hosiery, in combination 
with a wreath and an eagle, and used to denote the 
grade and the origin of the manufacture, are a valid 
trade-mark. Lawrence Manufacturing Co. v. Lowell 
Hosiery Mills, p. 325. 

A passenger injured while sitting on the front 
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platform of a street car, in spite of the rule of the 


company and the warning of the driver, has no 
remedy against the company. Jills v. Lynn and 
Boston R. Co., p. 351, 

An attorney at law, being intrusted with a note 
for collection, deposited it in a bank for collection, 
without stating on whose account. The bank col- 
lected it and applied the amount on a debt of the 
attorney to the bank. The attorney becoming bank- 
rupt, the bank made a settlement with his assignee, 
including the amount of the note. <A year after- 
ward, but as soon as he learned of the collection of 
the note, the owner demanded the proceeds of the 
bank, which being refused, he brought suit there- 
for. Held, not maintainable. Wood v. Boylston 
Nat. Bk., p. 358. 

A religious society giving public notice of a meet- 
ing to be held at its church, and inviting members 
of other societies to attend, is liable to one so in- 
vited and attending, for a personal injury sustained 
by him by means of the dangerous condition of the 
premises. Davis v. Central Congregational Society of 
Jamaica Plain, p. 367. 

If one sells goods in fact to a second, supposing 
that the sale is really to a third through the second 
as his agent, and solely in reliance on the third, al- 
though the second sells them to the third, the first 
cannot recover therefor from the third. Stoddard 
v. Ham, p. 383. 

In view of death, A. delivered to B. a sealed 
package containing a sum of money and savings 
bank books, and a writing signed by him, stating 
where he wished to be buried, and directing that 
the balance, after paying all bills and expenses, 
should be divided among specified "persons, at the 
same time telling B. of the contents and generally 
of the directions. Held, a valid gift causa mortis in 
trust. Also held, that a gift of a savings bank book, 
causa mortis, carries the deposit without any assign- 
ment. Pierce v. Boston Five Cents Savings Bank ; 
Turner v. Extabrook, p. 425. 

Bank A. having discounted a note, sent it through 
the clearing house for payment, charging it to bank 
B. at which it was payable. The letter of the latter 
bank, erroneously supposing the maker was in 
funds, stamped it ‘‘ paid.” The mistake being dis- 
covered, the other bank and the indorser were noti- 
fied of it before the close of banking‘hours, and the 
note was duly protested. Bank B. afterward paid 
it to bank A., and sued the indorser. eld, main- 
tainable. Manufacturers’ Nat, Bk. v. Thompson, p. 
438. ” 

On the trial of an indictment for adultery, evi- 
dence is competent to show the reputation for chas- 
tity of the woman with whom the offense is charged 
to have been committed. 
p. 474. 

A railway train having overshot a station, a pas- 
senger for that station got off while the train was 
in motion, and was killed by another train while 
making his way to the station. Held, that he had 
ceased to be a passenger, and the railway company 
was not criminally liable under the statute. Com- 
monwealth v. Boston and Maine Railroad, p. 500. 


Commonwealth v. Gray, 








Coasting upon hand-sleds on a city street is not a 
defect or want of repair of a highway, for which 
the city is liable to one injured thereby. Pierce v. 
City of New Bedford, p. 584. 

A statute of Massachusetts, prohibiting the driv- 
ing or floating of logs, timber, etc., down Connecti- 
cut river, unless the same are formed into rafts and 
sufficiently manned, is constitutional as to logs, etc., 
coming from another State through Massachusetts 
on the way to a third State. Harrigan v. Connecti- 
cut River Lumber Co., p. 580. 

A city, bound DY statute to maintain a draw- 
bridge as part of a public highway, is not liable to 
the owner of a vessel for detention caused by the 
draw being narrower than the law prescribes, nor 
for the action of the superintendent of the bridge, 
resulting in delaying the vessel, in the absence of 
in express statutory liability. French v. City of 
Boston, p. 592. 

A city, having for a fee licensed the owner of an 
animal to erect a booth on a public square and there 
to exhibit the animal, is not liable for an injury 
caused by the animal’s frightening a horse while 
such animal was being exercised on the public street 
outside the booth. Cole v. Newburyport, p. 594. 

Mr. Lathrop’s work as reporter is in every respect 
well done. The volume brings down the decisions 
to November, 1880. 

sce: 
A CHAPTER OF ANTI-RENT HISTORY. 


7) | ISTORY repeats itself,’ is a saying which is 
verified in the experience of each succeeding 


generation. When the inspired penman asserted that 
‘*the thoughts and imaginations of man's heart were 
evil and that continually,’”’ it was not a random asser- 
tion. It is true that there are times and circumstances 
and localities where wickedness is developed more 
palpably than at other times; but the seed having been 
planted, the growth and blossoming and fruitage will 
surely come in due time. 

Just now we have Agrarian-ism in England; Land- 
League- ism in Ireland; Nihil-ism in Russia; Social-ism 
in Germany; Commune-ism in France; and a sprink- 
ling of all these isms in the United States. 

These different phases of villainy all have their origin 
and growth in aspirit of unwillingness to submit to 
the laws and to the legal rights of individuals. A class 
of people exist of whom it may truly be said, they are 
too lazy to work and too proud to beg. They act upon 
the principle that the world owes them a living, and a 
living they will have — whether they get it by fraud or 
force is quite immaterial tothem. If aman is wealthy, 
although his property is inherited, or earned by his 
personal industry, prudence, foresight and integrity, 
in addition to shrewd business qualifications, it is of 
no consequence to these levellers. 

But there is another class who occupy a somewhat 
important and influential place in the community, who 
are prepared to embark ina crusade against vested 
rights, even to the uprooting of the very foundations 
of society, and who, if they cannot plunder a man 
while living, will steal his corpse after death. 

Many of our readers will be surprised on being told 
that this restless, lawless and dangerous spirit of 
Agrarian-ism or Land-League-ism and resistance of 
the law, manifested itself in the county of Sullivan, 
in this State, at least three-quarters of a century ago, 
when Gerard Hardenbergh, the owner of a large tract 
of land in the nortbern part of the county, was assas- 
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sinated because he was disposed to get possession of 
his property. ‘‘Squatter sovereiguty’’ was the title 
by whichthe murderers claimed as against the rightful 
owner, and he was deprived of life by a systematic 
plan, much as landlords and their agents in Ireland 
have been more recently dealt with. A death-bed con- 
fession and detailed statement of these ancient land- 
leaguers, as to their origination, was made several 
years afterward, by one of them, known to the writer; 
but it was extra-judicial and of no avail except to 
direct attention to the individual who fired the fatal 
shot, and who was then alive. 

The next and more extensive outbreak against the 
law of property and rights of owhership occurred in 
the county of Albany about the year 1842, and the two 
or three succeeding years, and was known in the 
history of our State as the Helderbergh war, or as the 
Anti-Rent war. 

The Van Rensselaer title,and the Livingston title, 
also, to large tracts of land in Albany, Rensselaer, 
Columbia and some other counties, were as perfect as 
the title to real estate could be. These lands had been 
held more than a century by the owners, no one dis- 
puting the title. They were held under letters patent 
from the British crown. The owner preferred leasing 
the land for a long term rather than sell it, and hun- 
dreds of persons were willing to occupy under a lease- 
hold contract with the land owner. Je was not bound 
to sell—they were not bound to lease; but by mutual 
agreement leases were executed on terms very favor- 
able to the tenants. But after the lapse of years, and 
when the rental in the aggregate had equalled the value 
of the land, these tenants, ignoring their contracts, 
came to the conclusion that they ought to own tle 
land in fee; forgetful of the important fact that they 
had had the exclusive use of the land, as an equivalent 
for such rental. 

A spirit of hostility to the right of ownership, and 
of vindictiveness toward men of property, had been 
developing rapidly; more especially in the counties 
before named. It is now about forty years since the 
first organized resistance to the payment of rent 
occurred. This was on the Van Rensselaer tract, 
where civil process could not be executed, for which 
reason the military power was invoked and the Hel- 
derbergh war (as it was called) resulted. Gen, Stephen 
Van Rensselaer, the old patroon, was celebrated for 
his leniency toward his tenantry, and after his decease, 
which occurred in 1839, his son, Gen. S. Van Rens- 
selaer, Jr., who succeeded as landlord, was equally 
generous. But it was evident that this hostility 
toward land owners of large tracts, was then (in the 
name of Anti-Rentism) what Land-Leagueism is now. 
Combinations were formed, embodying thousands of 
persons, particularly in Rensselaer, Columbia, Dela- 
ware and Sullivan counties. Crafty and designing 
men were appointed officers and managers— funds 
were collected systematically — legal talent (always to 
be had, unfortunately, for a quid pro quo) was secured, 
and that movement, which in its inception seemed but 
asmall affair, ripened into a formidable assault upon 
the laws of the land and the rights of property. 

In Columbia county, and especially in the interior, 
where the occupants of the soil were principally ten- 
ants, the Anti-Rent organization was thorough. The 
leaders had names given to them by the “rank and 
file,” by which names they were known, and when any 
overt acts of violence were about to be performed, or 
any of their public meetings held, the members were 
disguised, wearing masks, calico dresses, etc., etc. The 
sheriff of the county, while attempting to serve legal 
documents, was captured, his papers taken from him 
by force and destroyed. It was about this time that 
information came to the city of Hudson that an offi- 
cial, attempting to perform his duty, had been wan- 
tonly killed. Of course the excitement was intense. 








It was known that there had been a gathering of dis- 
guised and armed men, at Smoky Hollow, a locality 
about six miles from Hudson, on that day. With com- 
mendable promptness, Theodore Miller, Esq., district 
attorney, and now judge of the Court of Appeals, 
accompanied by the sheriff of the county, N. C. Mil- 
ler, Esq., and Joseph D. Monell, Esq., a distinguished 
citizen of Hudson, took a carriage and proceeded to 
the place where the anti-renters were assembled, and 
to the scene of the alleged murder. On their way 
they met deputy sheriff Sedgwick and another person, 
who joined them. On their arrival, they found that 
the anti-rent meeting had ended and many of them 
had retired; but of those who remained, was the 
head center, Boughton, who was known by the eupho- 
nius sobriquet, ** Big Thunder,”’ and with him was the 
second in command, who was known as “ Little Thun- 
der.”’ These leaders in villainy were immediately 
arrested, but attempting to escape, got into a morass, 
were caught, put into the carriage and that night were 
safely lodged in jail at Hudson, despite their thun- 
dering. 

As might be expected the excitement was very great. 
The Indians (as the anti-renters chose to call them- 
selves) were counted by hundreds or by thousands in 
the aggregate, and threatened to burn the city if their 
leaders were not set at liberty. Knowing the despe- 
rate character of these men, who thus threatened the 
city, the citizens were greatly excited and justly 
alarmed. <A delegation consisting of the mayor, the 
district attorney, and other prominent men, went to 
Albany and laid the case before Gov. Bouck. A meet- 
ing of the State officers was immediately called at the 
adjutant-general’s office, for consultation. As the 
emergency admitted of no delay, it was determined to 
send a military force forthwith to protect the city and 
its inhabitants. Orders were immediately issued di- 
recting the Albany Burgesses Corps and the Emmett 
Guards, two splendid companies, to repair at once to 
Hudson, and on the 25th December, 1844, they marched 
from Albany. Ae company of mounted men from New 
York were ordered to report at Hudson immediately, 
to watch the movements of insurgents, outside the 
city. Two field-pieces accompanied the Albany troops. 
Orders were issued to the commandants of uniformed 
companies at Newburgh, Poughkeepsie, Kingston and 
Catskill, to be in readiness to march to Hudson ata 
moment's warning. Hudson was virtually under 
martial law. The field-pieces were in position, senti- 
nels posted, pickets established, and the soldiers, who 
were not on duty, quartered at the most convenient 
places, ready for service. Barges lying at the wharves 
were occupied as ‘‘quarters,’’ Adjutant-General A. C. 
Niven, superintending in person. Thorough prepara- 
tion prevented any demonstration by the insurgents, 
and in due time the troops were removed.: 

Meantime the Court of Oyer and Terminer was held, 
that is to say, in the summer of 1845, and “ Big Thun- 
der’’ and others, were indicted. Judge Amasa J. 
Parker, then recently appointed circuit judge, and 
who still survives as ag honor to the legal profession, 
presided. The trial occupied two weeks. The district 
attorney before alluded to (now Judge Miller of the 
Court of Appeals), assisted by the Hon. John Van 
Buren, attorney-general, conducted the prosecution. 
The prisoners were defended by Ambrose L. Jordan, 
Esq., afterward the attorney-general, and James Storm, 
Esq. ‘The jury failed to agree. The case was again 
tried in September, before Hon. J. W. Edmonds, cir- 
cuit judge. ‘‘ Big Thunder” was found guilty and 
sentenced to imprisonment for life. 

But the seed had been sown broadcast and in Dela- 
ware county it matured rapidly. The ‘‘ Indians,’’ as 
the anti-renters called themselves, were very numer- 
ous, independent of their allies in other counties. 

While the trials were progressing in Columbia county in 
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the summer of 1845, measures were taken in the county 
of Delaware to collect rents, and one Moses Earle, a ten- 
ant residing in Andes, refusing to pay, the necessary pa- 
pers were put into the hands of Osman N> Steele, under- 
sheriff, to collect ‘the rents. After the necessary pre- 
liminary steps, « day was fixed for the sale of property 
on the premises. The under-sheriff was accompanied 
by the attorney for the landlord and two or three other 
persons, but on arriving there he was confronted by 
about 200 Indians in disguise, armed with rifles, and 
as he attempted to ride into the field where the prop- 
erty was on which he had levied, he was shot and 
killed by them. The greatest excitement followed this 
assassination in open day and in the presence of hun- 
dreds. It now became a struggle between the law- 
abiding citizens and those who had determined to 
resist the law. Land-League-ism or the laws which 
provided for and protected ownership, was to prevail. 

Gov. Wright, who had succeeded Goy. Bouck, de- 
clared the county in a state of insurrection, and a bat - 
talion of troops was marched to aid the civil authori- 
ties and to preserve order. This was in August, 1845. 
At the inquest on the body of the under-sheriff, suffi- 
cient facts were ascertained as to the guilty leaders, 
and at a court held soon thereafter, about 250 persons 
were indicted; some for murder, and the greater num- 
ber for minor offenses connected with the outbreak. 
Many of those indicted were arrested, and several jails 
were hastily built of logs for their confinement until 
they should be tried. 

Among those indicted for murder was a man named 
John Van Steenberg; and another person named Ed- 
ward O’Conner. Van Steenberg fled and was con- 
cealed by his anti-rent friends in Sullivan county, but 
his whereabouts were ascertained and he was arrested. 
There were hundreds arrested and in prison awaiting 
trial. It was all-important that there should be no 
delay, and on the 22d September, 1845, the court of 
Oyer and Terminer opened at Delhi, the court-house 
anda jails being protected by an armed police. 

Judge Amasa J. Parker presided. Delhi had been 
his place of residence before his appointment as judge. 
His professional life had been spent there. He had 
worn the judicial ermine but ayear and a half, and now 
he was called upon to preside in cases involving life 
and death, arising withal out of circumstances involvy- 
ing not only the peace of society, but the legal rights 
of every person. But his official obligations required 
his efficient action, and well and faithfully did he 
meet the exigency. After a lucid and impartial 
charge to the grand jury he gave notice that however 
much time it might occupy, he would continue the 
session of the court until every indictment that 
might be found should be disposed of and the prisoners 
relieved. 

The people were represented by J. A. Hughston, 
district-attorney ; by J. Van Buren, attorney-general, 
and by Samuel Sherwood, Esq. 

The counsel for the prisoners were Samuel Gordon, 
of Delhi, Mitchell Sanford, Esq., of Schoharie, Samuel 
Bowne, of Otsego, and others. 

Van Steenberg was first tried and convicted of 
murder. O’Conner was next tried with a like result, 
and Judge Parker sentenced them to be hung on the 
29th November then next. Others were convicted of 
felony and sentenced to State prison for life, some for 
a less term, and some others pleaded guilty and sen- 
tence was suspended. The criminal calendar was 
cleared, the temporary prisons torn down, the law was 
fully vindicated, order restored, and Land-Leagueism 
completely demolished. 


In Sullivan county, where leasehold lands were 


located, the anti-rent organization was thoroughly 
perfected. Officers were chosen, tenants were assessed, 
funds raised, and every arrangement made to repudi- 








ate, even to the exercise of physical force. The agents 
of the land-owners, and all who sympathised with 
them, lived in continual danger of harm to their per- 
sons or property. In fact, it was unsafe for any one 
of this class to be seen in that locality, even in the day- 
time. 

The title of the owners of the lands was held under 
a2 patent known as the Hardenbergh patent, granted by 
Queen Ann on the 20th April, 1708. A portion of these 
lands, on partition, in 1749, fell to Chancellor Living- 
ston, and from him, by descent, to the present owners, 
whose title had never been questioned. ; 

But to make their hostility to the Livingston title, 
under which they had taken leases, more plausible, 
they claimed that the Hardenbergh patent, under 
which the landlords held, did not cover the anti-rent 
locality, and by a cunningly devised scheme they pro- 
cured a deed to their ‘‘ head-center ’’ from the trustees 
of the adjoining town of Rochester, in Ulster county. 
In 1703, Queen Ann had granted a patent to the trus- 
tees of Rochester for an extensive tract, the western 
boundary of which was described as the ‘* Great Moun- 
tains, commonly called the Blue Hills.” As the Har- 
denbergh patent was granted five years afterward, and 
its eastern boundary was the Rochester patent, it was 
all important to locate the Blue Hills, which the land- 
leaguers did in such a manner as to cut off the land- 
owners, provided they (the land-leaguers) established 
a valid title to the many thousand acres affected by the 
location they contended for. 

A series of litigations now ensued, and the court 
calendars indicated a settled purpose on the part of 
landlords and tenants to carry on the warfare to the 
last resort. 

In the State courts litigations were had, terminating 
in the Court of Appeals and resulting in favor of the 
landlords. In the United States Court a suit was 
instituted to settle the question of boundary line be- 
tween the Rochester and Hardenbergh patents, and to 
determine the claim of the anti-renters to the prem- 
ises, claimed also by the landlords. The case was 
tried before Hon. Samuel Nelson, circuit judge in the 
city of New York, in April, 1853, and decided in favor 
of the landlords. From which time Anti- Rentism and 
Land-Leagueism, with their excrescences, have existed 
only in memory. The leaders succumbed. The law 
of the land regulating ownership was established, and 
the rights of property vindicated. 

Subsequently the lands were offered for sale, and 
many of the occupants purchased and are a law-abid- 
ing people, who formerly not only threatened life, but 
executed their threats. 

Of those who were professionally in the litigations 
but few survive. Judge A. J. Parker, Judge Theodore 
Miller, A. C. Niven, John Sherwood, Esq., yet survive. 
Spencer and Hogeboom and Wright and Taber and 
Jordan and 8. J. Wilkin are gone. C. V. R. Luding- 
ton, Esq., and Hon. T. R. Westbrook (now of Su- 
preme Court), who were of counsel for the anti-renters, 
are yet alive. 

But the agrarian spirit still lives, and it is suscepti- 
ble of proof that an extensive, secret organization 
exists, holding doctrines of the most dangerous, 
levelling character. The element which is now de- 
veloping, under the different names of Nihil-ism, 
Commune-ism, Social-ism, Agrarian-ism, and Land- 
League-ism, is virtually of the same type with Anti- 
Rent-ism of former days, and might properly be 
classified as an aggregation of wickedness, under the 
synonym of devil-ism. All honest men should com- 
bine to resist this diabolic spirit, the tendency of 
which is to overturn the foundations of society and 
of good government as well. 

A.C. NIVEN. 

MONTICELLO, N. Y., June, 1881. 
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CONTRACT NOT TO BE PERFORMED WITHIN 
A YEAR. 
NEW YORK COMMON PLEAS, JUNE 6, 1881. 


LEVISON V. STIX. 


On the 31st day of December, 1879, plaintiff was by verbal 
contract engaged to serve defendant as clerk for one year, 
which year should terminate December31, 1880. Held, 
that the contract was not to be performed within a year, 
and was void by the statute of frauds. 


CTION for breach of contract. The plaintiff was 
by verbal contract, made on the 3lst of December, 
1879, engaged by defendant asaclerk for the term of 
one year, which year was to end December 31, 1880. 
before the expiration of this time defendant discharged 
plaintiff from hisemployment, without cause, as it was 
alleged. From ajudgment in favor of plaintiff defend- 
ant appealed. 


William Strause, for appellant. 
Morris S. Wise, for respondent. 


Per CcrrtAmM. In support of the position claimed 
upon the part of the respondent are cited the cases of 
Marvin v. Marvin, 75 N. Y. 242; Kent v. Kent, 62 id. 
560; Smith v. Conlon, 19 Hun, 236; and certain other 
cases, holding that where an act isnot to be done until 
a certain length of time has elapsed, that the day upon 
which the time is set running is to be excluded in the 
computation of time. 

The case of Marvin v. Marvin simply decides that 
where an act is to be done after the expiring of four 
days from the filing of a decision, the day of the 
filing of the decision must be excluded, because four 
full calendar days must elapse after the filing of the 
decision, before the act contemplated can be done; 
and that was all that was decided in that case. 

In the case of Kent v. Kent, the principle is recog- 
nized which was asserted in the case of Boydell vy. 
Drummond, 11 East, 141, that a contract which may by 
its terms be performed within a year is not within the 
statute of frauds, but where the agreement by its terms 
is not to be performed within one year, it is within the 
statute of frauds. To the same effect is the case of 
Smith v. Conlon, and in that case the various decisions 
of this State seem to be carefully collated, which es- 
tablished the proposition above mentioned. 

It is clear that the employment in the case in ques- 
tion was not to commence until the Ist of January, 
1880, and upon precisely such a state of facts in the case 
of Cawthors v. Carden, 15 C, B. (N. 3.) 406, it was de- 
cided that the contract was within the statute. In 
that case it was held that a contract entered into on 
the 24th to serve for twelve months, commencing on 
the 25th, is within the statute; and the case of Brace- 
girdle vy. Heald, 1 Barn. & Ad. 722, is there cited, in 
which it was held that a contract for a year’s service, 
to commence at a subsequent day, beinga contract not 
to be performed within a year is within the statute of 
frauds. 

In fact it is impossible to see, if the term of service 
is tocommence at any time subsequent to the time of 
making the contract, and the contract is for a full 
year, how it is possible that it should be performed 
within a year. 

It is undoubtedly the intention of the statute to 
require all contracts which are not to be performed 
within the year from the time of making shall be in 
writing, and in order that they shall be completed 
within the year it is absolutely necessary that the time 
of making and the year of performance must be within 
the same year; and if the time of making is to be ex- 
cluded and the time of performance is to be a full year, 





the contract cannot be performed within the year 
within which it was made. 

The judgment in this case must be reversed. 

Note. See contra, Dickson v. Frisbee, 52 Ala. 165; 23 
Am. Rep. 565. 


—<~—__—__—— 


RIPARIAN OWNERS ALONG A CANAL. 


WISCONSIN SUPREME COURT, MAY 10, 1881. 


LAWSON Vv. Mowry. 


While by the law of this State one who should receive from 
the owner of land, through which a canal passes, a deed 
of alot abutting upon such canal, which is a public high- 
way, would ordinarily take to the center of the canal, yet 
he would take no right, as against the other riparian own- 
ers, to draw off the waters of the canal through his lot to 
a level lower than that of any part of the canal on his 
premises, for the purpose of creating a water-power. 

In this case a canal andalock at its foot andadam (ina 
natural stream above it) by which the water was turned 
into it, were constructed at great expense by the original 
owners of the land, under authority of the Legislature, for 
the purpose of creating a hydraulic power as well as high. 
way, and the lots between the canal and the natura] 
stream below the dam were sold for a trifling considera- 
tion, without any expressed grant of water-power in the 
deeds, and the lots as platted were not intended to extend 
to the canal (though this was subsequently enlarged, so 
that the lots in fact abutted upon it), and separate leases 
of the power were taken from the grantors by the grantees 
of the lots, and the rents continued to be paid for many 
years, and the lessors, with knowledge of the lessees, 
during that time went to great expense in maintaining the 
dams, ete. Held, that a lessee could not resist payment of 
the rent under his lease, on the ground that he had a right 
to the water as a riparian owner, and took his lease under 
a mistake as to his legal rights. 


CTION for rent of water-power. The facts suffi- 


ciently appear in the opinion. 
Moses Hooper, for plaintiff. 
C. W. Felker, for defendant. 


Cassopay, J. There is no dispute but what Mowry 
was the owner and in possession of lots 21 and 22, and 
also lots 25 and 26, at the time of making the leases in 
question. It is urged with much force in his behalf 
that as the south water line of the canal, as completed, 
was at or nearly coincident with the north line of his 
lots, as found by the court, he took title, by virtue of 
the lots, not only to the center of the river, but also to 
the center of the canal, and therefore had the legal 
right, as riparian owner, independent of the leases, to 
draw from the canal, through his lots, into the river, 
the amount of water mentioned in the leases for the 
purposes therein designated, and hence that his cove- 
nants and agreements therein to pay water rent were 
wholly without consideration. It is true the court 
found that when Doty and Reed built the dam and 
dug the first race and made the plat, they intended to 
secure the location of the canal for navigation, speci- 
fied in the existing acts of Congress on the strip marked 
‘*reserved,” and also to secure a hydraulic power to be 
used on the lots along between the canal and the river; 
but it was also found that practically there was no fall 
in the canal or river on or against these lots, but that 
the hydraulic power was produced by the dam at the 
head of the canal, and that the level of the canal was 
about ten feet above the level of the river at these lots. 
The lots themselves were disposed of by Doty fora 
mere trifling consideration. Doty and Reed had them- 
selves expended about $30,000 in building the dam, 
raceway, aud basin near the foot of the canal, and the 
improvement company several thousand more. It was 
only the surplus water not needed for navigation that 
could be taken from the canal, through bulk-heads and 
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flumes, and used for hydraulic purposes, and then dis- 
charged into the river. It-is obvious that it was the 
dam, canal, and lock at the mouth of it, altogether as 
a whole, which created the water-power and artificial 
channel for navigation. 1t was essential also that each 
and every part should be in good repair, in order to 
secure surplus water not needed for navigation any- 
where along the line. 

If Mowry, as riparian owner of the four lots in ques- 
tion and independent of the leases, could divert a por- 
tion of the water from the canal into the river by 
means of artificial channels cut through these lots, and 
use the power created by the fall while passing for pro- 
pelling machinery, then it necessarily follows that the 
respective owners of each of the other thirty lots 
would have a similar right, to say nothing of the own- 
ers of lots lying between the canal and river north- 
westerly of lot 34, or owners of lands abutting upon 
the northerly side of the canal. If such lot-owners 
each had such right, then what was the extent of it? 
Of course, the right would necessarily be limited to 
the surplus water not needed for navigation. But 
even then the exercise of it by some would to that 
extent impair the exercise of it by others. Of course, 
such surplus water could be apportioned between such 
owners severally; but as water, like air, isa constantly 
moving elemeut, it would seem to require covenants 
or agreements to regulate the respective rights of par- 
ties. Butif the right to turn the waters from the 
canal into the river by such artificial channels is de- 
rived solely from such riparian ownership, then upon 
what theory could one of such owners restrict any of 
the others in the exercise of a right which he claimed 
for himself ? 

It is conceded upon both sides that no one has any 
property in any of the particles of water, as such, and 
hence there could be no partition of it by reason merely 
of the ownership of lots. It is the use of water while 
passing that gives it value. If its passage at a given 
point is by a level plane, then is its use at that point to 
be confined to the purposes for which it is adapted 
while in that condition—as, for instance, navigation— 
or may a fall be created by an artificial channel? Were 
it conceded that the lots extend not only to the center 
of the river, but also to the center of the canal, and 
that Mowry had all the rights in the canal and its 
water of any riparian owner, then, undoubtedly, he 
would have the right to use the land in any way com- 
patible with the use of the canal for navigation, pro- 
vided he did not abridge corresponding rights of other 
riparian owners. Walker v. Shepardson, 4 Wis. 486; 
Greene v. Nunnemacher, 36 id. 50; Delaplaine v. Ry., 
42 id. 214; Diedrich v. Ry., id..248. But would he, as 
such riparian owner, have the right, by means of an 
artificial channel through his own lot, to create a 
water-fall by turning the waters of the canal through 
the same into the river? Can a person owning 
land from one stream to another rightfully turn 
the waters of the one having the greatest altitude into 
the other by means of an artificial channel through his 
own land? In Sampson v. Hoddinott, 87 Eng. Com. L. 
590, it was held that the detention of water in that 
case by one of several riparian owners, for irrigation, 
was such that an action would lie for the injury, and 
that every proprietor of lands on the banks of a natural 
stream has aright to use the water, provided he so 
uses it as not to work any material injury to the rights 
of the proprietors above or below him on the stream. 

In Wilts & Berks Canal Nav. Co. v. Swindon Water- 
works Co., L. R., 9 Ch. App. Cas. 451, a canal company, 
having power to supply their canal with water from 
the neighboring streams, bought a mill, and turned 
the mill-stream into the canal. Many years after the 
water-works company diverted part of the mill-stream, 
and thereby supplied with water a neighboring town; 
and it was ‘‘held thatthe canalcompany * * * were 





riparian proprietors, and had power to prevent the un- 
lawful use of the water by other riparian proprietors, 
and that the supply of a neighboring town was such 
unlawful use.”’ It was also there held that the canal 
company might sell surplus water. The doctrine of 
that case was approved on appeal, although the decree 
was modified. L. R., 7H. L. 697; 8S. C., 14 Moak, 86. 

In Miner v. Gilmore, 12 Moore’s P. C. C. 156, Lord 
Kingsdown stated the law thus: ‘ Every riparian pro- 
prietor has a right to what may be called the ordinary 
use of the water flowing past hisland.’’ He also has the 
“right to the use of it for any purpose, * * * pro- 
vided that he does not thereby interfere with the rights 
of other proprietors, either above or below him. * * 
He has no right to interrupt the regular flow of the 
stream, if he thereby interfere with the lawful use of 
the water by other proprietors, and inflicts upon them 
a sensible injury.” 

In MceCalmount v. Whitaker, 3 Rawle, 90, Gibson, C. 
J., thus tersely states the rule: ‘*'The water-power to 
which a riparian owner is entitled consists of the fall 
in the stream when ia its natural state as it passes 
through his land or along the boundary of it; or in 
other words, it consists of the difference of level be- 
tween the surface where the stream first touches his 
land and the surface where it leaves it.”’ And this was 
sanctioned in Brown v. Bush, 45 Penn. St. 66. 

In Miller v. Miller, 9 id. 74, it was held that ‘a su- 
pra-riparian owner is liable to the owner of the land 
below him for every material diminution of the flow 
of tlfe water by a diversion from the stream, whether 
for irrigation or other purposes; and this, though no 
actual injury may have been suffered.’”’ To the same 
effect are J'yler v. Wilkinson, 4 Mason, 397; Webb v. 
Co.,3Sumn. 189; Mayor v. Appold, 42 Md. 442; Tillot- 
son v. Smith, 32 N. 11. 90; Parker v. Griswold, 17 Conn. 
288; Harding v. Water Co., 41 id. 87; Gleason v. Co., 
101 Mass. 72; Van Hoesen v. Coventry, 10 Barb. 518; 
Clinton v. Myers, 46 N. Y. 511. 

No case has been cited which would seem to author- 
ize Mowry to tap the canal, merely because his land 
was contiguous thereto; but on the contrary, the 
authorities cited above seem to indicate pretty clearly 
that even if he had the rights of ariparian owner in 
the canal, yet that they would not have authorized 
him to divert the waters therefrom by means of an 
artificial channel through his lots to the injury of other 
riparian owners above or below. It was the Legisla- 
ture which gave the authority to obstruct the channel 
of the river by the building of the dam and canal, and 
to make use of the water-power thereby created for 
navigation, and the surplus for hydraulic purposes. 
The water-power thus created by the dam was not 
necessarily confined to the use of it at the dam. It is 
common to conduct water froma pond created by a 
dam by means of artificial channels, in order to make 
available the increase of the head by reason of the 
additional fall in the bed of the stream below the dam. 
The embankment or land between such artificial chan- 
nel and the bed of the stream is nevertheless as neces- 
sary to preserve the water-power as the dam itself. It 
is in effect nothing less thana wing of the dam. The 
canal, down as far as the lock, is in effect nothing less 
than an enlargement or arm of the pond created by 
the dam. It is the fall of the water which gives the 
power, and the power which gives the value for hy- 
draulic purposes. The right to create and maintain 
the power, as well as the canal, was authorized by legis- 
lative grant to Doty, Reeds, and their associates, and 
to be rightfully enjoyed by others it must be derived 
from them, or some of them. 

By means of the dam, canal, embankment, and lock, 
the power derived from the surplus water could be 
made available at the lots in question by means of an 
artificial channel; but the right to create such channel 
and use such power at the lots was not derived exclu- 
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sively from the ownership of the lots themselves, but 
reached back to the authority to create and maintain 
the dam, canal and lock and to use the surplus water 
for hydraulic purposes. Any other theory would leave 
(he owner of every dam and water-power to the mercy 
f every person owning land from the pond above the 
dam around the same to the river below, and through 
which an artificial channel could be cut. It would 
take from the dam, and the water-power created by it, 
much of its value, and transfer it, without considera- 
tion, to lands in the vicinity. The right given by deed 
to draw water from a water-power and use it in pro- 
pelling machinery, without designating the particular 
land upon which it shall be used, has frequently been 
recognized by this and other courts. Such right, as 
acquired by deed or grant, reaches back to the dam, 
and gives an interest in the power thereby created. 
Smith v. Ford, 48 Wis. 162-6; Spenseley v. Valentine, 
34 id. 154; Wooliscroft v. Norton, 15 id. 198; Noonan v. 
Orton, 4 id. 336; Crittenden v. Field, 8 Gray, 621; Whit- 
tier v. Co... 9 N. H. 454. 

But here the lots of Mowry, as platted, were not in- 
tended to extend to the canal. Plat G shows a vacant 
strip between them and the lands marked “ Reserved,”’ 
and plat H shows a vacant strip between the lots and 
the canal. It is very evident from the record that 
neither Mowry nor any one else had any conception 
that the mere ownership of the lots gave him any right 
to draw water from the canal until quite recently. In 
fact, the gist of the defense is that he was mistaken as 
to his legal rights until recently. To acquire the right 
to draw water from the canal and use it in propelling 
machinery, and then discharge the same into the river 
below the dam, he procured the leases in question. By 
executing the leases "he acknowledged that the lessors 
then had the property, rights and privileges thereby 
purporting to be granted. To escape from the doctrine 
of estoppel, applicable in such cases, it is urged that 
Mowry was mistaken in his legal rights. But we are 
unable to discover any such mistake, and the long time 
which elapsed between the making of the leases and 
the alleged discovery of the mistake, in a matter so 
valuable to himself, seems to very much weaken the 
importance of the alleged discovery. It is manifest, 
not only from the nature aud character of the prop- 
erty, its surroundings, and the plats in evidence, but 
also from the leases themselves, that by the mere con- 
veyance of the lots by their numbers, there was no 
intention to transfer to the grantee the valuable water 
rights afterward stipulated for by the leases. The in- 
tent in such cases, where it is not precluded by the 
express words of the grant, is always an important 
subject of inquiry. 

In Bradford v. Cressey, 45 Me. 13, Rice, J., said: 
“The intention of the party is always to be sought in 
the interpretation of deeds, as in other written instru- 
ments. If the language leaves that intention at all 
doubtful, the instrument should be examined and con- 
strued, when practicable, by the light of the circum- 
stances which surrounded and were connected with the 
execution of the instrument.’? See Molt v. Mott, 68 
N.Y. 246; Babcock v. Utter, 1 Keyes, 115, 397; Hatch v. 
Dwight, 17 Mass. 289. Construing the conveyance of 
the lots in question for the trifling consideration named 
in the light of the circumstances which surrounded 
and were connected with their execution, and the in- 
tent of the grantors and grantee therein, clearly ap- 
pears to be just what, not only Doty and the Reeds, 
but Mowry, in effect declared it to be in the execution 
of the leases, to wit, asimple conveyance of the lots, 
without any intent to grant any right or privilege in 
the dam, water-power, or canal. As stated, Doty and 
the Reeds had granted to the improvement company the 
right of way for the canal, and the right to maintain 
the same, and all their right, title, and interest in the 
dam—subject, however, to their right to use the surplus 





water and privileges, and to maintain and keep in repair 
all flumes, races, bulk-heads, waste-weirs, and other 
erections for the use of the water; and the improvement 
company thereby granted to them, their heirs and 
assigns, all their right and claim then present or pros- 
pective in said water-power, and the use thereof at 
Menasha, and the sole right to use, lease, sell or dis- 
pose of all the surplus water to be taken from the dam 
or any point on the canal. The property, rights and 
privileges thus designated as belonging to Doty and the 
Reeds, including the leases in question, became trans- 
ferred to the plaintiff, Lawson, in the winter of 1875-6, 
as found by the court, and there would seem to be no 
reason why he should not recover in this action. 
The judgment of the county court is affirmed. 
—_- > 
PROBATE OF SEPARATE WRITING RE- 
FERRED TO IN WILL. 
MASSACHUSETTS SUPREME JUDICIAL COURT, JAN. 
17, 1881, 


NEWTON Y. SEAMAN’S FRIEND SOCIETY.* 

If a will, duly executed and witnessed, incorporates in itself 
by reference a paper not so executed and witnessed, con- 
taining directions as to the disposition of the testator’s es- 
tate, such paper, if in existence at the date of the will and 
clearly identified as the paper referred to, is a part of the 
will, and should be admitted to probate as such, 

The Probate Court, after admitting a will to probate, and‘after 
the time for appealing from the decree has passed, may 
admit to probate aypaper referred to in the will, and which 
in law forms part of it, and which by mistake was not 
presented to the court when the will was admitted to pro- 
bate. 

PPEAL from a decree of the Probate Court, ad- 

f mitting to probate a book as part of the will of 

Alexander De Witt. 

On February 4, 1879, his will and four codicils were 
admitted to probate, and William Newton and Charles 
A. Angell were appointed executors. On June 3, 1879, 
they presented a petition to the judge of probate, set- 
ting forth that the second clause of the third codicil of 
the will was as follows: ‘I revoke that part of my will 
which gives directions for the payment of my legacies, 
and order and direct my executors or the survivor of 
them to pay the several legacies mentioned in my wills 
and codicils, as near as possibly convenient, according 
to the directions written in a book by Melvin W. Pierce, 
signed by me, Alexander De Witt, and witnessed by 
said Melvin W. Pierce;”’ that the petitioners had the 
book referred to in their possession, but did not offer 
it for probate with the will because they did not think 
it necessary to have it admitted to probate; that the 
book filed with the petition was the book referred to 
in said codicil, and was in existence at the time of the 
making of said codicil; and praying that the same 
aight be admitted to probate as part of the will of 
Alexander De Witt. 

On this petition, after due notice to all parties inter- 
ested, the judge of probate ordered a decree to be 
entered, which, after recitiug that it appeared that a 
part of the directions in said book, to wit, the writing 
on the cover and on certain specified pages thereof, 
with the exception of certain specified words and 
figures on two of those pages, were a part of the will of 
the deceased, namely, of the third codicil thereto, and 
that the same, being written and signed by the de- 
ceased and witnessed by Melvin W. Pierce at the time 
of the execution of said codicil, was legally executed, 
ordered that the aforesaid parts of the book, and the 
directions written therein and signed by the deceased, 
be allowed as part of the third codicil and of the last 
will of the deceased. 





*To appear in 180 Massachusetts Reports. 
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From this decree two of the legatees appealed to this 
court, assigning as reasons of appeal that the book was 
not a part of the will and codicils; and that it was of- 
fered for probate too late. 

At the hearing of the appeal the parties agreed that 
the facts set forth in the petition of the executors were 
true; and that the only other facts material to the de- 
termination of the case were as follows: On the cover 
of the book were written the following words, signed 
by the testator, and witnessed by Melvin W. Pierce: 
“Directions to my executors in the way and manner I 
wish all the legacies to, be paid as near as possibly con- 
venient. Should I dispose of any of the property 
herein named before my decease, [ orderand direct my 
executors to make up the legacies in stocks or other 
securities or cash, as they may think best.’’ The book 
contained several pages of instructions as to paying, in 
specific property, legacies given in the will and codicils, 
comprising twelve classes or divisions of instruction, 
each division being signed by the testator and wit- 
nessed by Pierce. The book further contained two 
entries, by way of marginal note and interlineation 
by the testator after the execution of the third codicil, 
which consisted of the words and figures excepted in 
the decree of the Probate Court; and also a list of 
property not disposed of on the testator’s eightieth 
birthday, at the end of the book and wholly distinct 
from the instructions, which was not offered for pro- 
bate nor mentioned in that decree. With these excep- 
tions, the whole book was admitted to probate in the 
court below, and was in its present form at the times 
of the making of the codicil aud of the testator’s 
death. 

The case was reserved by Gray, C.J., at the re- 
quest of both parties, for the consideration of the full 
court, and for the entry of such decree as law and jus- 
tice might require. 


W. W. Rice & S. Haynes, for appellants. 
W.S. B. Hopkins, for appellees. 


Gray, C. J. If a will, executed and witnéssed as 
required by statute, incorporates in itself by reference 
any document or paper not so executed aud witnessed, 
whether the paper referred to be in the form of a will 
or codicil, or of a deed or indenture, or of « mere list 
or memorandum, the paper so referred to, if it was in 
existence at the time of the execution of the will, and 
is ideritified by clear and satisfactory proof as the paper 
referred to therein, takes effect as part of the will, and 
should be admitted to probate as such. Allen v. Mad- 
dock, 11 Moore P. C. 427; Singleton v. Tomlinson, 3 
App. Cas. 404; Jackson v. Babcock, 12 Johns. 389; 
Tonnelev. Hall, 4 Comst. 140; Chambers v. McDaniel, 
6 Ired. 226; Beall v. Cunningham, 3 B. Monr. 390; 
Harvy v. Chouteau, 14 Mo. 587. 

In Loring v. Sumner, 23 Pick. 98, 102, Mr. Justice 
Morton said, ‘‘ There is no doubt that a valid bequest 
or devise may be made by reference to objects and 
documents not incorporated in orannexed to the will.”’ 
In that case the will contained this clause: ‘I have 
given to my son, Nathaniel Loring, Jr., one thousand 
dollars by note for his full part of my estate.”” It was 
held that this was a valid legacy of the sum of $1,000, 
although the note had no validity as a note, for want 
of consideration, and had not been made with any tes- 
tamentary intent. It is true that the amount of the 
legacy there appeared on the face of the will. But in 
Wilbar v. Smith, 5 Allen, 194, this feature was wanting; 
the testator, having signed and delivered to four of 
his children respectively promissory notes which were 
without consideration and ineffectual as gifts mortis 
causa, on the same day made his will, by which, after 
various pecuniary legacies to other children and grand- 
children, he gave to the four children ‘an equal pro- 
portion with”’ the others, ‘“‘each to have in the same 





proportion as I give in this will, together with the 


notes of this date to”’ the four children; and it was 
held that the four took specific legacies of the amounts 
of the notes. And in Thayer v. Wellington, 9 Allen, 
283, 292, it was said by the court, ‘‘A testator may 
refer expressly to a paper already executed, and de- 
scribe it with such particularity as to incorporate it 
virtually in to the will, or hé may refer to deeds or 
other instruments, or monuments, or existing facts, 
to which reference may be had in construing his 
will.”’ 

In Allen v. Maddock, above cited, a codicil headed, 
“This is a codicil to my last willand testament,’ was 
duly executed and attested in 1856 ; upon search among 
the papers of the testatrix after her death, there was 
found, enclosed in a sealed envelope on which were 
written the words “Mrs. Aun Foote’s will,’’ a will 
executed by her in 1851, but not so attested as to have 
any validity asa will, and no other testamentary paper 
of any description was found. Mr. Pemberton Leigh 
(afterward Lord Kingsdown) delivered the judgment 
of himself, Dr. Lushington, Sir Edward Ryan and Sir 
Cresswell Cresswell, affirming the decree of Sir John 
Dodson, reported in Deane, 325; and upon an elab- 
orate review of the authorities, holding that this will 
was sufficiently identified as the last will referred to by 
the codicil of 1856, and was incorporated with and 
made valid by that codicil,and that the two should be 
admitted to probate as together constituting the last 
will and codicil of the testatrix, although, as was ob- 
served inthe judgment, since the St. of 7W. IV &1 
Vict. chap. 26 (as under our Gen. Stats., chap. 92, § 6), 
“no paper not properly executed and attested can, 
in strictness, be for any purpose a will or codicil.” 

Several decisions of Sir Herbert Jenner Fust since the 
statute, notreferred to in that judgment, are tothe 
like effect. For instance, where a widow made a will 
devising and bequeathing all her real and personal 
estate upon the trusts expressed in the will of her late 
husband, which she described by its date and as hav- 
ing been afterward revoked, it was held that the 
revoked will of her husband should be admitted to 
probate as part of herwill. Goods of Durham, 1 Notes 
of Cases, 365; S. C.,3 Curt. Eccl. 57. So where a testa- 
tor left property to his eldest son, in trust for himself 
and the other children as expressed in an indenture of 
settlement made between him and the testator two 
years before, it was held that the indenture was part 
of the will, but that as the original indenture ought to 
be retained by the trustee, a notarial copy should form 
part of the probate. Goods of Dickens, 1 Notes of 
Cases, 398; 8. C., 3 Curt. Eccl. 60. And where atesta- 
tor left a will and codicil, and on the first page of the 
willreferred to ‘‘the paper hereunto annexed, as a 
furtber distribution of my effects,’”’ and at his death 
the will and codicil were found ina sealed packet, and 
attached to the will by a pin was a paper containing 
such a disposition and stated by the testator to be the 
paper referred to in the will, this paper was admitted 
to probate as part of the will. Goods of Willesford, 1 
Notes of Cases, 404; S. C., 3 Curt. Eccl. 77. See, also, 
Goods of Bacon, 3 Notes of Cases, 644; Goods of Smartt, 
4 id. 38. 

In Dickinson vy. Stidolph, 11 C. B. (N. 8.) 341, a testa- 
trix, on August 27, 1819, made a will executed and 
attested in the manner required to pass both real and 
personal estate, making specific devices and bequests, 
containing no residuary devise, appointing an execu- 
trix, and “‘revoking all former wills, excepting two 
memorandums dated May 10, 1819, which are to remain 
in force with this my last will.’’ After her death, one 
memorandum only dated May 10, 1819, was found, 
which was signed by her and attested sufficiently fora 
will of personal property, but not for a will of real 
estate, and which, though not styling itself a will, pur- 
ported to dispose of her property, without mentioning 





132 


THE ALBANY LAW JOURNAL. 











whether it was real or personal. This memorandum 
was admitted to probate with the will, but by the law 
of England was not thereby established as to real es- 
tate. But in an action at law to try the title to the 
real estate, it was held, after advisement, ina judg- 
ment delivered by Mr. Justice Williams (the author of 
the Treatise on Executors, and a master of the law of 
wills) in behalf of himself and Chief Justice Earle and 
Justices Willes and Byles, that the memorandum was 
incorporated in and republished by the will, and op- 
erated on the real estate of the testatrix. 

In Quihampton v. Going, 24 Weekly Rep. 917, a tes- 
tator by his will declarec, ior the information of his 
trustees, that the amounts or values entered on a cer- 
tain page of his ledger, dated fourteen days earlier than 
the will and signed by him, were the only advance- 
ments, either by way of gift or loan, previously made 
by him to any of his children. SirGeorge Jessel, M. R., 
held that the entries so signed on that page of the 
ledger must be regarded as part of the will, and conclu- 
sive for the purposes of the will, although the sums 
entered therein differed from those in fact received by 
the cbildren. 

The cases of Smart v. Prujean, 6 Ves. 560; Wilkin- 
son v. Adams, 1 V. & B. 422; Dillon v. Harris, 4 
Bligh N. R. 321, and Croker v. Hertford, 4 Moore P. 
C. 339, merely show that clear proof of the identity 
of the paper referred to, and of ifs existence at 
the time of the execution of the will, is essential, and 
was not made to the satisfaction of the court in those 
cases, 

It is usual and proper, though not absolutely neces- 
sary, that a paper sufficiently referred to, and in ex- 
istence at the date of the will, and clearly identified, 
should be set out in the probate; and this should al- 
ways be done when the executors desire it, and the 
paper is in their possession, in order that the entire 
disposition of the estate may appear upon the record. 
Sheldon v. Sheldon, 3 Notes of Cases, 150; S. C., 1 Rob. 

Secl. 81; Goods of Sibthorp, L. R., 1 P. & D. 106; Bizzey 
v. Flight, 3 Ch. D. 269; Quihampton v. Going, above 
cited. 

In the present case the testator by the third codicil 
expressly revokes that part of the will which gives di- 
rections for the payment of legacies, and orders and 
directs his executors to pay the legacies mentioned in 
his will and codicils as nearly as may be according to 
the directions written in a book by Melvin W. Pierce, 
signed by the testator and witnessed by Pierce. The 
book admitted to probate contains such directions, so 
written, signed and witnessed, specifying the property 
out of which each Jegacy is to be paid; and with the 
exception of two memoranda in the margin, which 
were excluded from the probate, is agreed by the par- 
ties to have been in its present form at the time of the 
making of the third codicil. There is no doubt, there- 
fore, of the identity of the document referred to, nor 
of its existence at the date of the execution of the tes- 
tamentary instrument which refers to it. 

The fact that the book was in the possession and 
control of the testator might require a close scrutiny 
of the evidence that it remained in the same condition 
as at the time of theexecution of the codicil, if there 
were any controversy upon that point, but is other- 
wise immaterial. It is not necessary that every por- 
tion of a will should be verified by the signature of the 
testator and the attestation of the witnesses; it is 
sufficient that the different sheets or papers should 
clearly appear upon their face, or by extrinsic evi- 
dence, to have formed part of the will at the time of 
its execution and attestation. Ela v. Edwards, 16Gray, 
91,99; Marsh v. Marsh, 1 Sw. & Tr. 528. 

The document in question, which was in law part of 
the will, having by mistake not been presented for 
probate with the will, the Probate Court had, and 
rightly exercised, the power to admit it to probate 








afterward. Wuters v. Stickney, 12 Allen, 1; Musser v. 
Curry, 3 Wash. C. C. 481. 
Decree affirmed. 
“= * : 
PERSONAL LIABILITY OF PUBLIC 
CERS ON CONTRACTS. 
IOWA SUPREME COURT, JUNE 20, 1881, 


OFFI- 


WING v. GLICK. 

who were officers of the school board of a town 
ritten order upon plaintiff to deliver certain 
school supplies of a designated value. The order con- 
tained this, “and we agree to pay for said goods on the 
first day of March, 1879," etc., and was thus signed by 
defendants, “J. B. Southwick, Sec’y School Board ; W. 
If. Glick, President School Board.’ Held, that defendants 
were personally liable upon this order, and in an action 
against them thereon parol evidence was inadmissible to 
establish a liability on the part of the township. 


Defendants, 
ship, made a 


CTION by 8. J. Wing against W. H. Glick and J. B. 
ya Southwick for goods sold and delivered upon this 
contract: 

“Srare or Towa, CounTY OF JONEs, } 
TowNsnip OF HALE. ) 


J. Wine, 132 South Clark street, Chicago, 
Illinois—DEAR Sir: Please deliver to W. H. Glick, at 
his residence, nine sets of national business and pri- 
mary charts, at 336 per set — $324; and we agree to pay 
for said goods on the first day of March, 1879, with 
interest at 6 per cent after due, 

“TIT. B. SovTHWwIcK, 
**See’y School Board. 


W. TH. Guick, 
President School Board.” 


The defendants claimed in their answer that they 
did not execute the contract as their own, but as that 
of the township of Hale, and they were permitted 
upon the trial to give parolevidence to establish their 
claim. From a verdict and judgment for defendants 
plaintiff appealed. 


w. f. 
pellant. 


Chamberlin and Herrick & Dowxsee, for ap- 


J. W. Jamison, for respondents. 


Apams, C. J. The defendants were allowed to show 
by parol evidence that the contract was executed as 
the contract of the district township of Hale. The 
plaintiff insists that the courterred in allowing such 
evidence, because the effect was to add to the terms 
and change the effect of the written contract. It will 
be observed that the district township of Hale is not 
mentioned in the contract, nor are any words, letters 
or abbreviations used with the design of indicating 
such district township. Most clearly such district 
township cannot be said to be a party to the contract 
so far as its terms are concerned. It follows that 
unless the contract can be held to be the contract of 
the defendants, it is the contract of noone. But we 
are not allowed to so construe a contract as to deprive 
it of all force, if it is susceptible of any other reasona- 
ble construction. If the defendants had not appended 
to their signatures a description of themselves, it would 
have been abundantly evident that they intended to 
assume a personal obligation. The language of their 
contract is, ‘** We agree to pay,”’ etc. But the descrip- 
tion alone will not enable them to evade the obligation. 
It is well settled that where a person in executing a 
contract describes himself as agent without disclosing 
his principal, the contract becomes the personal obli- 
gation of the maker and no one else. Kenyon v. Wil- 
liams, 19 Ind. 44. 

The case before us is not essentially different. The 
defendants describe themselves as officers, but the 
contract neither shows nor indicates the corporation 
of which they are officers. Someauthorities have gone 
so far as to hold that the officer incurs a personal obli- 
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gation, even where, in the description of himself, he 
fully sets out the corporation of which he is an officer. 
In Haverhill Mut. Fire Ins. Co. v. Newhall, 1 Allen, 
130, the note upon which the action was brought was 
sigued: ‘‘ Cheever Newhall, President of the Dorches- 
ter Avenue R. R. Co.” As the note contained no 
words in the body thereof purporting to bind the Dor- 
chester Avenue Railroad Company, it was held to be 
the personal obligation of the maker. The same rule 
was held in Fiske vy. Eldridge, 12 Gray, 476, where the 
note was signed ‘John S. Eldridge, Trustee of Sulli- 
van R. R.;”? and in Sturdivant v. Hall, 59 Me. 172, 
where the maker described himself as ‘“* Treasurer of 
St. Paul's Parish;”’ and in Barker v. Mechanics’ Fire 
Ins. Co., 3 Wend. 94, where the maker described him- 
self as ‘* President of the Mechanics’ Fire Ins. Co. ;” 
and in Powers v. Briggs, 79 Ill. 493, where the makers 
described themselves as “trustees of’ a specified 
church; and in Moss v. Livingston, 4 Comst. 208, where 
anacceptor described himself as ‘‘ President of Rosen- 
dale Manufacturing Company.’ See also Hays vy. 
Crutcher, 54 Ind. 260, and Gregory v. Leigh, 33 Texas, 
813. 

The defendants rely upon Lacy vy. Dubuque Lumber 
Co., 43 lowa, 510. Whether that case can be reconciled 
with the cases above cited, we need not determine. 
Conceding that it holds a very different rule, it is not 
authority for the defendants. The note in that case, 
it was held, appeared upon its face to be the obligation 
of the defendant corporation, at least with an explana- 
tion of abbreviations used. 

In our opinion the defendants in the case at bar, in 
executing the contract, assumed a personal obligation, 
and it was not proper, we think, to allow them to 
show by parol that such was not in fact the under- 
standing. Reversed. 

Sieve NE citric 
NEW YORK COURT OF APPEALS ABSTRACT. 

ASSESSMENT — RIGHT TO RECOVER BACK MONEY 
PAID ON. —- Pending proceedings to vacate an assess- 
ment upon real property in the city of New York as 
illegal, brought by the owner of the property, one hav- 
ing a leasehold interest in the property upon which the 
assessment was an apparent lien, and who was bound 
by the covenants in his lease to pay all assessments, 
paid such assessment to the city. Held, that he could 
recover back from the city the assessment paid upon 
the vacating of the assessment. See Peyser v. Mayor 
of New York, 70 N. Y. 497. Judgment reversed and 
new trial granted. Purssell v. Mayor of New York. 
Opinion by Rapallo, J.; Miller, J., dissented. 
[Decided May 31, 1881.] 

BANK — AUTHORITY OF CASHIER TO 
DEBTS PRESUMED — PAROL OFFER TO COMPROMISE 
ACCEPTED BY OTHER CREDITORS BINDS CREDITOR 
MAKING IT—TENDER—OF CHECK.—(1) K. was indebted 
to plaintiff bank on notes, also to C. bank, and to the 
N. bank on other notes. The N. bank and the C. bank 
agreed to compromise for the debt due them for 25 
per cent, if plaintiff bank would do the same for the 
debt dueit. A friend of K. applied to the cashier of 
plaintiff for a comprom/’se, and aftera consultation on 
the subject had taken place between the cashier and 
the president of plaintiff, the cashier placed a letter 
written and signed by him and directed to the presi- 
dent of the N. bank in the friend’s hands, in which it 
was stated that plaintiff would, upon the payment of 
25 per cent upon the notesof K. discharge him from 
liability for the remaining amount due. ‘This the 
cashier knew was intended to be used to induce the 
other banks to compromise. Thereafter the other 
banks compromised for 25 per cent and were paid. 
The cashier informed the president what he had done, 
and the president said it was not wise, as unfavorably 
affecting another matter then pending, and that they 


COMPROMISE 





had better not yet settle with K. When K. after this 
tendered a certified check for the 25 per cent the 
cashier refused to accept the same, and repudiated the 
compromise. It appeared that the cashier and presi- 
dent were the active managers of the bank. Inan 
action against K. upon the notes the defense of acom- 
promise for 25 per cent was set up. Held, that in the 
absence of evidence to the contrary it must be pre- 
sumed that the cashier had authority to make the 
compronise and bind plaintiff thereby. Bank of 
Vergennes vy. Warren,7 Hill, 91. (2) It was not neces- 
sary that the composition agreement should be in 
writing. If in writing, each bank could have executed 
a separate instrument. Being by parol, each bank 
could make a separate agreement for the purpose of 
carrying into effect the compromise. After the agree- 
ment was once made neither party could withdraw 
from it without the consent of the debtor. After the 
compromise by the C. and N. banks it was too late for 
plaintiff to recede from its agreement. Fellows v. 
Stevens, 24 Wend. 294; Williams vy. Carrington, 1 Hilt. 
515; Smythe v. Graydon, 29 How. Pr. 14; Renard v. 
Fuller, 4 Bosw. 107; Hall v. Merrill, 5 id. 266; Harts- 
man v. Miller, 35 N. Y. Sup. 29; Good v. Cheeseman, 2 
B. & Ad. 328; Boyd v. Hind, 40 Eng. L. & Eq. 428. (8) 
The tender of the check, it not being objected to as 
not being money, was a sufficient offer of performance 
on the part of K., and in this action it could not be 
objected that by a destruction of the check the tender 
wes not kept good. See Reay v. White, 1 Cr. & M. 
748. (4) Plaintiff was not entitled to recover the 25 
per cent tendered, in this action, the action not being 
on the compromise, but on the original debt. Judg- 
ment of General Term reversed, and that on report of 
referee affirmed. Chemical National Bank of New 
York v. Kohner. Opinion by Earl, J. 

[Decided April 19, 1881.] 


FORMER ADJUDICATION — SPLITTING DEMANDS — 
ACTIONS FOR BREACH OF CONTRACT OF SERVICE, AND 
FOR WAGES SEPARATE. — There can be but one recov- 
ery for a single wrong, however numerous the items 
of damage may be, and but one action for 4 single 
breach ofa contract. Farrington v. Payne, 15 Johns.432; 
Smith v. Jones, id. 229; Miller v. Covert, 1 Wend. 487. 
It is not always easy to determine wheu the causes 
are identical, or what is deemed a single or entire 
demand. All items on a running account for mer- 
chandise constitute but one demand. Guernsey v. 
Carver, 8 Wend. 492; Stevens v. Lockwood, 13 id. 646. 
A judgment for the price of one lottery ticket sold by 
one agent of plaintiff bars action for price of another 
ticket sold by another agent at another time. Colvin 
y. Corwin, 15 Wend. 557. This was disapproved in 
Secor v. Sturgis, 16 N. Y. 548. Sce, also, Bendernagle 
vy. Cocks, 19 Wend. 206, where distinct suits on 
breaches of different covenants in the same lease were 
not allowed. In the case at bar, plaintiff, who had been 
wrongfully dismissed from defendant’s employ, where 
he was engaged under a contract, brought action for 
damages incurred by reason of the wrongful dismissal, 
not including any claim for wages earned, and obtained 
judgment for $22. Held, that this judgment was not 
a bar to a subsequent action for the wages earned at 
the time of the dismissal. The suits were upon two 
different causes of action; one proceeded upon the 
ground of an entire repudiation of the contract, the 
other for wages earned under the contract. The fact 
that plaintiff might have consolidated his causes of 
action at his election did not require him to do so, 
See Phillips v- Berick, 16 Johns. 136; Goodman v. 
Pocock, 15 Ad. & Ell. (N. S.) 576. Also, Hartley v. 
Harman, 11 id. 798; Smith on Mast. & Serv. 96, 97. 
Judgment affirmed. Perry y. Dickerson. Opinion by 
Andrews, J. 

[Decided May 31, 1881.] 
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INSURANCE — LIFE POLICY — WHEN GENERAL AGENT 


MAY NOT WAIVE CONDITIONS — APPEAL — WRONG 
REASON FOR RIGHT DECISION. — (1) A life insurance 
policy contained an express provision that any altera- 
tion or waiver of its conditions ‘‘unless made at the 
head office and signed by an officer of said company, 
shall not be considered as valid.’’ Held, that a general 
agent of the company ina place other than the head 
office had no authority to waive a condition requiring 
payment of premium when due, even though it may 
be inferred from the character of his office that a gen- 
eral agent of an insurance company has authority to 
waive conditions in a policy (Carrol vy. Charter Oak 
Ins. Co., 1 Abb. Ct. App. 318; Sheldon vy. Atlantie Ins. 
Co., 26 N. Y. 465) where he is instructed by an express 
provision in the policy brought home to the assured 
he may not. The cases Van Allen vy. Farmers’ Jt. St. 
Co., 10 Hun, 399; Pechner v. Phoenix Ins. Co., 65 N. 
Y. 207; Marcus vy. St. Louis Ins. Co., 68 id. 625, put a 
broad construction upon the powers of a general agent. 
The true rule and its utmost extent was well stated in 
Insurance Co. v. Wilkinson, 15 Wall. 222, that the 
powers of a general agent ‘are prima facie co-extensive 
with the business intrusted to his care, and will not be 
narrowed by limitations not communicated to the 
person with whom he deals.’’ See, also, Walsh vy. 
Hartford Ins. Co., 73 N. Y.5. (2) This court will not 
reverse acorrect decision of the court below because 
founded upon a wrong reason, unless possibly in a case 
when the ground of decision stated could be seen to 
have misled a party to his injury. The rule has been 
so declared. Deland v. Richardson, 4 Den. 95: Scott 
v. Pilkington, 15 Abb. Pr. 280; Gillespie v. Torrance, 4 
Bosw. 36; affirmed, 25 N. Y. 306. Judgment affirmed. 
Marvin v. Universal Life Insurance Co. Opinion by 
Finch, J. 

{Decided May 10, 1881 .] 


STATUTORY CONSTRUCTION — LAWS 1855, CHAP. 502, 
GIVING RAILROAD STOCKHOLDERS RIGHT TO REDEEM 
FROM MORTGAGE REPEALED. — The second section of 
Laws 1853, chapter 502, provides that any stockholder 
of araitroad company whose railroad has been sold 
under foreclosure of a mortgage shall for six months 
after the sale have the right, on paying to the purchaser 
under such sale a sum equal to such proportion of the 
price paid on such sale as such stockholder’s stock shall 
bear to the whole capital stock of said company, be 
entitled to have the same relative amount of stock in 
said company and its road, ete. Held, that the pro- 
Visions of Laws 1854, chapter 282, and Laws 1874, chap- 
ter 430, for the organization of corporations to operate 
railroads by those who have acquired title to railroad 
property under sales upon foreclosure, being inconsist- 
ent with those of the act of 1853, by implication repealed 
the latter, according to the maxim that every affirma- 
tive statute is a repeal by implication of a precedent 
affirmative statute, so far as it is contrary thereto. 
Bacon Abr. Stat. D. Judgment affirmed. Pratt v. 
Munson. Opinion by Danforth, J. 

[Decided March 22, 188].] 
ee : 
UNITED, STATES CIRCUIT COURT AB- 
STRACT.* 

CONFLICT OF LAW — LIMIT OF AUTHORITY OF 
STATES AS TO, BORDERING NAVIGABLE RIVERS.— 
The limit of the authority of States bordering on a 
navigable river is to protect their own shores and har- 
bors, without interfering with the opposite shores, or 
common rights of navigation, Where such a State 
authorizes a structure which, but for such authoriza- 
tion, would be considered a nuisance, its own citizens 
must accept the legal consequences, though not with- 





* Appearing in 7 Federal Reporter. 





to govern a State bordering on the opposite shore, or 
its citizens, or the realty situated therein. Transporta- 
tion Co. v. Chicago, 99 U. S. 635; Weeks, D. A. Inj., § 
8; Radcliff v. Mayor, 4 Comst. 195; Imler v. Spring- 
field, 55 Mo. 125; Northwest Pack. Co. v. Atlee, 2 Dill. 
479, and 21 Wall. 389. U.S. Cire. Ct., E. D. Missouri, 
Jan. 3, 1881. Reitz v. City of St. Louis. Opinion by 
Treat, D. J. 


REMOVAL OF CAUSE — RESIDENCE OF PARTIES. — A 
bill in equity to establish a resulting trust in land in 
possession of a mortgagor, upon facts occurring before 
the mortgage, to which the mortgagee, a citizen of 
another State than the plaintiff, is made a defendant, 
cannot be removed to the Federal court on his appli- 
cation, where the mortgagor, being also a defendant, 
is a citizen of the same State with the plaintiff, the 
controversy of the plaintiff with either defendant be- 
ing inseparable from the other. Walden v. Skinner, 
101 U.S. 577; Life Association, ete., v. Rundle, id. 
500. Such controversy as plaintiff has with the mort- 
gagee is inseparable from that had with the mortgagor, 
and they are each indispensable parties to a bill like 
this, in any possible view that may be taken of the 
ease. Hill, Trusts (3d Am. ed.) , 246; Perry, Trusts, § 
877; 1 Daniell, Ch. Pr. (5th Am. ed.) 246 et seq.; Story, 
Eq. PL, $8 209, 213; Burt v. Dennet,2 Bro. Ch. 225; 
Lund y. Blanshard, 4 Hare, 9, at pp. 29-30; Bailey v. 
Inglee, 2 Paige, 278; Findlay v, Hinde, 1 Pet. 241, 246; 
Mallow v. Hinde, 12 Wh. 193; Smith v. Shane, 1 MeL. 
22; Hoxie vy. Carr, 1 Sumn. 175; Gaylords v. Kelshaw, 
1 Wall. 81. Note. Consult Dillon, Rem. Ca. (2d ed.) 
passim; 20 Am. Law Reg. (N. 8.) 24,31; Dormitzer 
vy. Bridge Co., 6 Fed. Rep. 217; Broadway Nat. Bank 
v. Adams, 12 Cent. L. J. 356; Bybee v. Hawkett. 5 Fed. 
Rep. 1; Hesteryv. Kernochan, 15 Chic. L. N. 225; Smith 
v. McKay, 4 Fed. Rep. 353; Merchants’ Nat. Bank v. 
Thompson, id. 876; Shumway v. Railroad Co., id. 385: 
Ruble v. Hyde, 3 Fed. Rep. 330; Bailey v. N. Y. Bank, 
2 id. 14; Whitehouse v. Ins. Co., id. 498; Railroad Co. 
v. McComb, 17 Blatchf. 371; Cooke v. Seligman, id. 
452; Forrest v. Keeler, id. 522; Barney v. Latham, Sup. 
Ct. U. S.; 25 Alb. L. J. 446; Blake v. McKim (Sup. 
Cr. U. S.), id. 455. U. S. Cire. Ct., W. D. Tennessee, 
April 25, 1881. Chester v. Chester. Opinion by Ham- 
mond, D. J. 

PRIVILEGE — ONE ATTENDING TO TAKE DEPOSITION 
PROTECTED FROM CIVIL PROCESS. — In this case, which 
was in Vermont, one of the defendants having gone 
to Iowa to attend the taking of a deposition, under 
order of the master, the orator caused service of sum- 
mons to be made upon him, in asuit in the Iowa State 
court, for same cause of action involved in this suit. 
Held, that such action was a contempt of court, 
whether so intended or not, aud the suit having been 
removed tothe Federal court, a stay of execution in 
this suit, until evidence of the discontinuance of the 
Iowa suit was filed, was granted the defendants, and 
they were allowed the expenses of such suit, including 
reasonable counsel fees, imposed as a fine against the 
orator. The privilege to parties to judicial proceed- 
ings, as well as others required to attend upon them, 
of going to the place where they are held, and remain- 
ing sv long as is necessary and returning wholly free 
from the restraint of process in other civil proceed- 
ings, has always been well settled and favorably 
enforced. It is mentioned in the Year Book, 20 Henry 
VI, 10, and enforced to protect not only the body of a 
suitor from arrest, but his horse and other things 
necessary for his journey, which would otherwise be 
attachable, by the custom of London, from seizure for 
debt. Bac. Abr. * Privileges,”’ 4, 17, 55; Sellon’s Pr. 
123; Meekins v. Smith, 1 H. Black. 636: Norris v. 
Beach, 2 Johns. 294. It extends to every case where 
attendance isa duty in conducting any proceeding of a 
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judicial nature (Bac. Abr. ‘* Privilege,’’ B 2; 1 Greenl. 
Ey., $317); to attending upon an arbitrator under a 
rule of court (Spence vy. Stewart, 3 East, 89); upon com- 
missioners in bankruptcy (Arding v. Flower, 8 T. R. 
534); to witness giving a deposition under an order of 
court (1 Greenl. Ev., § 317; United States v. Edine, 9 
Serg. & R. 147); and to a party inquiring after evidence 
under leave of court (Bac. Abr. ‘ Privilege,’’ B 2). 
The privilege arises out of the authority and dignity of 
the court where the cause is pending, and protection 
against any violation of the privilege is to be enforced 
by that court, and will be respected by others. Hurst’s 
Case, 4 Dall. 387. A writ of protection issued out of 
that court is proper, but is not necessary, except for 
convenient and authentic notice to those about to do 
what would be a violation of the privilege. It neither 
establishes nor enlarges the privilege, but merely sets 
it forth, and commands due respect to it. MeNeil’s 
Case, 6 Mass. 245; 1 Greenl. Fy., § 216. See, also, Hall’s 
Case, 1 Tyler, 274; Halsey v. Stewart, 1 South, 366; 
Miles v. McCullough, 1 Binn. 77; Blight v. Fisher, 1 
Pet. C. C. 41; Watson v. Jones, 13 Wall. 679; Steiger v. 
Bonn, 4 Fed. Rep. 17; Sugar Refinery v. Mather & Son, 
2 Cliff. 304. U. S. Cire. Ct., Vermont, Dec. 21, 1880. 
Bridges v. Sheldon. Opinion by Wheeler, D. J. 
- 


ILLINOIS SUPREME COURT ABSTRACT.* 


CONTRACT — FOR PERSONAL SERVICE. — Anemployer 
is entitled to the labor and skill of an employee in the 
pursuit of the business which he was employed to 
transact, during business hours, but has noclaim to 
his labor or earnings before or after such hours. <A 
person employed by a firm as a book-keeper and ac- 
countant, may recover for services rendered to another 
person at his request ont of business hours, and also 
for services during business hours performed by him 
with the consent and permission of the firm employing 
him. Wallace v. De Young. Opinion by Walker, J. 


ELECTION TO AVOID SALE — IRREGULARITIES — PUR- 
CHASER WITHOUT NOTICE NOT AFFECTED BY — MUST 
BE EXERCISED IN REASONABLE TIME. —(1) A person 
having the right of election to abide by a sale of his 
property or disaffirm the same, must exercise his option 
within a reasonable time, and before innecent third 
parties have invested money or labor upon the faith 
of its validity; and if he shall not do so, he will be 
barred from setting it aside. Where the former owner 
of property sold under a deed of trust, with full 
knowledge that the sale was not made by the trustee 
to whom the power of sale was given, and that it was 
bid off by one not for himself, but for the benefit of 
the trustee, makes an agreement with the purchaser 
and agents of the trustee for time in which to procure 
a purchaser of the property, such arrangement is of 
itself an election to treat the sale as valid. Hamilton 
v. Lubukee et al., 51 Ill. 415; Munn vy. Burges, 70 id. 
606; Mulvey v. Gibbons, 87 id. 367; McHany v. Schenk, 
88 id. 357. (2) A purchaser of land who has no notice 
of any irregularities in the proceedings by which his 
vendor acquired title, will be protected against the 
same. Whero real estate was sold under a deed of 
trust,and the proceedings were such that the former 
owner might have had the sale set aside in equity, and 
he, with full knowledge of the irregularities of the 
sale, stands by and sees the purchaser sell to a third 
party without notice, and interposes no claim or ob- 
jection, and allows such third person to pay out his 
money for the property and make large expenditures 
in improvements, such second purchaser will be pro- 
tected against the former owner. Jenkins v. Pierce. 
Opinion by Scholfield, J. 

{Decided May 14, 1881.] 





MUNICIPAL CORPORATION — AUTHORITY TO PRE- 
SCRIBE MATERIAL FOR BUILDINGS IN LIMITS OF, MAY 
BE CONFERRED ON.—The delegation of legislative 
power to acity to prohibit the erection, placing or re- 
pairing of wooden buildings within limits prescribed 
by ordinance, without permission, and to direct and 
prescribe that all buildings within the limits prescribed 
shall be made or constructed of fire-proof materials, 
and generally to define and declare what shall be nui- 
sances, and to authorize and direct the summary abate- 
ment thereof, etc., is within the competency of legis- 
lative power, and authorizes the passage of an 
ordinance prohibiting the erection, or repairing of any 
building within the fire limits, with combustible mate- 
rials, and providing for the summary abatement or 
removalof the same. Uuwholesome trades, slaughter- 
houses, operations offensive to the senses, the deposit 
of powder, the application of steam power to propel 
cars, the building with combustible materials, and the 
burial of the dead, may be prohibited in the midst of 
dense masses of population, on the general principe 
that every person ought so to use his property as not 
to injure his neighbor, and that private rights must be 
subservient to the general interests of the community. 
An ordinance of a city passed in pursuance of legisla- 
tive authority, establishing fire limits, and declaring 
that a wooden roof put on a building thereafter within 
the fire limits to be a nuisance, and requiring the city 
marshal, under an order from the mayor, to remove 
the same, is reasonable exercise of the police power of 
the State, and has the force and effect of a statute, 
when set up in justification by the marshal in remov- 
ing such a roof. Hart v. Mayor of Albany, 9 Wend. 
571; Baker v. Boston, 12 Pick. 193; Vanderbilt v. Ad- 
ams, 7 Cow. 349; Stuyvesant v. Mayor of New York, 
id. 588; Dorey. Gray, 2'T. R. 358; Governor, ete., v. 
Meredith, 4 id. 794; Wadleigh v. Gilman, 3 Fairf. 403; 
Cooley Const Lim. (4th ed.) 748; Watertown v. Mayo, 
109 Mass. 315; Blair v. Forehand, 100 id. 136; Morey v. 
Brown, 42 N. H. 373; Murray’s Lessee vy. Hoboken 
Land Co.,18 How. 272; Toledo Wat., etc., R. Co. v. 
City of Jacksonville, 67 Tll. 40. See, also, Austin v. 
Murray, 12 Pick. 126. King v. Davenport. Opinion 
by Sheldon, J. 

[Decided March 21, 1881.] 
a 
NORTH CAROLINA SUPREME COURT 
STRACT* 
JANUARY TERM, 1881. 


AB- 


CHATTEL MORTGAGE — LIABILITY OF MORTGAGEE 
TAKING POSSESSION BEFORE DEFAULT. — A mortgagee 
who takes possession of personal property conveyed by 
achattel niortgage, before default, is answerable to the 
mortgagor for the value of any reasonable use to which 
the property is or could have been put. But an injury 
to acrop resulting from the taking of amule needed 
in its cultivation is too remote to be recoverable as 
consequential damages. In Bennett v. Butterworth, 
12 How. 367, referring to slaves held as security, ‘*‘ the 
defendant having possession of the slaves and an entire 
control over them was bound to exercise a reasonable 
diligence in keeping them engaged in useful employ- 
ments so as not only to pay their necessary expenses, 
but also to obtain a reasonable compensation for their 
lubor.”” * Certainly a mortgagee in accounting for the 
hire of a mortgaged slave,’’ says the court in Overton 
v. Bigelow, 10 Yerg. (Tenn.) 48, ‘tis never charged a 
larger sum than could be procured for the slave by a 
contract which would create on the part of the hirer 
all those duties and responsibilities, and it is difficult 
to see why the mortgagee should not be held to their 
performance.” ‘If the mortgagee is in possession,” 








* To appear in 98 Illinois Reports. 





* Appearing in 84 North Carolina Reports. 
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remarks Reeves, J., in Whitmore v. Parks, 22 Tenn. 94, 
“so far from being entitled to the beneficial enjoy ment 
of hire or rents and profits, he is liable to account for 
them tothe mortgagor.’’ A recent author, quoting 
McLean, J., says, “the doctrine established by the 
adjudicated cases is equally applicable to other prop- 
erty yielding an income to its owners, and includes 
horses within its operation.””. Humph. on Chat. Mort., 
§ 140. So in regard to land, Rufiin, C. J., declares: 
*“*Whatever may be the rule when a mortgagee enters 
into possession by receipt of rent of premises occupied 
by tenants, we conceive that when he enters by taking 
the uctual possession and occupies himself, he makes 
himself tenant of the land, and subjects himself to the 
highest fair rent, and becomes responsible for all such 
acts or omissions as would, under the usual cases, con- 
stitute claims on an ordinary tenant.’’ Morrison v. 
McLeod, 2 Ired. Eq. 108. See, also, Sledge v. Reid, 73 
N. C. 440. Jackson vy. Hail. Opinion by Smith, C. J. 


CONTRACT — IMPLIED CONTRACT—UNDISCLOSED IN- 
TENTION DOES NOT AFFECT. —In an action against an 
administrator to recover for professional services ren- 
dered by the plaintiff, a physician, to the defendant's 
intestate, which was resisted on the ground that ther 
were intended to be and were gratuitous, plaintiff ad- 
mitted that he had made no entry of acharge upon 
his books; and defendant testified that at the admin- 
istration sale the plaintiff bought a horse and proposed 
to pay for him from his account, remarking that he 
had not intended to charge the intestate, but that see- 
ing others present their accounts, he concluded to pre- 
sent his own. Held, that if there was no common 
understanding between plaintiff and the intestate that 
the services were to be gratuitous, plaintiff was enti- 
tled to recover. A contract express or implied, exe- 
cuted or executory, results from the concurrence of 
two or more persons, and its legal consequences are not 
dependent upon the impressions or understandings of 
one alone of the parties to it; it is not what either 
thinks but what both agree. Brunhild v. Freeman, 77 
N. C. 128; Pendleton v. Jones, 82 id. 249. Prince v. 
McRee. Opinion by Smith, C. J. 


—— PROCURED BY AGENT FROM HIS PRINCIPAL BY 
FRAUD MAY BE RESCINDED BY PRINCIPAL. — Plaintiff, 
station agent of a railroad company, sues the company 
in damages for breach of an alleged contract in failing 
to furnish a train foran excursion. Upon correspond- 
ence had the company supposed the train was intended 
forathird party and agreed to supply it on certain 
terms, but afterward refused on discovering that 
plaintiff was attempting to procure it for his own 
benefit. Held, that plaintiff could not from his fidu- 
ciary relation toward the company enter into a bind- 
ing contract with it for such purpose, unless it agreed 
thereto after being fully advised of all the circum- 
stances. Brunhild v. Freeman, 77 N. C. 128; Pendle- 
ton v. Jones, 82 id. 249; Story on Ag., § 211; Ringo v. 
Binns, 10 Pet. 269. Pegram v. Charlotte, Columbia & 
Augusta Railroad Co. Opinion by Smith, C. J. 


MORTGAGE — IMPROVEMENTS ON LAND BY MORT- 
GAGOR. — Improvements put upon land by amortgagor 
become additional security for the debt, and do not 
entitle him or any one claiming under him to any part 
of the proceeds of a foreclosure sale, unless there be a 
surplus after satisfying the debt. It may now be con- 
sidered as an established principle of equity, that 
whenever a plaintiff seeks the aid of a court of equity 
to enforce his title against an innocent person, who has 
made improvements on land, without notice of a supe- 
rior title, believing himself to be the absolute owner, 
aid will be given to him, only upon the terms that he 
shall make due compensation to such innocent persou 
to the extent of the enhanced value of the premises, 
by reason of the meliorations or improvements, upon 





the principle that he who seeks equity must do equity. 
Story’s Eq. Jur., $799; 2 Greenleaf on Ev., §549. But 
it was only in these cases where the right has been set 
up by way of defense that the courts have lent their 
aid. It had not been given to a party seeking affirma- 
tive relief, before the case of Bright v. Boyd, 1 Story, 
where Story, J., held that a plaintiff, after a recovery 
at law against him of a tract of land by reason of ille- 
gality in the proceedings of an administrator to sell, 
under which he had purchased, could recover by bill in 
equity the value of lasting improvements put by him 
on the land. The case of Mathews v. Davis, 6 Humph. 
324, and Heiring v. Pollard, 4 id. 3862 (Tenn.), soon fol- 
lowed and were to the same effect, relying upon Judge 
Story’s decision as authority. See, also, Albea v. 
Griffin, 2 Dev. & Bat. Eq. 9. This court in several 
causes has recognized the doctrine of betterments to 
the extent of the enhanced value of the land, in cases 
where a contract for the sale of land has been re- 
scinded, or the title has failed by reason of the con- 
tract not being in writing. Wetherell v. Gorman, 74 
N. C. 605; Hill v. Brower, 76 id. 124; Smith v. Stewart, 
83 id. 406. But in no case has it been held to apply to 
mortgagors. See Martin v. Beatty, 54 Ill. 100; Rice v. 
Dewey, 54 Barb. 455; Union Water Co. v. Murphy, 22 
Cal. 621; McCumber v. Gilman, 15 Ll. 381; 1 Johns. 
on Mort., § 147. Wharton v. Moore. Opinion by 
Ashe, we 


- _ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ALRSTRACT. 


FEBRUARY, 1881. 

CORPORATION — OFFICER RECEIVING SALARY NOT 
ENTITLED TO EXTRA COMPENSATION WITHOUT CON- 
rract.— The plaintiff was one of the directors and the 
president of the defendant bank, receiving a salary as 
president, In 1872 the bank bought a building, part of 
which was to be used for its banking rooms. The 
directors voted to rebuild and repair it, and appointed 
the plaintiff, the cashier and one of the directors a 
committee on alterations and repairs. During the fall 
of 1872 the plaintiff rendered valuable services in 
superintending the repairs. There was no express 
contract to pay him for his services, made by the di- 
rectors, either by vote or otherwise, but the services 
weré valuable to the bank. Held, that the bank was 
not liable for any thing beyond the salary of plaintiff 
as president for his services. A bank or other corpora- 
tion may be bound by an implied contract in the same 
manner as an individual may. But in any case, the 
mere fact that valuable services are rendered for the 
benefit of a party does not make him liable upon an 
implied promise to pay for them. To render such 
party liable as a debtor under an implied promise, it 
must be shown not only that the services were valua- 
ble, but also that they were rendered under such cir- 
cumstances as to raise the fair presumption that the 
parties intended and understood that they were to be 
paid for. Sawyer v. Pawners’ Bank, 6 Allen, 207. Pew 
v. First National Bank of Gloucester. Opinion by 
Morton, J. 


DAMAGES — MEASURE OF, FOR BREACH OF TEN- 
ANT’S AGREEMENT TO SURRENDER PREMISES IN RE- 
PAIR. —In an action brought by a landlord against a 
tenant for a breach of tenant's covenant to surrender 
the leased premises in as good a condition as when 
taken, the breach complained of was the taking down 
and removal of a fire-proof safe and vault, a furnace 
with pipes and registers, and certain counters. Held, 
that the measure of damages in such case must be the 
sum which will put the premises in the condition in 
which the defendant was bound to leave them, allow- 
ing for reasonable use aud wear, and for the increase 
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in value by substituting new material for old. Yates 
v. Dunster, 11 Exch. 15. This case is not distinguish- 
able in principle from Lawton vy. Fitchburg Railroad, 8 
Cush. 230. As a general rule the measure of damages 
for the breach of a lessee’s covenant to keep in repair, 
and to surrender the demised premises at the end of 
the term in as good order and condition as they are 
at the beginning of it, is the sum it would cost to 
repair the premisesand putthem in the condition they 
ought to be in. Shortridge v. Lamplugh, 2 Ld. Raym. 
796, 803; Vivian v. Champion, id. 1125. According to 
later cases, when the lessor sues on the covenant to re- 
pair, pending the lease, and so before he is entitled to 
the possession of the premises, the damages may per- 
haps be limited to the diminutionin the market value 
of his estate. But when the action is brought after 
the end of the term, the measure of damages is still 
held to be such a sum as will put the premises in the 
condition in which the tenant was bound to leave 
them. Watriss v. First National Bank of Cambridge. 
Opinion by Gray, C. J. 

HUSBAND AND WIFE—DPEALINGS BETWEEN — PAY- 
MENT OF LOAN BY WIFE TO HUSBAND — VOLUNTARY 
CONVEYANCE. —A husband borrowed money of his 
wife, which came from her sole and separate property. 
For the purpose of repaying the loan he conveyed real 
estate through a third person to her. Held, that such 
conveyance was valid against his creditors. The 
question whethera loan by the wife to the husband of 
money which is her separate property, upon his prom- 
ise to repay it, creates an equity in her favor which a 
court of chancery will enforce, has not been deter- 
mined in this Commonwealth. Snow y. Paine, 114 
Mass. 520, 527; Brown v. Wood, 121 id. 137, 139. But it 
has generally, if not uniformly, been decided in the 
affirmative by other courts. Tower v. Hagner, 3 Whart. 
48; Johnston v. Johnston, 1 Grant (Penn.), 468; Kutz’s 
Appeal, 40 Penn. St. 90; Grabill v. Moyer, 45 id. 530; 
Babcock v. Eckler, 24 N. Y. 623; Savage v. O'Neil, 44 
id. 298; Steadman vy. Wilbur, 7 R. I. 481. And while 
there is nothing in our statutes concerning married 
women, to enlarge the capacity of the husband and 
wife to contract with each other, there is nothing to 
restrict their powers in this respect, or to impair the 
effect which courts of equity upon general principles 
accord to such contracts. The jury in this case having 
found that the money delivered by the wife to the 
husband was by way of loan, and not of gift, and that 
his subsequent conveyance of land through a third 
person to her in repayment of that loan was not made 
with the purpose of hindering, delaying or defrauding 
creditors, that conveyance to satisfy his equitable 
obligation to his wife was not a voluntary conveyance, 
and was valid against his creditors. Bullard v. Briggs, 
7 Pick. 5383; Forbush v. Willard, 16 id. 42; Stetson v. 
O'Sullivan, 8 Allen, 321; Bancroft v. Curtis, 108 Mass. 
47; French v. Motley, 63 Me. 326. Atlantic National 
Bank v. Tavener. Opinion by Gray, C.J. 


LUNACY — DEED BY INSANE PERSON VOID AGAINST 
DEVISE WHILE SANE. — R. by will executed when he 
was of sound mind devised land to J. Subsequently, 
while he was insane, R. conveyed the same premises 
by deed to M., a tenant of the same. R. remained 
insane until he died, and neither he nor his heirs or 
devisee or representative ever did any act to avoid the 
deed. Held, that the deed was invalid and the prem- 
ises liable to be taken on an execution against J. The 
deed of an insane person is ineffectual to convey a title 
to land, good against the grantor or against his heirs 
and devisees, unless it is confirmed by the grantor 
himself when of sound mind, or by his legally consti- 
tuted guardian, or by his heirs or devisees. Arnold v. 


Richmond Iron Works, 1 Gray, 434; Allis v. Billings, 
6 Metc. 415; Howe v. Howe, 99 Mass. 98. 
Opinion by Colt, J. 


Valpey v. 
Rea. 








VERMONT SUPREME COURT ABSTRACT. 
OCTOBER TERM, 1880.* 

BAILMENT — DUTY OF PLEDGEE AS TO PLEDGE. — 
The pledgee must exercise good faith toward the 
pledgor, and reasonable judgment in collecting the 
security. If there is a depreciation in the collateral, 
bad faith or faulty discretion must be proved to affix 
the loss upon the pledgee. If the pledgor deems it 
best for his reversionary interest he can at any time 
bring suit, and the court in such case will protect the 
rights of the pledgee. When the collateral is a mort- 
gage note, and the pledgee forecloses, making the 
owner a party defendant, and there is no appeal from 
the decree of the court, or redemption, the pledgor 
loses all right to the note. Wells v. Wells. Opinion by 
Barrett, J. 


HOMESTEAD — ANTE-NUPTIAL RELEASE OF, BY MAR- 
RIED WOMAN, INVALID. — The plaintiff and the intes- 
tate entered into an ante-nuptial agreement, in writing 
and under seal, by which she released all right to 
dowerand homestead in his estate, on consideration of 
marriage, and the payment of $50 per year during his 
natural life, if she outlived him, but $50 per year during 
her natural life if he outlived her. They were subse- 
quently married; but it did not appear that the hus- 
band performed his part of the contract as to paying. 
Ileld, that the widow was entitled to a homestead; be- 
cause, 1. The homestead by force of the statute vests in 
the widow on the death of the husband; and the con- 
tract being a release or discharge of something not in 
existence at the timeit was given, cannot defeat this 
right. There was nothing in existence for the con- 
tract to operate upon as a release or discharge. It is 
true a covenant never to prosecute an existing demand 
operates as a release, to prevent circuity of action. 
But there must be ademand to release. A release of a 
future demand not then in existence is void. Hastings 
v. Dickinson et ux.,7 Mass. 153. Neither can a wife’s 
covenant not to claim homestead operate as an estop- 
pel on her right of homestead, which the statute vests 
in her. Her covenant not todo so is executory. A 
party cannot be restrained, by way of estoppel, from 
asserting a statutory right, because it is in violation of 
an executory covenant. Neither can such a covenant 
be set up and given operation by way of rebutter, to 
bar the assertion of the homestead right by the widow. 
Gibson v. Gibson et al., 15 Mass. 106; Sullings v. Rich- 
mond et al., 5 Allen, 187. Schouler, in his work on 
Domestic Relations, p. 271, speaking of the enforce- 
ment of this class of contracts, says: ‘‘ But where the 
performance is sought by the defaulting party, the 
contract cannot be enforced against the person injured 
through such default.’’ In Pierce v. Pierce, 9 Hun, 
50, the same doctrine is held and applied. It is there 
said: ‘*When a man in contemplation of marriage 
agrees to make a settlement on his wife, in considera- 
tion of which she agrees to relinquish her rights in his 
property at his decease, and fails to make the settle- 
ment, the widow is not barred of any right which she 
might have asserted if no such agreement had been 
executed.’’ Woodard v. Woodard, 5 Sneed, 49; Bliss 
v. Sheldon, 7 Barb. 152; affirmed by the Court of Ap- 
peals, 8 N. Y. 31; Vance v. Vance, 21 Me. 364; Sul- 
lings v. Sullings, 9 Allen, 234, are to the same effect. 
Mannv. Mann’s Estate. Opinion by Ross, J. 


JUDICIAL OFFICER — DISQUALIFICATION OF, BY 
PHYSICAL CAUSES. — Legal disqualification of a judge 
may originate in physical causes, as well as interest or 
relationship. In this case the court held that the pre- 
siding judge of a county court in a criminal cause has 
the authority to charge the jury and to receive their 
verdict when the assistant judges are legally disquali- 


*To appear in 53 Vermont Reports. 
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fied from acting, and are absent from the court-house. 
One of the assistant judges was compelled during a 
criminal trial, when the charge had been commenced, 
but not completed, to leave the court-house for his 
home on account of the pain caused by an attack of 
pleurisy. Held, a legal disqualification, authorizing 
the presiding judge to complete his charge in the ab- 
sence of the assistant. State of Vermont v. Blair. 
Opinion by Royce, J. 

MARRIED WOMAN—COVENANTS BY, IN DEED—WHEN 
INVALID. — The principle of law that whatever interest 
or title the grantor acquires in the granted premises, 
subsequently to the execution of the deed, he having 
conveyed with covenants of warranty of title, inures 
for the benefit of the grantee, does not apply toa mar- 
ried woman joining in a deed with her husband. 
Hence a married woman is not estopped from fore- 
closing a mortgage acquired by inheritance against one 
holding a subsequent mortgage on the same premises, 
given by her husband, and she joining with him. She 
is not liable in damages for the breach of her covenant. 
Goodenough v. Fellows. Opinion by Powers, J. 


——__@—— 


FINANCIAL LAW. 


BAILMENT — PLEDGE OF NEGOTIABLE PAPER — 
RIGHTS OF PLEDGEE.— The pledgee of commercial 
paper, in the absence of any power of sale by contract, 
cannot sell such paper, but it is his duty to collect the 
same, and apply enough of the proceeds to pay his 
debt, and return the balance to the pledgor. If the 
pledgee of a promissory note, under a power of sale 
conferred on him, makes a bona file sale to one capable 
of buying, the sale will pass the title to the note beyond 
the pledgor’s reach, although it is sold for less than 
there is due upon the same. Where the maker ofa 
note pledged for adebt by the payee negotiates with 
the pledgee for its purchase at the amount due the 
latter, which is much less than the face of the note, 
and the maker is informed of the time of the sale, 
while the pledgor is not, and the maker becomes the 
purchaser at a formal public sale, and receives the 
note, this will not be regarded such a sale as the law 
requires, but rather as a compromise between the 
pledgee and the maker of the note. The pledgee of a 
note has the right to collect the same of the maker, but 
not to compromise with him, and take less than is due 
on the note. There may be cases where the debt is 
not well secured that the pledgee may take less than is 
due, and surrender the note, but he cannot do this 
where the debt is well secured. See Union Trust Co. 
v. Rigdon, 93 Ill. 458; Illinois Sup. Court, May 14, 1881. 
Zimpleman v. Veeder. Opinion by Craig, J. (98 Il. 
613.) 

NATIONAL BANK — USURY BY — RENEWAL NOTES. — 
Interest in excess of the legal rate, received by a Na- 
tional bank, although taken in the renewal of a series 
of notes, cannot beapplied by way of set-offor pay- 
ment in a suit upon the last of the series. Insuch case 
however the bank cannot recover the illegal interest, 
although such interest has been finally incorporated in 
notes bearing legal rates. Neither can the bank recover 
any interest upon such renewal notes from the date 
the interest has been reduced to the legal rate. Bar- 
nett v. National Bank, 98 U. 8. 555; Peter v. Beverly, 
10 Pet. 583; The Kimball, 3 Wall. 37; Walker v. Bank 
of Washington, 3 How. 62; Campbell v. Sloan, 62 Penn. 
St. 481; First National Bank of Uniontown v. Stauffer, 
1 Fed. Rep. 188. U.S. Cire. Court, W. D. Pennsylva- 
nia, May 10, 1881. Farmers and Mechanics’ Bank of 
Mercer v. Hoagland. Opinion by Acheson, D. J. (7 
Fed. Rep. 161.) 


NEGOTIABLE INSTRUMENT—FRAUD AS A DEFENSE— 
ORDER OF EVIDENCE. — When the maker of a negotia- 
ble note proves that the instrument had its origin in 





fraud, or was fraudulently put in circulation, it is in- 
cumbent npon the holder, before he can recover, to 
prove that he received it bona fide, before maturity 
and forvalue. The proper order of proof in such cases 
is for the plaintiff, after defeudant has offered his evi- 
dence of fraud, to meet it by evidence of bona fides on 
his part. He is not required, however, to prove that 
he had no knowledge of the specific facts which im- 
peach its original validity; but may make general 
proof that he received it before due, bona fide and for 
value. It will then be for defendant to prove that 
plaintiff had actual notice of the specific facts; and if 
he fails in this plaintiff must recover. Citing Hamil- 
ton v. Marks, 63 Mo. 167; Daniel on Neg. Instr., $$ 815, 
819. Missouri Sup. Court. Johnson v. McMurray. 
Opinion by Hough, J. (Toappear in72 Mo, Rep.) 

ana 

INSURANCE LAW. 

LIFE POLICY — ONE PROOF OF DEATH SUFFICIENT TO 
ONE COMPANY — WAIVER OF DEFECTS IN PROOF. — 
When two policies are issued by an insurance company 
upon the same life, proof of death, in compliance with 
the conditions of one of the policies, is sufficient. 
When proofs of death are defective and not in con- 
formity with a policy, it is the duty of the company 
requiring them, to notify the one making them of the 
defect. If it does not doso it waives the defect. The 
rule in this respect was accurately laid down in A&tna 
Fire Ins. Co. v. Tyler, 16 Wend. 385. ‘Good faith on 
the part of the underwriters requires, that if they 
mean to insist upon a mere formal defect of this kind 
in the preliminary proofs, they should apprise the in- 
sured that they consider them defective in that par- 
ticular, or put their refusal to pay upon that ground, 
as well as others, so as to give him an opportunity to 
supply the defect before it could be too late; and if 
they neglect to do so, their silence should be helda 
waiver of such defect in the preliminary proofs, so 
that the same shall be considered as having been duly 
made according to the condition of the policy.”’ To 
the same effect are Insurance Co. v. Schreffler, 6 Wright, 
188; McMasters v. Ins. Co., 25 Wend. 379; 16 id. 401; 
Insurance Co. v. Lawrence, 10 Pet. 507; Rogers v. Ins. 
Co., 6 Paige, 583; Lewis v. Ins. Co., 52 Me. 492; Miller 
v. Ins. Co.,2 E. D. Smith, 268; Savage v. Ins. Co., 4 
Bosw. 1; Blake v. Ins. Co., 12 Gray, 265; Noyes v. Ins. 
Co., 30 Vt. 659; Norwich v. Ins. Co., 6 Blatchf. 241; 
Francis v. Ins. Co., 6 Cow. 404; Angell on Ins., § 244; 
O’Niel v. Ins. Co., 8 Comst. 122; Francis v. Ins. Co., 
1 Dutch. 78; Schenck v. Ins. Co., 4 Zabriskie, 447; Vos 
v. Robinson, 9 Johns. 192. Pennsylvania Sup. Ct., Jan. 
24,1881. Girard Life Insurance Co. v. Mutual Life In- 
surance Co. of New York. Opinion by Paxson, J. 

—— NATURE OF RELATION OF POLICY-HOLDER TO 
COMPANY — NOT PARTNER AND NOT ENTITLED TO AC- 
COUNTING. — An actiou against a solvent life insurance 
company for an accounting is not maintainable by 
policy-holders. Policy-holders are not partners in the 
company but only creditors. In St. John v. American 
Mut. Life Ins. Co., 13 N. Y. 38, it is said: ‘ An insur- 
ance upon the life of an individual is a contract by 
which the insurer fora certain sum of money or pre- 
mium proportioned to the age, health, profession or 
other circumstances of the person whose life is in- 
sured, engages that if such person shall die, within the 
period limited in the policy, the insurer shall pay the 
sum specified in the policy according to the terms 
thereof, to the person to whose favor such policy is 
granted. Iam not aware of any principle of law that 
distinguishes contracts of insurance upon lives from 
other ordinary contracts, or that takes them out of the 
operation of the same legal rules which apply to and 
govern such contracts. Policies of insurance are 
choses in action; they are governed by the same prin- 























THE ALBANY LAW JOURNAL. 139 








ciples applicable to other agreements involving pecu- 


niary obligations.’’ In People vy. Security Life Ins. 
Co., 78 N. Y. 114, it is said: ‘*They who pay their 
money for insurance are no more jointly interested or 
in any sense partners than the depositors in a bank. 
The depositors swell the assets of the bank and also its 
liabilities, and they have a common interest that the 
bank shall keep its funds so as to be able to discharge 
its liabilities, and that is all. The fund pro- 
duced by the payment of all the premiums does not in 
any sense belong to the policy-holders, but belongs ex- 
clusively to the company, and the policy-holders are 
interested in it in the same way only that the creditors 
of other corporations are interested in its funds.’’ The 
claim of policy-holders upon the theory of partner- 
ship Was repudiated even in a mutual life insurance 
company. Cohen v. N. Y. Mutual Life Ins. Co., 50 N. 
Y. 610. See, also, Taylor v. Charter Oak “ife Ins. Co., 
59 How. Pr. 468. It is only as a judgment creditor 
that a policy-holder can obtain relief. Belknap v. 
North Am. Ins. Co., 11 Hun, 282. New York Sup. Ct., 
Special Term, July 21,1881. Bewley v. Equitable Life 
Assurance Society. Opinion by Larremore, J. 

MARINE POLICY — COMPANY MAY SET UP ULTRA 
vires. — An insurance company is not estopped from 
setting up the fact that a contract of marine insurance 
made through its agent is ultra vires, though its agent 
had led the other contracting party to believe, and he 
did believe, that the company had power to make it, 
and though no pretense was set up by the company or 
its agent that the contract was ultra vires until a loss 
thereunder was known by all parties to have occurred, 
United States Cire. Ct., E. D. Missouri, Jan. 4, 1881. 
Webster v. Buffalo Insurance Co. Opinion by Treat, 
D. J. (7 Fed. Rep. 399.) 

=e i‘ = 


RECENT ENGLISH DECISIONS. 





CRIMINAL LAW — LARCENY — PAYMENT OF OVER 
CHARGE INDUCED BY THREATS.—The_ prosecutrix 
engaged the prisoner to grind scissors, and paid him 
when they were ground. She then handed him six 
knives to grind. He ground them and demanded 5s. 
6d. for them, the ordinary charge being 1s. 3d. She 
refused to pay 5s. 6d. The prisoner then threatened 
her, and said he would make her pay, and ultimately, 
in consequence of her fears, she gave the prisoner 5s. 
6d. The prisoner was indicted for larceny of the 5s. 6d., 
and the chairman on the trial directed the jury, that 
if the money was obtained by frightening the owner, 
the prisoner was guilty of larceny. The jury having 
convicted, this court, on the authority of Reg. v. Me- 
Grath, L. R., 1 C. C. R. 205, upheld the conviction. 
Crown Cas. Kes., March 5, 1881. Regina v. Lovell. 
Opinion by Lord Coleridge, C.J. 44 L. T. Rep. (N. 8.) 
319. 

INSURANCE — FIRE POLICY — LOSS OCCASIONED BY 
THE FELONIOUS ACT OF THE WIFE OF THE ASSURED — 
RIGHTS OF THE INSURER. — An insurance company 
granted a fire policy to 8., and during the currency of 
the policy S8.’s wife feloniously burnt the property in- 
sured. The company, not admitting any claim on the 
policy, brought an action against 8S. and his wife for 
the damage done by the act of the wife. Held, first, 
that the action could not be maintained, as the insurer 
has no rights other than those of his assured, and can 
enforce those only in his name and after admitting the 
claim on the policy. Secondly, that the action for the 
felony if it were maintainable was maintainable with- 
out showing that the felon had been prosecuted. 
Semble, that a felonious burning by the wife of the 
assured, without his privity, is covered by the ordi- 
nary fire policy. Cases referred to, Simpson v. Burrill, 
L. R., 3 App. Cas. 279; Randall v. Cockran, 1 Ves. Sen. 








(). B., 244; Stewart v. Greenock Mar. Ins. Co., L. R., 
2H. L. Cas. 157; Davidson v. Case, 8 Price, 542; Ma- 
son v. Sainsbury, 3 Doug. 61; Yates v. Whyte, 4 Bing. 
N. C. 272; Higgins v. Butcher, Yelv. 89; S. C., Noy. 
18; Markham v. Cobbe, Sir W. Jones, 147; S. C., Noy. 
82; Dawkes v. Coveneigh, Sty. 346; 1 Hale’s P. C. 546; 
Hudson vy. Lee, Rep. 48a; Crosby v. Leng, 12 East, 
409; Lutterell v. Reynell, 1 Mod. 282; Gimson v. Wood- 
full, 2C. & P. 41; White v. Spettigue, 13 M. & W. 603; 
Stoue v. Marsh, 6B. & C. 551; Wellock v. Constan- 
tine, 2 H. & C. 146; Wells v. Abrahams, L. R., 7 Q. B. 
554; Ex parte Ball, L. R., 10 Ch. D. 667. Q. B. Div., 
March 23, 1881. Midland Insurance Co. v. Smith. 
Opinion by Watkin Williams, J., L. R., 6 Q. B. D. 561. 


SLANDER — PLEADING — INNUENDOES — PREFATORY 
AVERMENT. — Words merely conveying suspicion will 
not sustain an action for slander. Where such words 
admit fairly, and in their natural sense, of two mean- 
ings, the one being an imputation of suspicion only, 
the other of guilt, the sense in which they were ut- 
tered should be left to the jury. The innuendoes not 
declaring that the words were spoken with the inten- 
tion of imputing to the plaintiff a felony, and not im- 
porting to enlarge the meaning of those words, held, 
that the prefatory averments which only professed to 
give the motives of the defendant could not be substi- 
tuted for those innuendoes whereby the plaintiff un- 
dertook to give the meaning of the words spoken. 
Nov. 26,1880. Simmons v. Mitchell. Opinion by Sir 
Robert P. Collier, P. C. 155. 

a ee 


NEW BOOKS AND NEW EDITIONS. 


GouLp’s LAw CATALOGUE. 

Catalogue of Law Books published and for sale by William 
Gould & Son, Law Booksellers and Publishers, No. 68 State 
street. William Gould, William Gould, Jr. Albany, N. 
Y., 1881. Pp. 374. 

ee principal defect in this book is the modesty of 
title page. It is a great deal more than it purports 

to be. Itis mainly the work of Mr. N. C. Moak, and 

is, as the publishers’ statement declares, ‘tin fact, al- 
most a legal bibliography.’’ Among other matters of 
peculiar and original excellence, we note Rules for 

Citations, an Alphabetical List of American Periodi- 

cals, an Alphabetical List of Trials, a Sketch of the 

Inglish Courts, aSubject Index of Elementary Works. 

There are also perfectly complete alphabetical lists of 

all the reports published in the English language, and 

of all elementary works. We have no hesitation in 
saying that the whole constitutes, so far as we know, 
the most complete, the most exact, and the most use- 

ful legal bibliography ever published; the result of a 

vast amount of work and research, which few except 

its accomplished author would have had the resolution 
to undertake or the industry to carry through. It is 
issued for gratuitous circulation. 


FREEMAN ON JUDGMENTS. 


A Treatise on the Law of Judgments, including all final de- 
terminations of the rightsof partiesin actions or proceed- 
ings at law or in equity. By A. C. Freeman, Counsellor at 
Law. Third edition, revised and greatly enlarged. San 
Francisco; A. L. Bancroft & Co., 1881. Pp. liv, 727. 

The first edition of this work was issued in 1873, the 
second in 1874. The present edition contains an addi- 
tion of some 1,200 authorities cited, and about one- 
sixth of text. The author, the well known and able 
editor of the American Decisions, has produced in this 
a good practical book. which has commended itself to 
the profession in the past, and is too widely and favor- 
ably known to require a more formal introduction. 
Mr. Freeman justifies the title of ‘‘ treatise’ which he 


98; North of England Ins. As. v. Armstrong, L. R., 5 | has given his work, by discussing the principles of his 
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subject and the cases illustrating them, in an inde- 
pendent spirit and with discrimination and sound 


sense. The book is supplied with ample indexes, and 
is well printed. 
rs 
CORRESPONDENCE. 


FRIDAY FOR “ HANGMAN’s Day.’ 


Editor of the Albany Law Journal: 

Is there any reason why the judges should select 
Friday for “‘hangman's day?’’ The human race is 
superstitious. This manifests itself in almost every 
conceivable way; few men or women are said to be 
entirely free from it, and from the effect of early edu- 
cation as to days, houses, vessels, seeing the new moon 
first over the left shoulder, etc., etc. The judges of 
the Supreme Court ought not to foster this supersti- 
tion by making an almost invariable practice of sen- 
tencing criminals convicted of murder to be executed 
on Friday. In my acquaintance a respectable lawyer, 
under the influence of prejudice, avoided the com- 
mencement of any new business on Friday. There 
are many things which must be done on Friday. Be- 
coming a mother cannot be adjourned, and there is no 
reason why the day of the nativity of one equal 
seventh of mankind should be clouded by a cruel old 
custom sanctioned by judicial authority. Are not 
Friday-born people entitled to relief? Let the judges 
appoint some other day of the week for the execution 
of the sentence “by hanging of the convict by the 
neck until he be dead.”’ 

EGBERT WHITAKER. 

SAUGECTI®s, N. Y., July 30, 1881. 





A QUESTION OF CITIZENSHIP. 


Editor of the Albany Law Journal: 

A., a native of New York, removes to Texas in 1854. 
He leaves one child with its relatives; the child. a 
minor, refusing to go to Texas. The New York child 
arrives at maturity, marries and dies in New York. 
The father died in Texas while she was still a part of 
the republic of Mexico. Did this New York child 
take the status of its father, or did it remain a citizen 
of New York, that of its origin? ANON. 
SHADE TREES IN VILLAGE STREETS— OTHER QUES- 

TIONS. 


Editor of the Albany Law Journal: 

In 22 Alb. L. J., page 479, appears the following: 
“The charter of an incorporated village gives the di- 
rectors (trustees) power to lay out, alter, repair and 
improve the streets, highways, lanes and alleys within 
the bounds of said village, and to cause the same to be 
guttered and curbed. A street in the village with the 
paved way for teams and sidewalks for footmen, gut- 
tered and curbed between the two, has shade trees of 
twenty years’ growth, or more or less, standing in the 
sidewalk near the gutter. Have the adjoining proprie- 
tors any right to the shade trees standing on the side- 
walk, which the village authorities are bound to 
respect? Can the village directors, under the power 
given them by the statute, cut the shade trees down, 
for the sake of widening the wagon track, and con- 
tracting the sidewalk, or to straighten a bend in the 
gutter?” 

I have seen no reply, and answer it as follows: The 
word “highway” is said to be the genus of all public 
ways, and includes the streets of a city or village. 
Regina v. Saintiff, 6 Mod. 255; Brace v. N. Y. C. R. R. 
Co., 27 N. Y. 271; Thompson on Highways (1st. ed.) 6. 
A street is a road in a city or village. 27 N. Y. 271, 
above cited; Bouvier’s Law Dictionary. 

Sidewalks are a part of the public streets, designed 
for the use of those who travel on foot. Wallace v. 





The Mayor of New York, 18 How. Pr. 169; S. C., 2 
Hilt. 440. 

The directors have the power under the statute of 
making and improving streets and sidewalks, and the 
power to straighten the same. The directors caused 
the shade trees to be cut down for the alleged purpose 
of contracting the sidewalk, straightening the gutter, 
widening the paved way for teams, and in this way 
improving the street. 

In solving the question the test must be whether it 
was an improvement to the street in view of public 
use and convenience, to make the alteration, and 
whether in making the alteration, the shade trees were 
necessarily removed, and if they were, the right of the 
adjoining proprietors to the shade trees yields to pub- 
lic use and requirement. If the cutting of the shade 
trees was not thus required, the adjoining proprietors 
had rights in them which the village directors were 
bound to respect, and which they could not violate 
without becoming liable for the injury. The directors 
had a right to do such acts, and could only become 
liable for an abuse of the power conferred upon them. 
If the alteration was manifestly not an improvement, 
orif the alteration was an improvement and the re- 
moval of the shade trees was not necessary, an action 
will lie for the injury. If the trustees acted from 
malice, or from improper motives, exemplary damages 
ought to be awarded. This must necessarily be the 
answer to the question above propounded. 

I close by asking another question. One owns a 
house or a hotel on Chatham street or the Bowery, in 
New York city, worth one hundred thousand dollars. 
An elevated railroad is afterward put up and in opera- 
tion. The street is darkened, the roar and racket 
made by the trains at the front of the house is a nui- 
sance, reducing the value of the property one-quarter 
or one-half. What redress has the owner? If he has 
none, does it not follow that private property may be 
taken for public use without compensation? Still fur- 
ther, what security is there against the taking of any 
and all private property for some public use? AllLit 
needs is a legislative act and justification under it, 
upon the alleged ground that it is for the common 
good. Itis Communism rampant. Are not our mil- 
lionaires its pioneers ? EGBERT WHITAKER. 

SAUGERTIES, N. Y., Aug. 8, 1881. 

stntniiescatiieciaiti 
NOTES. 

| i American Law Review for August contains the 

following leading articles: Liability of officers 
acting in a judicial capacity, II, by Arthur Biddle; 
Why should not a decedent's real estate descend and 
be administered like personalty? by Wm. Reynolds; 
Subjection of the State to law, by Roger Foster. — 
The American Law Register for July contains the con- 
clusion of Charles Chauncey’s article on Contempt of 
Court, and an article on Freehold Qualification of 
Jurors, by William S. Brackett. Also the cases 
of Ditcham v. Worrall, on ratification of infant’s 
promise to marry, with note by Edmund I. Bennett; 
Davis v. Howell, on payment of individual creditors 
out of partnership assets, with note by Henry Wade 
Rogers; Allerton vy. Chicago, on municipal power to 
exact a license fee from a street railway company, with 
note by Adelbert Hamilton. —— The total depravity of 
types made us say last week that Mr. Justice Clifford 
was appointed to the Federal Supreme Court bench in 
1838, instead of 1858. Much is said now-a-days of 
the ignorance of juries; but in Penn. Co. v. Hensil, 
70 Ind. 569, the court thought the jury ‘ over-in- 
structed,’’ inasmuch as “nineteen instructions were 
given at the request of the appellee, four were given 
by the court on itsown motion, and twenty-four were 
given at the suggestion of the appellant.” 
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CURRENT TOPICS. 





J\HE Reverend Mr. Dilk is holding a brisk contro- 
versy with a correspondent of The Nation on 
the subject of divorce statistics in New England. 
Some time ago we ventured the surmise that the 
extraordinary number of divorces in Connecticut, 
Vermont and Massachusetts was due in a considera- 
ble measure to emigration from this State. Mr. 
Dilk does not agree to this, and thinks this cause 
could not account for more than ‘‘ten or fifteen per 
cent.”” Why he should not agree to it, or why he 
agrees to it in this precise ratio, he does not satis- 
factorily explain. It seems to us the most natural 
and probable thing in the world. To some extent 
we know it to be true. Having only one cause for 
absolute divorce here, and there being half a dozen 
or so in these other States, it is inevitable that dis- 
contented people will seek the laxer communities. 
Being put to the trouble of going from home for a 
divorce, they naturally go as short a distance as pos- 
sible. So they go to these States rather than to the 
distant west. This is the custom of tramps. If one 
State makes stringent laws against them they will 
turn up in a more hospitable State, and do just as 
little tramping as possible to find such a State. 


Speaking of tramps—at the recent session in 
Boston of the Society of Charities and Corrections, 
Mr. Sanborn read an interesting paper showing 
that tramps are decreasing. He says: ‘Three 
years ago (July 1, 1878) we had by actual count 
25,597 public paupers in Massachusetts, and among 
them 349 vagrants, while the number of vagrants 
lodged at poor-houses and station-houses in each 
month was counted by thousands. This summer 
(July 1, 1881) the aggregate of public paupers hav- 
ing been reduced below 19,000 —a falling away of 
more than twenty-five per centum in three years — 
the vagrants reported are now but 150, or only two- 
fifths as many as three years ago — and these almost 
all in the city station-houses — for tramping in the 
country towns of Massachusetts is almost unknown. 
The whole number of tramps lodged in the country 
poor-houses in a whole year does not now exceed 
the number who were formerly lodged there in a 
single fortnight. Yet it is to be remembered that 
within the three years spoken of the population of 
our State has increased not less than 125,000 — and 
that immigration has never been so large as within 
the past two years. The same thing has been tak- 
ing place, so far as. we can hear, throughout the 
country, until we have in the United States at this 
moment the smallest number of public paupers ever 
seen among civilized communities in an eaual popu- 
lation of 50,000.000.” 





Voit. 24.— No. 8. 


But on the other hand the insane are increasing, 
according to the same authority. He estimates that 
among the older communities of the northern and 
eastern States there is now one insane person to 
every four hundred persons, and in Massachusetts, 
where ‘‘for some reason or other the proportion is 
even greater than this,” one person out of every 
three hundred and fifty is insane. In Massachusetts 
they have precise returns, up to the first of July, 
showing the whole number of the poor fully sup- 
ported at certain dates, and the number among those 
who were insane; and they have had these returns 
more or less complete for twenty-seven years, or 
since the first of October, 1854, at which time the 
population of Massachusetts may be taken to have 
been 1,100,000. Now, while there were in October, 
1854, 5,450 in-door poor, of whom but little more 
than a thousand were insane, in October, 1864 (the 
whole number of the poor remaining the same), 
more than 1,600 of them were insane; in 1874, when 
the number had increased to only 5,734, about 2,200 
of them were insane; and now (in July, 1881) the 
whole number of in-door poor being about 7,800, 
the number of those who are insane is upward of 
8,000. That is to say, while the whole number of 
the in-door poor supported in Massachusetts at a 
given date has increased in twenty-seven years about 
forty per centum (the population meantime having 
increased more than sixty per centum), the number 
of the in-door poor who are insane has increased 
more than two hundred per centum. Mr. Sanborn 
thinks the number of insane has increased through- 
out the whole country, during the last twenty years, 
out of proportion to the advance in population. So 
too the superintendent of Ward’s Island asylum, 
New York, reports an annual increase of one hun- 
dred in his care. Tas the perihelion any thing to 
do with this ? 


The case of Kingsbury v. Whitaker, 32 La. Ann. 
1055, is very entertaining. The holding was as fol- 
lows: Partial insanity does not disqualify from 
making a will; a will made in a lucid interval by a 
person habitually insane is valid; and where there 
is nothing unreasonable on the face of the will of 
one habitually insane, it will be presumed to have 
been in a lucid interval. The testator, Galen Mel- 
vin Bowditch, of Massachusetts, settled iw Louis- 
jana in 1830, and accumulated a considerable prop- 
erty. After the civil war, ‘‘during the damaging 
administrations which controlled the destinies of 
our State” (as the court put it), his property be- 
came reduced. The court describe the result as 
follows: ‘‘The circumstances, coupled with the 
character of his associations, and the habits con- 
tracted at the Balize, mainly his too free indulgence 
in ardent spirits, preyed upon his mind, and ren-' 
dered him, as he says in one of his letters to his 
favorite sister, Mrs. Fiske, irascible, sad and de-} 
spondent. Under these exciting causes he became 
subject to delirium tremens, manifested by par- 
oxysms of rage and violence bordering upon mad- 
ness, and producing temporary or intermittent in- 
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sanity. These attacks rendering him intolerable 
and at times dangerous, he was frequently arrested 
and confined, sometimes in jail and three times in 
different insane asylums.” On a visit to Massachu- 
setts he had a bad attack of this sort, and one of 
his relatives, the Rev. Mr. Dowse, put him in the 
Worcester Insane Asylum. After he got out, Dowse 
tried to put him in again, and to deprive him of the 
care of his property. This excited Mr. Bowditch’s 
enmity toward the minister, whom he styled an 
‘‘orthodox thief,” and he made his will, leaving 
out the Dowse flock, and giving all to his poor sis- 
ter, Mrs. Fiske. He referred to the Dowses as 
s@ ds.” What is meant by ‘‘s” is left to con- 
jecture. Whether it means ‘‘ skins,” or ‘‘ skunks,” 
or *‘sinners,” or ‘‘simpletons,” or whether it is a 
misprint or misreport, is left to conjecture. There 
is no mystery however about the adjective, and in- 
asmuch as the Rev. Dowse was ‘ orthodox,” there 
seems a peculiar propriety in the use of the objurga- 
tion. Dowse would understand what it meant. In 
the testator’s attacks, he had a ‘‘ mania for picking 
from the streets cigar stumps, rags, garbage and 
other stuff, and carefully storing the same in his 
But his craze appeared to be 
only in connection with his excess in potations. His 
letters satisfied the court that he ‘‘ was not only not 
an idiot, an imbecile, or a confirmed maniac, but 
that he was a man of more than ordinary intelli- 
gence, of considerable learning, and with commend- 
able facility of writing, a close observer of men, 
things, and of passing events, and of strong and 
ardent convictions on business, politics, political 
economy, and on many other subjects.” In 1874 he 
wrote as follows, from Ashland, Mass.: ‘‘ Since I 
came here last every thing seems to be so different, 
so improved, that the only way I can account for it 
is this: when I was here before I was half drunk all 
the whole time, and could not see beauties and im- 
provements. There has been immense alterations 
and changes in the city of Boston and vicinity. 
The roads are free of stones, houses prettily painted, 
with little and big flower gardens, blooming with 
flowers, I think they look so nice. I am now sitting 
in my sister’s little parlor, so called. * * * My 
sister’s little grand-daughter brings me my slippers, 
a glass of water, and says: ‘God Melvin.’ 
This js caused by kindness and candy, I presume.” 
Perhaps grand-maternal injunctions also had some- 
thing to do with it. But let us all rejoice that Stig- 
gins got what is called in New England his ‘‘ come- 
up-ance.”’ Ministers of the gospel have no business 
with earthly goods — especially those belonging to 


’ 


room as valuables.’ 


bless 


others. 


Judge Hammond, of the United States Circuit 
Court, in his answer to the inquiries of the con- 
gressional committee in respect to a new bankrupt 
law, advocates, first, the abolition of the registers, 
and devolving their duties on the clerks, and com- 
missioners and masters in chancery; second, aboli- 
tion of assignees, and devolving their duties on the 
marshals or receivers; third, the immediate con- 
version of. the assets into cash, the bankrupt to be 





forbidden to purchase; fourth, abolition of meet- 
ings of creditors, except when called in special 
cases by the court; jifth, allowing an immediate 
and informal discharge where there is no property 
or none but exempt; sixth, reduction of fees of offi- 
cers to the ordinary standard; seventh, using the 
present machinery of the courts; eighth, adherence 
to the old law of insolvency; ninth, abolition of 
compositions; tenth, denying involuntary proceed- 
ings except in case the indebtedness is as much as 
$5,000; eleventh, discharge of honest bankrupts, 
without regard to amount of assets or assent of 
creditors, and denying discharges to all others. On 
the whole, we think this is the worst scheme yet; 
rather worse than Judge Iughes’, ante, 41; 9. ». 
Under Judge Hammond’s scheme there seems to be 
little use for any bankrupt law. 


The partisan newspapers have begun a mischiev- 
ous gabble about the president’s ‘‘ inability,” and 
the consequent duty of the vice-president to assume 
the government. This sort of talk can only be in 
the interest of somebody who has not got an office 
and wants one. The vice-president is aman of good 
sense and honor, and will not be moved by these 
appeals. There is as yet no ‘‘inability” in the 
meaning of the Constitution. That ‘‘ inability” 
supposes duties to be performed, the president’s in- 
capacity to perform them, and consequent detriment 
to the public service and public interests. No such 
contingency has arisen. No one has pointed out 
any important duty which has presented itself and 
is left undischarged. The wheels of government 
still move by their acquired momentum. When 
they are in danger of stopping it will be time to 
talk about a successor to the president. The Con- 
stitution does not intend that every time the presi- 
dent is laid up by sickness for six weeks the vice- 
president is to step in, but means an ‘inability ” 
either permanent, or temporary and detrimental. 


+> —_—_—_—= 


NOTES OF CASES. 

N the question of the necessity for demand of 
( payment of a note at the specified place of 
payment, as between maker and holder, remarked 
upon ante, 82, a direct adjudication sustaining Lazier 
v. Horan, may be found in Bank v. Zorn, South Caro- 
lina Supreme Court, 1881, 12 Rep. 155. The court 
there said: ‘*The English commercial law, when 
strictly applied and enforced, seems to require that 
demand shall be made at the place of payment, 
when specified in the note, either on the day of pay- 
ment or at some future time, and without this no 
default arises on the part of the maker for non-pay- 
ment. The American doctrine, however, is not so 
rigid; demand is not a precedent condition here, 
and suit may be brought against the maker under 
that doctrine without presentment or demand at 
the place mentioned, subject, however, to the right 
of the maker to prove by way of defense that on 
the day and at the place specified he had the neces- 
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sary funds to make payment, and that if any loss 
has occurred it should be the loss of the holder of 
and not his; in other words, the burden of 
shifted: instead of requiring the plaintiff 
to prove that he made demand, the maker, defend- 
ant, is required to prove that he deposited the 
money according to the terms of the note, and that 
it was lost to the plaintiff on account of his failure 
to demand it at the proper place. Wallace v. M’ Con- 
13 Pet. 136; Story on Promissory Notes, §§ 
227, 228, and note to p. 287; Wolcott v. Van Sant- 
roord, 17 Johns. 248; Clarke v. Gordon, 3 Rich. 313. 
Now, if the matter complained of in this last ex- 
ception had stood alone in the judge’s charge, the 
exception would be well founded, as the charge in 
this respect is not in accordance with the above 
principles, but when the whole charge on this 
branch of the case is taken together as appears in 
the brief, it is apparent that the judge properly 
qualified the doctrine, as a whole, when he instructed 
the jury ‘that if they believed the plaintiff was 
guilty of laches in not demanding payment of the 
note at the office of Wroton & Dowling before their 
failure, and that plaintiff would have received the 
money if the note had been presented, and by their 
failure to do so the defendant lost the money, they 
should find for the defendant.’ This is, we think, 
in accordance with the American doctrine, and was 
a part of the judge’s charge, and properly qualified 
that which when taken in detached portions might 
be regarded as error.” 


the note 


proof is 


he ll, 


The London Law Times says: ‘*The law with 
regard to bees is rather peculiar. A dispute as to 
the ownership of a swarm came recently before Mr. 
W. F. Woodthorpe, the judge of the Belper county 
court, and it was contended, that being ere nature, 
there could be no property in them, and that there- 
fore the plaintiff, from whose land they had strayed 
to that of the defendant, could not demand their 
return or damages for their loss. It was proved, 
however, that the plaintiff had followed the swarm 
on their departure from his own land, and had not 
lost sight of them until he saw them alight in the 
defendant’s garden. On the strength of the follow- 
ing passage from Blackstone (vol. ii, p. 392): ‘‘ Bees 
are fere nature ; but when hived and reclaimed, a 
man may have a qualified property in them by the 
law of nature as well as by the civil law. Reclama- 
tion, that is, hiving or including them, gives the 
property in bees, for though a swarm lights upon 
my tree, I have no more property in them till I have 
hived them, than I have in birds which make their 
nest thereon; and therefore, if another hives them, 
he shall be their proprietor; but a swarm which fly 
from and out of my hive are mine so long as I can 
keep them in sight and have power to pursue 
them, and in these citeumstances no one else is enti- 
tled to take them.’ Judgment was entered in favor 
of the plaintiff for the amount claimed as the value 
of his truant The doctrine of Blackstone 
was adopted in (Gillett v. Mason, 7 Johns. 16, and 


bees.” 





it was there held that finding and marking with the 
finder’s initials a ‘‘ bee tree,” on the land of another, 
is not a reclamation. See ‘‘ Larceny of Animals,” 
23 Alb, L. J. 444; also as to carrier pigeons escap- 
ing under training, id. 482. 


An attempt has been made to ‘pirate ” the Lon- 
don Times’ name and heading. The Solicitors’ Jour- 
nal says: ‘‘Inacase of Walter v. Head, before the 
Master of the Rolls, on the 22d July, a motion was 
made to restrain the defendant from selling any 
newspaper under the name or title of the Times. 
The defendant had been issuing reprints of old 
copies of the Times, which were exact jac similes 
of the former issues, except the last sheets, upon 
which the defendant had inserted advertisements 
for his own profit. He had also issued future num- 
bers of the 7imes as skits, also inserting advertise- 
ments for profit. The prices of the defendant’s 
issues and those of the plaintiffs’ were dissimilar, 
but the name and the device and arms at the com- 
mencement of the defendant’s issues were exactly 
the same as the plaintiffs’. The plaintiffs now 
moved for an injunction, on the ground that the 
defendant’s issues were a colorable imitation of the 
plaintiffs’, and an infringement of their trade-mark 
in their name and device. For the defendant it was 
contended that the plaintiffs had no special prop- 
erty in the name of the Times, which was used in 
conjunction with other words by numerous other 
papers, and further, that the only ground upon 
which the plaintiffs could succeed was that the 
issues of the defendant were calculated to deceive 
the public into the idea that they were buying those 
of the plaintiffs’, which it was submitted they were 
not. Jessel, M. R., was of opinion that the issues 
by the defendant were an exact copy of the plaint- 
iffs’ paper; that the plaintiffs had a right of prop- 
erty in their name and heading, which the defend- 
ant had infringed; and that the defendant had also 
attempted to appropriate one of the most profitable 
of the branches of the plaintiffs’ business — their 
advertisements — and he must therefore grant the 
injunction asked for.” As to proprietorship in 
name of periodical, see Robertson v. Berry, 50 Md. 
591; 8. C., 33 Am. Rep, 328, and note, 335. 


A. was prosecuted for bigamy. He pleaded, first, 
that his first marriage had no legal existence, be- 
cause his intended wife had deceived him, being 
enceinte by another man, and because he was a minor 
and did not obtain his father’s consent to the mar- 
riage, The court held these things might have 
made the first marriage voidable, but not void. A. 
further pleaded the statute of limitations. The 
Court of Cassation decided that in bigamy the stat- 
ute did not begin to run till one of the marriages 
was dissolved; ‘‘for while the double bond of mat- 
rimony exists, the illegality continues, which makes 
the essence of said crime.” — Vienna Juristische Bleet- 
ter. 
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MENTAL SUFFERING AS AN ELEMENT 


OF DAMAGES IN ACTIONS OF 
NEGLIGENCE. 





HERE can be no doubt that mental suffering 

forms a proper element of damage in actions 
for intentional and willful wrong, and in actions of 
negligence resulting in bodily injury; but whether 
it forms an independent ground of action, discon- 
nected from these facts, is more doubtful. 

In Sorelle v. Western Union Tel. Co., Texas Com- 
mission of Appeals, June 14, 1881, 4 Tex. L. J. 747, 
it was held that injury to the feelings resulting from 
disappointment and grief at not being present ata 
relative’s funeral, caused by neglect of a telegraph 
company in failing to deliver a message, constitutes 
general damages. In this case the message showed 
on its face the nature of the summons. The court 
said: ‘‘It appears to us that the natural conse- 
quence of a failure to promptly transmit and deliver 
a message like that in this case, and under the cir- 
cumstances shown in appellant’s petition, is to pro- 
duce the keenest sense of grief incident to a sad 
disappointment. For it is a principle of our na- 
ture, implanted in the bosom of every reasonable 
being, not devoid of human sensibilities, to promptly 
pay the last tribute of respect to the mother who 
bore and fostered us; and to be thwarted in the dis- 
charge of this duty, prompted as it is by natural 
desire, by the willful fault or neglect of one whose 
business it is to communicate the news, and who 
has received his compensation therefor, in the very 
nature of things, is calculated to, and will, inflict 
upon the mind the sorest sense of disappointment 
and sorrow.” 

In Shearm. & Redf. on Neg., in speaking of tele- 
graphs, itis said: ‘‘ Delay in the announcement of 
a death, an arrival, the straying or recovery of a 
child, and the like, may often be productive of an 
injury to the feelings, which cannot be easily esti- 


Soy 


mated in money, but for which a jury should be at 
liberty to award fair damages.” 

But in Wyman v. Leavitt, Maine Supreme Court, 
23 Alb. L. J. 253, it was held that anxiety in re- 
spect to one’s personal safety is not a proper ingre- 
dient of damages in an action of negligence for an 
injury caused to property alone by blasting. The 
court there said: ‘‘We have been unable to find 
any decided case which holds that mental suffering 
alone, unattended by any injury to the person, 
caused by simple actionable negligence, can sustain 
an action.” ‘‘If the law were otherwise, it would 
seem that not only every passenger on a train that 
was personally injured, but every one that was 
frightened by a collision or by the train’s leaving 
the track, could maintain an action against the com- 
pany.” In the principal case two Texas cases are 
cited as authority, but in both of them there was 
injury to the person. Canning v. Williamstown, 1 


Cush. 451; Lynch v. Knight, 9 H. L. 598; Johnson 
v. Wells, 6 Nev. 224; 8. C., 3 Am. Rep. 245, seem 
opposed to the doctrine of the principal case. Can- 
ning v. Williamstown, however, was founded on a 
statute providing only for injury to the person, and 





Johnson v. Wells seems overruled in Quigley v. Rail- 


road, 11 id. 350. 

Mr. Wood says in a note, in his edition of Mayne 
on Damages, p. 74: ‘‘Wedo not apprehend that 
the rule has any such force as to enable a person to 
maintain an action where the only injury is mental 
suffering, as might be thought from a loose reading 
of loose dicta and statements*of the courts in some 
of the cases. So far as I have been able to ascer 
tain the force of the rule, the mental suffering re 
ferred to is that which grows out of the sense of 
peril, or the mental agony at the time of the acci- 
dent, and that which is incident to and blended 
with the bodily pain incident to the injury, and the 
apprehension and anxiety thereby induced. In no 
case has it ever been held that mental anguish alone, 
unaccompanied by an injury to the person, afforded 
a ground of action.” Mr. Sedgwick seems to take 
the same ground. Meas. Dam. 544, note; and app. 
551, he says: ‘‘It is evident that the injury here 
becomes of a very metaphysical character.” Shear- 
man & Redfield say, in their work on Negligence, § 
6066: ‘*The mental suffering which may be al- 
lowed for is only such as arises from the plaintiff's 
reflections upon what he personally has to endure, 
or anxiety for his escape.” 

In Logan v. Western Union Tel. Co., 84 Il. 468, 
an action by a father against a telegraph company, 
for negligence in failing to deliver a telegram sent 
by him to his son summoning the son home to the 
death-bed of his mother, it was held that the plaint- 
iff was entitled to recover at least nominal damages, 
including the price paid the company to send the 
dispatch. Nothing beyond this was considered. 

Judge Thompson says (Carriers of Passengers, 
571): ‘*Whether mental anguish caused neither by 
fear nor bodily injury — such, for example, as arises 
from the indignity of ejection from a train without 
violence — is an element of compensatory damages, 
is a question upon which the authorities are not quite 
fully agreed.” ‘‘That injuries done can have no 
adequate redress in money, or that damages may be 
difficult of estimation, is no reason why pecuniary 
relief may not be granted as a compensation.” But 
this line of cases is different from those of negli- 
gence, because in them the act complained of is in- 
tentional, although without bodily injury; and be- 
sides, there is a physical constraint which amounts 
to assault or trespass. 

The case of DeMay v. Roberts, ante, 23, is distin- 
guishable from the principal case, perhaps, because 
although there was no intentional injury, and the 
injury was wholly to the feelings, yet there was an 
intentional act, namely, the entry into the house, 
which under the circumstances was a trespass. 

In the principal case the court added the follow- 
ing judicious warning: ‘‘It should be remarked 
that great caution ought to be observed in the trial 
of cases like this, as it will be so easy and natural 
to confound the corroding grief occasioned by the 
loss of the parent or other relative, with the disap- 
pointment and regret occasioned by the fault or 
neglect of the company, for it is only the latter for 
which a recovery may be had, and the attention of 
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juries might well be called to that fact.” This 
shows the danger of the holding. It is difficult to 
draw the line between the grief of bereaved affec- 
tion and the disappointment occasioned by not be- 
ing able to attend the funeral. 
ae 

JURISDICTION OF OFFENSE OF PASSING 
COUNTERFEIT NATIONAL 

BANK BILLS. 





UNITED STATES DISTRICT COURT, VERMONT, JUNE 
14, 1881, 





Ex Parte HoveGHron. 

The Federal courts have exclusive jurisdiction over the offense 
of passing counterfeit National bank bills, and a writ of 
habeas corpus will issue to release one imprisoned upon a 
charge of such offense by a State court. 

|“ BEAS CORPUS proceedings to release the relator 

Houghton, who was convicted and sentenced by 
aState court to imprisonment upon an indictment for 
passing a counterfeit National bank note. The opinion 
states the case. 

Wm. G. Shaw, for relator. 


WHeeter, J. This isa motion by the relator for a 
discharge on habeas corpus from imprisonment in a 
prison of the State, under sentence of a court of the 
State for passing counterfeited National bank bills, on 
the ground that the State court had no jurisdiction 
over this offense, and that the imprisonment is con- 
trary to the Constitution and laws of the United 
States. 

The Constitution of the United States provides: 

“Article VI. This Constitution, and the laws of the 
United States which shall be made in pursuance 
thereof, * * * shall be the supreme law of the land, 
and the judges in every State shall be bound thereby, 
any thingin the Constitution or laws of any State to 
the contrary notwithstanding.” 

Under this provision the limits of power between the 
United States and the several States are to be sought 
for in that Constitution and the laws of Congress 
which have been made pursuant to it. It provides, 
article 1, section 8: ‘*‘The Congress shall have power 
* * * tocoin money, regulate the value thereof, and 
of foreign coin: * * to provide for the punish- 
ment of counterfeiting the securities and current coin 
of the United States.’’ This provision extends to pass- 
ing counterfeited coin and securities, as well as to 
counterfeiting them. United States v. Marigold, 9 
How. 570. It also provides, article 3, section 2, that 
“the judicial power shall extend to all cases in law and 
equity arising under this Constitution, the laws of the 
United States, * * * and fifth amendment; * * 
nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb.” It is well 
established that Congress may exclude the jurisdiction 
ofthe courts of the States from offenses within the 
power of Congress to punish. Houston v. Moore, 5 
Wheat. 1; The Moses Taylor, 4 Wall. 411; Murtin v. 
ITunter, 1 Wheat. 804; Com. v. Fuller, 8 Metc. (Mass.) 
313; 1 Kent Com. 399. 

National banks are organized under the laws of the 
United States; their bills are issued to them by the 
treasury department of the United States, secured by 
bonds of the United States on deposit there, which 
fact is to be expressed on their face by the signatures 
of the treasurer and register, and the seal of the treas- 
ury of the United States. Rev. Stat., § 5172. They 
are securities of the United States which Congress has 
power to protect by punishing counterfeiting them, 
and the passing of counterfeits of them, and are so de- 
clared to be in the laws of the United States. Rev. 





Stat., $5413. Whether the State court had jurisdiction 
over this offense or not depends upon whether Congress 
has excluded that jurisdiction or left it to those courts 
under the laws of the States. 

The judiciary act of 1789 provided, section 11: 

“That the Circuit Courts shall have * * * exclu- 
sive cognizance of all crimes and offenses cognizable 
under the authority of the United States, except where 
this act otherwise provides, or the laws of the United 
States shall otherwise direct * *”’ 1 Stat. at Large, 
78. 

By the act of April 21, 1806, provision was made for 
punishing counterfeiting of the coin of the United 
States, and by that of February 24, 1807, for that of 
forging notes of the bank of the United States, and by 
that of March 3, 1825, for that of forging certificates of 
public stocks or other securities of the United States, 
counterfeiting coin of the United States and other 
countries, and passing counterfeit coin. Section 26 of 
the act of 1825 provided, as similar sections in each of 
the other acts had done, that nothing in this act con- 
tained shall be construed to deprive the courts of the 
individual States of jurisdiction under the laws of the 
several States, over offenses made punishable by this 
act. 4Stat. at Large, 122. 

This provision expressly left to the States jurisdic- 
tion of the particular offenses mentioned in those acts, 
the same as if Congress had never exercised its power 
to punish them. 

A person was convicted undera statute of Ohio for 
passing counterfeit coin, and the conviction was upheld 
as not being contrary to the laws of the United States. 
Fox vy. Ohio, 5 Tlow. 410. So under a statute of Ver- 
mont (State v. Randall, 1 Aik. 89), and a statute of 
Massachusetts (Commonwealth v. Fuller, 8 Mete. 313). 
But upon demurrer to an indictment under the laws 
of New Hampshire for punishing perjury generally, 
for perjury committed in proceedings under the bank- 
rupt act of 1841, it was held that the State court had no 
jurisdiction over that offense. State v. Pike, 15 N. H. 
83. In Moore v. Illinois, 14 How. 13, the respondent 
was convicted of harboring and secreting a negro slave 
contrary to the statute of Illinois. It was argued that 
the State court had no jurisdiction, because the laws 
of the United States provided for punishing obstruct- 
ing the owner of a negro slave in endeavoring to re- 
claim him, and concealing the fugitive after notjce; 
but the jurisdiction of the State was maintained on 
the ground that the offenses were different. 

The Supreme Court of Massachusetts took jurisdic- 
tion of anembezzlement of a private special deposit in 
a National bank by au employee of the bank, on the 
ground that Congress had not provided for that par- 
ticular offense. Commonwealth v. Tenny, 97 Mass. 50. 
The National bank acts were passed in 1863 and 1864, 
and provision was made for the punishment of coun- 
terfeiting their bills and passing the counterfeits, but 
there was no reservation to the State in making these 
provisions. Without such reservation the States had 
no power left to them to supplement the acts of Con- 
gress by legislation covering the same ground. Sturges 
v. Crowningshield, 4 Wheat. 122; Prigg v. Pennsylvania, 
16 Pet. 539. 

The statute of Vermont, under which the relator was 
indicted and is imprisoned, was passed in 1869. At that 
time, and until the adoption of the Revised Statutes of 
the United States, June 22, 1874, there was uothing 
giving up to the States the jurisdiction which Congress 
had taken over this offense, or any part of it. The 
Revised Statutes contain a title of ‘* Crimes,” in which 
the provisions for punishing counterfeited National 
bank bills are placed. It also has this general provis- 
ion: 

** Section 5328. Nothing in this title shall be held to 
take away or impair the jurisdiction of the courts of 
the several States, under the laws thereof.”’ 
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The provisions of the judiciary act, relating to the 
criminal jurisdiction of the Circuit Court, are brought 
into section 629, twentieth, with the qualification of 
exclusive cognizance changed to ‘‘ except where it is, or 
may be, otherwise provided by law.”’ 

If these provisions were all, it might be said that 
Congress had expressly withdrawn the jurisdiction 
before taken of offenses mentioned in the title of 
*Crimes,’’ so far as the States might choose to exer- 
cise similar jurisdiction through their courts. But 
chapter 12 of the title on “‘ Judiciary,” entitled ** Pro- 
visions common to more than one court or judge,” 
was placed in the Revision and enacted as a part of 
the Revised Statutes. It commences with section 
71: 

“The jurisdiction vested in the courts of the United 
States, in the cases and proceedings hereinafter men- 
tioned, shall be exclusive of the courts of the several 
States: First, of all crimes and offenses cognizable 
under the authority of the United States.” 

This provision was not in the statutes of the United 
States anywhere before. It was framed ex industria, 
and placed there for some purpose. It is not merely 
the provision of the judiciary act relating to the juris- 
diction of the Circuit Courts brought forward and 
placed here, as well as in the chapter relating to those 
courts, to express the same thing again in another con- 
nection; but it isa different thing. That provision 
made the jurisdiction of the Circuit Courts exclusive 
of all other courts, Federal as well as State, except as 
otherwise provided. This applies to all the courts of 
the United States, and expressly excludes, and seems 
to be made expressly to exclude, the jurisdiction of 
the courts of the States. Both provisions are neces- 
sary to place the jurisdiction in these cases where it is 
reposed, among the Federal courts, and exclude that 
of the State courts, and the latter would be unneces- 
sary if that of the State courts was not to be excluded. 

The language of the section quoted from the title on 
‘*Crimes”’ does not save the jurisdiction of the courts 
of the States over the offenses made punishable by 
that title, as section 26 of the act of 1825 saved it over 
offenses made punishable by that act. It says nothing 
about offenses, as such, to express or specify its appli- 
cation. There are many offenses made punishable by 
that title—some of them such as never could be 
offenses against the laws of any of the States; some 
such as the obstructing the executive officers in the 
performance of their duties, and the service of the 
processes of the courts of the United States, where 
the same act might constitute one offense against the 
laws of the United States, and another different offense 
against the laws of the States. This section of the 
title is general, and might be applicable to all these if 
taken in its broadest sense. It might be, or be claimed 
claimed to be, that making any act punishable under 
the laws of Congress would prevent the States from 
punishing a different offense involved in the same act. 
An assault upon a marshal, to obstruct his service of 
process, would be punishable under this title for the 
obstruction, but not for the assault; the assault might 
be punishable under the State laws, but not the ob- 
struction. The title makes certain offenses against the 
laws of the United States punishable. This section 
seems to mean that making them so punishable shall 
not prevent the States from taking hold of any offenses 
which may be involved that are contrary to the State 
laws, and not cognizable under the United States laws, 
and punishing them. And taken in connection with 
the section making the jurisdiction of the United 
States courts over offenses cognizable under the au- 
thority of the United States wholly exclusive of the 
State courts, it must mean this. Such construction 
leaves all the sections standing operative, while the 
other would Jeave the one declaring the jurisdiction 
exclusive inoperative. The section on “Crimes” is 








later than the otherin the order of the statutes, and 
might be said to be controlling for that reason; but 
that ground of inference is expressly removed by the 
statutes themselves, which provide that no inference 
or presumption of a legislative construction is to be 
drawn by reason of the title under which any particular 
section is placed. Section 5600. 

The act of passing these counterfeited bills, made 
punishable under the statute of the State under which 
the relator was indicted, might, and often would, con- 
cur with others to constitute a cheat which would be 
punishable by laws of the State of long standing against 
obtaining money or goods by privy or false tokens, 
Gen. Stat. Vt. 671, § 25. 

It was upon this ground that the passing the counter- 
feited National bank bill was a mere private cheat 
under the laws of Virginia, that the conviction was 
upheld by the majority of the court in Jett v. Virginia, 
18 Gratt. 953 (7 Am. Law Reg. 260), cited at this hearing 

The indictment against the relator does charge him 
with passing a counterfeited National bank bill, know- 
ing the same to be false, with intent to defraud one 
Margaret McDaniels, which is, in terms, a somewhat 
different offense from that made punishable by the 
laws of the United States, which consists merely in 
passing such counterfeited bill, knowing it to be coun- 
terfeited. R. S., $5415. The indictment appears to 
have been drawn according tothe statute in force be- 
fore the act of 1869, which made an intention to de- 
fraud an ingredient of the offense, but did not.in exact 
language apply to National banks. Gen. Stat. Vt. 678, 
§3. But this section of the General Statutes was ex- 
pressly superseded by the act of 1869, and the element 
of an intent to defraud was left out, so that the 
offense made punishable by the Jaws of Vermont was 
the passing such counterfeit bill, knowing it to be 
counterfeited, precisely the same offense made pun- 
ishable by the law of the United States. The material 
allegations of an indictment are those which set forth 
the charges which are contrary tothe law and make 
up the offense, and not those which charge things not 
contrary to the law, however morally wrong they may 
be, and which are not necessary to constitute the 
offense. <A plea of not guilty to this indictment would 
only put in issue the passing the counterfeit bill know- 
ing it to be such, and the plea of guilty only confessed 
asmuch. The relator, therefore, stands convicted in 
the State court of precisely an offense cognizable under 
the authority of the United States, and is restrained 
of his liberty under that conviction. 

There are respectable opinions and weighty authori- 
ties which hold that in the United States there are two 
governments—the United States, within the sphere 
marked out by the Constitution, and the several States 
—and that the same act may be an offense, and some 
of them that it may be the same offense, against each, 
for which punishment may be inflicted by each, and 
that the safety of the accused from excessive punish- 
ment under the two systems lies in the pardoning 
power, and in the benignant spirit with which the laws 
of each are administered. Uniled States v. Wells, 7 
Am. Law Reg. 424; Mr. Justice Daniell in Fox v. Ohio, 
5 How. 410; Mr. Justice Johnson in Houston v. Moore, 
5 Wheat. 1. 

That the same act, constituting different criminal 
offenses, may be punished for one under the United 
States, and for another under the State, cannot, under 
the authorities before cited, well be doubted, and most 
of the examples cited to show that the same offense 
may be punished by both are examples of that class. 
That the States cannot make criminal offenses out of 
what the United States makes lawful, nor against the 
laws of the United States, was well settled in Prigg v. 
Pennsylvania, 16 Pet. 539; The Moses Taylor, 4 Wall. 
411; and other cases before cited. The provision in 
the Constitution prohibiting putting twice in jeopardy 
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for the sume offense was for the protection of the peo- 
ple from oppression. Houston v. Moore, 5 Wheat. 1. 
It may be said that this only applied to the tribunals 
of the United States; but if so it is a restraint of the 
courts under the laws of Congress. Under it, Congress 
could not make the same offense punishable twice- 
Andif Congress could not do this directly, it could 
not indirectly, by creating an offense and leaving the 
States to punish it once, and providing by its own laws 
to punish it again. 

This offense appears to be one over which the State 
court had no jurisdiction, and the relator is restrained 
of his liberty without warrant of Jaw. The next ques- 
tion is whether he can be relieved in this mode. 

In 1867 the writ of habeas corpus from the courts and 
judges of the United States was extended to persons 
in custody, in violation of the Constitution, or of a 
law or treaty of the United States. R.S., § 753. The 
law of the United States was, and is, that the relator 
should be tried by the courts of the United States, and 
not by those of the State, and if guilty that he should 
be punished according to the laws of the United States 
and not under those of the State under which he is in 
custody. This court has jurisdiction of the relator 
under these provisions by this writ. 

The inquiry into the cause of his confinement is not 
a review of the proceedings of the State court. Ifthe 
attention of that court had been called to this aspect 
of the case, probably this proceeding would have been 
wholly unnecessary; but the record shows that it was 
not. The point here is not at all that the relator was 
not proceeded with in a proper manner by the State 
court, but that the court had no jurisdiction over him 
for this offense. In such cases the remedy may be by 
habeas corpus. Ex parte Lange, 18 Wall. 163. 

Brown v. U. S., 14 Am. Law Reg. 566, before Erskine, 
J.,and afterward before Mr. Justice Bradley, is an 
authority that section 711 gives exclusive jurisdiction 
to the courts of the United States over offenses cog- 
nizable under the authority of the United States, and 
that habeas corpus from a Federal court or judge isa 
proper remedy. 

This is not a proceeding for relieving criminals at all 
from just punishment. It is intended to relieve per- 
sons from punishment contrary to the laws of the 
United States, but not from liability to be punished 
according to those laws. If the relator was still liable 
to punishment according to those laws, he would be 
held by order of court until the district attorney could 
proceed against him; but the offense for which he has 
already suffered considerable punishment is now ap- 
parently barred by the statute of limitations of the 
United States. Therefore further detention would be 
unavailing. 

The relator is discharged from this imprisonment. 
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CONTRACT FOR MARKET 





MICHIGAN SUPREME COURT, JUNE 29, 1881. 


RAYMOND VY. LEAVITT. 


A contract between parties, the object of which was to force 
a fictitious and unnatural rise in the wheat market held to 
be against public policy and void, and an action to recover 
for advances of money made in pursuance of such a con- 
tract not maintainable. 


CTION for money lent. The opinion states the 
facts. From a judgment for plaintiff below de- 
fendants took a writ of error. 


Otto Kirchner and C. A. Kent, for plaintiffs in error. 
H. M. Cheever, for defendant in error. 
Leavitt sued defendants below on 


CAMPBELL, J. 


the common counts and served a bill of particulars in 





which the demands were set out under different forms 
and items as $10,000 money lent, $10,000 handed de- 
fendants for their use on their guaranty that it should 
be repaid in a reasonable time, $10,000 deposited with 
them for theiraccommodation, and $2,827.53 on account 
stated. He recovered $3,027.53, which is claimed on 
the argument to have been made up by the sum of 
what is called an account stated, and an error of 
3700. 

The plaintiff's story on oath was that the sum of 
$10,000 was advanced by him in May, 1880, to defend- 
ants for the purpose of controlling the wheat market 
at Detroit for what is called by the parties the May 
deal, with a view of forcing up prices, and producing 
what is understood as acorner, and compelling parties 
who had contracts to fill to pay a higher price for 
wheat to fill them. Defendants, as he testified, were 
to give him a third of the expected profits, and to 
repay the $10,000 with or without profits at all events. 

Defendants claimed that Leavitt furnished the 
$10,000 as a margin for these wheat transactions, and 
was to bear his risks, and that the speculations resulted 
inaloss. At the end of July, 1880, defendants gave 
plaintiff three documents or statements, exhibiting 
transactions up to that time, in which he was treated 
as a party concerned in the transactions, and one of 
these papers showed in a brief way that at that time 
there was left of his share no more than $2,327.50. This 
is now claimed to be an account stated. Several special 
questions were left to the jury and they found that 
there was no loan made, and that defendants, when 
they rendered these statements, understood the busi- 
ness wasclosed. They also negatived the giving of the 
money for the purpose of contracting for more wheat 
than could be delivered, and thus artificially raising 
the price. If the testimony is properly printed it does 
not appear distinctly that any one swore the purpose 
was merely to raise the price of wheat so as to get the 
advantage of those who should agree to sell to defend- 
ants themselves, but rather to so raise it as to compel 
all persons who had wheat to deliver to anybody to pay 
larger prices. The answer given by the jury does not 
fully meet the testimony. 

We do not understand on what basis plaintiff recov- 
ered under his bill of particulars. He never advanced 
to defendants any sums except two %5,000 items, 
amounting to $10,000. If there was any money to be 
returned under his particulars it could have been no 
less than $10,000. On the other hand both parties 
repudiated the idea that they had ever agreed on the 
July bills or any of them, as settling the amount due 
from one to the other; and there cannot be in law an 
account stated that neither party agrees to. It is im- 
possible to support the judgment on any theory of the 
evidence that conforms to the demands of either party. 
But the defendants, both at the close of plaintiffs case 
and at the close of the whole testimony, asked for in- 
structions that the plaintiff should not recover, and in 
our opinion they should have been given. The object 
of the arrangement between these parties was to force 
a fictitious and unnatural rise in the wheat market for 
the express purpose of getting the advantage of dealers 
and purchasers whose necessities compelled them to 
buy, and necessarily to create a similar difficulty as to 
all persons who had to obtain or use that commodity, 
which is an article indispensable to every family in the 
country. That such transactions are hazardous to the 
comfort of the commuuity is universally recognized. 
This alone may not be enough to make them illegal, 
but it isenough to make them so questionable that 
very little further is required to bring them within 
distinct prohibition. 

The cases of Morris Run Coal Co. v. Banlay Coal Co., 
68 Penn. St. 173, and Arnott v. Pittston & Elmira 
Coal Co., 68 N. Y. 558, held contracts involving sim- 
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ilar dealings with coal, to be against public policy. 
And we think the reasoning of those cases is based 
on familiar common-law principles, which apply 
more strongly to provisions than to any other arti- 
cles. 

There is no doubt that modern ideas of trade have 
practically abrogated some common-law doctrines 
which are supposed to unduly hamper commerce. At 
the common law there is no doubt such transactions as 
were here contemplated, although confined to a single 
person, were indictable misdemeanors under the law 
applicable to forestalling and engrossing. Some of 
our States have abolished the old statutes which were 
adopted on this subject, and which were sometimes 
regarded as embodying the whole law of such cases. 

_Where this has been done, as in New York, the 
statutes have replaced them by restraints on combi- 
nations for that purpose, leaving individual action 
free. In England there have been several statutes nar- 
rowing or repealing all of the ancient statutes, and 
more recently covering the whole ground. But so 
long as the early statutes only were repealed, it was 
considered that enough remained of the common law 
to furnish combinations to enhance the value of com 
modities. And when this doctrine became narrowed 
it seems to have been considered that such combina- 
tions to enhance the price of provisions remained under 
the ban. 

In Rex v. Waddington, 1 East, 143; S. C., 1 East, 
167, it was held the common law was still in force to 
punish engrossing the necessaries of life or provisions 
by single persons. The chief difficulty was in deter- 
mining whether hops came within that rule, and it 
was held they did, and that the Legislature only could 
change the law. The defendant was heavily fined. 
That case has been sharply criticised as not in har- 
mony with modern political economy, and it no doubt 
goes beyond what would be considered proper among 
us. It has never, so far as the researches of Mr. Bishop 
have gone—and he seldom overlooked important 
cases — been judicially disproved, although statutes 
have been made to change the rule. Seel Bish. Cr. L., 
§§ 527, 528, and notes to 6th ed. And he intimates 
that conspiracies for such purposes may perhaps be 
punished, even where the individual offense has been 
abolished. See, also, vol. 2, $$ 202, 206, 216, 220, 230, 231 
and notes. 

In Rex v. Hilhers, 2 Chitty, 163, it was held that there 
must be a combination of more than one person before 
an information will be granted for enhancing the price 
of necessaries. 

Mr. Russell gives it as his opinion that in our day 
single offenders would not be regarded as punishable 
unless their offense relates to provisions. 1 Russ. 170. 
But where there is a conspiracy the law has been given 
a much wider application, and thecase of Rex v. De 
Berenger, 3 M. & S. 67, has obtained celebrity from the 
high rank of the offenders who were convicted (and 
one of them at least, Lord Cochrane, unjustly) of 
conspiring to raise the price of stocks by false rumors. 
We have not referred to these cases to assert the pro- 
priety of enforcing common-law criminal penalties 
contrary to the general understanding of the business 
community. While these offenses have never been 
abolished in this State by statute, and might theoreti- 
cally be, therefore, within the possible range of our 
laws, there would be no toleration of their strict prose- 
cution against single persons to the common-law extent 
ascrimes. But the general sentiment has not led to 
any change in legislation as to the legal propriety of 
allowing every species of produce gambling to be made 
susceptible. of enforcement by contract. We must 


willfully shut our eyes before we can fail to see that a 
combination between a man who furnishes money and 
dealers who manipulate the market where the money 
invested is buta trifling percentage of the property to 





be handled, and where the only intent is to produce 
unnatural fluctuations in prices, is entirely outside the 
limits of buying and selling for honest trade purposes. 
It is the plainest and worst kind of produce gambling, 
and it is impossible for any but dangerous results to 
come from it. 

We do not feel called upon to regard so much of the 
common law to be obsolete as treats these combina- 
tions as unlawful, whether they should now be held 
punishable as crimes or not. The statute of New 
York, which is universally conceded to be a limitation 
of common-law offenses, is referred to in the case in 
68 N. Y. as rendering such conspiracies unlawful, and 
this had been previously held in People v. Fisher, 14 
Wend. 9, where the subject is discussed at length. 
There may be difficulties in determining conduct as in 
violation of public policy, where it has not before been 
covered by statutes as precedents. But in the case 
before us theconduct of the parties comes within the 
undisputed censure of the law of the land, and we can- 
not serve the transaction without doing so on the 
ground that such dealings are so manifestly sanctioned 
by usage and public approval that it would be absurd 
to suppose the Legislature, if attention were called to 
them, would not legalize them. We do not think 
public opinion has become so thoroughly demoralized ; 
and until the law is changed we shall decline enforcing 
such contracts. If parties see fit to invest money in 
such ventures they must get it back by other than legal 
measures. 

Judgment must be reversed with costs and anew 
trial granted. 
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ASSIGNMENT OF BANK STOCK NOT TRANS- 
FERRED ON BANK BOOKS. 





U. 8. CIRCUIT COURT, MASSACHUSETTS, MAY 21, 1881. 
CONTINENTAL NATIONAL BANK V. Exvror NATIONAL 
BANK. 

The by-laws of a National bank provided that its stock should 
be assignable only on the books of the bank, and the cer- 
tificates of stock contained a statement to the same effect. 
The owner of stock as collateral security fora loan as- 
signed his certificate, with power of attorney to the cred- 
itor, to transfer it on the books. Held, that this assign- 
ment was valid against an attachment of such stock in an 
action against such owner by a creditor who had no notice 
of the assignment. 

b gears in equity to compel a transfer of bank stock 

by bank, or for damages. The facts appear in the 
opinion. 
W. C. Loring and J. C. Gray, for complainant. 
A. A. Ranney, for defendants. 


Lowe, C. J. R. B. Conant was the cashier of the 
Eliot National Bank, of Boston, and owned 158 shares 
of its capital stock. Each of his certificates contained 
these words: ‘Transferable only on the books of the 
bank by the said Conant, or his attorney, on the sur- 
render of this certificate.’”” The Continental National 
Bank, of New York, was the regular correspondent of 
the Eliot Bank. In April and May, 1877, Conant bor- 
rowed $9,500 of the Continental Bank, in two sums of 
$5,000 and $4,500, and sent them as collateral security 
certificates for 95 shares of stock of the Eliot National 
Bank, with a power of attorney to transfer them upon 
the books, but they were not so transferred. The by- 
laws of the bank provide that the stock shall be as- 
signable only on the books; that when stock is 
transferred the certificate shall be returned to the 
bank and cancelled, and a new certificate issued. In 
July, 1878, Conant confessed to the directors of the 
Eliot Bank that he had embezzled the funds of the 
bank to the amount of about $70,000. They required 
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him to resign his position as cashier, which he did, and 
he has since been convicted, and is now serving a sen- 
tence of imprisonment for his fraud. The Eliot Bank 
attached his sbares in an action which is still pending 
in the Superior Court for Suffolk county. Afterward 
the Continental Bank sent to the Eliot Bank the cer- 
tificates and powers of attorney, and demanded a 
transfer and new certificate, which was refused. This 
bill is filed to require the transfer to be made, or for 
damages, or other relief. Conant is made a defendant 
and the bill as against him has been taken pro confesso. 
The officer is likewise a defendant, but it is admitted 
that no decree can be made against him. 

The orly question of fact in dispute is whether the 
Eliot Bank, before attaching the shares, had notice 
that they had been pledged, or mortgaged, to the com- 
plainants. Conant testifies that at the meeting of the 
directors at which he confessed his misdoings, he was 
asked what assets he had, and mentioned certain shares 
of mining stock, and other things; and that the presi- 
dent asked about these bank shares, and was informed 
of the fact that they were pledged tothe New York 
banks for their face value. Conant, soon after leaving 
the directors’ room, consulted Mr. Morse, an attorney 
of this court, who went at once and saw the directors 
before they had left the bank; and he testifies that he 
was told there by some one or more of them that this 
stock was pledged. On the other hand, none of the 
directors remember such a conversation; and some of 
them are confident that none such can have occurred. 
If it occurred, it is admitted that the attachment could 
not hold because the attaching creditor had notice of 
the transfer. Black v. Zacharie, 3 How. 483. 

Tam inclined to think that the affirmative evidence 
must prevail in this case; but there is so much doubt 
in my own mind, that I have thought best to examine 
the disputed question of law, whether the attachment 
would take precedence if made without notice to the 
attaching creditor of the unrecorded transfer. 

The arguments have been very thorough on both 
sides, and a great many cases have been cited. It has 
been very ably urged that by the law of Massachusetts 
the attachment would have the preference. This I 
consider doubtful; but the decision does not depend 
upon the law of Massachusetts. 

1. It is not important to consider whether the con- 
tract was consummated in Massachusetts or in New 
York. The negotiability or transferable quality of the 
stock of a National bank depends upon the laws of 
the United States. Dickinson v. Central National 
Bank, 129 Mass. 279. In Merchants’ Bank v. State Bank, 
10 Wall. 604, the admitted law and usage of Massachu- 
setts, where both the National banks were situated, 
and where the transaction took place, were wholly dis- 
regarded by the majority of the Supreme Court. The 
negotiability of foreign scrip in England is not gov- 
erned by the law of England, but by the law of the 
foreign country, which may be proved by the general 
usage of brokers and others dealing with such scrip. 
Goodwin v. Robarts, 1 App. Cas. 476. The time and 
mode of attaching property, and its effect in general, 
are part of the law of the forum; but its operation 
upon unrecorded transfers of shares in National banks 
is regulated by the law which creates the shares and 
provides for their conveyance and registration. That 
law is section 5139, Revised Statutes, which provides 
that shares may be transferred on the books of the 
association in such manner as may be prescribed by 
the by-laws or articles of association. Such a law, in 
Massachusetts, might possibly mean that creditors 
could attach the shares as the property of the recorded 
owner. Blanchard vy. Deedham Gas-light Co., 12 Gray, 
213. I have already said that I doubt if this is now 


the law of Massachusetts, and I shall return to the 
subject presently; but that law favors attachments in 
certain classes of cases to an unusual extent. 








2. It isa general rule that creditors, whether they 
proceed by an attachment on mesne process, seizure on 
execution, creditor’s bill, or through an assignee in 
bankruptcy, must take their debtor’s property subject 
to all equitable as well as legal charges, liens, or oppos- 
ing titles. Willes, J., in giving judgment in the 
Queen’s Bench in 1868,in acase quite analogous to 
this, against the right of seizing shares of the appar- 
rent owner, said that it wasa rule applied by that 
court more thana hundred years before, in the anal- 
ogous case of the statutory execution under the bank- 
rupt law, that the creditors can have no more thana 
debtor was entitled to in equity or atlaw. Pickering 
y. Ilfracombe Ry. Co., L. R., 3 C. P. 235, 251. 

It has been the law of the lord mayor’s court in Lon- 

don, from the time of RichardI, that an equitable 
assignment of a chose in action should prevail against 
an attachment. Westoby v. Day, 2K. & B. 605. This 
application of the rule obtains in Massachusetts, and 
in the United States generally, though a few courts 
hold otherwise. Drake on Attachments, ch. 24; 
Thayer v. Daniels, 113 Mass. 129, and cases cited. 
- The doctrine is so familiar that I will merely cite 
authorities to show that it is the general rule in Massa- 
chusetts as well as elsewhere. The exceptions to it in 
this State I will consider afterward. See Wakefield v. 
Martin, 3 Mass. 558; Dix v. Cobb, 4 id. 508; Kendall v. 
Lawrence, 22 Pick. 540; Kingman v. Periins, 105 Mass. 
111; Thayer v. Daniels, 113 id. 129; Boston Music Hall 
Ass'n v. Cory, 129 id. 435. 

3. The incorporeal property of the shareholder ina 
company of this sort is represented by his certificates ; 
and if these are conveyed, the failure to record the 
conveyance is not evidence of such a constructive 
fraud as sometimes arises from the possession of chat- 
tels after the property has been parted with. On the 
contrary, it was proved in early cases to be the usage, 
and is now adopted by the courts as law based on such 
usage, that the possession of the certificates, with a 
power to transfer them, is prima facie evidence of 
title; and if in fact, the possessor has given value, his 
title cannot be impeached even by subsequent pur- 
chasers who did not receive the certificates, much less 
by creditors of the transferrer. In late cases these 
certificates are likened to bills of lading and other 
quast negotiable securities. See Black v. Zacharie, 3 
How. 483; Bank v. Lanier, 11 Wall. 369; Johnson vy. 
Laflin (S. C. U. 8.), 12 Cent. L. J. 440; U.S. v. Vaughan, 
3 Binney, 394, approved in U. S. v. Cullis, 1 Sumn. 135; 
Finney’s Appeal, 59 Penn. St. 598; Wood's Appeal, 10 
Weekly Rep. 125; Smith v. Crescent City Co., 30 La. 
Aun. 1878; Bridgeport Bank v. Schuyler, 34 N. Y. 30; 
McNeil v. Tenth Nat. Bank, 46 id. 325; Winter v. Bel- 
mont Mining Co., 53 Cal. 428; Fraser v. Charleston, 11 
S. C. 486; Strong v. Houston I. Co., 10 Weekly Rep. 28; 
Broadway Bank v. McElwrath, 13 N. J. Eq. 24; 8. C., 
24 id. 496; Prall v. Tilt, 28 id. 483; Merchants’ Bank v. 
Richards, 6 Mo. App. 454; Canant v. Seneca Co. Bank, 
1 Ohio St. 298; Duke v. Cahawba Navigation Co., 10 
Ala. 82; Ross v. S. W. R. Co., 53 Ga, 514. 

In many of the foregoing cases there were laws pro- 
viding for the transfer of shares upon the books of the 
company. But the courts held that this registration 
was intended chiefly for the convenience of the com- 
pany, to enable it to know who should have dividends 
and who should vote. No doubt it is sometimes in- 
tended asarecord of persons liable for the debts of 
the company, and is so in the case of National banks; 
but the great weight of authority is that it is not in- 
tended for the benefit of creditors of the individual 
shareholders. Some of the courts hold that the unre- 
corded transfer passes only an equitable title; others, 
that it gives a legal title. I assume that by the decis- 
ions in the courts of the United States only an equita- 
ble title is acquired. That point is unimportant. 

4. The statutes of many, perhaps of most, of the 
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States, provide that certain conveyances of land and 
of chattels shall be recorded, and that until record is 
made a conveyance shall have no effect excepting be- 
tween the parties, and in most cases those having 
actual notice. An attaching or seizing creditor, with- 
out notice of a prior conveyance, is undoubtedly within 
the words of these statutes; and so such creditors have 
come to be treated, and even spoken of, as in some sort 
purchasers. A few of the statutes requiring registra- 
tion of the shares of companies follow the exact lan- 
guage of these registry laws, and declare that no 
unrecorded title shall be good, or only against persons 
having notice. In California, even, such a law is held 
not to avail creditors (Winter v. Belmont Co., 53 Cal. 
428): but in Maine and Massachusetts, the decision, 
and perhaps the better one, is that such a law must be 
construed like other similar registry laws. Skowhegan 
Bank v. Cutler, 49 Me. 315; Rock v. Nichols, 3 Allen 
342. It was in this state of things that the case which 
is the support of the defense here was decided. In 
Fisher v. Essex Bank, 5 Gray, 373, the charter of a bank 
incorporated in Massachusetts provided that the shares 
should be transferred only at the banking-house, and 
upon the books of the company, and the court held 
that an attaching creditor could hold against an earlier 
unrecorded transfer for vaiue. I have studied this 
decision with care. It seeme to proceed upon the 
theory that by the charter, which isa public statute, 
there can be no such thing as an equitable transfer, or 
at any rate, none except by a sort of equitable estoppel 
between the parties, and that it was a part of the in- 
tent of the act that a creditor at law should have the 
legal right to attach the legal title. This decision has 
been followed in Illinois (People’s Bank v. Gridley, 91 
Ill, 457), but rejected in the other States, so far as their 
courts have passed upon it. It is sometimes spoken of 
as being the law of Connecticut and Vermont, but the 
early cases in the former State are much modified by 
Colt v. Ives, 31 Conn. 25. The case cited from Ver- 
mont (Rice v. Curtis, 32 Vt. 464) is not in point. It is 
opposed directly to many of the cases already cited 
under the third point, and to the general principle that 
attaching creditors are bound by all equities, including 
equitable estoppels. It has moreover been seriously 
modified, if not wholly overruled, in Massachusetts, in 
Dickinson v. Central Nat. Bank, 129 Mass. 279, printed, 
but not yet published. The Central National Bank 
had a by-law like that now in question, and A., the 
owner of ten of its shares, had transferred them by 
way of security, precisely as Conant transferred his 
shares, and afterward became bankrupt. The trans- 
feree, till later, sold the shares at public auction, 
under his power, after due notice to A. and to his 
assignee. The bank, notwithstanding a notice and de- 
mand by the assignee in bankruptcy, transferred the 
shares to the purchaser. The assignee sued the bank 
for damages, but was defeated. Colt, J., delivering 
the opinion of the court, says that Fisher v. 
Bank, ubi supra, does not apply, because in that case 
the charter had the force of a general law, but that a 
by-law has no such effect (citing Sargent v. Essex Ma- 
rine R. Co., 9 Pick. 201), and that in the absence of 
such a general law the transferee took an equitable 
title which should prevail against the assignee in bank- 
ruptecy of the transferrer. The only circumstances in 
Fisher v. Essex Bank, not found in Dickinson v. Cen- 
tral Bank, are these: (1) The law in the former case 
contained the word ‘only ’’—that the shares should 
be transferred only so and so; (2) that an attaching 
creditor and not an assignee in bankruptcy was con. 
cerned; (3) that the law governing the company was a 
Massachusetts law, which might be differently con- 
strued from a National banking act. The first and 
third points, of course, are the same in this case as in 
the later one in Massachusetts. The second is not 
sound in this court; an assignee and attaching cred- 
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itor stand precisely alike, according to the law which 
governs this controversy. 

5. The doctrine of Dearle v. Jlall, 3 Russ. 1, con- 
firmed in Foster v. Cockrell, 3 Cl. & Fin. 466, is much 
relied on by the defendants. This doctrine is that of 
two innocent purchasers of merely equitable interests 
he shall be preferred who first gives notice to the 
trustee or holder of the legal title. To this there are 
several answers: 1. Though the corporation is for 
some purposes a trustee for the shareholders, the latter 
have an independent legal property in their shares 
which they can convey, and whether their actual con- 
veyance is legal or equitable is of no consequence. 2. 
The doctrine applies in England only to purchasers, 
and not to creditors seizing or attaching, even though 
astatute givesaright to seize all shares standing in 
the debtor’s name in his own right. This statute was 
once held by the Queen's Bench to mean that the cred- 
itor might seize what the register showed to be appar- 
ently the property of the debtor (Waits v. Porter, 3 E. 
& B. 745); but this has been overruled, on the ground 
that the Legislature cannot be supposed to have in- 
tended to take one man’s property for another man’s 
debt, without the most explicit statement of such a 
purpose; and therefore the “right’’ refers to the 
equitable as well as legal right. Dunster v. Lord Glen- 
gall, 3 Ir. Ch. 47; Scott v. Lord Hastings, 4 K. & J. 653; 
Beavan v. Earl of Oxford,6D. M. & G. 524; Eyre v. 
McDonald, 9H. L. 619; Robinson v. Nesbitt, L. R.. 3 
C. P. 264; Pickering v. Ilfracombe Railway Co., id. 235; 
Gill v. Continental Gas Co., L. R., 7 Ex. 619. 

A few courts in this country have carried the doc- 
trine of Dearle vy. Hall so far as to uphold the garnish- 
ment of a non-negotiable debt which had been equita- 
bly assigned without notice. We have already seen 
that this is not the lawin England nor in Massachnu- 
setts. Neitheris it the law of the United States gene- 
rally. Drake on Attachments, ch. 24; Cornick v. 
Richards, 3 Lea. 1. The Supreme Court of Tennessee 
in that case refused to extend the rule to shares of 
stock, though it applies in that State to choses in ac- 
tion. Asshares are not choses in action, and as attach- 
ing creditors are not purchasers, Dearle v. Hall is not 
in point. 

6. It remains only to cite two decisions of the Su- 
preme Court, which, in principle, are decisive of this 
ease. In Bank v. Danier, 11 Wall. 369, a National 
bank was required to make good to the holder of an 
unrecorded certificate the value of his shares, although 
they had been transferred on the books toa subsequent 
purchaser for value. That purchaser, to be sure, was 
not before the court, but if his title was better than 
that of the plaintiff, the bank was justified in trans- 
ferring the shares and would have had a perfect de- 
fense. Dickinson v. Central Nat. Bani:, 129 Mass. 279; 
Gill v. Continental Gas Co., L. T., 7 Ex. 232. Ifa pur- 
chaser for value could not hold against the holder of 
the unrecorded certificate, a fortiori of an attaching 
creditor. 

Bullard v. The Bank, 18 Wall. 589, is in the sume line 
of thought. It decides that certificates of shares in 
National banks are so far negotiable, or quasi negotia- 
ble, that a by-law of the bank, which undertakes to 
make them subject to the debt of the transferrer to 
the bank itself, is void. On the same ground it wis 
held thata by-law like that of the Eliot National Bank, 
if intended to give attaching creditors a better title 
than transferees who had not recorded their certifi- 
cates, was void. Sargent v. Marine Ry. Co., 9 Pick. 
201. Here, again, the argument is a@ fortiori. If the 
bank cannot create a lien by its by-law, much less can 
it obtain one indirectly, by attachment, upon the con- 
struction of an ambiguous by-law. 

My conclusion is that the attachment of Conant’s 
shares cannot preval against the complainants’ earlier 
title, whether that is equitable or legal. There is no 
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conflict of jurisdiction, because no State court or offi- 


cer has taken possession of any thing. ‘lhe question is 
merely one of title. A bill in equity will lie, because 
the complainant company has, or might havo, a right 
to require the shares to be transferred to it. As values 
are at present, it would be more just to enter a decree 
for the debt due the complainants, and interest, which 
would leave a considerable value for the defendant 
bank if the present market price holds. I understood 
counsel to say that the precise form of the decree could 
probably be agreed on. 

Decree for the complainant. 
— > 
MORTGAGE BY PRINCIPAL TO SECURE 

SURETY ENFORCEABLE BY CREDITOR 

— DEFECTIVE EXECUTION — REC- 
ORD OF DEEDS — COMPE- 
TENCY OF WITNESS. 

COURT, 


VERMONT SUPREME OCTOBER, 


1880.* 


MorRILL V. MorRILL. 


Where an assignment of securities is made by a principal to 
a surety, for indemnity merely, an implied trust is raised 
in favor of the creditor which he may enforce, whether 
the surety is damnified or not. Accordingly, when the 
guardian of an infant to secure the surety on the guardian's 
bond from loss, executed to him a mortgage, lield, that the 
infant was entitled to have the mortgage stand as security 
for what was due from her guardian, and to foreclose the 
same. 

A mortgage was defectively executed, being witnessed by a 
person not competent to act as witness. Held, that the 
record of such a mortgage was not constructive notice to 
subsequent purchasers or attaching creditors, though the 
instrument constituted a good equitable mortgage. 

The competency of a witness to an instrument is tested as of 
the time when he signs. If then competent, subsequent 
incompetency will not affect his ability to testify as to the 
execution of the instrument. 


Seen eause was heard at the February Term, 1880, 
Orleans 


county, Redfield, Chancellor, on bill, 
answer, traverse, amended bill, traverse, and testi- 
mony. The chancellor stated, and decreed as fol- 
lows: 


“The oratrix seeks alternative relief, upon grounds 
entirely distinet. I think the oratrix might in equity 
have the benefit of the Bates mortgage, if it was prop- 
erly executed; but it seems to me defectively exe- 
cuted; not entitled to registry; and not constructive 
notice to attaching creditors. In the somewhat pecu- 
liar condition of the ease, if the oratrix has relief it 
would probably require the services of a master, and 
thus enhance the expense. In the interest of economy 
and the bill dismissed with pro 
forma.” 

The petition set out that the defendant Morrill was 
appointed guardian of the oratrix, who was then a 
minor, in 1865; that said Bates signed his guardianship 
bond: that she became of full in 1875: that said 
Morrill rendered his account in 1877, and there was 
due the oratrix $5,367.24. which the Probate Court 
ordered to be paid to oratrix; that he had paid no part 
of it; that he was insolvent; that on the 19th day of 
February, 1875, said Morrill executed a mortgage deed 
of certain lands to said Bates, conditioned for the 
payment of one note, dated February 19, 1875, and 
given for $6,500, payable on demand; that said mort- 
gage deed in reality was given to said Bates to secure 
him from all costs, damages and expenses, by reason 
of signing said guardianship bond; that it was given 
for no other reason; that said Bates deceased in 1876; 
that Caroline C. Bates was appointed his executrix; 
that the estate of said Bates was insolvent; that after 
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* To appear in 53 Vermont Reports 


said mortgage was so given, said Blake attached said 
Jand, on a claim against said Morrill and others; that 
said bank also attached said land so mortgaged, after 
the mortgage was given. The oratrix prayed that she 
might be substituted to all the rights of said Joseph 
Bates, deceased, and said estate, under and by virtue 
of said mortgage; and that said bank and said Blake 
pay to her what was due from said Morrill, or be fore- 
closed of, and from, all equity of redemption, or claim 
in and to the said mortgaged premises. 

The defendant bank answered, claiming that the 
said mortgage was given merely to defraud creditors. 
After the evidence had been partly taken by the ora- 
trix, the defendant bank discovered that one of the 
two witnesses to said deed was the wife of said Bates; 
and thereupon petitioned the chancellor for leave to 
amend its answer, so as to show that fact, which was 
granted. 


L. Il. Thompson, for oratrix. 
John Young and Crane & Alford, for defendant. 


Powers, J. The ability to testify is the test of 
competency required of witnesses, called to attest the 
execution of deeds and other written instruments. If 
the person called would be an incompetent witness to 
prove the fact of execution, such person is not a proper 
attesting witness. And competency to testify must 
exist at the time of attestation. This has been the well 
settled rule ever since the decision 
Dousing, 2 Strange, 1253. That was the case of a will 
executed in the presence of a witness, incompetent to 
testify by reason of interest. Chief Justice Lee, in 
delivering the resolution of the court said, * The true 
time for his competency is the time of attestation, 
otherwise a subsequent infamy, which the testator 
knows nothing of, would avoid his will.”’ This rule 
has since been generally adhered to. 1 Greenl. Ev. 
(12th ed.), § 572; 2 Washb. Real Prop. As confirmatory 
of the rule, it is well settled that if a witness, compe- 
tentat the time of attestation, becomes incompetent 
afterward, the instrument is nevertheless well exe- 
euted. Jones v. Mason, 2 Strange, 835; Bernettv. Tay- 
lor, 9 Ves. 381. 

Our statute (§ 10, chap. 49, Gen. Stat.), declares that 
wills shall be probated, if the attesting witnesses were 
competent at the time of execution, although they 
afterward become disqualified. The mortgage deed, 
therefore, executed February 19, 1875, by John F. Mor- 
rill to Joseph Bates, witnessed by Mrs. Bates, the wife 
of the mortgagee therein, was defectively executed, 
and record was not constructive notice to subse- 
quent purchasers or attaching creditors. Day v. Ad- 
ams, 42 Vt. 510. 

The evidence shows that both parties called Mrs. 
Bates to witness the deed, and some members of the 
court think this sufficient to estop the parties from 
questioning its due execution. See IToneywood v. 
Peacock, 8 Camp. 196. We do not, however, under- 
take to decide this question. But this mortgage deed 
although defectively executed, is a good equitable 
mortgage. It is proven beyond question that Bates 
sought its execution, as security against his liability 
on Morrill’s guardianship bond, and that Morrill vol- 
untarily executed it, solely to furnish such security. 
This intent being found, equity will effectuate it, and 
treat the deed as the parties intended. A mere agree- 
ment to give a mortgage is treated in equity as a mort 
gage, and no want of form will defeat the instrument 
as an equitable mortgage. Joneson Mort., §§ 163, 167; 
Jones on R. R., $$ 73, 122; Miller v. R. & W. R. R.Co., 
36 Vt. 452. The true character of this mortgage may 
be shown, notwithstanding it purports to be given as 
security fora promissory note. It may be shown that 
| it was given for indemnity only. Jones on Mort., § 
SS 
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The evidence shows that the manager of the Eastern 
Townships Bank examined the records in Derby to 
ascertain whether Morrill’s real estate was incumbered, 
and found this Bates mortgage. He then learned the 
fict that a mortgage in favor of Bates for some purpose 
had been given by Morrill. We incline to think that 
this search for the records was before the bank put its 
attachment upon the land, though, whether before or 
after makes little difference in the case. The bank, 
having notice in fact of the deed is affected with notice 
of all equities that Bates had under the deed. If the 
bank in point of fact had no notice of the deed until 
after it made its attachment, still, notice received at 
any time before levy of its execution is sufficient to 
subordinate its rights to the superior equities of Bates. 
Huckett v. Callender, 32 Vt. 97; Hart v. Farmers and 
Mech. Bank, 33 id. 252. 

The effect of this notice to the bank is to limit its 
claim to the actual interest and title of its debtor. 
The bank is attempting to get security for an old debt; 
it has advanced no new consideration; it did not even 
make the attachment upon the theory that the Bates 
deed was defective and conveyed no title; for it then 
had no notice that the deed was defective. The equity 
of an innocent purchaser, who had paid his money for 
the land, would prevail over the equity of Bates. The 
purchaser from Morrill might get more as against 
Bates than his grantor had. The creditor of Morriil 
takes only the title of his debtor. Jluckett v. Callen- 
der, supra ; Hart v. Farmers, etc., Bank, supra; Mining 
Co. v. Bank, 44 Vt. 489. 

This mortgage being valid as between Morrill and 
Bates, can this oratrix, being the beneficiary under the 
bond, executed by Morrill and Bates, make it available 
as @ security to her for the amount due from her 
guardian? The mortgage was executed to Bates as an 
indemnity only. In some States a distinction seems 
to have been drawn between cases, where the security 
is given for indemnity only, and where it is given both 
for indemnity to the surety, and to secure the debt. 
Where it is given as security for the debt as well as in- 
demunity, there would seem to be little doubt that the 
creditor, whether cognizant of the assignment and its 
purpose or not at the time of the assignment, couid, 
when it came to his knowledge, avail himself of it as 
effectually, on maturity of his debt, as he could had it 
been assigned to him directly. 

But when the assignment is for indemnity only some 
courts have held that the surety’s rights to apply the 
security as he pleased is inconsistent with the idea ofa 
trust in favor of the creditor; and that the creditor can 
only reach the security by way of subrogation after 
the surety has been damunified, actually or construct- 
ively. Rankin v. Wilsey, 17 Iowa, 463; Carpenter 
v. Bowen, 42 Miss. 28; Hopewell v. Bank, 10 Leigh, 

The great weight of authority, however, is against 
the proposition that the creditor’s right is rooted in 
the doctrine of subrogation. Theassigument of secur- 
ity by the principal to his surety is an appropriation 
of funds for the ultimate discharge of the debt for 
which he is holden. ‘The surety has the right to apply 
the security directly to the payment of the debt. If 
the surety pays with his own funds, he keeps his prin- 
cipal’s debt on foot against him, and then applies the 
security to its payment. Thus in any event the funds 
of the principal are made to satisfy the principal's 
debt, and this accords with the purpose of the princi- 
pal when he gave the security. If the surety, after 
the assignment of the security, becomes insolvent, or 
by any act of the creditor, is discharged from liabil- 
ity, he holds the security in trust for the creditor. 
Cullom v. Br. Bank, 23 Ala. 797; Clark v. Ely, 2 Sandf. 
Ch. 166. 

The clear deduction from the cases is, that an assign- 
ment of securities by the principal to his surety for 








indemnity merely, raises an implied trust in favor of 
the creditor, which, on maturity of the debt, he may 
enforce, whether the surety has been damnified or not, 
and irrespective of the question whether the surety or 
principal, eitheror both, are insolvent. New Bedford 
Inst. for Savings v. Bank, 9 Allen, 175; Kramer’s Ap- 
peal, 37 Penn. St. 71; Rice’s Appeal, 79 id. 168; Seibert 
v. True, 8 Kan. 52; Ohio Life Ins. Co. vy. Ledyard, 8 
Ala. 866; Moore v. Moberly, 7 B. Monr. 299; Curtis v. 
Tyler & Allen, 9 Paige Ch. 432; Ten Eyck v. Holmes 
3 Sandf. Ch. 428; Parris v. Hulett, 26 Vt. 308; 1 Story 
on Eq. Juris., § 499 (Redfield’s ed.); Brandt on Surety- 
ship, § 283. 

Here the principal and surety are both insolvent, and 
the liability of the surety has been fixed by judgment; 
but we regard these facts important only as they seem 
to intensify the equity of the oratrix. 

A question of practice is brought to our notice by 
this and some other recent cases, which calls for com- 
ment. The defendant bank, in its first answer filed in 
the cause, conceded the execution of the Bates mort- 
gage, and interposed no defense against it, except that 
it was fraudulent against creditors. After the testi- 
mony had been partly taken, the defendant discovered 
the defect in the execution of this mortgage, and 
thereupon applied to the court for leave to amend its 
answer by substituting certain words for words then in 
the answer, by interlining other words, and by incor- 
porating certain new matter. The amendment in this 
mode was authorized. This method of amending an 
answer is wholly unauthorized, even by the rules of 
loose practice. The answer is sworn evidence in the 
cause, and can be changed in its phraseology no more 
than a deposition could. Indeed, viewed in its char- 
acter as evidence, itis a deposition. The true mode, 
and the only one sanctioned by the books in cases of 
this kind, is to incorporate any amendmeut which the 
court sanctions into a supplemental answer, to be veri- 
fied by oath. The amendment in this case is not 
sworn to; the original answer is mutilated so that no 
conviction for perjury could be had if false swearing 
existed in that, as originally drawn. Moreover, the 
amendment itself went quite as far as the authori- 
ties would warrant. Mitf. & Tyl.’s Pleadings, chap. 
4; 1 Dan. Ch. Pr. 781 et seq.; Adams’ Eq, (6th ed.) 680 
et seq. 

The result is that the oratrix is entitled to have the 
Bates mortgage stand as a security to her for the pay- 
ment of the sum due her from the defendant Morrill, 
as her guardian, as fixed by the Probate Court; anda 
decree of foreclosure thereof against the defendants; 
and so far as she receives payment from or under such 
decree, the estate of Bates is to be discharged from 
liability under said bond. The pro forma decree of 
the Court of Chancery is reversed, and the cause is 
remanded with directions to enter a decree for the 
oratrix in accordance with the views herein expressed. 





incense 
WARRANTY OF FITNESS OF HIRED ROAD 
VEHICLE. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN'S BENCH 
DIVISION, APRIL 4, 1881. 


IiyMAN v. Nye, L. R., 6 Q. B. D. 685. 


The plaintiff hired from the defendant, a jobmaster, for a 
specified journey, a carriage, a pair of horses, and a driver, 
During the journey a bolt in the under part of the carriage 
broke, the splinter bar became displaced, the horses 
started off, the carriage was upset, and the plaintiff in- 
jured. Inan action against the defendant for negligence, 
the jury were directed that if in their opinion the defend- 
ant took all reasonable care to provide a fit and proper 
carriage, their verdict ought tobe for him. The jury found 
a verdict for the defendant, and in particular that the car. 

riage was reasonably fit for the purpose for which it was 
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hired, and that the defect in the bolt could not have been 
discovered by the defendant by ordinary care and atten- 
tion. Held, that the direction was wrong, for that it was 
the duty of the defendant to supply a carriage as fit for the 
purpose for which it was hired as care and skill could ren- 
der it, and the evidence was not such as toshow that the 
breakage of the bolt was, in the proper sense of the word, 
an accident not preventible by any care or skill, or to war- 
rant the finding of the jury that the carriage was reason- 
ably fit for the purpose for which it was hired. 


ae defendant was a jobmaster, carrying on business 

at Brighton, and the plaintiff was lawfully travel- 
ling in and using a carriage of the defendant in the 
custody and care ‘of the defendant’s servant, when, 
through the negligence and default, or through the 
want of care and skill of the defendant, the carriage 
was upset and the plaintiff thrown from it and injured. 

Defense denying the negligence. Joinder of issue. 

At the trial before Hawkins, J., at the Middlesex 
sittings in July, 1880, there was a verdict for the de- 
fendant. 

A rule having been obtained calling upon the defend- 
ant to show cause why there should not be a new trial 
on the ground of misdirection, and that the verdict 
was against the weight of the evidence, 

Sir J. Holker, Q. C., and Petheram, Q. C., showed 
cause. 


Houghton (Sir TI. Giffard, Q. C., and Willis, Q. C., 
with him), supported the rule. 


LINDLEY, J. Thedefendant in this case was a job- 
master at Brighton, letting out carriages and horses 
for hire. The plaintiff hired of him a landau, anda 
pair of horses, and a driver, fora drive from Brighton 
to Shoreham and back. After having driven some 
way, and whilst the carriage was going down hill and 
slowly over a newly mended part of the road, a bolt 
in the under part of the carriage broke. The splinter- 
bar became displaced; the horses started off; the car- 
riage was upset; the plaintiff was thrown out and 
injured, and he brought this action for compensation. 

It was proved at the trial that no fault could be im- 
puted to the horses or to the driver; and although 
the plaintiff was charged with having caused the acci- 
dent by pulling the reins, the jury found in the plaint- 
iff's favor on this point, and nothing now turns upon it. 

It further appeared that the carriage had been built 
by a good builder some eight or nine years before the 
accident; had been repaired by a competent person 
about fifteen months before it; that the defendant had 
no reason to suppose that there was any defect in the 
carriage or in any of its bolts; and that the defect, if 
any, in the bolt which broke, could not have been dis- 
covered by any ordinary inspection. The bolt itself 
was not produced at the trial, and the nature of the 
defect, if any, in it when the carriage started, was not 
proved. 

The learned judge at the trial told the jury in sub- 
stance that the plaintiff was bound to prove that the 
injury which he had sustained was caused by the neg- 
ligence of the defendant; and if in their opinion the 
defendant took all reasonable care to provide a fit and 
proper carriage their verdict ought tobe forhim. Be- 
ing thus directed, the jury found a verdict for the 
defendant; and in particular they found that the car- 
riage was reasonably fit for the purpose for which it 
was hired, and that the defect in the bolt could not 
have been discovered by the defendant by ordinary 
care and attention. The plaintiff complains of this 
direction, and of the verdict founded upon it, and we 
have to consider whether the direction was correct. 

The substance of the complaint against the direction 
to the jury is that it was too favorable to the defend- 
ant, inasmuch as the judge did not sufficiently explain 
the degree of care which the defendant was bound to 
take, and the jury were led to believe that the defend- 





ant was not liable for defects of which he knew noth 

ing, and which were not discoverable by him by 
ordinary care and attention. The .plaintiff also con- 
tends that the breaking of the bolt, under no unusual 
strain, rendered it incumbent on the defendant to 
show that the carriage when sent out was fit for its 
journey, and that the verdict on this point was against 
the weight of evidence, especially as the broken bolt 
was not produced. 

The questions thus raised are of considerable diffi- 
culty and importance, and have rendered it necessary 
to examine a great number of authorities. The most 
important are the following: Christie v. Griggs, 2 
Camp. 80; Bremner v. Williams, 1 Car. & P. 414; Sharp 
v. Grey, 9 Bing. 457; Readhead v. Midland Ry. Co., 
Law Rep., 2 Q. B. 412; Francis v. Cockrell, Law Rep., 
5 Q. B. 184, 501; Fowler v. Lock, Law Rep., 7C. P. 272; 
9 id. 751, n; Searle v. Laverick, Law Rep., 9 Q. B. 122; 
Kopitoff v. Wilson, 1Q. B. D. 3877; Randall v. Newson, 
2 id. 102; Story on Bailments, §§ 498, 592. 

A careful study of these authorities leads me to the 
conclusion that the learned judge at the trial put the 
duty of the defendant too low. <A person who lets out 
carriages is not, in my opinion, responsible for all de- 
fects discoverable or not; he is not an insurer against 
all defects; nor is he bound to take more care than 
coach proprietors or railway companies who provide 
carriages for the public to travel in; but in my opinion 
he is bound to take as much careas they; and although 
not an insurer against all defects, he is an insurer 
against all defects which care and skill can guard 
against. His duty appears to me to be to supply a car- 
riage as fit for the purpose for which it is hired as care 
and skill can render it; and if whilst the carriage is 
being properly used for such purpose it breaks down, 
it becomes incumbent on the person who has let it out 
to show that the break down was in the proper sense 
of the word an accident not preventible by any care or 
skill. If he can prove this, as the defendant did in 
Christie v. Griggs, 2 Camp. 80, and as the railway com- 
pany did in Readhead v. Midland Ry. Co., Law Rep., 2 
Q. B. 412, he will not be liable; but no proof short of 
this will exonerate him. Nor does it appear to me to 
be at all unreasonable to exact such vigilance froma 
person who makes it his business to let out carriages 
for hire. As between him and the hirer the risk of 
defects in the carriage, so far as care and skill can 
avoid them, ought to be thrown on the owner of the 
carriage. The hirer trusts him to supply a fit and 
proper carriage; the lender has it in his power not only 
to see that it is in a proper state, and to keep it so, and 
thus protect himself from risk, but also to charge his 
customers enough to cover his expenses. 

Such being, in my opinion, the law applicable to the 
case, it follows that the direction given to the jury did 
not go far enough, and that it was not sufficient, in 
order to exonerate the defendant from liability for 
him to prove that he did not know of any defect in the 
bolt; had no reason to suppose it was weak, and could 
not see that it was by an ordinary inspection of the 
carriage. It further follows that in my opinion, the 
evidence was not such as to warrant the finding that 
the carriage was in a fit and proper state when it left 
the defendant’s yard. 

In many of the cases bearing on this subject, the ex- 
pression “reasonably fit and proper”’’ is used. This is 
a little ambiguous, and requires explanation. Inacase 
like the present, a carriage to be reasonably fit and 
proper must be as fit and proper as care and skill can 
make it for use in a reasonable and proper manner, i. é., 
as fit and proper as care and skill can make it to carry 
a reasonable number ef people, conducting themselves 
in a reasonable manner, and going at a reasonable pace 
on the journey for which the carriage was hired; or 
(if no journey was specified) along roads, or over ground 
reasonably fit for carriages. A carriage not fit and 
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proper in this sense would not be reasonably fit and 
proper, and vice versa. ‘The expression ‘ reasonably 
fit’? denotes something short of absolutely fit, but in 
a case of this description the difference between the 
two expressions is not great. 

It was objected on the part of the defendant that 
the plaintiff had in his statement of claim based his 
case on negligence on the part of the defendant, and 
not on any breach of warranty express or implied, 
and consequently that the plaintiff could not recover 
in this action, at least, without amending. But the 
absence of such care asa person is by law bound to 
take is negligence; and whether the plaintiff sues the 
defendant in tort for negligence in not having supplied 
such a fit and proper carriage as he ought to have sup- 
plied, or whether the plaintiff sues him in contract for 
the breach of an implied warranty that the carriage 
was fit and proper as it ought to have been, appears to 
me wholly immaterial. Upon this point Ladopt the 
opinion of Baron Martin in Francis v. Cockrell, Law 
Rep., 5 Q. B. 509. which is based upon and warranted 
by Brown v. Boorman, 11 Cl. & Fin. 1. 

The plaintiff's pleadings would have been free from 
all objection if he had stated in his statement of claim 
that he hired the carriage of the defendant, and not 
merely that the plaintiff was lawfully in the carriage. 
But the defendant knew under what circumstances 
the plaintiff was lawfully in it; and there was no sur- 
prise or miscarriage of justice occasioned by the omis- 
sion of the statement of the fact of hiring. It appears 
to me, therefore, that the plaintiff ought not to be 
precluded from recovering in this action as the plead- 
ings stand, if the facts come out in his favor. 

For the above reasons [ am of opinion that there 
should bea new trial, and that the costs of the first 
trial, and of this rule, should abide the event. 


Matuew, J. The learned judge appears to have 
considered that the plaintiff, by his pleadings, had un- 
dertaken to prove negligence, and to have told the 
jury that if they thought reasonable care and precau- 
tion had been taken by the defendant to ascertain that 
the carriage was safe, they might find that it was safe. 
In other words, the question whether the carriage was 
safe was treated as if it were the same with the ques- 
tion whether the defendant might have reasonably be- 
lieved it to be safe. 

It appears to me that the question which the jury 
ought to have been asked was, whether the carriage 
was in fact reasonably safe when it was hired by the 
plaintiff. The cases referred to by my Brother Lind- 
ley, seem to show that there is no distinction in this 
respect between contracts for the sale and for the hire 
of an article for a specific purpose, where trust is re- 
posed in the person who, in the ordinary course of 
business, sells or lets to hire. The purpose and use, 
the time for which the article is intended to be used, 
seem to me the essential part of the contract. 

The warranty of seaworthiness in the case of a ship 
has been traced in many recent cases to its source in 
the ordinary contract for hiring an article for a specific 
purpose’ and the obligation to provide a roadworthy 
carriage is not as onerous as the obligation to provide 
a seaworthy ship, which, in the absence of express 
terms, is implied in any contract of affreightment. 
Steel v. State Line Steamship Co., 3 App. Cas. 72. 

Here, the defendant let the carriage for the purpose 
of carrying the plaintiff safely. The plaintiff trusted 
him to select the carriage, horses, and driver, and there 
seems to me nothing unreasonable in charging the de- 
fendant with a duty which it was certainly in his power 
to fulfill, and which from his business he would be pre- 
sumed to have bound himself to take the proper steps 
to perform strictly. 

Reference has been made to the form of the plead- 
ings, and it has been argued that the question of negli- 





gence was the only question raised by the statement 
of claim, and that his present contention is not open 
to the plaintiff. I conceive it to be the duty of a judge 
in cases of this description, to permit such amend- 
ments as will permit the real questions in dispute be- 
tween the litigants to be determined. It is only a 
question of terms. Here, neither party insisted upon 
a strict construction of the pleadings. The learned 
judge would probably not have refused an adjourn- 
ment, if the defendant had made out that he was not 
in a position to meet the case made by the plaintiff at 
the trial. The defendant could hardly have made any 
such assertion with reason. The defendant knew and 
the plaintiff did not know how the accident had been 
brought about. It was from the defendant's witness, 
who was called to show that there was no defect in the 
construction of the carriage, that important evidence 
was obtained as to the broken bolt. The defendant 
could not reasonably complain that this evidence was 
any surprise to him. Iwill only add that I do not 
think the defect in question could be regarded as a 
latent defect —if the obligation of the hirer be re- 
stricted to defects which are not latent — a point which 
it is unnecessary at present to discuss. 
Rule absolute. 
siciciilicidip cineca 
STATES CIRCUIT COURT 
STRACT.* 

CONFLICT OF LAW — WHEN FEDERAL COURTS WILL 
FOLLOW DECISIONS OF STATE CouRTS. — Where there 
is a conflict between the decisions of the Federal 
courts and those of a State court upon a question of 
commercial law, the Federal courts will follow the 
decisions of the State court if it appears that, by rea- 
son of the situation of the parties and of the subject- 
matter, an innocent party would otherwise be sub- 
jected to loss, without the possibility of relief from the 
Federal courts. In this case plaintiff in good faith 
purchased a stock of goods of a merchant who was 
heavily in debt, paying as a part of the purchase-price 
therefor cash, and assuming the payment of certain 
debts due a bank by the vendor as the remainder of 
such price. Held, that under the circumstances the 
doctrine of the State courts of Minnesota, where the 
sale took place, that the creditor could maintain an 
action on the promise against plaintiff (thus rendering 
the promise a valid consideration) would be followed. 
Upon the doctrine adopted there is a conflict of au- 
thority in this country. In many of the States the 
right of action by the payee of such debts against the 
party assuming to pay them is maintained, even where 
such pavee is nota party to the contract. This upon 
the ground that such a promise is an original promise, 
based upon a valuable consideration, namely the sale 
and delivery of the goods. 1 Pars. on Cont.(5th ed.) 466- 
468; Farley v. Cleveland, 4 Cow. 432; Same v. Same, 9 
id. 639; Canal Co. v. Bank, 4 Den. 97; Lawrence v. Fox, 
20 N. Y. 268; Arnold v. Lyman, 17 Mass. 400; Carnegie 
v. Morrison, 2 Metc. 404; Crocker v. Stone, 7 Cush. 
341; Hind v. Holdship, 2 Watts, 104; Beers v. Robin- 
son, 9 Barr, 229; Eddy v. Roberts, 17 Ill. 508; Todd v. 
Tobey, 29 Me. 219; Motley v. Manuf. Ins. Co., id. 337; 
Metcalf on Cont. 205-211. And such is the law in Min- 
nesota, as repeatedly decided by the Supreme Court of 
that State. Sanders v. Clason, 13 Minn. 379; Goetz v. 
Foos, 14 id. 265; Merriam vy. Lumber Co., 23 id. 314. 
But the opposite doctrine is maintained by numerous 
cases, and among them, by the Supreme Court of the 
United States, in National Bank v. Grand Lodge, 98 
U.S. 123; 2 Chitty on Cont. (llth ed.) 74; Mellen v. 
Whipple, 1 Gray, 317. U. 8. Cire. Ct., Minnesota, 
December, 1880. Sonstiey v. Keeley. Opinion by Mc- 
Crary, C. J. 


UNITED AB- 
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CoURT-MARTIAL— JURISDICTION MAY BE INQUIRED 
INTO BY CIVIL CouRTS.— The jurisdiction of a general 
court-martial may always be inquired into by the civil 
courts upon the application of any party aggrieved by 
its judgment, andif such a court exceeds its authority 
and undertakes to try and punish a person not within 
its jurisdiction its judgment is void, and may be so 
declared by any court having jurisdiction of the proper 
parties and of the subject-matter. Courts-martial are 
special tribunals, with jurisdiction limited to a particu- 
lar class of cases. If such acourt exceeds its authority 
and undertakes to try and punish a person not within 
its jurisdiction, or to punish a person within its juris- 
diction for an offense not within its jurisdiction, its 
judgment is void, and may be so declared by any court 
having jurisdiction of the proper parties and of the 
subject-matter. The decision of such a tribunal, ina 
case Clearly without its jurisdiction, does not possess 
that apparent validity which will protect the officer 
who executes it. ‘The court and the officers are all 
trespassers.’”?’ Wise v. Withers, 3 Cranch, 331. The 
rule that civil courts may inquire intothe jurisdiction 
of a court-martial in an action by a party aggrieved by 
its judgment, and give him redress, is settled by the 
Supreme Court of the United States in Dynes v. 
Hoover, 20 How. 82, in these words: ‘* But we repeat, 
if a court-martial has no jurisdiction over the subject- 
matter of the charge it has been convened to try, or 
shall inflict a punishment forbidden by the law, though 
its sentence shall be approved by the officers having a 
revisory power over it, civil courts may, on an action 
by a party aggrieved, inquire into the want of the 
court’s jurisdiction, and give him redress.”’ It is quite 
clear that the civil court has no authority to issue the 
writ of habeas corpus to bring up the body of a person 
convicted and sentenced by a court of competent 
jurisdiction; but it is equally clear that it has jurisdic- 
tion to grant the writ and discharge the prisoner if it 
appears that an inferior court has transcended its 
powers. The true line of distinction between the two 
classes of cases will appear by the following authorities: 
Ex parte Kearney, 7 Wheat. 38; Ex parte Lange, 18 
Wall. 163, and cases cited; Ex parte Parks, 93 U. 8.18. 
Where a soldier in the army of the United States was 
arrested for acrime, and his term of enlistment expired 
before his trial and conviction by court-martial, it was 
held that the jurisdiction of the court having once 
attached by the arrest, it retained jurisdiction for all 
the purposes of the trial, judgment and execution. 
United States v. Travers, 2 Wheeler, 509; In re Dew, 
25 L. R. 540; In re Bird, 2 Sawy. 33; In re Walker, 3 


Am. Jurist, 281. U. 8. Cire. Ct., Kansas, January, 
1881. Jarrett vy. Hopkins. Opinion by McCrary, 
C. J. 


NEGLIGENCE — DUTY OF OWNER OF PREMISES TO 
ONE THEREON BY LICENSE. — A naked license to pass 
over premises does not create any obligation upon the 
part of the licensor to provide against danger or acci- 
dent to the licensee. “rH v. Smith, 97 Eng. C. 
L. 731, Balch v. Smith,7 H. & N 732; Nicholson v. 
Erie R. Co., 41 N. Y. 52: Tas mere fact that a party 
from the nature of his employment is authorized to 
cross the tracks of a railroad will not warrant such 
crossing at a place other than that provided by the 
railroad. U_ S. Cire. Ct., S. D. New York, May 9, 








1881. Morgan v. Pennsylvania Railroad Co. Opinion 
by Wallace, D. J 
> — 
PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


BAILMENT— DELIVERY TO FOREIGN EXECUTOR OF 
THOUGH EXECUTOR MIS 
.—A., a resident of 


BAILOR DISCHARGES BAILEE, 
APPROPRIATES — CONFLICT OF LAW 








New Jersey, deposited with defendant, a safe deposit 
company in Pennsylvania, United States coupon bonds, 
taking at the time from defendant a certificate of de- 
posit wherein the bonds were described, By the terms 
of the certificate it was made transferable by assign- 
ment indorsed thereon and approved by defendant. 
A. died leaving a will wherein R. was appointed ex- 
ecutor. The will was proved in New Jersey and letters 
testamentary were issued in that State to R., who 
qualified as executor. Held, that a delivery of the 
bonds to R., on the surrender by him of the certificate, 
was proper, and a misappropriation of the bonds by R. 
would not render defendant liable for their value to 
an administrator de bonis non appointed in Pennsyl- 
vania. The bonds in question were not, at the time 
of the death of the decedent, any part of his estate 
in Pennsylvania. The defendant was the mere de- 
positary of the bonds-for safe keeping. They were 
therefore in the possession of the decedent. He held 
the certificate of their deposit. The defendant was 
bound to restore the bonds at any time to the lawful 
holder of the certificate. It was as if the bonds had 
been placed ina fire-proof of the defendant, of which 
the decedent possessed the key. In point of fact, the 
certificate was in the actual possession of the widow 
of the decedent in New Jersey. She surrendered it, as 
she was bound to do, to the foreign executor. She 
could not have withheld it. The New Jersey executor 
could have sued her, and compelled its delivery to him. 
The Pennsylvania administrator certainly could not. 
3y the terms of tho certificate it might be transferred 
by assignment indorsed thereon, and approved by the 
company. The foreign executor could have so as- 
signed it, and his assignee could have sued for the 
delivery of the bonds in hisown name. The assign- 
ment would have been a sale of the bonds, which were 
payable to bearer, and passed by delivery. Whoever 
showed a legal title to the certificate had a right to the 
possession of the bonds. The case, then, is within the 
principle of Moore y. Fields, 6 Wright, 471, where it 
was held that where a debt fixed by a decree or judg- 
ment of the court of another State in favor of a for- 
eign administrator, is due by citizens of Pennsylvania 
to the estate of the decedent, the administrator of the 
foreign domicile may sue for and recover it in his own 
name. Shukespeare v. Fidelity Insurance Co. Opinion 
by Sharswood, J. 
(Decided March 7, 1881.] 


DOMICILE — RESIDENCE OF INFANT OF PARENTS 
KILLED WHILE TRAVELLING WITH THEM TO NEW RESI- 
DENCE. — R., an infant between two and three years’ 
old, lived with his parents, who were residents of 
Pennsylvania until October, 1879, when they left that 
State for Kansas, where they intended to remain, tak- 
ing him with them. While be and they were upon the 
journey in the State of Michigan, they were instantly 
killed by a railway accident, and he injured. While 
detained in Michigan by his injuries, his maternal 
aunt, aresident of Pennsylvania, went to Michigan, 
and upon her petition to a probate court of that State, 
setting forth the facts, and that she intended to remain 
in Michigan, she was appointed by that court guardian 
of the infant’s person and estate. Held, that the in- 
fant and his guardian were residents of Michigan and 
not residents of Pennsylvania. A distinction exists 
between domicile and residence. There may be per- 
manent residence in another State, though in strict- 
ness the domicile may remain unchanged. Taney’s 
Appeal. Opinion by the court. 

(Decided Jan. 24, 1881.] 


STATUTE OF LIMITATIONS—NEW PROMISE— WHAT 
SUFFICIENT TO CONSTITUTE TO TOLL STATUTE. —To 
prevent the statute of limitations running by a promise 
to pay or an acknowledgment of the existence of the 
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debt, it is not essentially necessary that the promise 
be actual or express, provided the other necessary facts 
are shown. A clear, distinct, and unequivocal ac- 
knowledgment of a debt is suflicient to take a case out 
of the operation of the statute. It must be an admis- 
sion consistent with a promise to pay. If so, the law 
will imply the promise without its having been actually 
or expressly made. There must not be uncertainty as 
to the particular debt to which the admission applies. 
It must be so distinct and unambiguous as to remove 
hesitation in regard to the debtor’s meaning. Fries v. 
Boisselet, 9S. & R. 128; Bailey v. Bailey, 14 id. 195; 
Allison v. James, 9 Watts, 380; Gilkyson v. Larue, 6 
W. & 8S. 213; Hazlebaker v. Reeves, 2 Jones, 264; Davis 
v. Steiner, 2 Harris, 275; Johus v. Lantz, 15 P. F. Smith, 
324. In this last case, it was said by the present chief 
justice, ‘“* No case, however, has ever gone the length 
of saying that there must be an express promise to pay 
in terms.”” Watson’s Executors v. Sterm, 26 id. 121, 
and Senseman v. Hershman et al., 1 Norris, 85, declare 
the rule to be as stated inthe cases cited. Miller v. 
Baschore, 2 id. 356, was not intended to overrule the 
long line of preceding cases. The generality of the 
language therein used must therefore not be under- 
stood as requiring an express promise, but a promise 
that may be clearly implied. A promise by the debtor 
when spoken to about the debt by his creditor, that he 
would settle it, would pay it, would see to it that it 
was correct, held, sufficient to take the debt out of the 
statute. Palmer v. Gillespie. Opinion by Mercur, J. 
(Decided Noy, 8, 1880.] 


— 


ILLINOIS SUPREME COURT ABSTRACT. 


MAY IJ, 1881.* 


EMINENT DOMAIN — PAYMENT OF COMPENSATION 
CONDITION PRECEDENT TO TAKING — DAMAGES. — 
Whenever, in pursuance of law, the property of an 
individual is to be divested by proceedings against his 
will, there must be astrict compliance with all the 
provisions of the law which are made for his protection 
and benefit. Those provisions must be regarded as in 
the nature of conditions precedent, which must not 
only be complied with before the right of the property 
owner is disturbed, but the party claiming authority 
under the adverse proceeding must affirmatively show 
such compliance. A party’s land cannot, under any 
guise or pretext, be taken for a highway until compen- 
sation, ascertained by 2 jury as prescribed by the stat- 
ute, is paid to him, and the record must affirmatively 
show that the law has been observed. Where the ver- 
dict of the jury shows that benefits were allowed 
against the value of the land, it will, under the order 
establishing the road, be absolutely void. Such defect 
goes to the jurisdiction of the commissioners. The 
owner of laud condemned for a highway for the use 
of the public is entitled to be paid in money for the 
full value of the land actually taken, and he cannot be 
paid therefor in benefits to result from the laying out 
of the highway. As to damages, he may be thus com- 
pensated. Cases cited, Carpenter v. Jennings, 77 Il. 
250; Hayes v.0.O0. & F. R. V. R. Co., 54 id. 373; 
Peoria, P. & J. R. Co. v. Laurie, 63 id. 265; Todd v. 
Kankakee I. R. R. Co., 78 id. 530; Cooley’s Const. Lim. 
528; Marsh v. Chesnut, 14 Ill. 225; Smith v. Chicago, 
Alt. & St. L. R. Co., 67 id. 191; Mitchell v. Illinois & 
St. L. R. Co., 68 id. 286; Chicago & Alt. R. Co. v. Smith, 
78 id. 96. Hyslop v. Finch. Opinion by Scholfield, J. 


LANDLORD AND TENANT — LIABILITY OF TENANT 
HOLDING OVER. — Where a tenant for a year or years 





*To appear in 99 Illinois Reports. 





holds over after the expiration of his lease, without 
having made any new arrangement with his landlord 
under which such holding over takes place, the land- 
lord, at his election, may treat the tenant as a tres- 
passer, or as a tenant for another year, upon the same 
terms as in the original lease, and this though the ten- 
ant has no intention of holding over fora year, or of 
paying the same rent. The Jaw fixes the tenant’s lia- 
bility for holding over, independent of his intention. 
The legal presumption of a renewal from the holding 
over cannot be rebutted by proof of a contrary inten- 
tion on the part of the tenant alone. The doctrine 
(Taylor, Land & T., § 22) that the tenant holding over, 
and being therefore at sufferance, while he may become 
a trespasser by the landlord’s entry, can only bea ten- 
ant by mutual agreement, appears to be confined to 
those jurisdictions where tenancies from year to year 
are unknown; it being said in Massachusetts, and in 
some of the other New England States, where tenan- 
cies from year to year are unknown: ‘ A tenant hold- 
ing over is said to be in merely by sufferance. He 
remains a trespasser, and can only become a tenant by 
mutual agreement.” The doctrine of implied tenan- 
cies from year to year, upon a holding over, is dis- 
tinctly recognized in this State. Hunt v. Morton, 18 
lll. 75; Prickett v. Ritter, 16 id. 96, and other cases. 
See, also,,Conway v. Starkweather, 1 Den. 115; Schuy- 
ler v. Smith, 51 N. Y.309; Hemphille v. Flynn, 2 Penn, 
St. 144; Ames v. Schuesler, 14 Ala. 600; Crommelin v. 
Theiss, 31 id. 412; Noel v. McCrory, 7 Coldw. 623; Ba- 
con v. Brown, 9 Conn, 334. Clinton Wire Cloth Co. v. 
Gardner. Opinion by Sheldon, J. 


WILL— CONSTRUCTION—-WORDS OF SURVIVORSHIP 
— ACCELERATION OF REMAINDERS — LIEN OF DOWER.— 
It is a settled rule of construction, that words of sur- 
vivorship occurring in a settlement (that is a will) 
should be referred to the period appointed by that set- 
tlement for the payment or distribution of the subject- 
matter of the gift—and in the event of such agift, the 
survivors are to be ascertained in like manner by a 
reference to the period of payment or distribution. So 
where a gift to survivors is preceded by a life or other 
prior interest, it takes effect in favor of those who sur- 
vive the period of distribution, and those only —or 
where the income of a fund is given toa tenant for 
life, and there is a gift over after his death to children, 
or a class of persons surviving, it is a gift only to those 
whoare then surviving. ‘Surviving’? means surviving 
at the time of the distribution and possession of the 
estate, unless a special contrary intent is found in the 
will. Knight v. Poole, 32 Beav. 548; Stevenson vy. Gul- 
lan, 18 id. 590; Spurrell v. Spurrell, 11 Harr. 54; Young 
v. Robertson, 8 Jur. (N. S.) 825; Ridgway v. Under- 
wood, 67 Ill. 419; 2 Jarm. on Wills (8d Am. ed.), 462; 
Marriott v. Abell, L. R., 7 Eq. Cas. 478; Linton v. 
Boyd, 19 Ohio St. 30; Olney v. Hull, 21 Pick. 311; 
Teed v. Morton, 60 N. Y. 503; Cripps v Walcott, 4 
Madd. 12; Leake v. Robinson, 2 Meriv. 363; Vawdry 
v. Geddes, 1 Russ. & My. 203; Drake v. Pell, 3 Edw. 
Ch. 267. The doctrine of acceleration of remainders 
proceeds upon the supposition that though the ulterior 
devise is in terms not to take effect in possession until 
the decease of the prior devisee, if tenant for life, or 
as given by the English rule, his decease without issue 
if tenant in tail, yet that in point of fact, it is to be 
read as a limitation of a remainder, to take effect in 
every event which removes the prior estate out of the 
way. Thusa gift to A. for life, and from and after the 


decease of A., to somebody else, means from and after 
the determination of the estate—and whether the 
estate is determined by revocation, or by death, or by 
the incapacity of the devisee to take, or by his refusal 
to take, or by a forfeiture clause, or by any other cir- 
cumstance, the life estate being out of the way, the 
remainder takes effect, having only been postponed in 
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Jacobs, L. R., 3 Ch. D. 711. This doctrine of accelera- 
tion, however, is not an arbitrary one, but is founded 
on the presumed intention of the testator, that the 
remainderman should take on the failure of the pre- 
vious estate, notwithstanding the prior donee may be 
still alive, and is applied in promotion of the presumed 
intention of the testator, and not in defeat of his in- 
tention. And when it is the evident intention of the 
testator that the remainder shall not take effect till 
the expiration of the life of the prior donee, the re- 
mainder will not be accelerated. And this intention 
of the testator, which is to be regarded in the inter- 
pretation of the will, is not the intention to be deduced 
from speculation upon what the testator may be sup- 
posed to have intended, but it is the intention as 
spoken by the words of the will. Augustus v. Seabolt, 
3 Mete. (Ky.) 155; Estate of Delamy, 49 Cal. 76; Craven 
v. Brady, L. R., 4 Eq. Cas. 209; Hinckley v. House of 
Refuge, 40 Md. 461; Forth v. Deuney, 2 Allen, 468. A 
provision by will in lieu of dower is in fact and in 
legal effect a mere offer by the testator to purchase 
out the dower interest for the benefit of his estate. 
2 Scribner on Dower, 496; 2 Williams on Exrs. (ed. 
1877), 1364; Isenhart v. Brown, 1 Edw. Ch. 413. Blatch- 
ford v. Newberry. Opinion by Sheldon, J. 


SUPREME COURT ABSTRACT. 
MARCH 26, 1881. 
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CARRIER OF PASSENGERS — RULE REQUIRING TICK- 
ETS TO RIDE ON FREIGHT TRAINS— NOTICE. — A rule 
of arailroad company requiring passengers who ride 
on freight trains to procure tickets before getting on 
such trains is reasonable, and posting it conspicuously 
in all the passenger stations and caboose cars on the 
road for more than a month is sufficient notice tothe 
public to justify the company in ejecting a passenger, 
without a ticket, from a freight train that has com- 
menced its journey, even though such passenger has 
no actual notice of the rule and offers to pay his fare. 
The authorities are generally in accord as to the right 
ofarailroad company to make, and ina proper manner 
to enforce a rule or regulation to carry passengers on 
its freight trains, either not at all, or only upon the 
condition that they are provided with tickets, and 
prohibiting the collection of fare by conductors of 
such trains. Chicago & Alton R. Co. v. Flagg, 43 Ill. 
364; Arnold v. I. C. R. Co., 83 id. 273; Eaton v. R. Co., 
15 Am. Rep. 513; Cincinnata, C. & C. R. Co. v. Bar- 
tram, 11 Okio St. 457; Low v. Illinois Cent. R. Co., 82 
Iowa, 554. The point on which they are not harmoni- 
ous is as to the manner of its enforcement, some courts 
holding that actual notice of the rule must be brought 
home to the passenger before the train leaves the sta- 
tion, in order to justify his expulsion therefrom for 
want of aticket at any other than the regular stopping 
place. Illinois Cent. R. Co. v. Sutton, 53 Ill. 397. 
While others with better reason only require a suitable 
general notice to the public for such length of time 
before the rule is to be put in operation as to make it 
reasonably certain that all passengers in the exercise 
of due diligence must become aware of it; and that 
the right of expulsion for non-compliance with the 
requirement may be exercised in any suitable place, 
under all the circumstances of the particular case. 
Burlington & Missouri River Railway Co. v. Rose. 
Opinion by Lake, J. 


ULTRA VIRES NOT 
ON CONTRACT, — 


CORPORATION — DEFENSE OF 
AVAILABLE TO DEFEAT LIABILITY 


When a defendant under a contract relating to land, 
made with a corporation claiming to own the land, has 
received all that was contemplated under the contract, 





he cannot in an action thereon set up that the contract 
was ultra vires by reason of the inability of the com- 
pany to hold and convey land. In National Bank v. 
Matthews, 8 Otto, 621, it is said that even “* where a 
corporation is incompetent by its charter to-takea 
title to real estate, a conveyance to it is not void, but 
only voidable, and the sovereign only can object. It 
is valid until assailed in a direct proceeding instituted 
for that purpose.’ To the same effect are the follow- 
ing: Cowell vy. Springs Co., 10 Otto, 55; Christian 
Union v. Yount, llid. 352; American Bible Society v. 
Marshall, 15 Ohio St. 537; Notoma Water & Min. Co. 
v. Clarkin, 14 Cal. 543. Missouri Valley Land Co. v. 
Bushnell. Opinion by Lake, J. 


PENALTY — FOR TAKING ILLEGAL FEES — WHEN 
GOOD FAITIL NOT A DEFENSE. — A Nebraska statute 
provides that if an oflicer entitled to fees shall take 
greater fees than those fixed by law he shall “ forfeit 
and pay to the party injured $50,” to be recovered by 
action. IJleld, that the fact that excessive fees were 
taken in good faith under a belief that the officer was 
entitled to them would be no defense to an action for 
the penalty. In acase under a similar statute in Penn- 
sylvania it is said: ‘* The penalty imposed by this act 
may be incurred by exacting fees which are supposed 
at the time to be legally demandable. By the very 
words of the prohibitory clause, the taking is the gist 
of the offense. Ignorance of the law will not excuse 
in any case; and this principle is applicable, and with 
irresistible force, to the case of an officer selected for 
his capacity, and in whom ignorance is unpardonable. 
The very acceptance of the office carries with it an 
assertion of a sufficient share of intelligence to enable 
the party to follow a guide provided for him, with an 
unusual attention, clearness, and precision. On any 
other principle a conviction would seldom take place, 
even in cases of the most flagrant abuse, for pretexts 
would never be wanting. Sound policy therefore 
requires that the officer should be held to act at his 
peril, and we are of the opinion that the absence of a 
corrupt motive, or the existence of an agreement by 
the party injured, furnishes no justification for doing 
what the law forbids.’’ Coates v. Wallace, 17 Serg. & 
Rawle, 75. The rule is correctly laid down in 3 Greenl. 
Ev., §21, thus: ** But where tho statute commands that 
an act be done or omitted, which, in the absence of 
such statute, might have been done oromitted without 
culpability, ignorance of the facts or state of things 
contemplated by the statute, it seems, will not excuse 
its violation. Thus, forexample, where the law enacts 
the forfeiture of a ship having smuggled goods on 
board, and such goods are secreted on board by some 
of the crew, the owner and officers being alike inno- 
cently ignorant of the fact, yet the forfeiture is in- 
curred notwithstanding their ignorance. Such is the 
case in regard to many other fiscal, police, and other 
laws and regulations, for the mere violation of which, 
irrespective of the motives or knowledge of the party, 
certain penalties are enacted; for the law in these 
cases seems to bind the party to know the facts, and 
to obey the Jaw at his peril.’’ Cobbey v. Burks. Opinion 
by Cobb, J. 


—- 


CRIMINAL LAW. 


EVIDENCE — ADMISSIBILITY AND COMPETENCY OF 
THAT OF ACCOMPLICES. — An accomplice is a compe- 
tent witness, and a conviction may be had upon his 
uncorroborated testimony, if it satisfies the jury be- 
yond a reasonable douht; but courts in their discretion 
may advise a jury not to believe an accomplice unless 
he is confirmed, or only in so far as he is confirmed. 
It is a matter of discretion with the court to so advise, 
rather than a rule of law. Cross v. People, 47 Ill. 152; 
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Karli v. People, 73 id. 329. In Gray v. People, 26 Ill. 
34, in reply to the objection that had there been urged 
in argument that the testimony of the accomplice was 
uncorroborated, it was said, **this is no objection,” 
and that whether the evidence produced to confirm the 
accomplice is satisfactory or not is a question for the 
jury to determine. See, also, Commonwealth v. Savory, 
10 Cush. 535; Commonwealth v. Bosworth, 22 Pick. 
397; Regina v. Stubbs, 33 Eng. L. & Eq. 551. In Rexv. 
Hastings, 7 C. & P. 152, Lord Denman said: ‘1 con- 
sider, and I believe my learned brothers agree with 
me, that it is altogether for the jury, and they may, 
if they please, act upon the evidence of the accomplice 
without any confirmation of his statement. But we 
would not, of course, be inclined to give any great 
degree of credit to a person so situated.” See, also, 
Joy on Ev. Accompl. 3and16. The same doctrine is 
followed in State v. Potter, 42 Vt. 495; People v. Cos- 
tello, 1 Denio, 85; Stocking v. State, 7 Ind. 326; John- 
son v. State, 2 id. 652; Dawley v. State, 4 id. 128; State 
v. Stebbins, 29 Conn. 465; State v. Watson, 31 Mo. 361; 
Sumpter v. State, 11 Fla. 247. Illinois Sup. Ct., May 
14, 1881. Collins v. People of Illinois. Opinion by 
Scholfield, J. 

FALSE PRETENSE — WHAT NECESSARY TO CONSTI- 
TUTE. — To sustain an indictment under the statute 
for obtaining goods by false pretense, there must be a 
false representation of a subsisting fact, ete. State v. 
Phifer, 65 N.C. 321. The statement of an opinion, 
even if false, will not sustain such an indictment. To 
say that the eyes of a horse are sound is merely the 
expression of an opinion, but to say ‘‘ that there never 
has been any thing the matter with the eyes of the 
horse,”’ is the statement of a fact, which-if false is 
within the statute and indictable. North Carolina 
Sup. Ct., January, 1881. State of North Carolina v. 
Hiffner. Opinion by Ash, J. (84.N. C. 751.) 


PLEADING — OBSCENE LIBEL. —It is indictable to 
introduce obscene pictures into a school, and the in- 
dictment need not describe the picture particularly. 
It is sufficient to allege the introduction of an obscene 
picture to the corruption of public morals, ete. Ten- 
nessee Sup. Ct., October, 1880. State of Tennessee v. 
Pennington. 


TRIAL — CONFESSION, WHAT CONSTITUTES. — Con- 
fession in alegal sense is, in effect, an admission of 
something which proves, or tends to prove, that the 
party making it was himself connected with the alleged 
crime, in a criminal or questionable manner; hence, 
admissions which tend to criminate a third party are 
not within the rules of law that exclude confessions 
induced by promises and hope of favor. Vermont 
Sup. Ct., August Term, 1881. State of Vermont v. 
Carr. Opinion by Barrett, J. (52 Vt. 37.) 

+ 
INSURANCE LAW. 

FIRE POLICY—NOTICE OF LOSS—WAIVER.— (1) Notice 
to the local agent of afire insurance company by whom 
the insurance was effected, in a few days after such 
loss, and by him communicated immediately to the 
company, satisfies the requirement of the policy that 
persons sustaining loss should “forthwith ”’ give notice 
thereof to thecompany. (2) Where, shortly after the 
fire, the adjuster of the company visits the scene of the 
casualty, inspects the premises and makes a (declined) 
offer of compromise, and afterward the company fur- 
nishes to the assured blank proofs of loss, which are 
filled up in the presence of its officers, it is not error to 
leave it to the jury to infer, in the exercise of their 
best judgment, a waiver of strict proof of loss. Col- 
lins v. Ins. “o., and Willis v. Ins. Co., 79 N. C. 279, 
285, cited and approved. North Carolina Sup. Ct., 





January, 1881. Argall v. Old North Star Insurance Co, 


Opinion by Smith, C.J. (84 N. C. 355.) 
LIFE POLICY — PARTIES TO ACTION ON POLICY — 
INTENT — CONDITIONS — FALSE ANSWERS BY AGENT 


— ESTOPPEL. — (1) Where a life policy of insurance 
contains an express promise and agreement to pay the 
sum insured to the ‘‘assured, his executors, adm inis- 
trators or assigns, ninety days after due notice and 
proof of the death ” of the assured, the executrix of 
the assured is the proper party to bring suit upon the 
same, and a subsequent provision in the policy that the 
sum insured is forthe express benefit of the wife of the 
assured and their children will not change the rule. It 
will be found that im every case cited from this court, 
where the beneficiaries have been permitted to recover 
in their own names, the sum insured, when the loss 
should occur, had been specifically made payable to 
such beneficiaries, as was the case in the Westchester 
Fire Ins. Co. v. Foster, 90 Tl. 121. (2) Interest is re- 
coverable on the amount of a life insurance policy 
from the timeit is due and payment is refused. (3) 
Where the assured makes a full and complete state- 
ment of all facts that materially affect the risk, and 
the agent of the company, acting in its behalf in pre- 
paring the application, of his own accord writes false 
answers to the usual questions propounded, to be 
signed by the applicant, with the advice to him that 
the omitted facts are immaterial, and the assured in 
good faith adopts the application as prepared, the 
company will be estopped from denying its liability on 
the policy after receiving premiums, when loss may 
occur. Germania Fire Ins. Co. v. McKee, 94 Ill. 494; 
Andes Ins. Co. v. Fish, 71 id. 620; Insurance Co. v. 
Wilkinson, 13 Wall. 222; Miller v. Mutual Benefit Life 
Ins. Co., 31 Lowa, 216. Illinois Sup. Ct., March 21, 1881. 
Massachusetts Mutual Life Insurance Co. vy. Robinson. 
Opinion by Scott, J. (98 Ill. 324.) 


MARINE POLICY — PARTIES TO ACTION FOR SUBLO- 
GATION — ACTION BY COMPANY FOR NEGLIGENCE — 
ADMIRALTY JURISDICTION. — Certain insurance com- 
panies, under a contract with the owner of a cargo, 
issued to him a policy of insurance upon the same. 
The owner of a barge contracted with the owner of the 
cargo to receive and deliver the cargo at a port of des- 
tination, and having received the cargo, the barge 
owner contracted with a tow-boat to have the barge 
towed. By the negligence and fault of the tow-boat 
the cargo waslost. The insurance companies paid the 
loss and took an assignment of the claims. Held, (1) 
under such circumstances the owner of the cargo 
could maintain an action against the tow-boat for the 
loss. The City of Hartford, etc., 97 U.S. 525; Phila- 
delphia, W. & B. R. Co. v. Philadelphia & H. 8. Co., 23 
How. 209; Steamer Franconia, 3 Fed. Rep. 402; The 
Atlas, 93 U. S. 302. (2) That the insurance companies, 
by the payment of the loss and assigument of the rights 
of the insured, became subrogated to such rights. 2 
Pars. Mar. Law; Hall v. Railroad Co.,13 Wall. 367; 
Desty’s Admiralty, 264. (3) That an action by the in- 
surance companies to recover for the loss occasioned 
by negligence is not an action upon contract. (4) That 
such action may be maintained in admiralty in their 
own names, although no privity may have existed be- 
tween them and the tow-boat. May on Ins. 553; Pro- 
peller Monticello v. Morrison, 17 How. 153; Insurance 
Co. vy. C. D., 1 Wood, 72. U. 8. Dist. Ct., 8. D. Ohio, 
May, 1881. The Liberty No. 4. Opinion by Swing, D. J. 
(7 Fed. Rep. 226.) 
: + - 
RECENT ENGLISH DECISIONS. 

CLUB — RULES GOVERNING INTERFERENCE OF COURT 
WITH ACTION OF CLUB. —The rules of aclub provided 
that in case the conduct of any member, either iu or 
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out of the club-house, should, in the opinion of the 
committee, or of any twenty members of the club who 
shouid certify the same in writing, be injurious to the 
character and interests of the club, the committee 
should be empowered (if they deemed it expedient) to 
recommend such member to resign, and if the member 
so recommended should not comply within a month 
from the date of such communication being addressed 
to him, the committee should then call a general meet- 
ing, and if a majority of two-thirds of that meeting 
agreed by ballot to the expulsion of such member, his 
name should be erased from the list, and he should 
forfeit all right or claim upon the property of the club. 
D., a member of the club, sent a pamphlet which re- 
flected on the conduct of S., also a member of the club, 
to 8. at his official address, such pamphlet being in- 
closed in a cover on which was printed ‘** Dishonorable 
conduct of 8.” This being brought to the attention 
of the committee, they called upon D. to resign, being 
of opinion that his conduct was injurious to the char- 
acter and interests of the club. D. not having re- 
signed, a general meeting was duly called, at which the 
requisite majority voted in favor of his expulsion. On 
an action by D. to restrain the committee from ex- 
cluding him from the club, held, that the court had 
no right to interfere with the decisions of clubs with 
regard to their members except in the following cases: 
first, if the decision arrived at was contrary to natural 
justice, such as the member complained of not having 
an opportunity of explaining his conduct; secondly, 
if the rules of the club had not been observed; thirdly, 
if the action of the club was malicious and not bona 
fide. The plaintiff having had an opportunity of ex- 
planation, the rules having been duly observed, and 
the action of the club having been exercised bona fid: 
and without malice, the judgment of Jessel, M. R., 
dismissing the action (41 L. T. Rep. ON. 8.] 490) was 
affirmed. Semble, that even if the decision of the club 
had been erroneous, but given bona fide and in accord- 
ance with the rules, the court would not have inter- 
fered. Cases cited, Labouchere v. Earl of Wharncliffe, 
18 Ch. Div. 346; Induwick v. Snell, 2 Mac. & G. 216, 
221. Ct. of App., Feb. 1, 1881. Darwkins v. Antrobus. 
Opinions by James, Brett and Cotton, L. JJ., 44 L. T. 
Rep. (N. S.) 557. 


STATUTE OF FRAUDS — SALE AT AUCTION — MEMO- 
RANDUM ON TWO PAPERS.—At a sale by auction, 
plaintiff was declared the purchaser, and the following 
memorandum was added to the conditions of sale, and 
handed to the plaintiff: ‘‘The property duly sold to 
Mr. 8., butcher, Pinxton, and deposit paid at close of 
sale. H. M., auctioneer.’’ At the same time the auc- 
tioneer gave the plaintiff the following receipt: ‘* Re- 
ceived of Mr. S. the sum of 21/., as deposit on property 
purchased at 420/., at Sun Inn, Pinxton, on the above 
date. Mr. C. Pinxton, owner. Received by H. M., 
29th March, 1880. H. M.”’ The conditions contained 
no description of the property sold. Posters describ- 
ing the property to be sold had been previously pub- 
lished, but there was not one of such posters in the 
room at the sale. In an action by purchaser against 
vendor fora declaration that the two documents signed 
by the auctioneer constituted a contract, and for spe- 
cific performance, held, first, on the authority of Long 
v. Millar, 41 L. T. Rep. (N. 8.) 306; L. R.,4 C. P. Div. 
450, that the two documents signed by the auctioneer 
might be taken together; secondly, that the word 
“property”? was not a sufficient description of the 
thing sold; thirdly, that the poster, or parol evidence, 
could not be brought in to supply the description. 
Action dismissed. Cases referred to, Ogilvie v. Fol- 
jambe, 3 Mer. 58; Wood v. Scarth, 26 L. T. Rep. 87; 
Sale y. Lambert, L. R., 18 Eq. 1; Potter v. Duffield, 
id. 4; Rossiter v. Miller, L. R., 3 App. Cas. 1140. Ch. 





Div., May 25, 1881. Shardlaw v. Cotterill. Opinion by 
Kay, J., 44L. T. Rep. (N. 8.) 549. 


WILL — MUTILATION — PRESUMPTION OF REVOCA- 
TION. — Will found after death with signature and 
attestation clause cut off and folded inside the will. 
No other evidence of intention. Held, that this was a 
sufficient evidence of an animus revocandi. Bell v. 
Fothergill, L. R., 2 P. & D. 148, followed with reluc- 
tance. Probate, ete., Div., March 23, 1881.  Magnesi 
v. Hazelton. Opinion by Peer Sir Jas. Hannen, 44 L. 
T. Rep. (N. 8.) 586. 

>——. 


NEW BOOKS AND NEW EDITIONS. 


1stTH NEVADA REPORTS. 


ge volume contains but few cases of general inter- 

est. Among them are the following: Stale v. Ah 
Sam, p. 27. A statute ‘*to regulate the sale or disposal 
of opium, and to prohibit the keeping of places of re- 
sort for smoking or otherwise using that drug,”’ is not 
unconstitutional as embracing more than one subject. 
To “resort ’ means to go once. State v. Foley, p. 64. 
A pardon may be granted after the offense is fully ex- 
piated. One convicted in another State of an infa- 
mous offense is thereby disqualified from testifying in 
Nevada. Ex parte While, p. 146. A criminal judgment 
of a justice of the peace rendered on Sunday is void. 
Thompson v. Powning, p. 195. A newspaper publisher 
cannot excuse a libel because it was an item of news 
sent by and published under the name of a contributor. 
There is a great deal of dissent shown in this volume, 
and dissent in acourt of three judges is arather seri- 
ous matter. (Published by A. L. Bancroft & Co., San 
Francisco.) 

a 


CORRESPONDENCE. 
Editor of the Albany Law Journal: 


Might it not be well to call the attention of the Troy 
Times to Halstead v. Seaman, 82 N. Y. 27? It fully 
sustains your pointed criticism of the Times’ article. 
The parties in that case submitted their controversy to 
arbitrators, stipulating that ‘‘the arbitration should 
be conducted and decided upon the principle of fair 
and honorable dealing between man and man.’’ Upon 
the hearing two of the arbitrators held that this clause 
limited them to passing upon the statements of the 
parties only; and refused to permit Halstead to call 
witnesses to disprove Seaman’s statements. After 
this action of the arbitrators, Halstead ceased to see 
“the wisdom of keeping out of the clutches of law- 
yers and law courts,”’ and straightway betook himself 
to the ‘‘tom-fooleries of the law.’’ As the result of 
this shortsightedness he has obtained a decision of the 
Court of Appeals that the award of the arbitrators 
should beset aside; and is nowin a fair way to have 
his rights properly adjusted. Seaman, on the other 
hand, is unquestionably suffering from the same chronic 
disgust with “lawyers and law courts,’’ that so badly 
affects the Times man. B. 

Utica, N. Y., August 13, 1881. 


A QUESTION OF CITIZENSHIP. 
Editor of the Albany Law Journal: 

I think the opinion of Judge Selden, in Ludlam v. 
Ludlam, 26 N. Y. 360, will answer the question of citi- 
zenship, suggested by ‘‘ Anon.,’’ in your last issue. (See, 
also, Opinions of Att’ys-Gen., p. 580.) LEx. 

Troy, N. Y., August 13, 1881. 
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TAXATION OF MORTGAGES. 
Editor of the Albany Law Journal: 

I have awaited with interest your exposure of the 
trick proposed by the Allanlic writer, for avoiding the 
taxation of mortgage loans by taking deeds instead of 
mortgages, giving back leases with covenants to re- 
convey, etc. In your brief comment of Aug. 6th, how- 
ever, you fail to call attention to the legal effect of all 
such transactions. Are not conveyances of real prop- 
erty which are given as security for loans invariably 
held in equity to be mortgages, whatever may be their 
form? And have not the courts long since established 
that even the statute of frauds shall not be invoked to 
exclude parol evidence of the real nature of the trans- 
action, notwithstanding the terms of the written con- 
tract? Carr v. Carr, 52 N. Y. 251. 

Now wheu the lender is called upon to list his credits 
for taxation how shall he avoid listing a mortgage of 
this kind without simply lying about it? If buy a 
horse can I escape paying taxes on the animal by hav- 
ing it described in the bill of sale as a cat? 

If“ the highest legal talent’’ to whose “scrutiny ”’ 
this dodge was submitted meant simply that it affords 
adequate security for aloan without spreading upon 
the records complete proof that the transaction is a 
loan, thus enabling the lender to perpetrate a fraud on 
the revenue with somewhat less liability to detection, 
very well; but that it is a“ safe and effectual’ method 
of evading consequences of lying and perjury may, I 
hope, be doubted. 

Respectfully. 





DANIEL Fis. 
MINNEAPOLIS, MINN., August 8, 1881. 


[Undoubtedly a deed absolute on its face may 
be shown between the parties to be a mere mort- 
gage; but has a creditor of the grantor the same 
privilege? At all events the public would hardly 
go into suits of this description.— Ep. Aus. L. J.| 





PLEADING CONTRACT AND FRAUD. 
Editor of the Albuny Law Journal: 


Perhaps a young practitioner should have such faith 
in the soundness and consistency of the Court of Ap- 
peals, such veneration for that distinguished tribunal, 
that the inclination to doubt or question any of its 
decisions ought never to be present. However, the 
examination of authorities preparatory to argument 
leaves me rather at aloss to understand what the court 
means by what it says. Perhaps, Mr. Editor, you will 
know. 

In the case under consideration there was evidently 
a misjoinder of causes of action, though contained in 
a single statement in the complaint, but to which for 
some reason no objection was taken. The facts appear 
to be these: The complaint, in a single statement, 
contains all the elements of a cause of action for fraud, 
and provided the allegations of fraud, etc., can be 
ignored, also one for breach of contract (warranty). 

At the trial the contract only was proved, and on 
motion therefor, plaintiff was nonsuited, on the ground 
that these allegations of fraud, etc., gave the action 
the character of one for fraud, and that failing to make 
out such a case, he could not abandon that claim and 
recover for breach of contract. This doctrine seems 
to be that of Ross v. Mather, 51 N. Y. 108. Also, 57 id. 
4244. Buta recent case, Neftel v. Livingston, 77 N. Y. 
96, citing Conaughty v. Nichola, 42 id. 83, seems to hold 
otherwise and substantially to establish the rule that 
if inany view or theory of the facts proved on the trial 
a party has aright to recover or a defense, as the case 
may be, the action or defense is to be sustained, with- 
out regard to what matters may have been included in 





the allegations of the statement. While to me this 
looks just and equitable and in accord with the rules 
and spirit of the Code, is it not in conflict with the 
case of Ross v. Mather, and cases following it? And 
is its effect not to overrule them? 

a. H. PB. 


New York, August 9, 1881. 


A QUESTION OF GRAMMAR. 
Editor of the Albany Law Journal ; 


1 have taken the JOURNAL from its first number to 
date, and have the several volumes bound in good law 
calf, and have perused its contents, always with 
pleasure, and I hope with profit; and because of the 
few errors of law, or forms of expression that I have 
found upon its pages, I call your attention to the fol- 
lowing, as we always take pleasure in finding imper- 
fections in our usually perfect friends. 

On page 102, volume 24 (No. 6), in avery just criti- 
cism of some foolish remarks quoted from the Troy 
Times, you say, among other things, “Of three arbi- 
trators, two are always selected partisans of the 
respective claimants, and the third is always a man 
whom these two respectively expect to overawe, cor- 
rupt, mystify, or flatter into their way of thinking.” 

Do the two expect to overawe, etc., the third into 
their way of thinking? The two have no common 
“way of thinking,” to which the third can be brought; 
but each of the two expects to overawe, etc., the third 
to his way of thinking. After all, you may find fam 
as far out in my grammar as the Times certainly was 
in its policy. 

LEcTOR. 
SaGinaw, MicuH., August 9, 1881. 


[We think our grammar is right. The word ‘‘re- 
spectively ” was inserted on purpose to avoid what 
our critic complains of. — Ep. Aus. L, J.] 


ainsinaiicesiilpmainnnciibliit 
NOTES. 
tae American Law Record for August contains an 
interesting biographical sketch of the late Henry 
Stanbery, by Alfred Yaple. The Southern Law Re- 
view for August-September contains the following 
leading articles: Rights of parties who acquire an in- 
terest in lands subject to a lien, by Orlando F. Bump; 
Power of the State and National Governments to 
regulate and control railroads, by David Wagner; 
American Law Schools, past and future, by W. G. 
Hammond; Stock, its nature and transfer, by Henry 
Budd, Jr. 





The lawyer's legitimate fee, says Judge Cooley, is 
payable irrespective of the result, and he is supposed 
to occupy a position from which he can contemplate 
the controversy with a desire that the correct rule of 
law shall be applied, and the truth be expressed in the 
judgment, whether the result to his client be favorable 
or unfavorable. This is a statement which would 
probably give rise to strong opposition, even from law- 
yers of the most pure and upright character. Lord 
Brougham would certainly not have been content to 
adopt Judge Cooley’s view, nor is it necessary to do so 
in order to express condemnation of the ‘‘ no cure no 
pay "system. The conclusion to which Judge Cooley 
arrives is, that if poor persons need assistance to 
enforce their rights, and are unable to pay for it, a 
lawyer ought to prefer to give assistance as a matter of 
charity, rather than place himself in a position antago- 
nistic to his duty and the interest of his client. Prob- 
ably this is the only safe way of deciding the question. 
—London Law Times. 
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ALBANY, August 27, 1881. 








CURRENT TOPICS. 





HE meeting of the American Bar Association at 
Saratoga last week was attended by about the 
usual number, and few new and conspicuous faces 
were observable. Among the new comers were 
Senator David Davis and ex-Judge Dillon. Con- 
siderable disappointment was felt at the non-appear- 
ance of Judge Cooley, of Michigan, announced to 
read a paper. His paper was read by the indefati- 
gable secretary, Mr. Hinckley, of Maryland, but 
after all many of us would have been glad to meet 
Judge Cooley. If he had been present he would 
have had just about one hundred hearers! We 
heard nothing of the papers promised from Mr. 
Rose on the progress of codification, and Mr. Jones 
on railroad law. The attendance was considerably 
better at the delivery of the address by Mr. Potter 
— perhaps there were two hundred or two hundred 
and fifty present, among whom were many ladies 
and other persons not members of the association. 
Several committees actually reported, but some of 
them wanted more time. An amusing attempt was 
made to constitute a new committee on constitu- 
tional law, but we believe it. was finally concluded 
that there was no necessity for it, or to speak more 
accurately, no conclusion was reached, which is 
more in accordance with the habit and traditions of 
the association. More vivacity and interest were 
exhibited in the discussion of this question than we 
have seen in the association in a long time. We 
did not hear the opening address of the president, 
Mr. Phelps, of Vermont, but it is on all sides most 
highly commended for its wit, wisdom, and re- 
search — so highly and so generally, indeed, that we 
have surrendered a large space to publishing it in 
full in other columns of this week’s JourNaL. We 
have not read it, but with our natural scent for 
heresy, we have detected some utterances against 
codification, to which we shall try to evolve some 
rejoinders by-and-by. Much can be pardoned Mr, 
Phelps, however, who combines in himself so much 
elegant culture and legal learning, and so captivat- 
ing an address. The association put itself on the 
footing of the most favored nations by telegraph- 
ing its congratulations and encouragement to the 
International Conference now sitting at Cologne, 
and received an acknowledgment from Mr. Field, 
as president. After that, several members uni- 
formly spoke of the convention as a ‘‘ Congress.” 


We listened to Judge Cooley’s paper on Defects 
in the Registration Laws, with interest. It was 
more particularly pertinent to the new west, where 
there is much land and tenures are unsettled, than 
to the old east, where our circumscribed territory 
has long been taken up and possessions are notori- 
ous. It explained very fully the possibilities of 
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land-stealing in the west, owing to the defects in 
the system of registry, which we never fully under- 
stood before. Judge Cooley thought the main de- 
fects to be the immense number of officers, careless 
and comparatively irresponsible, such as justices of 
the peace and notaries, authorized to take acknowl- 
edgments, and the omission of any provisions for 
proof of acknowledgments taken in counties other 
than those where the land lies. The latter is obvi- 
ated in our State by requiring a county clerk’s cer- 
tificate of the genuineness of the certifying officer’s 
signature, derived from comparison with a genuine 
signature on file at his office. On the other hand, 
deeds in the west are generally required to be wit- 
nessed, which is not so with us. The remedies sug- 
gested by Judge Cooley are, first, to abrogate the 
provisions making the record evidence of the deed ; 
and second, to require the filing of the deed, which 
may be executed in duplicate if desired. The lat- 
ter we think an excellent suggestion; the former 
alone would occasion great inconvenience; but per- 
haps the two together would work well enough. 





Mr. Clarkson Potter’s address on Chief Justice 
Taney was well considered, well written, and well 
delivered; was quite entertaining to all, and indeed 
probably instructive to most. We should have pre- 
ferred to hear some comments on some live and vital 
subject, but fortunately the number of the chief 
justices and other ‘‘ fathers” is small, and the asso- 
ciation will naturally get through with them in a 
few years, and come down to date. Mr. Potter did 
justice to Taney’s reputation as a man, which has 
undeservedly suffered by reason of expressions in- 
correctly attributed to him in the Dred Scott case; 
but his reputation as a judge and a lawyer can never 
recover from the demonstration in Judge Curtis’ 
masterly dissenting opinion, that the legal opinions 
of the majority on the main topic of discussion 
were entirely obiter and impertinent. The reader 
of the correspondence between these two judges, 
set forth in Mr. Curtis’ Memoirs of Judge Curtis, 
cannot escape the conclusion, moreover, that in 
making up and adding to his original opinion for 
publication, the chief justice acted a mean and dis- 
ingenuous part. Of all this Mr. Potter said not a 
word, His purpose was eulogy, not analysis and 
discrimination. Indeed, he said much more about 
the times and the court than about the chief justice, 
which was but natural, as those topics were the 
more fertile and much the more entertaining. But 
after all Mr. Potter is always listened to with pleas- 
ure. He was very properly chosen president for 
the ensuing year. 


Mr. Hunt, of Louisiana, as chairman of the com- 
mittee on Legal Education, reported in favor of a 
three years’ law-school course of education, and in 
favor of admission to practice on the diploma of a 
chartered law school granted after such a course. 
This was adopted. We do not understand that the 
resolution contemplated, as Mr. Hunt construed it, 
that any candidate, able to pass the prescribed ex- 
amination in any shorter time, might be admitted 
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—-say, in six months, as he declared. If he is right 
in this interpretation, we are wholly opposed to the 
scheme. No man who ever lived is fit to practice 
law after only six months’ study. The most bril- 
liant student needs the lapse of at least three years, 
for the maturing of his faculties as well as for the 
acquisition of legal principles. Again, if the reso- 
lution dispenses with a practical clerkship of at least 
a year in an attorney’s office, we are opposed to it. 
On these points there seems to be some vagueness. 
The resolution was adopted without the least con- 
sideration or debate. 


Mr. Baldwin, of Connecticut, for the committee 
on Jurisprudence and Law Reform, answered a co- 
nundrum given out last year, as to whether a land 
patent, issued but not delivered, could be revoked, 
by citing a recent decision of the Federal Supreme 
Court in the negative. He very properly observed 
that the solution of such legal questions is quite 
outside the proper scope and purpose of the associa- 
tion. We are glad to say that this suggestion was 
received with applause. The same idea was sug- 
gested by the report of Mr. King, of Iowa, for the 
committee on Judicial Administration and Remedial 
Procedure, as to the power of Congress to vest the 
State courts with jurisdiction in bankruptcy cases. 
The association wastes its time in considering such 
topics. It was not devised for the purpose of an- 


swering particular law questions for the individual 
enlightenment of members, nor to wrestle with con- 


stitutional questions, especially when they are so 
perfectly settled as the one last above alluded to. 
When will the association settle down to the actuali- 
ties and exigencies of the times? A movement in 
this direction was made by the adoption of a reso- 
lution for the devising of a plan to relieve the ap- 
pellate courts from the pressure now upon them. 
This is the sort of business that the association 
ought to devote itself to. Let us suggest, too, the 
consideration of the live and important questions of 
delays in litigation, the modification of the jury 
system, the propriety of lawyers prosecuting causes 
on speculation, codification, and cheaper justice. 
These are topics that come home to the business 
and bosom of the whole community. 

The Cramer case in Connecticut bids fair to prove 
as interesting a study of circumstantial evidence as 
the Hayden case — that is, if there proves to be any 
mystery about it. The offering of a number of re- 
wards has already given the idea that it is a case of 
murder, and two young men have been shut up in 
jail on the charge of having murdered the girl, not 
only without any proof divulged as yet that they 
murdered her, or had the slightest motive to mur- 
der her, but without any proof divulged as yet 
that the girl was murdered. If the doctors shall 
find poison in fatal quantities in the stomach, then 
we shall be one step nearer the conclusion of mur- 
der, but only one step, because she may have com- 
mitted suicide. If the doctors shall find in addition 
that she was pregnant, or if it shall be proved that 
she thought herself pregnant, another step toward 





the conclusion of murder will have been taken, but 
not a conclusive step, for the girl may still have 
committed suicide, and this condition may have 
been her motive. A good deal more must be proved 
before the young men, or either of them, can be 
hanged for her murder. Her pregnancy might pos- 
sibly (not very probably) induce the young unmar- 
ried man who had produced it, to take her life, but 
still it must somehow be proved that they did 
take her life. The possible motive alone will not 
dispense with such proof. If after all, it should 
turn out that she was drowned — as she might very 
naturally and accidentaily have been after drinking 
ten glasses of wine, or as she may very possibly 
have taken her own life in remorse after such a de- 
bauch — then all this popular clamor will fall very 
flat. At all events, it is already evident that it is 
not a case over which to grow very sympathetic or 
effusive. The girl seems to have been very light of 
behavior, and while her fate is sad, she must bear 
her own share of blame. Men will sin as long as 
pretty girls will help them, and it is a false sen- 
timent in society that would absolve the pretty 
girls. On the other hand we have no sympathy 
with the wild young rakes who were her boon com- 
panions. The way of the transgressor is hard, 
without distinction of sex. 


In the recent death of Judge Ames and Judge 
Colt, of Massachusetts, and Judge Seymour, of 
Connecticut, we lose sight of long familiar and 
honored names. Judge Ames had retired from the 
bench after twenty-one years’ service. Judge Colt 
cut short his own career in a fit of melancholy and 
distraction, evidently brought on by overwork. 
These men did much to adorn the Massachusetts 
bench, and to afford a standing refutation of the 
allegation that the bench has degenerated in mod- 
erndays. The sad ending of Judge Colt is regarded 
with a respectful sorrow. How distraught must 
that bright intellect have become, when it was 
weighed down by the conviction that its late de- 
cisions were ‘‘all wrong!” In connection with the 
resignation of Judge Ames it was wisely remarked, 
that ‘‘the public is, toa great extent, unconscious 
how deeply indebted it is to those judges who, 
maintaining the ancient high reputation of the judi- 
ciary, administer justice and dispose of questions 
touching all the tenderest and most delicate rela- 
tions in life so as to give general satisfaction; or 
how intolerable life might become if these duties 
were performed in a less adequate or less scrupulous 
manner.”” Judge Seymour was once chief justice, 
and has been pronounced the leader of the State 
bar in his time. It is due to such men that at least 
from the bar, and during their lives, they shall re- 
ceive the recognition and acknowledgment due to 
their merits. Let not the lawyer postpone his 
tribute until the death of the judge whom he 
honors and confides in. The judge may well say, 
with Halleck: 

* And if, in whispering my name, 


There’s music in the voice of Fame, 
Like Garcia’s, let me hear it |” 
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NOTES OF CASES. 


N Newdold v. The J. M. Bradstreet & Son, Mary- 
land Court of Appeals, June 1881, 12 Rep. 176, 
the defendant corporation, a mercantile agency, had 
erroneously published of the plaintiff merchant 
that he had made achattel mortgage. eld, not 
libellous per se. The court said: ‘It is clear, we 
think, that the alleged libel contains nothing that 
is actionable per se; that is, from which the law 
would infer damage as being necessarily occasioned 
by the publication. That is the test, as we under- 
stand the authorities, as to the right to recover gen- 
eral damages in this class of cases. Townshend on 
Slander and Libel, §§ 146 to 148 and 188; 2 Greenl. 
on Ev., §§ 254, 256 and 420, and the authorities 
there cited. To say or publish of a merchant any- 
thing that imputes insolvency, inability to pay his 
debts, the want of integrity in his business, or per- 
sonal incapacity, or pecuniary inability to conduct 
it with success, is slanderous or libellous per se if 
without justification, and general damages may be 
recovered. Such publication, necessarily, in legal 
contemplation, tends to injure the credit and stand- 
ing of the party of whom it is made. But we have 
been referred to no cases, and have been able to 
find none, in which it has been held that to say of a 
merchant simply that he has made a chattel mort- 
gage, without any thing more as to the amount sub- 
ject to the mortgage or the occasion of it, is libel- 
lous or slanderous per se, and that damage therefrom 
is necessarily inferred. We think no such legal in- 
ference can in reason be indulged. Chattel mort- 
gages, as well as the pledge of stocks and other 
securities, may be made by merchants and others 
without giving rise to any legal inference or pre- 
sumption of insolvency, or that such acts will neces- 
sarily tend to impair or injure the credit and stand- 
ing of the mortgagor or pledgor. Indeed, we 
suppose it would be alarming to merchants and 
tradesmen to learn otherwise.” 


In Ross v. State, Texas Court of Appeals, June, 
1881, 12 Rep. 185, the law of self-defense in resist- 
ance to illegal arrest was thus expounded: ‘‘1. The 
law of self-defense justifies the repelling of force 
by force in such cases, even unto death, but does 
not justify wanton or unnecessary aggression. If 
a person, in resisting an illegal arrest, makes use of 
a deadly and unnecessarily dangerous weapon, and 
with it slays his adversary, the crime is not, be- 
cause of the deadly weapon, or because the force 
used is greater, more violent than was required, 
raised above the grade of manslaughter. For the 
value the laws sets upon the liberty of the citizen 
is so high, that an attempt to arrest him unlawfully 
is regarded as a great provocation, such as will re- 
duce the killing to manslaughter. This principle is 
now well established. 2. As the law, human and 
divine, gives the citizen the right to stand upon his 
individual rights and use force against force to suc- 
cessfully prevent the attempted wrong, the citizen 





whose liberty is thus unlawfully assailed cannot 
only use force, but can increase that force, and con- 
tinue to increase it even to the death, if necessary, 
to prevent the attempted wrong, and if he slay his 
adversary he will be held excused, Otherwise, the 
lawless aggression, the vindictive oppression, will 
be permitted to triumph over the rights and liber- 
ties of the citizen. Right will be made to do hom- 
age to wrong, and look to future redress in the 
courts of the country. This is not American law. 
The citizen has the right to maintain his liberty at 
all hazards against any and all persons who attempt 
to invade it unlawfully, taking care not rashly to 
use or resort to greater violence than is necessary to 
its protection. Again, being in the right, he is per- 
mitted to anticipate the aggression and prepare 
himself by drawing a weapon, or making any other 
preparations if his life is imperilled, or he is in 
danger of serious bodily harm, to use every means 
in the defense of his person or liberty. He is not 
required to permit his assailant to take the lead 
and thereby give him the advantage, but if the sur- 
roundings indicate a serious or deadly conflict on 
the part of the adversary, he can prepare to meet 
it, and if the adversary make demonstrations upon 
his life or liberty, or show an intent to inflict seri- 
ous bodily harm upon him, he can kill him, and be 
held blameless by the law of the land.” This is 
substantially approved by Wharton (Homicide, § 
227); but Bishop thinks such an act would in any 
event be manslaughter (Cr. Law, § 869). 


In Rheinhart v. Lautz, New Jersey Supreme Court, 
June, 1881, 4 N. J. L. J. 235, it was held that a 
justice of the peace has no power to commit for a 
contempt committed in the presence of the court 


while engaged in the trial of a civil cause. He has, 
however, the power to cause the offender to be re- 
moved from his court, and may liold him to bail on 
a criminal charge of speaking scandalous words 
concerning a magistrate, or obstructing the course 
of justice. The court said: ‘An indictment will 
lie for speaking scandalous words concering a magis 
trate in the execution of his office, or for a contempt, 
which, though not a breach of the peace, amounts 
to an obstruction in the execution of his office. 
Rex v. Ravel, 1 Str. 420; King v. Darby, 3 Mod, 139; 
Broker v. Commonwealth, 12 8S. & R. 175; 2 Bish. 
Cr. Law, § 251. It is clear that all disorders in a 
court-room and ‘all attempts, forcible or fraudulent, 
to obstruct the due course of public justice, are in 
like manner indictable. Whart. Cr. Pl..& Prac., 
$955. For abusive and reproachful words spoken 
to a justice of the peace relative to his judicial con- 
duct, the justice has power to cause his arrest and 
require bail for his appearance to answer to an in- 
dictment and for good behavior until the next ses- 
sions. Richmond v. Dayton, 10 J. R. 393; Albright 
v. Rapp, 26 Penn, St. 99. In Spitsbury v. Mickle- 
thwaite, 1 Taunt. 146, it was held that a sheriff pre- 
siding in a county court held for the election of 
members of Parliament, had power to order a free- 
holder who interrupted the proceedings by disor- 
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derly conduct to be taken into custody and carried 
before a justice of the peace to give security for 
good behavior. A justice of the peace or coroner, 
when in the exercise of his judicial functions, has 
the power to cause a bystander, whose conduct or 
presence in the court-room is prejudicial to the in- 
terest of justice, to be removed from the room; and 
such an order, if made in the exercise of a sound 
judicial discretion, will be a justification in an ac- 
tion of trespass; and if resisted, will subject the 
offender to indictment for resisting the officer in 
the discharge of his duty. Garnett v. Ferraud, 6 
B. & C. 611; State v. Capp, 15 N. H. 212. The 
power to remove persons who by disorderly con- 
duct interfere with the business of the court, is a 
power essential to the very existence of the court, 
and is implied from the creation of the court. It 
belongs to all deliberative bodies, judicial and legis- 
lative, and is necessary to their self-preservation. 
Without such a power it would be impossible to 
perform the functions for which such bodies are 
created. But the power to commit for contempt is 
a power of inflicting a penal sentence for an offense, 
and the validity of the sentence will depend upon 
the jurisdiction of the court to pronounce it. Such 
a power is not a necessary incident of a court of 
justice, and therefore is not granted by implication. 
It can only be derived from the common law or by 
a legislative grant of such a power. The remarks 
made by Sir James Colville in Doyle v. Falconer, L. 
R., 1 P. C. 340, when discussing the powers of a 
colonial legislative assembly, are quite germane to 
this subject. See, also, Maxwell on Statutes, 322. 
In the present case the justice might have caused 
the plaintiff to be removed from his court-room. 
He might have required of him bail for his appear- 
ance at court to answer to a criminal charge, and as 
security for good behavior. He might have com- 
mitted the plaintiff into custody until the cause on 
trial was concluded, before he gave him a hearing; 
and if the plaintiff refused or was unable to give 
bail, he might have committed him to jail in de- 
fault of bail.” 





——_4—___—. 


ALMANACS AS EVIDENCE. 





N State v. Morris, 47 Conn. 179, a trial for bur- 
glary, for the purpose of showing that the of- 
fense was in the night the State was permitted to 
introduce in evidence a copy of an almanac. The 
court said: ‘‘There is no error in this. The time 
of the rising or setting of the sun on any given day 
belongs to a class of facts, like the succession of the 
seasons, changes of the moon, days of the month 
and week, etc., of which courts will take judicial 
notice. The almanac in such cases is used, like the 
statute, not strictly as evidence, but for the purpose 
of refreshing the memory of the court and jury.” 
In Munshower v. State, Maryland Court of Appeals, 
October, 1880, 2 Cr. L. Mag. 320, an almanac was 
admitted to show the time of the rising of the 
moon on a given night. The court said: ‘‘The 


precise periods at which the sun and moon will rise 





or set in any particular twenty-four hours in the 
future, are as certain and as capable of exact math- 
ematical ascertainment as is the occurrence of the 
day in which such rising or setting shall take place. 
Courts have received as evidence weather reports, 
reports of the state of the markets, prices current, 
and insurance tables, tending to show the probable 
duration of human life, though these are records 
which are not capable of mathematical demonstra- 
tion, which cannot be tested by any certain law, 
and which may or may not omit the record of 
changes which have actually taken place. But an 
almanac forecasts with exact certainty planetary 
movements. We govern our daily life with refer- 
ence to the computations which they contain. No 
oral evidence or proof which we could gather as to 
the hours of the rising or setting of the sun or moon 
could be as certain or accurate as that which we 
may gather from such a source.” In Sutton v. Darke, 


5 H. & W. 647, Pollock, C. B., said, obiter: ‘‘The 
almanac is part of the law of England. In Regina 


v. Dyer, 6 Mod. 41, it is stated that all the courts 
agreed it was; but it does not follow that all that is 
printed in every printed almanac is part of it, as 
for instance, the proper time of planting and sow- 
ing. Also in Brough v. Perkins, 6 id. 81, it is 
said that the almanac is part of the law of England; 
but the almanac is to go by that which is annexed 
to the common prayer book. Looking at that, I 
find it says nothing about the rising or setting of 
the sun, and I rather think that any information on 
that subject is quite recent.” So Taylor (Ev., 1230) 
says: ‘‘The hour at which the moon rose is a fact, 
and it can fairly be argued upon the general princi- 
ples of the law of evidence, that the best evidence 
of that fact is the testimony of some one who ob- 
served its occurrence. Books of science are gener- 
ally not evidence of the facts stated in them, al- 
though an expert may refresh his memory by their 
use.” In Collier v. Nokes, 2 C. & K. 1012, the 
court held that although they would take judicial 
notice of days, they would not of hours, as of the 
hour of sunrise or sunset. In Allman v. Owen, 31 
Ala. 167, it was held that courts will judicially 
take cognizance of the coincidence of days of the 
month with days of the week, as disclosed by the 
almanac. 

Wharton says (Ev., § 282) that a judge ‘‘ may re- 
fer to almanacs.” So says Best. Nowif the judge 
may turn to an almanac to satisfy himself when the 
sun set on a particular day, why may not the alma- 
nac be put in evidence to satisfy the jury of the 
same fact ? 

In Sisson v. Cleveland, etc., R. Co., 14 Mich. 497, 
it was held, Cooley, J., giving the opinion, that 
newspaper reports of the state of the markets are 
receivable in evidence. The learned judge re- 
marked: ‘‘Courts would justly be the subject of 
ridicule if they should deliberately shut their eyes 
to the sources of information which the rest of the 
world relies upon, and demand evidence of a less 
certain and satisfactory character.” The reason in 
favor of the mathematical demonstrations recorded 
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in the almanacs is much stronger than that in favor 
of the comparatively inexact and discordant reports 
of newspapers, dependent solely on hearsay. 

In speaking of books of exact science, Wharton 
says (Ev., § 667): ‘‘The books containing such 
processes, if duly sworn to by the persons by whom 
they are made, are the best evidences that can be 
produced in that particular line. When the au- 
thors of such books cannot be reached, the next 
best authentication of the books is to show that 
they have been accepted as authoritative by those 
dealing in business with the particular subject.” 

In Morris v. Hanner’s Heirs, 7 Pet. 559, it was 
held that although historical works are evidence of 
ancient occurrences, which do not presuppose the 
existence of better evidence, yet if the facts related 
by a historian are of recent date, and may fairly be 
presumed to be within the knowledge of many liv- 
ing persons, then the book is not the best evidence 
within the reach of the parties. But there is a great 
difference between matters of historical difference 
and mathematical certainty; between the accounts 
of the late civil war by Mr. Jefferson Davis, or Mr. 
Pollard, on the one hand, and Gen. Badeau or Gen. 
Sherman on the other, and the tables of the tides, 
an almanac, or the multiplication tables. We agree 
with the annotator of the Maryland case in the 
Criminal Law Magazine, that ‘‘we govern our daily 
life by reference to the computations of the alma- 
nac, and these computations are more satisfactory 
to us than the computations of persons who have 
actually observed the events predicted by such com- 
putations. The world at large regards the state- 
ment of an almanac in regard to the hour of sunrise 
as more certain and satisfactory than the recollec- 
tion of individuals. A rule which would exclude 
the evidence of an almanac is too narrow and tech- 
nical to find favor in modern jurisprudence.” It 
would be almost impossible, in a great majority of 
cases, to prove, by human testimony, the precise 
hour of the rising or setting of the sun or moon on 
any particular day a number of years, or perhaps 
even a few months, ago. To ascertain an individ- 
ual who happened to observe and note it, would be 
like hunting for a needle in a haystack. If the 
English judges are determined to wait until the 
church shall recognize the fact that science has pre- 
dicted these occurrences for many years in the past, 
and shall conform her prayer book accordingly, 
they are welcome to do so, but for us a Poor Rich- 
ard’s Almanac is much better practical evidence on 
such subjects than the prayer book. The church 
has always been slow to accept the demonstrations 
of science; witness the cases of Gallileo and Colum- 
bus. Perhaps the English judges may regard a sci- 
entific discovery several centuries old as ‘‘ recent,” 
but it seems old enough for acceptance by courts of 
justice without waiting for the bishops. A knowl- 


edge of the times of the rising and setting of the 
sun and moon may be of no consequence to the 
church, but it frequently is important in worldly 
affairs, and laymen will take the most convenient 
and certain means of acquiring it. 





ADDRESS OF HON. E. J. PHELPS, 


PRESIDENT OF THE AMERICAN BAR ASSOCIATION, 
AT THE CONVENTION, AUGUST 16, 1881. 


GENTLEMEN OF THE ASSOCIATION: 

Your constitution, which requires of your president 
to communicate the noteworthy changes in statute law 
since our last meeting, has imposed upon me a dry 
subject, and one I have not found easy to deal with. 
Only five States, Maryland, Virginia, Louisiana, Iowa 
and Kentucky, have been so fortunate as to have es- 
caped a meeting of their Legislature during the last 
year; one other, California, has been happily relieved 
from the usual consequence of a session, by its law- 
makers becoming so deeply involved in controversy 
among themselves as to be unable to agree upon any 
other legislation. The modern invention of the 
* deadlock ” is not without its advantages. From each 
of the other States comes an octavo volume of fresh 
enactments on an infinite variety of subjects. To di- 
gest all this incongruous material, to classify and pre- 
sent it here within any reasonable limits, so as to 
render the result even intelligible, not to say interest- 
ing, is difficult. But for the felicitous manner in which 
it has been accomplished by my distinguished prede- 
cessors in office, I should have thought it impossible. I 
am compelled to pass over most of it hastily, and to 
dismiss with mere mention many topics which if time 
allowed would invite more careful statement and more 
extended comment. Ishould add, also, in explanation 
of inaccuracies that may be hereafter apparent, that 
while by the courtesy of members I have been fur- 
nished with all available information, the sessions of 
various Legislatures have been protracted to so recent 
a period that from two States, New Hampshire and 
Indiana, I have been unable to obtain any report, and 
from several others only abstracts and titles of their 
session laws at a late period. 

In Federal legislation but two acts of special interest 
are to bo noticed. 

The first grants lands to the Territories of Dakota, 
Montana, Arizona, Idaho, and Wyoming, for the 
founding of future universities. It is not for us, nor 
for our generation to anticipate the advantages that 
will be derived by this forethought, to the great States 
that will some day surround the solitudes thus appro- 
priated. 

The other act referred to provides for the registration 
and protection of trade-marks. It was enacted in con- 
sequence of the former law on the subject having been 
held unconstitutional. 

This statute limits the right of registration under it 
to those trade- marks used in commerce with foreign 
nations which afford similar privileges to citizens of 
the United States, leaving other trade-marks to the 
protection of the general rules of law or to State en- 
actments. 

Turning over the mass of State legislation, while 
some of it is useless, some of it ill-advised, if not posi- 
tively pernicious, and some of it probably invalid, there 
is still a considerable portion that is undoubtedly 
beneficial, and that shows in some directions a real 
advance. It is pleasant to advert first to that which is 
most salutary. 

Various statutes have been passed for the better 
protection of human life. Illinois, Arkansas, Delaware 
and South Carolina have prohibited the carrying of 
concealed deadly weapons on the person, and Pennsyl- 
vania the sale of them and of gunpowder to minors. 
In Nebraska, cities are authorized to prevent the car- 
rying of concealed weapons, a provision of questionable 
validity. 

In Arkansas, West Virginia, Missouri and Ken- 
tucky acts regulating the sale of poisons, and requir- 
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ing them to be conspicuously marked, have been’ 
adopted. 

Laws restricting the business of the dealing out of 
medicines to those licensed for that purpose, upon 
suitable qualifications, have been enacted in Illinois, 
West Virginia, Missouri, Connecticut and Wisconsin. 

Provisions regulating the storage of inflammable oils 
have been adopted in Wisconsin and Arkansas. 

In Connecticut and Maine fire escapes have been 
required to be attached to manufactories. And in 
Missouri, Ohio and Tennessee statutes for the protec- 
tion of miners against explosions have been passed. 

In Ohio and Michigan provision has been made for 
inspection of buildings, and in the latter State, of coal 
oils, with a view to their safety. 

In Vermont a protection against danger from the 
bursting of water reservoirs has been devised, under 
which application to judicial authority for a survey of 
such structures, and repair if found necessary, may be 
made by inhabitauts of the vicinity when danger is 
apprehended. 

Various provisions affecting the safety of passenger 
transportation on railways have been adopted. 

In Vermont, requiring brakes on all passenger trains 
that can be operated from the engine; prescribing the 
size of bridges and the management of trains at cross- 
ings. 

n Massachusetts, prohibiting the employment of 
color-blind persons in any position requiring power 
to distinguish color signals, and providing for the ex- 
amination of those so employed, and giving an action 
to the representatives in case of death resulting from 
negligence of a railway company. 

In Rhode Island, prohibiting the lighting of cars with 
certain inflammable oils. 

In Missouri, forbidding the transportation of nitro- 
glycerine, and in Michigan that of inflammable oils on 
any train used for the conveyance of passengers. 

In Michigan, requiring all such trains to be provided 
with axes, saws and lifting jacks, and making provision 
for the protection of the lives of employees. 

In Vermont, forbidding the leaving of hand-cars and 
other objects calculated to frighten horses in the high- 
way near railroad crossings. 

In Tennessee a supervision of roads and rolling stock 
in matters affecting the safety of passengers has been 
given to the railroad commissioners. 

The advance in the direction of adequate laws 
against murder has not been great. South Carolina 
has passed acts against duelling, and has also provided 
that where a person dies in one county in consequence 
of a homicidal injury received in another, prosecution 
may be instituted in either. 

In Texas the form ofall indictments has been greatly 
simplified. Vermont has adopted a provision obviat- 
ing the necessity of describing in an indictment for 
murder the precise means by which it was committed, 
and in Massachusetts a change of venue in criminal 
cases is authorized on motion of the State. 

In Texas it is enacted that intoxication or insanity 
from the recent use of ardent spirits shall not be a de- 
fense on indictment for crime, but may be given in 
evidence to reduce the degree of murder. On the 
other hand, the facilities for the escape of assassins 
have been further enlarged in Michigan, Mississippi, 
West Virginia and New Jersey, by making them wit- 
nesses in their own behalf, and in the latter [State by 
allowing wives to testify in criminal cases in defense 
of their husbands. All experience proves that crimi- 
nals will perjure themselves to avoid conviction, and 
that women of acertain class will habitually swear 
falsely to protect their husbands, and the influence 
over an average jury of an attractive or adroit woman 
is proverbial, especially in causes where sympathy can 
be excited. 

There is no subject within the domain of legislation, 





in my judgment, in which improvement is so needed as 
in the law against murder. The practical immunity 
that crime enjoys in some sections of the country, and 
the delay, difficulty and uncertainty in enforcing the 
law almost everywhere, is areproach to our civiliza- 
tion. Efforts to save assassins from punishment are 
so strenuous, the chances of escape so numerous, and 
the proceedings so protracted, that the law has few 
terrors for those disposed to violate it. It is time to 
be rid of the mischievous idea that in proportion to the 
heinousness of crime the chance of escape from the 
consequences should be increased. The proposition 
should be reversed. That all reasonable safeguards 
should surround even possible innocence, lawyers will 
be foremost to maintain. But we need a system of 
criminal justice that shall secure the prompt and cer- 
tain punishment of those who can be legally proved 
guilty of murder, and a curtailment of that compli- 
cated machinery, which affords no additional protec- 
tion to the innocent, and is a constant means of escape 
for the guilty. 

Various regulations for the protection of public 
health have been adopted in different States. 

The most prominent and the most useful are those 
regulating the practice of medicine and surgery, 
adopted in the States of Pennsylvania, Arkansas, West 
Virginia, Nebraska, Florida, Connecticut, Ohio and 
Wisconsin. They restrict the practice to those who, 
upon evidence of suitable qualifications, are licensed 
by a board of competent examiners; or are graduates 
of regular medical schools. Such was previously the 
law ina few other States. It is to be hoped that the 
day is not far off when every State will prohibit 
the destruction of life and health by the practice of 
quackery. 

In Ohio penalties against fraudulent medical diplo- 
mas have been enacted. 

Laws requiring examination and license for the 
practice of dentistry have been adopted in Missouri 
and West Virginia. 

In Pennsylvania, Arkansas, Michigan and West Vir- 
ginia, provision has been made for State boards of 
health, with jurisdiction to deal with all matters 
affecting the origin and spread of disease. 

In New York a public night medical service for the 
city of Brooklyn has been provided. Rhode Island 
has prohibited the attendance of pupils in the public 
schools who have not been vaccinated. 

Wisconsin has passed an act to prevent the spread of 
infectious diseases. It prohibits the transportation 
into any town of the body of a deceased person unless 
accompanied by the certificate of a physician stating 
the cause of death, and where the disease is contagious, 
a permit of the board of health, and a sworn declara- 
tion that the body is inclosed in an air-tight coffin, or 
encased with disinfectants. It further makes liable to 
a penalty any person knowingly laboring under any 
contagious disease, who shall willfully enter, or cause 
a child so affected to enter, a public place or convey- 
ance, or subject others to the danger of contracting 
the disease, or shall willfully subject others to the 
danger of contracting disease from a dead body. 

Many States have adopted laws against the adultera- 
tion of food, drinks or medicine, general or referring 
to particular articles. And in New York active meas- 
ures have been taken to enforce the law. The fraud- 
ulent sale of oleomargarine for butter, in several of 
these States, is the subject of special prohibitions and 
penalties, though in Pennsylvania and New York bills 
for that purpose were vetoed by the governor. New 


York has enacted a statute so humane that it ought 
not to have been necessary, requiring the proprietors of 
stores to provide seats for their shop-women. 

Maine has made a small advance, though better than 
nothing, in the matter of enabling physicians to pro- 
cure necessary subjects for dissection without viclat- 
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ing the law. It provides that the body of any person 
who so consents during his life may be delivered toa 
physician for the advancement of anatomical science 
after his death, unless some kindred makes objection, 
and that the body of any person which shall not be 
claimed by*his family for burial, reasonable notice be- 
ing given for that purpose, shall be subject to the use 
of the medical school of Maine. A subsequent act, 
however, requires that all such bodies shall be em- 
balmed and preserved without dissection for thirty 
days. 

Ohio and Michigan have passed more effectual laws, 
under which the bodies of all persons dying in any 
institution supported in whole at the public expense, 
or who must be buried at the public expense, shall be 
delivered for dissection unless claimed by kindred. 
In Maine, on the application of a professor of anatomy 
in any college in the State empowered to teach 
anatomy, and in Michigan, to the same officer in the 
State university. 

In behalf of public morals varioug efforts more or 
less efficient have been made. Laws against gambling, 
pool selling, lotteries, etc., have been enacted in West 
Virginia, Missouri, Colorado, Rhode Island and Ohio. 

Acts for the suppression of obscene literature have 
been passed in Missouri, and alaw in Michigan pro- 
hibiting its sale to minors, but leaving it free to be 
distributed among those supposed to be old enough to 
profit by it. 

Doubtless these laws will be regarded as unconstitu- 
tional by the excellent society which exerts itself in 
behalf of the diffusion of obscenity; but it is fair to 
expect that courts of justice will continue to differ 
with these philanthropists on this question as on many 
others. 

Rhode Island has also done something in the same 
general direction by an act forbidding the use of their 
State House except for legislative purposes, thus sup- 
pressing in that State those travelling orators who are 
so fond of ventilating their theories in legislative halls. 

In Massachusetts an act authorizes the courts in their 
discretion to exclude minors from court-rooms. 

The laws relating to the trade in intoxicating liquors 
have occupied a large and increasing share of the at- 
tention of Legislatures. 

Statutes on this subject have been passed in Ar- 
kansas, Alabama, Nebraska, South Carolina, Rhode 
Island, Connecticut, Wisconsin, North Carolina and 
Vermont. Time forbids a comparison of their merits 
or even a statement of their details, which vary very 
materially; some are violent, others moderate and 
salutary. The law in Alabama applies to the whole 
State except ‘“‘ Blount’s Springs.’’ Why this sanctuary 
for the thirsty against the vengeance of the law was 
created is not stated. Perhaps it is not far from the 
capital. 

In Michigan and Nebraska the traffic is legalized 
under rigid restrictions to any one who executes a sat- 
isfactory bond to observe the requirements of the law. 
This disposition of the subject is, so far as I know, 
novel, but is not without argument in its favor. In 
Nebraska a license fee of $1,000 is also required. In 
Wisconsin and Nebraska statutes have been passed 
against “ treating,’ at bars and saloons. In Wisconsin 
the act has been held unconstitutional by the Supreme 
Court; perhaps as being in contravention of inaliena- 
ble rights. 

That the liquor traffic needs to be regulated by law 
is not to bedoubted. The evils arising from intemper- 
ance are unhappily too well known. That bar-keepers, 


as such, have but few rights that are entitled to respect 
will not probably be denied. But how far, after all, 
intemperate legislation will succeed in the suppression 
of intemperate drinking is a question that still re- 
mains to be answered. That extreme Jaws on the sub- 
ject, however fruitful in litigation, ill blood and 





expense, do materially diminish the consumption of 
liquor has not yet been proved. The precedent they 
generally establish of a penal law only spasmodically 
and occasionally enforced, and the habitual violation 
of which is justified by a considerable -portion of the 
community, may well be deprecated. The use of stimu- 
lants has been almost universal in the history of the 
world, and it is not likely to be terminated by legisla- 
tion. Milder means may probably be found as effectual 
in the suppression of intemperance as of other vices. 

The subject of what is commonly called ‘“ woman’s 
rights,’’ has not failed to receive even more than its 
usual attention. 

In Nebraska, a constitutional amendment extending 
to women the full right of suffrage has been submitted 
by the Legislature to the people but has not yet been 
voted on. 

In Vermont women have been made eligible for 
school offices, and entitled to vote in school elections, 
and are empowered to assign life insurances effected in 
their favor by their husbands, and a married woman 
carrying on business in her own name is made capable 
of suing and being sued in the same manner as if un- 
married; executions to be levied on her sepurate 
property. 

In Wisconsin a married woman is authorized to sue 
in her own name for personal injuries received, and to 
have and control the damages received as her separate 
property. In Rhode Island and Florida her right of 
choice has been enlarged by the repeal of the restric- 
tion against intermarriage with negroes. 

In Missouri the wife is authorized to file her claim to 
the land occupied by her husband as a homestead, not 
exceeding $1,500 in value, after which the husband is 
debarred from disposing of it in any way whatever, 
any sale or mortgage being declared void in toto, unless 
concurred in by the wife. 

In Connecticut it has been enacted that a husband 
neglecting to support his wife shall be sent to the work- 
house. In Colorado failure by the husband to provide 
for a wife for the period of one year entitles her to 
a divorce. In New Jersey and Mississippi she is 
made a witness in her own behalf in proceedings for 
divorce. 

By a recent act in Mississippi married women are 
relieved from all the disabilities of matrimony, and 
are placed on the same footing in all respects as if un- 
married, so far as concerns property contracts, busi- 
ness and the right to sue and be sued. The woman is 
made entirely independent of her husband, may con- 
tract with him, sue him and be sued by him, and 
may testify against him in her own behalf. They 
cannot, however, sue each other for services, which 
seems to be the only exception that mars thesymmetry 
of the act. 

While something has been done to increase, nothing 
has been done, so far as I have observed, to diminish 
the facilities or the causes for divorce, or to indicate 
what proceeding under American law shall be sufficient 
to constitute a marriage; though in Missouri and 
Rhode Island marriage licenses have been made requi- 
site undera penalty not against the party but against 
the officiating clergyman or magistrate. 

In Michigan it has been enacted that an illegitimate 
child may be legitimated, not only by the subsequent 
marriage of his parents, but also by a writing executed 
by the father and recorded, thus putting it in his power 
to place his illegitimate on the same footing with those 
born to him in wedlock. 

In Missouri a feeble blow has been struck iv behalf 
of the long neglected rights of man by a statute which 
exempts the husband from liability for the debts of the 
wife contracted before marriage. 

Modern agitation and modern legislation on this 
subject appear to proceed upon the theory that the 
husband is the antagonist against whom the wife chiefly 








168 





THE ALBANY LAW JOURNAL. 











—=— 





needs protection. They tend to deprive the marriage 
of its old-time sacredness, its community of interest, 
its indissoluble obligation. Among a certain class it is 
becoming a condition of “‘armed neutrality.”” A sort 
of qualified partnership, contracted without solemnity, 
dissolved without cause, barren of its natural offspring, 
and fruitful only in quarrel and dispute. Appeals from 
the decrees of the Almighty are rarely successful. The 
most enterprising lawyer might hesitate to advise 
them. It will probably turn out after due experience 
that the welfare of woman is not promoted nor her 
character elevated by efforts to transpose her sex, nor 
by substituting between her and her husband the pro- 
tection of ill contrived and hostile statutes for that 
which ought to be afforded by the consecration of reli- 
gion and the honor and affection of manhood. 

The subject of education has considerably engaged 
the attention of the Legislatures. 

A very elaborate plan of public instruction has been 
established in West Virginia, which includes the West 
Virginia University. It disposes of the vexed ques- 
tion of text-books by specifying in the act those that 
are to be used in the common schools, and adding a 
penalty for the introduction of any others. 

Systems less elaborate, but quite complete, have been 
adopted in Nebraska and Michigan. 

In Minnesota an act has been passed for the estab- 
lishment of public schools for higher education, em- 
bracing all branches requisite for admission to the 
University of Minnesota, and also an act for increasing 
the facilities of the normal schools. A third act re- 
quires ** that in all schools instruction in the elements 
of social and moral science shall be given, including 
industry, order, economy, punctuality, patience, self- 
denial, health, purity, temperance, cleanliness, hon- 
esty, truth, politeness, peace, fidelity, philanthropy, 
patriotism, self-respect, hope, perseverance, cheerful- 
ness, self-reliance, gratitude, pity, mercy, kindness, 
conscience, reflection, and the will.’’ Oral lessons on 
one of these topics to be given every day, and the 
pupils required to furnish illustrations of the same 
upon the following morning. If ahigh degree of pro- 
ficiency in all these virtues shall be obtained by the 
pupils of the schools of Minnesota, it will be a good 
State to live in when they grow up. 

In Massachusetts an act has been passed providing 
for the introduction into the public schools of calis- 
thenic and gymnastic exercises, and military drill. 

Missouri, Nebraska and Connecticut have passed acts 
empowering cities to establish libraries at the public 
expense; a somewhat questionable, however beueficial, 
exercise of municipal power. 

In Michigan a recent act requires the establishment 
in every organized township, and likewise in every 
school district in which a two-thirds vote is given in 
favor of it, of public libraries to be maintained by tax- 
ation, the State board of education to designate and 
contract for books, and the municipal authorities to 
select from the list so designated. 

In Arkansas a joint resolution has been passed de- 
claring the true pronunciation of the name of the State 
to be “‘ Arkansaw ” instead of “ Arkan sas.”’ 

In Ohio it has been provided that where the parents 
of minor children shall neglect to support, habitually 
ill-treat them, or allow them to engage in begging, the 
children may be taken from the parents and placed in 
a suitable orphan asylum or children’s home, or with 
some benevolent society. 

No State appears to have dealt more liberally with 
the subject of education and charity than Kansas. 
Aside from an elaborate common and normal school 
system, adopted at the last session, provision is made 
by annual legislative appropriation for a State univer- 
sity, an agricultural college, a reform school, the edu- 
cation of the blind, of the deaf and dumb, and for the 





support of asylums for the insane, for idiots and imbe- 
ciles, for orphans and for friendless women. 

In Alabama a normal school for colored teachers has 
been provided for by Jaw. In West Virginia, provision 
has been made for the education in separate schools of 
colored persons between the ages of six and twenty- 
one; in Pennsylvania all distinction on account of 
race or color in the public schools has been abolished. 

Of the necessity for public education, and the bene- 
fits of the best attainable education, there can be no 
two opinions. What is, however, the best attainable 
education for the mass of mankind may be another 
question. Whether the effort to carry common school 
instruction up to the standard adopted in some States 
will result in the real benefit of the average pupil, or 
whether it will tend to disqualify him for the state of 
life to which it has pleased God to call him without 
qualifying him for a better one may admit of a differ- 
ence of opinion. And how far the public can be re- 
quired to defray the expense of higher education even 
to those to whom it is undoubtedly beneficial, is a point 
that in the present rapid increase of municipal ex- 
penses of every description, and the consequent 
increase of taxation, will undoubtedly require atten- 
tion. That there must be some limit in this direction 
is clear. 1t may be that it will be necessary to find it 
in the plain education that is best adapted to the plain 
man. 

The question of the true limitation of the powers of 
municipal corporations is assuming very great impor- 
tance. Various legislation during the past year brings 
it into prominent view, and may probably give rise to 
serious discussion. 

The Ohio idea on this subject (ason some others) is 
considerably in advance of the views that have hitherto 
prevailed. A large number of acts have been passed 
there empowering counties, cities, towns and villages 
to engage in various enterprises expected to be indi- 
rectly beneficent; to build railroads, construct ma- 
chine shops, glass houses, buildings for manufacturing 
purposes, iufirmaries, children’s homes, soldiers’ mon- 
uments, etc.; to purchase toll roads, and to raise 
money forthese purposes by the issue of bonds of the 
municipality. Many of these acts, while purporting to 
be general, really limit the authority given to particu- 
lar towns; it being enacted that any town having by 
the census of 1870 a population of acertain exact num- 
ber is authorized, etc., etc. ; no other town in the State 
than the one intended having that exact population; 
and the secretary, in printing the acts, designates at 
the head of each the town to which it applies. If this 
is designed as an evasion of any constitutional restric- 
tion upon the power of the Legislature to grant such 
authority by other than general laws, its success must 
be doubtful. Most of the acts authorizing the con- 
struction of railroads have already been declared un- 
constitutional by the Supreme Court of Ohio. It is 
but just to that tribunal to anticipate that various 
other statutes in thesame book will meet the same 
fate. 

That the objects contemplated in these acts may be 
more or less beneficial, indirectly, to the municipali- 
ties, may be admitted. Many things are desirable to 
cities and towns, as to individuals, if their cost can be 
afforded. But there must be a termination somewhere 
to the power of the majority to create such benefits at 
the expense of the minority; and if the line that sep- 
arates what is reasonably necessary for municipal 
purposes from what is only desirable is once passed, it 
is not easy to see where another can be drawn. If 
there be no limit, an early bankruptcy must await 
many municipalities, since the majority of votes and 
the majority of property are not usually found in the 
same hands. 

That this is not an idle foreboding has been already 
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shown. ‘Tennessee has passed an act for settling the 
indebtedness of the bankrupt, and (in the language of 
the act’, ‘extinct’ city of Memphis, at 33 cents on 
the dollar; and also a joint resolution providing for a 
board to devise provisions for the surrender of the 
charters, and the compromise of the debts of other 


embarrassed cities. Florida has passed a similar act. 
The well-known financial condition of the city of 
Elizabeth, N. J., the inability of various western towns 
to meet their liabilities by any practicable rate of tax- 
ation, and the insolvency of at least one rural town in 
Vermont, where the value of the entire real estate 
within its limits was found notequal to its indebted- 
ness, Show that municipal bankruptcy is quite possible, 
and is not confined to one locality. The subject of 
possible excessive taxation did not escape the attention 
of the Legislature of Ohio, which passed an act pro- 
viding that the aggregate of taxes in any town con- 
taining by the census of 1870 a population of 2,729 
* shall not exceed in any one year 9 5-10 mills.” 

The power of municipalities to aid in the construc- 
tion of railroads has been too generally affirmed by 
courts of this country to be now open to question, but 
the results of its exercise have been so frequently dis- 
astrous that it is to be regretted that the early decision 
of the Supreme Court of Michigan denying the power 
had not become the general law of the land. 

In various States amendments of the Constitution 
have been within a few years resorted to in order to 
put an end to such enterprises by municipalities. 

The Ohio Legislature, and also that of Nebraska, also 
passed acts authorizing the appropriation by munici- 
palities of any private property for the use of the cor- 
poration, irrespective of the necessity ascertained 
judicially or otherwise, which has hitherto been re- 
garded as a condition precedent to the taking of private 
property for public use. 

A further illustration of the views of that Legislature 
on the subject of legislative authority is found in an 
act which sets forth that certain named sureties on an 
official bond have paid a liability incurred by the prin- 
cipal, under such circumstances as to give them no 
right of action for contribution against their co-sure- 
ties, and proceeds to confer such right of action upon 
them, thus giving by statute to one man a right of ac- 
tion against another which did not otherwise exist. If 
this power can be supported it is probable that many 
applications for its exercise will arise. 

In Missouri an act has been passed making cities lia- 
ble for the destruction of private property by mobs, 
and making members of the mob liable to the city for 
the damage sustained. 

In Vermont, the statute which has existed there as 
in most of the New England States from a very early 
period making towns liable for special injuries sus- 
tained in consequence of defects in the highways, bas 
been repealed. The repeal was induced by the many 
exaggerated and fraudulent claims of that character 
that towns were subjected to. 

In Massachusetts an excellent provision to exempt 
mortgaged property from double taxation has been 
adopted, under which the taxation of mortgaged real 
estate is apportioned in the town where the land is 
situated, between the mortgagor and the mortgagee, 
the iatter being taxed to the amount of his mortgage 
as for an ownership in the land itself. 

In Vermont a very stringent tax law has been 
adopted, requiring minute disclosure under oath of 
all property, under penalty of having the list doubled 
by the assessors. The immediate result has been a very 
large increase of the assessed property of the State. 
Whether it will turn out that the increase is perma- 
nent, and whether the rate of taxation will be ulti- 
mately thereby diminished, are questions that remain 
to be determined. Experience has usually shown that 


severe taxation of that species of property which can 





readily be withdrawn from the jurisdiction leads in 
the end to the flight of the property rather than to any 
permanent increase in revenue; and that the rate of 
taxation is not in the long run reduced by an increase 
in the amount of property assessed. 

In New York vessels registered in the port of New 
York, owned by American citizens or by New York 
corporations, engaged in ocean commerce between 
American and foreign ports, are exempted from taxa- 
tion; and such corporations, all of whose vessels are 
so engaged, are exempted from all taxation for fifteen 
years. 

Suits by tax payers have been authorized in New 
York against municipal officers to prevent illegal offi- 
cial acts, waste of or injury to public funds or prop- 
erty; the allowance of fraudulent claims; and to open 
collusive judgments; and colluding officials may be 
adjudged personally responsible for claims fraudu- 
lently allowed; all municipal books, vouchers, etc., 
etc., to be public records open to the inspection of all 
tax payers. 

Tennessee has passed an act to pay off her State debt 
by the issue of along bond, at three per cent, for the 
principal and arrears of interest. 

Minnesota has also provided for the tender to her 
creditors holding the railroad bonds of that State, of 
fifty per cent of their claims by the issue of new bonds, 
provided the other half of the debt be released. The 
act is subject to the opinion of the Supreme Court as 
to its constitutional validity, and if the opinion should 
be such as to require it, the act is to be submitted to 
the people for ratification. 

Such a forced compromise of the debts of a sovereign 
and prosperous State would be an ineffaceable blot 
upon her fame, through all the great and growing 
future before her. Let us hope that this step is but an 
installment toward the final payment of the uttermost 
farthing. 

The important field of railroad transportation so fer- 
tile in dispute has produced the usual annual crop of 
legislation. Nebraska has passed an act providing that 
no railroad company shall charge higher rates of freight 
than was charged on the Ist of November, 1880, nora 
greater sum for any specific distance than it demands 
for a greater distance, or grant any person upon the 
transportation of freight, any secret rate, drawback or 
undue advantage, or charge for the same service to any 
person a greater or less sum than is charged to any 
other person, and that equal terms, facilities and ac- 
commodation for transportation and handling of 
freight, and for use of buildings and grounds, shall be 
given to all persons. A joint resolution has also been 
adopted in the same State requesting Congress to 
enact laws against unjust discrimination and excessive 
charge by railroads, which it isdeclared are ‘fast be- 
coming powerful monopolies, and are being operated 
im many cases to the detriment of our citizens, who 
are, in alarge majority, by location, compelled to pat- 
ronize points non-competing.’’ Similar joint resolu- 
tions have been passed in West Virginia and Tennessee. 

In Maine an act has been passed prohibiting railroads 
from demanding or receiving of any railroad higher 
rates of freight or fare than it demands or receives of 
any other railroad, requiring equal advantages to be 
given by all railroads to all others, and extending the 
provisions of previous general statutes on the subject. 

In Rhode Island it has been enacted that no greater 
fare shall be collected of passengers in the cars than is 
charged at the ticket office. 

In Missouri an act requiring every railroad to main- 
tain at every intersection with any other railroad a 
depot and waiting rooms, to be kept warm, lighted and 
open for the use of passengers; to give public notice of 
the time of starting and running its cars; to furnish 
sufficient accommodation for the transportation of all 
passengers, baggage, mails and express freight that 
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shall be offered for transportation at the place of start- 


ing, and at the junction of other roads, and at the 
several stopping places; to stop all passenger trains at 
the junction or intersection of other roads long enough 
to allow the transfer of passengers, etc., from con- 
necting trains; and to receive all passengers and freight 
from connecting and intersecting trains; they are fur- 
ther required, at all towns having a population of 200 
or more, to maintain switches and freight-houses for 
the receipt and delivery of freight, and to stop at least 
one train daily thereat to receive and unload freight, 
and to receive and deliver all freight at the crossings 
and junctions of all intersecting railroads, canals and 
navigable rivers. 

Other acts in the same State require the counting’ by 
railroad agents of all animals shipped as freight, and 
upon neglect the railroad company are made liable for 
the number of animals specified in the bill of lading 
according to the shipper’s count. 

That whenever any shipper shall hire cars from a 
company he shall have a right to put into the car two 
or more species of live stock, or different kinds of 
grain, or different articles of commerce, without any 
greater price than is charged when only one species of 
such freight is shipped; and that all railroad companies 
shall furnish at all stations a sufficient number of 
double-deck demands for the shipment of sheep to 
supply the demand, and shall allow shippers to load 
both decks with sheep to the extent of 20,000 pounds, 
at no greater rate for the double-deck than the legal 
rate of freight allowed for stock. 

A recent act in Michigan requires that grain trans- 
ported by rail shall be delivered at the place of busi- 
ness of all consignees, when situated upon the railroad 
track, and that the company shall allow connecting 
tracks to be laid by those requiring them. 

In Connecticut, railroads are made liable for fire 
communicated by their locomotives. 

In Wisconsin, Maine, and Nebraska, acts have been 
passed making railroad companies liable for the wages 
due from contractors to workmen in their employ 
upon the railroad, and in Nebraska a lien is given upon 
the road for such services continuing for two years. 

In Maine it has been enacted that buildings of rail- 
road corporations on all lands and pastures outside of 
the located right of way shall be subject to taxation 
by the cities and townsin which they are situated; and 
in lieu of al] other taxes, every corporation is required 
to pay tothe State an annual excise tax, calculated 
upon the gross receipts which is divided by the State 
treasurer among the cities and towns proportionately. 

In Colorado it is provided that if payment of any 
claim against a railroad company for over charge or 
damages is refused, and suit upon it is brought, the 
plaintiff, if he recovers more than is tendered to him, 
he shall also recover a penalty of $100 for each month 
since pay was demanded. 

In Texas, baggage smashing has been made a mis- 
demeanor. 

In Alabama an elaborate statute for the regulation 
of railways has been passed, containing some very 
rigid provisions. More than a just compensation is 
declared extortion and punished by fine, and all dis- 
crimination between freighters is prohibited. Whether 
such extortion or discrimination has taken place is 
made a question fora jury. 

Approval of rates by the railroad commissioners is 
only prima facie evidence that the rates are not ex- 
tortionate, but is sufficient to exempt from the penalty. 
The tariff of freight is required to be published; and 
any rebate or reduction in favor of any individual is 
made a misdemeanor as to both parties and punishable 
by fine. A railroad commission of three is established, 
to be appointed by the governor, out of nine nominated 
by the senate. The commission is to revise all tariffs, 


to hear complaints against tariffs approved, and to re- 








quire changes therein. The commissioners are to 
examine the books of the company on the application 
of one-fiftieth of shareholders, or an equal amount of 
bondholders, aud may publish the result. 

On the other hand, in Arkansas, Nebraska, Missouri 
and Minnesota, almost unlimited powers have been 
given to railroads for the purpose of consolidating with, 
purchasing, leasing, or forming connections with other 
railroads in those States; evincing as much of a dispo- 
sition to create powerful monopolies as is found in 
some other States to suppress them. 

In New Jersey railroads have been authorized to 
construct, acquire and operate lines of telegraph for 
commercial and public uses. 

Various regulations affecting public safety on rail- 
roads have been before mentioned. 

This whole subject is fraught with infinite, and it is 
to be feared, increasing difficulty. 

The railways on the one hand have become indis- 
pensable to the transaction of every description of 
business; on the other hand their power, their vast 
accumulation of capital and influence, the disregard 
some of them have occasionally manifested for the 
public convenience, and the irritating discriminations 
they have imposed, have furnished facile material to 
the demagogue wherewith to inflame public sentiment 
against them. 

It is easy to see that this controversy on which we 
are just entering may have serious results. They are 
to be obviated, if at all, as the mischiefs of most quar- 
rels are, by mutual forbearance. It is for the public 
to consider the great benefits derived from these cor- 
porations, and their fair title to a fair remuneration 
commensurate with the large capitul employed and 
the great risk run, and to remember that any serious 
embarrassments of those interests must react with 
ten-fold force upon the business of the country. It is 
for railroad managers on their side to bear in mind 
that while the public isa patient animal, slow to be 
roused, and unwieldy in getting into action, its ven- 
geance is very dangerous, and quite likely to proceed 
to unreasonable extremes. 

They should beware at grasping too much, either in 
money or in power, and avoid especially carrying on 
competition with rival routes by means calculated to 
irritate the public. Moderation, justice and caution, 
may be found their best protection and their truest 
interest. 

On the subject of agriculture various legislation has 
taken place. Efficient laws have been adopted in 
Illinois, Vermont, Kansas, Delaware and Tennessee, 
to prevent the spread of contagious diseases among 
cattle. The power asserted in some of them to prevent 
importation or transportation of cattle from infected 
districts, to slaughter those that are infected or have 
been exposed, and to place infected districts under 
quarantine, is perhaps a strong, but undoubtedly 
constitutional, and beneficial exercise of the contral of 
the government over private property in cases of 
necessity. 

In Michigan, similar provisions have been made for 
the destruction of infected bees, by order of commis- 
sioners, to be appointed on petition, by the judges of 
probate; and also for the prevention in the same 
manner, of the spread of certain diseases in fruit trees. 

Provisions adopted in Illinois, Nebraska, Michigan 
and Maine, for the drainage of land by the construction 
of drains by the public authorities, at the instance of 
petitioners in interest, across the lands, and at the 
expense of those made defendants in such proceedings, 
may perhaps be sustained on the score of public neces- 
sity, but may not be entirely free from question in 
respect to their validity. 

In South Carolina, considerable inducements in en- 
couragement of immigration have been provided by 
returning to emigrants all taxes collected of them for 
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five years after taking up their residence in the State, 
except a two-mill school tax, but not exceeding in the 


whole the sum of $1,500. And avery liberal homestead 
act has been adopted in the same State under an 
amendment of the Constitution for that purpose, by 
which $1,000 in land and $500 in personal property to 
each head of a family are exempted from mesne or 
final process, except upon obligations contracted for 
the purchase of the same. 

A homestead law has also been adopted in Missouri, 
exempting a homestead to the value of $1,500. 

In Wisconsin, the stealing of standing timber has 
been made larceny. 

In Minnesota and Colorado, acts to encourage the 
planting of timber have been adopted. 

In Michigan, it is provided that for the planting of 
shade trees, or water-troughs in the highway, an allow- 
ance out of his taxes shall be made to the land-owner; 
and that shade trees in the highway shall not be cut 
down without the owner’s consent, except in cases of 
necessity. In the same State a joint resolution was 
adopted, requesting the governor to designate a day in 
each year to be known as “arbor day,” to be devoted 
to the planting of trees. 

In Colorado, an act providing means of irrigation 
has been passed. 

In Ohio a statute providing for the punishment of 
fraud in the sale of fertilizers. 

In New York a State entomologist is provided, whose 
duty it is to give attention to insects destructive to 
agriculture. 

In New Jersey and Michigan, bounties have been 
authorized for the raising of sugar, jute, flax, hemp, ete- 

The queer vagaries of legislatures would furnish of 
themselves an entertaining chapter, if amusement 
were the object of this dull paper. Some of them 
have been already mentioned. 

In one State it is provided that in case of trespass 
upon lands the plaintiff may ‘“ waive the tort”? and sue 
in assumpsit. What cause of action it is supposed 
would be left after ‘‘ waiving the tort,’? and why the 
action should be assumpsit, in preference to the equally 
appropriate remedies of quo warranto, or covenant 
broken, is not apparent. Perhaps the law-makers 
thought the action would be sustained upon the im- 
plied promise in the original social compact that every 
man should refrain from foreible injury to his neigh- 
bor. Possibly some jurist had commenced an action 
of assumpsit to recover for a trespass, and a special 
statute was necessary to overcome the prejudice of the 
court against it. 

The criminal law of the same State has been im- 
proved by conferring upon justices of the peace the 
power to punish those who shall be guilty of being 
“disorderly persons.’”” What manner or degree of 
delinquency would render one a ‘‘disorderly person” 
is not pointed out in the act, and is wisely left to the 
discretion of the justices. Probable an “unfit and 
desartless man’? would come clearly within the statute. 

In another State, a special statute relieves one P. H. 
from all the disabilities of non-age. Tow far advanced 
in life the young gentleman had become who is thus 
released from the thralldom of parental control, and 
from the rules of law affecting other minors, I have 
not been able to learn; he is doubtless the pioneer in a 
new enterprise in social reform, in behalf of the rights 
of infants, of which we may learn more hereafter. 

Those interested in the Apocrypha will be pleased to 
learn that in one State provision has been made by law 
for erection of ‘subordinate tents of the Maccabees 
of the world.”” In anothera joint resolution sets forth 


that certain distinguished citizens, and a certain able 
newspaper correspondent, are about to visit Europe, 
and requests the governor to issue to them a commis- 
mission to represent the industries of the State, and 
tu collect information at their own expense. 


Perhaps 





the object might be better attained by a general act 
conferring on all our distinguished citizens who are 
about to explore Europe similar official authority, and 
thus release them while abroad from the humiliation 
of private life. 

In the department of general jurisprudence, various 
alterations have been made, many of them departures 
of questionable advantage from the old common law. 

In West Virginia and Michigan, parties in civil 
actions are made witnesses, and in the former State 
confessions to clergymen and physicians are protected 
from disclosure. This ought to be everywhere the law, 
at least as far as physicians are concerned. 

In Connecticut, declarations of deceased persons 
have been made evidence in actions by or against their 
representatives. 

In Vermont and Michigan, the records of the United 
States signal service have been made admissible in 
evidence, and in Wisconsin, comparison of handwrit- 
ing in question with other proved handwriting of the 
parties, is allowed to be made by the jury. 

In Michigan a new system of the descent of property 
has been established, too elaborate to be recited here. 
Its principal changes, among others, from the usual 
manner of descent, are in giving the widow, where 
there are no children, a life estate in the whole prop- 
erty, with remainder to father of the intestate; in 
postponing the inheritance of the mother to that of 
the brothers and sisters, and in making the husband 
the heir of his wife in default of issue, parents and 
collaterals. 

In Illinois it is enacted that in any deed conveying 
an estate in fee simple, the words ‘“‘ grant, bargain and 
sell,’”’ shall be adjudged an express covenant of an 
estate in fee, free against incumbrances, and for quiet 
enjoyment, unless limited by other express words in 
the deed. 

In Michigan, the same effect is given to the word 
“ warrant,’? and the word “ heirs,”’ in a conveyance, is 
declared not necessary to create an estate of inherit- 
ance. 

In Mississippi, seals on bonds and other instruments 
have been dispensed with, and they are made operative 
according to the intent of the maker as fully as if seals 
were affixed. 

In Connecticut, the acquisition of an easement over 
land by adverse use is prevented, when written notice 
by the owner of the land that such right is disputed is 
served upon the party using the easement, and re- 
corded. 

In Vermont, the insolvency act of 1876, not very 
intelligible before, has been still further obscured by 
numerous improvements. The principal value of such 
enactment appears to be to point out the necessity of a 
permanent bankrupt law. 

In Tennessee, special preferences in assignments for 
the benefit of creditors have been prohibited. 

In Massachusetts and Michigan, standing forms of 
fire policies have been prescribed, and all others pre- 
cluded. 

In New York it has been enacted, that if any State 
imposes restrictions upon the transactions, within its 
limits, of insurance companies organized under the 
laws of other States, which are more onerous than 
those imposed by the State of New York, the courts of 
New York shall not entertain a suit upon a policy 
issued by a company organized under the laws of New 
York, where the loss occurred, or the life insured 
terminated within such State. How far such an act 
may be open to constitutional objections will remain 
to be considered. 

In another act in New York, it is provided that the 
bond of a corporation, organized for the purpose of 
executing official bonds as surety, may be accepted in 
such cases. 

Good Friday has been made a legal holiday in New 
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York, but a bill introduced to further the cause of 
religion, by legalizing lotteries at church fairs, failed 
to become a law. 

In Michigan, Christmas, thanksgiving and fast days, 
new year’s day, Washington's birthday, the fourth of 
July and decoration day, are made public holidays. 

In New York, hotel accommodations have been 
rendered more pleasant by an act providing that no 
guest shall be excluded therefrom on account of race, 
creed, or color. Impecuniosity seems, therefore, to be 
the only disqualification in that State for residence in 
a hotel. Some limit, however, has been placed on the 
extent to which a person may legally render bimself 
socially disagreeable, by enacting that the use of vitriol 
or other corrosive substance, for that purpose, shall be 
felony. 

In Tennessee a very marked discrimination has been 
declared by statute against that class of travellers 
known as “tramps,” under which it would appear that 
an iunkeeper might safely exclude such u guest, no 
matter how objectionable his race, creed or color 
might be; and in Vermont an act has been passed pre- 
scribing the qualifications necessary to constitute a 
lawful tramp, so as to entitle him to the various ad- 
vantages provided by statute for those standing in that 
relation. 

In Ohio liens have been given upon steamboats for 
supplies, insurance, wharfage and for damages to the 
persons or property of passengers or employees, by the 
captain or any officer. 

In Michigan a lien is given upon logs, timber, posts, 
ties and other forest products in favor of those em- 
ployed as laborers in getting them out, thus going 
another step forward to the American idea of circam- 
stantial liens without possession, in favor of one man 
upon the property of another. 

A provision has been made in Ohio and Florida for 
limited partnerships, wherein partners are not liable 
personally forthe debts of the firm. 

In New Jersey a former law required all indict- 
ments to be found within two years after the crime 
was committed. In 1879 the act was altered by allow- 
ing indictments for malfeasance in office to be found 
within five years after the offense. It has been re- 
cently held by the Court of Appeals in New Jersey that 
this act, so far as applicable to offenses committed be- 
fore the passage of the act, and where an indictment 
was found more than twoand less than five years after 
the offense, was an ex post facto law and void. 

In Connecticut it has been provided that judges of 
the courts shall be paid in addition to their salary, ex- 
penses incurred in the discharge of their duty, and that 
they shall not act as referees. 

In New York the salary of a deceased judge of the 
Supreme Court is to be continued to his widow for the 
remainder of the official year in which he died.* 

In Michigan the judges are required to furnish the 
reporter with a syllabus of each opinion for publica- 
tion, and provision is made for the re-publication of 
such of the Michigan reports as are out of print. 

In the same State a general law for the incorporation 
of bar associations has been passed. 

The subject to admission tothe bar has engaged the 
attention of several Legislatures. In the State of 
New York an act suspends for another year the rules 
for admission of attorneys and counsellors adopted by 
the Court of Appeals under the statute of I8i7. By 
those rules one year study in a law office was required 
by graduates of a law school before admission as attor- 
neys, and two years practice as attorneys before ad- 
mission as counsellors. The Legislature has by annual 


* By chapter 62 of the Laws of 1881, it was provided that 
when any judge is removed from office for any cause not in- 
volving moral delinquency, he shall continue to receive, during 
his life and until the end of his term, one-half his salary, not 
exceeding $3,000 annually.—Ep. Aus. L. J. 








acts ever since their adoption suspended these rules, 
thus enabling the graduates of law schools to obtain 
admission as attorneys and counsellors on production 
of their diplomas, as was authorized by the law in force 
prior to 1877. 

In Michigan it has been enacted that any citizen of 
good moral character and twenty-one years of age may 
be admitted to the barupon passing an examination 
conducted in open court. 

This subject is of great and increasing importance. 
If the high character that has distinguished the Amer- 
ican bar is to be maintained in the future, it must be 
done by keeping up the standard of legal education. 
It is to be borne in mind that the demands upon the 
knowledge and resources of the profession are far 
greater than they were fifty years ago. Jurisprudence 
has a larger learning, and afar wider field than it had 
when an able lawyer might pass his life in dealing with 
the comparatively few and simple topics of his own 
immediate locality. 

[hope the day is not distant when a regular course 
of study at a law school will be made indispensable to 
admission tothe bar. A corresponding course is already 
to the physician, if hedesires to claim regular standing 
among his brethren, and is fast becoming a legal requi- 
site to a license to practice medicine at all. It is as 
reasonable to require it of one profession as of the 
other. Existing law schools furnish ample facilities; 
others can readily be created as fast as they are re- 
quired. The subject might be much further pursued, 
but it would be unnecessary. The association have 
already taken it in hand; it has been presented by the 
distinguished gentlemen who compose your standing 
committee, with cogenecy of reason and fullness of 
learning, and will doubtless furthe~ engage your atten- 
tion. I may be permitted to add that for one I concur 
in the general views of the committee as heretofore 
expressed, and I trust the discussion of the subject will 
not cease until upon due and thoughtful deliberation 
the association shall see its way tothe high ground on 
this subject which I am sure all its members would be 
glad to be able to maintain. 

In Mississippi an important change has been made in 
the manner of summoning jurors. By the former law 
all male citizens between the ages of twenty-one and 
sixty, who were house-holders or freeholders, were 
placed on the jury list. The recent law requires the 
supervisors to select for the jury list those persons 
only who are of good intelligence, sound judgment, and 
fair character. 

In Ohio an act regulating challenges of jurors has 
been adopted; it has been made a ground of challenge, 
among others, that a juryman is of kin to an attorney 
in the case, or is a party to another action in the same 
court in which any attorney in the case is employed ; 
or has served asa talesman in any court in the same 
county within twelve mouths. This somewhat enlarges 
the common-law ground of challenge of jurors, but so 
far as it tends to diminish the employment in that 
capacity of those exemplary citizens who are accus- 
tomed to attend court for tke purpose of getting em- 
pioyment in that capacity, the effect will undoubtedly 
be salutary. In Nebraska an act prohibits the sum- 
moning of any person as a juror oftener than once in 
two years. 

Doubtless the most important legislation of the 
year is to be found in he adoption in New York 
of the penal codes. These statutes have been very 
long under consideration, and have’ enlisted in 
their preparation much labor, ability and learning. 
They have given rise to great difference of opinion, and 
to a discussion in printin which the argument on both 
sides has been extensively presented. Time allows me 
but a few words on the subject. 

It is quite probable that codification may be found 
much better applicable to the subjects of these codes in 
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respect to which the law is already in large measure 
embraced in statutes than to general jurisprudence. If 
applied to that subject, as is proposed by its advocates, 
I am unable for one to believe that the result can be 
fortunate. The origin of the common law was coeval 
with that of our race. Though through all the subse- 
quent centuries they have grown up together, it has 
come down to us with the blood that flows in our veins. 
Its history has been that not merely of our jurispru- 
dence, but of our principles of civil liberty, our insti- 
tutions, our language, our literature, our religion. It 
has kept pace with our civilization, and its triumphs 
have been the great victories of peace. All the best 
government, all the best justice the world has ever 
seen has grown out of it. 

Since Magna Charta, humanity, by the exertions of 
the Anglo-Saxon race, has made a larger and more real 
progress than in all previous time. 

Compare the history of those nations in which codes 
have prevailed with that of England and America 
under the unwritten law. If it demonstrates any thing 
it establishes the superiority of a government and a 
justice founded upon general principles over that which 
reposes upon any collection of arbitrary written rules. 
The one has been the constant source of liberty and of 
human advancement, the other the engine of despot- 
ism and the harbinger of national decay. 

The Mosaic code was superseded by the Christian 
religion, but the author of Christianity devised no code 
to take the place of that which had failed. He left 
His work to stand upon those beneficent principles 
which few and simple words were sufficient to an- 
nounce, but which are comprehensive enough for all 
the vicissitudes of human life. Christianity was the 
first system of unwritten law; common law was its 
legitimate and necessary outgrowth, and in its own 
turn superseded, so far as our race is concerned, the 
second great code of the world —the Roman civil law. 
In my humble judgment we might as well attempt to 
codify the applications of the principles of Christianity 
as of the principles of the common law. The process 
of the growth and development that is essential to the 
one belongs equally to the other. 

Why should we part with the birthright that has 
proved so beneficial, for the sake of entering upon any 
doubtful experiment in a matter sovital? In the lan- 
guage of Burke, ‘Is not the old cool-headed general 
law better than any other deviation that can be struck 
out of the present heat?”’ 

For one | would not willingly consign to the dissect- 
ing table of the codifier the noble and generous vitality 
from which all our generations have been nourished, 
nor consent to substitute in its place any cunningly 
devised skeleton that can be constructed out of its 
corpse. This question has been discussed as if the 
choice lay between our unwritten law and such a code 
of statute law as the best available learning and 
wisdom may laboriously devise. I do not so regard it. 
The proposed compilation, as such, may have all the 
excellence its friends claim for it. How long will it 

stand, and how and by whom is it likely to be changed ? 
Of what material are our legislatures generally com- 
posed? How are their members nominated, and upon 
what qualifications chosen? By what considerations 
are they principally moved, and by what influences 
controlled? What is their competency on the whole, 
not merely to regulate the machinery by which the 
details of local government are carried on, but to pre- 
scribe and ordain for a great country the general law 
of the land? These questions answer themselves. We 


know that such bodies do not command public confi- 
dence; that their sessions are viewed with apprehen- 
sion, and their adjournments with a feeling of relief, 
In several of the States, whose legislation I have 
endeavored to review, resolutions appear in their 
session laws providing for the investigation of charges 





of bribery and corruption against their members. In 
others, new statutes aimed at such offenses have been 
thought necessary; in others still, the newspapers that 
contain the official publication of the laws contain on 
the same sheet denunciations of the corrupt and venal 
means by which it is declared the passage of some of 
them was obtained. It is not for me to say to what 
extent these charges are true. In some States, fortun- 
ately, they have no application, but we know that in 
other States they are widely believed to be true. Even 
in those legislatures whose integrity is unquestioned, a 
perusal of their labors is rarely calculated to inspire 
confidence in their wisdom. In the majority of them, 
happily not in all, the session laws exhibit inconsider- 
ate, ill-advised legislation, framed to meet the real or 
supposed hardship of some particular case, to further 
some private end, or to reflect some temporary gust of 
popular feeling. They are characterized by a tendency 
to extend legislation to all manner of subjects, as well 
without as within the domain of municipal law, 
making a new statute the remedy for all ills and incon- 
veniences, by a looseness and ambiguity of expression 
that leads to endless uncertainty and litigation, and 
last and worst, by a fluctuation of purpose that deprives 
statute law of all stability, and alters, amends, recon- 
structs and repeals its enactments, from year to year, 
more rapidly than the courts can grope their way to a 
construction of the language in which they are couched. 

It is to such law-makers as these that it is proposed 
to commit the whole body of our jurisprudence in one 
vast statute, to be cut and covered, patched and plas- 
tered from year to year, ina perpetual succession of 
change. It is not to be reasonably expected that after 
a few years time, enough would remain of the polished 
and careful work of the original codifiers to be recog- 
nized by its authors. While the courts of justice, hav- 
ing no longer any voice or control in the development 
or growth of the law, will be reduced to the function 
of trying issues of fact, and ascertaining the meaning 
of doubtful statutes. 

Much speculation has been brought to bear by in- 
genious writers on the prospective dangers of a repub- 
lican system of government. The tendency to central- 
ization, to executive usurpation, and toward military 
despotism has been set out in colors which thus far at 
least have been but very partially realized. The mis- 
chiefs to be apprehended from indiscriminate, reckless 
and corrupt legislation do not seem to have been an- 
ticipated. But experience is fast pointing out that the 
country can endure all its other dangers with less ap- 
prehension than the action of its Federal and State 
legislation inspires. It is already manifest that the 
danger lies far less in the executive than in the legisla- 
tive power. And it is not to be denied meanwhile 
that the wholesome checks which the framers of our 
Constitution devised, and which constitute the only 
protection against arbitrary or unjustifiable enact- 
ments, have, by the growing reluctance of the courts 
to interfere with the legislative power, been suffered, 
in a no small measure, to crumble away. 

Legislatures in this country are steadily grasping 
larger powers and approaching nearer and nearer to 
omnipotence. It would seem to me that the efforts of 
wise men should not be directed toward enlarging the 
spbere of legislation. Toacertain extent it is neces- 
sary and may be hoped to be useful and salutary. Its 
proper field is wide enough for the capacity of those 
concerned in it, and need not, indeed cannot, be di- 
minished. But surely it will not be judicious or safe 
to turn the whole law of the land into statutes, and to 
subject it to the dangerous process of their biennial 
revision. 

I believe that he who lives to see that result accom- 
plished, as its advocates predict that it will be, will see 
also the decay of the administration of justice, and of 
the profession to which we belong; and the gradual 
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extinction of those principles of civil liberty which 
the history of the world shows to be inseparable 
from the common law. 


—_—_—_____—. 


LIFE INSURANCE — FORFEITURE — PAY- 
MENT OF PREMIUM BY DRAFT — 
NEGOTIABLE INSTRUMENT. 

UNITED STATES CIRCUIT COURT, W. D. TENNESEE, 
MAY 19, 1881. 


PENDLETON V. KNICKERBOCKER LIFE INSURANCE Co. 


Alife insurance company took from a policy-holder, on ac- 
count of the premium, a draft reading thus: ‘‘ Three 
months after date, without grace, pay to the order of the 
Knickerbocker Life Insurance Company three hundred 
and twenty-five dollars, value received, for premium on 
policy No. 2346, which policy shall become void if this 
draft is not paid at maturity.” 

This draft was signed by the policy-holder and directed to a 
firm in New Orleans. The policy contained a condition 
that it should be voidif the draft was not paid when due, 
* without notice to any party or parties interested herein.” 
Held, (1) that in order to claim a forfeiture for the non- 
payment of the draft, the company was bound to comply 
with the rules of commercial law as to presentment, notice, 
etc., and (2) that the draft was a negotiable instrument. 


 gpwwneed for a new trial. Action ona policy of life 
insurance. One of the defenses was that there 
had been a failure to pay the premium in accordance 
with the conditions of the policy. The insured had 
given, on account of a premium due in 1871, this draft: 


** $325. AUBURN, ARK., July 14, 1871. 

‘Three months after date, without grace, pay to the 
order of the Knickerbocker Life Insurance Company 
three hundred twenty-five dollars, value received, for 
premium on policy No. 2346, which policy shall become 
void if this draft is not paid at maturity. 

“S. H. PENDLETON. 
* To Moses Greenwood & Co., New Orleans, La.”’ 

This, it was claimed by defendant, was presented for 
acceptance before due and acceptance was refused. 
No notice of presentment, etc., was given to the in- 
sured. At the trial the following requests to charge 
were made by defendant and were refused: 

(1) That the reception of this draft for $325 by the 
defendant, on account of premiums, imposed upon 
the drawer or the plaintiffs the duty of making abso- 
lute provision for its payment at maturity at the place 
of payment; and if he or they failed to do so the de- 
fendant was under no obligation to present the same 
for payment. 

2) That the refusal of the drawees to accept the 
draft, when presented for acceptance, relieved the de- 
fendant from its obligation, if any existed, to present 
the same for payment, in the absence of further notice 
that the same would be paid when due. 

(3) That if the jury believed from the evidence 
either that the drawer had not placed any funds in the 
hands of the drawees to meet the draft at its maturity, 
or that it was in fact presented for payment at or after 
its maturity, the policy became void and of no effect 
before the death of the party whose life was insured 
thereby, and the plaintiffs are not entitled to recover. 

Other facts appear in the opinion. 


Henry W. Johnson and Edward L. Belcher, for the 
motion. 


Humes & Poston and Lowrie W. Humes, contra. 


HammMonD, D. J. The most mature reflection has 
not convinced me that there was any error occurring 
on the trial of this case for which a new trial should 
be granted. The defendant corporation, in order to 
avoid liability upon the policy, is compelled to assume 
that it had absolutely no duty whatever to perform 





in relation to the draft, and that what it did do 
toward presenting it was merely ex gratia. It was con- 
ceded at the hearing that if the money had been in 
the hands of Greenwood & Co. to pay the draft on the 
14th day of October, 1871, when it was due, the 
company would have been liable if it had failed to 
present it on that day, and the only question of fact 
which the company desired to try was whether or not 
Dr. Pendleton had thus placed funds in the hands of 
his merchants to pay the draft. This concession seems 
to have been receded from in the printed brief sub- 
mitted on this motion for a new trial, and it is now 
said: 

‘*That the receipt of the draft imposed no obligation 
upon the company to do any thing beyond presenting 
it for payment, at or after maturity, at the place desig- 
nated therein, and we very much doubt whether we 
were bound to goas far as we did on the trial, and 
show a presentation in fact, for the production of the 
draft on the trial prima facie established its non-pay- 
ment, and the burden of proof to show that it would 
have been paid on presentation rested on the plaintiff.” 

This seems to still concede a necessity for ;presenta- 
tion at some time, and in order to meet the exigencies 
of the proof, the occasion of presentation for accept- 
ance is taken as a compliance with that duty; and 
inasmuch as acceptance was refused, it is said that ‘‘on 
principle as well as authority, this refusal rendered a 
demand for payment on the day of maturity unneces- 
sary;”’ for which Plato v. Reynolds, 27 N. Y. 586, is 
cited. 

This statement of the law ignores entirely an essen- 
tial factor in the rule invoked, and that is due notice 
of non-acceptance, which was given in the case cited, 
and must be always, to excuse non-presentation for 
payment, as the jury were told in this case. 1 Dan. 
Neg. Inst. (2d ed.), 88 449, 598. But the notice not hav- 
ing been given in this case, the jury were properly told 
that a failure to give it rendered presentation for pay- 
ment as necessary on the day when the draft fell due 
as if no presentation for acceptance had been made. 
Td., §§ 449, 454. Indeed, it is possible, although the 
holders of this draft, payable as it was three months 
after date, on a day certain, were not bound to present 
it for acceptance, that having undertaken to do so, the 
failure to protest for non-acceptance itself discharged 
the drawer, and operated to make the payment of the 
premium complete by making the paper their own ab- 
solutely. Id., § 452; Gracie v. Sanford, 9 Ark. 233. 
There was scarcely any proof before the jury to justify 
them in saying that the relations between the drawer 
and the drawee were such as to make the drawing of 
this bill a fraud that would excuse the laches, which 
seems, under modern decisions, to be the only excuse. 
1Dan. Neg. Inst. (2d ed.), § 450; 2id., §$ 1075, 1076, 
1077, 1078, 1079. But the charge was very favorable on 
this question to the defendant company, and it cannot 
complain that the rules of the commercial law were 
held too rigidly against it. 

It was repeatedly said in the argument, as it is said 
in this brief, that no injury could result to the plaint- 
iffs by a want of presentation and notice. I do not 
understand, from the foregoing authorities, that this 
is now the test by which we determine whether the 
failure to present and give notice has been excused; 
but if it be so, this case manifestly falls within the 
cases of injury,as pointed out by the adjudications 
cited by this learned author on the commercial law of 
negotiable instruments. Moreover, there were special 
circumstances in this case which made the probability 
of injury much greater, and the laches more inexcusa- 
ble. In the first place, we all know that where rela- 
tions like those between Dr. Pendleton and Greenwood 
& Co. exist, there would be much more prospect of 
acceptance where protest would result from refusal 
than where it is waived, as the agents of the company 
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here assumed to do without Dr. Pendleton’s authority. 
He had not waived protest, and they had no right to 
do it for him without discharging him from all liability 
to pay the draft, and thereby releasing the condition 
for a forfeiture which depended on that liability. 
Again, on the facts of this case, there is good ground 
to say that there was that obligation on the part of 
Greenwood & Co. to accept and pay, that a failure to 
do so would render them liable for consequential dam- 
ages, and require them to indemnify these plaintiffs 
against the forfeiture claimed in this case, if it should 
result from their refusal to accept or pay. Sedgw. 
Dam. (6th ed.) 84, in notes; 1 Daniell’s Neg. Inst. (2d 
ed.), $564; Story on Bills, § 398; Hadley v. Baxendale, 
L. R., 9 Exch. 94; S. C., 26 E. L. & E. 398; Prehn v. 
Royal Bank, 5 Exch. 92; Riggs v. Lindsay, 7 Cranch, 
500; Russell v. Wiggin 2 Story, 214, 242. And whether 
they would be so liable where, by the laches of the 
holder, the drawer had been discharged, or where they 
could say in their own defense, if this draft had been 
presented on the day when due, we could and would 
have paid it, but not being so presented we are now 
unable, or having parted with the drawer’s funds, 
should not be required now to pay, may be doubtful. 
Why the holder of a bill of exchange, who has by his 
negligence released the obligation to pay it, should be 
allowed to claim a forfeiture for non-payment, is not 
clear to me; but certainly, if the drawer has by that 
negligence lost his remedy for damages against the 
drawee, he should not be permitted to enforce the for- 
feiture. Hence, there was a greater reason for acting 
promptly, under the law merchant, with this draft. 

But aside from the obligations of the commercial 
law, the rules of which have been so much relied on by 
the defendant company to excuse its obvious laches, 
conceded to be sufficient to prevent recovery of this 
were a suit upon the draft itself, while repudiating 
them as to all responsibility for a compliance with the 
ordinary duties of a holder of such paper, there is that 
element of fair dealing in this case which would seem 
to require that the agents of this company should have 
substantially pursued the course indicated by the com- 
mercial law before claiming a forfeiture of this policy. 
I did not think the facts justified the court in submit- 
ting to the jury whether or not there had been a 
waiver, under the decisions on that subject, although 
Mr. Justice Bradley, in a case against this company, 
when there was involved one of the premium notes 
conditioned like this draft, indicates a principle that 
possibly justified the learned counsel for the plaintiffs 
in claiming a waiver. Hesays: ‘ Forfeitures are not 
favored in the law. They are often the means of great 
oppression and injustice. And where adequate com- 
pensation can be made, the law in many cases, and 
equity in all cases, discharges the forfeiture upon such 
compensation being made. It is true, we held in 
Statham’s case, 93 U. S. 24, that in life insurance, time 
of payment is material, and cannot be extended by the 
courts against the assent of the company. But where 
such assent is giveu,the courts should be liberal in 
construing the transaction in favor of avoiding the 
forfeiture.” 

Again, after citing cases to sustain the above posi- 
tion, he says: ‘* These cases show the readiness with 
which courts seize hold of any circumstances that in- 
dicate an election or intention to waive a forfeiture.” 
Insurance Co. v. Norton, 96 U.S. 234; Insurance Co. 
v. Eggleston, id. 572; Insurance Co. v. Wolff, 95 id. 326. 

It seemed to the court that it was here more a ques- 
tion whether the forfeiture had taken place than 
whether it had been waived by the laches of the com- 
pany; and that the most favorable view to be taker 
for the company was to give it the benefit of the 
commercial law to excuse the laches, if under it the 
facts would so excuse. But the view of the subject 


taken in the requests of the defendant company for 





instructions, and in the quotation from the brief 
already made, is intolerable to my sense of justice, 
however it may appear to others, and the only doubt 
Ihave had about the correctness of the charge to the 
jury has been on the point whether the company was 
not bound to treat this draft as paid, so far as these 
plaintiffs were concerned, when they neglected to pre- 
sent it for payment on the day of its maturity. That 
it did not so present the draft hardly admits of a 
doubt on the proof, and the probability is that it was 
not presented because the bank at New Orleans took 
the same view of the law that has been urged here, 
namely, that refusal of acceptance excused present- 
ment of payment, overlooking the further require- 
ment of protest and notice to have this effect; induced 
thereto, no doubt, by the fact that they had been in- 
structed not to/protest, from which it might be rea- 
sonably inferred that there was no necessity for prompt 
action in the premises. The burden of proving the 
presentment was on the plaintiff, and that there was 
no such proof as the law requires is plain. 1 Dan. 
Neg. Inst., §598. There is as little doubt that if the 
presentment for payment had been made the draft 
would have been paid. The draft for the cash portion, 
which by calculation appears to have been just enough 
to cover the interest and agent’s commissions, was 
paid, and as precisely the same course had been pur- 
sued in reference to the first premium, it appears, by 
the account of Greenwood, that that draft was not 
presented promptly, nor for some days after it was 
due. This, taken with the proof here as to the mode 
of business adopted in reference to this draft, shows 
that the agents of the company were not so diligent or 
prompt in their dealings with this policy-holder as to 
justify them in requiring strict and prompt action on 
his part. Here was aman in the wilds of Arkansas, 
where communication was difficult at all times, some 
hundreds of miles away from this city, where the in- 
surance agency was located, and many hundreds more 
away from the city where he did all his financial busi- 
ness and got the money to pay all his debts. His in- 
surance was solicited at his house by a travelling agent, 
who, recognizing from the nature of his business asa 
planter that he would not be in funds till his crops 
matured, took a long-time draft on this commercial 
house for the premium which was paid. Then, when 
the second premium was about to fall due, the process 
is repeated. Now, while it must be admitted that the 
commercial law did not require it, acting in a spirit of 
liberality and fairness, it does seem to me that looking 
at all the facts, if the company intended to rely upon 
the forfeiture with that strictness it now does, these 
agents should have forwarded the draft promptly — far 
more promptly than they did—for acceptance, with 
instructions to protest and give notice if not accepted, 
so that Pendleton would have timely warning to pre- 
pare for payment and save the immense forfeiture that 
impended over him. Failing this, the least they could 
do was to forward it promptly for payment, which 
they did; but by the neglect of the New Orleans 
agent, it was not presented — certainly not at maturity, 
and as I believe from the circumstances, never at all. 
This is not a case, as Mr. Justice Woods said, in 
Thompson vy. Ins. Co., 2 Woods, 547; S. C., 5 Bigelow, 
8, where there is an attempt to collect the policy with- 
out paying the premium, but where there is an attempt 
to avoid payment of the policy by taking advantage of 
the literalism of the contract to defeat the ordinary 
effect of that negligence on the part of the company 
which would prevent it from recovering on this 
draft if this were an ordinary transaction. Why there 
should be any different result of this negligence when 
the consideration of the draft is a premium of life in- 
surance is beyond my comprehension. It is true there 
was a further security for payment in the condition for 
a forfeiture, but that security was described by, and 
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depended upon, the terms of the contract; not only 
those contained in the language of the draft and the 
policy, if you please, but likewise those imported into 
the contract by the law merchant when this negotiable 
instrument was taken in payment of the premium. 

The cases of Pitt v. Berkshire, 100 Mass. 500; Roehner 
v. Ins. Co., 63 N. Y. 160; Thompson v. Ins. Co., supra; 
Baker v. Ins. Co., 43 N. Y. 283; Robert v. Ins. Co., 2 
Disney, 106; 8. C.,2 Big. 141; S. C., 1 id. 634; and 
Howell v. Ins. Co., 44 N. Y. 276, with others that might 
be cited to same effect, have no application to a case 
like this, and for the plain reason that there is a very 
essential distinction between the undertaking of the 
maker of a negotiable promissory note with a condi- 
tion like that found in this case, and that of a drawer 
of a bill of exchange. The one is an absolute and 
unconditional promise to pay, and if not otherwise 
expressed, as these cases properly hold, the duty of the 
maker is to hunt upthe creditor and pay him wherever 
found, and no demand is necessary to complete the 
forfeiture. The other is only a conditional promise to 
pay, and is itself defeasible if the condition is not 
complied with by the holder of the pauper. This con- 
ditional promise is nowhere better expressed than in 
one of the cases cited by the learned counsel for the 
defendant: 

“The undertaking of the drawer is that in case the 
bill is presented for acceptance the drawee will accept, 
and that he will pay the bill upon due presentment for 
payment, whether it has been presented for acceptance 
or not; and if the drawee refuses to accept upon due 
presentment for such purpose, or refuses to pay in case 
payment is demanded at the maturity of the bill and 
notice of such refusal is given, then that the drawer 
will pay. His liability is conditional.”’ Plato v. Rey- 
nolds, 27 N. Y. 586, 591; 1 Dan. Neg. Inst. (2d ed.), 
§§ 479, 571. 

These distinctions were ignored by the agents of the 
company in this case,as they are now by counsel in 
argument, and therefore no attention was paid to 
them. The result, in contemplation of law, is that 
this premium was paid by that draft, or that having 
failed to comply with these conditions the holder of 
the draft has not put the policy-holder in default of 
payment. The contingency provided for in the for- 
feiture clause of the policy has not occurred. A draft 
was taken in payment, with a condition that the com- 
pany would do certain things, as above described, or 
on failure to do these things all obligation to pay it 
should be discharged. Having by its negligence dis- 
charged the liability on the draft, it cannot now, as I 
have endeavored to show, repudiate the agreement 
and rely on the original consideration, either for the 
purpose of collecting the premium or enforcing a for- 
feiture for non-payment. 1 Dan. Neg. Inst., § 452. 
If the company could have shown any thing to excuse 
this neglect, such as want of funds, or reasonable ex- 
pectation of acceptance and payment, or other fraud, 
the charge given permitted such excuse; but on the 
facts the jury were clearly authorized to say none 
existed. 

It is claimed that because the policy contains a clause 
that ‘‘the omission to pay any premium, * * * or 
failure to pay at maturity any note, obligation, or in- 
debtedness for premium or interest herein, shall then 
and thereafter cause this policy to be void, without 
notice to any party or parties interested herein,” by its 
very terms, protest and notice were waived upon this 
draft, or cannot be required to secure the forfeiture, 
however the failure to give it may operate to prevent 
a recovery on the draft itself. What has already been 
said to show that the obligation to pay the draft has 
never been fixed, and therefore there has been no 
breach of the condition on which the forfeiture de- 
pends, is a sufficient answer to this argument. If the 


company could not recover in a suit on the draft itself 








there is no reason why it should have any benefit for 
its non-payment. But it is obvious that the clause was 
not intended to waive protest and notice on the draft, 
and that is not the character of notice referred to by 
it. It was intended to provide against the necessity to 
give notice that the company claimed and would insist 
on a forfeiture. The decisions are not uniform in de- 
termining whether the condition for prompt payment 
is acondition precedent or subsequent, and there may 
be a distinction, and probably is, on this point, as ap- 
plied to the premium anda note given in payment of 
it. Perhaps in our courts, under the influence of the 
cases already cited from the Supreme Court of the 
United States, it would be treated as a condition sub- 
sequent, though I am not sure the point is decided. At 
all events, many cases hold that no forfeiture is in- 
curred until notice by the company that it is claimed 
has been given; and all agree that the conduct of the 
company may be such as to waive the condition, unless 
that effect is destroyed by distinct reservation at the 
time that the conduct shall not so operate. Ins. Co. 
v. French, 4 Big. 369; S. C., on appeal, 30 Ohio, 247, is 
an example of these cases. See, also, Ins. Co. v. War- 
ner, 80 Ill. 410; Ins. Co. v. Anderson, 77 id. 384; Bou- 
ton v. Ins. Co., 25 Coun. 542; Jollife v. Ins. Co., 39 
Wis. 119; Seamans v. Ins. Co.,3 Fed. Rep. 325; Young 
v. Ins. Co., 4 Big. 5; S. C., 2 Sawy. 525, which was re- 
versed on appeal, because the Supreme Court tooka 
different view of the facts. Ins. Co. v. Young, 23 
Wall. 85. These cases were relied on by the plaintiffs 
to show that the company not having claimed a for- 
feiture, by giving notice of it, none had occurred; or 
at least, it had been, on the facts of this case, waived. 
It is plain, however, that the clause under considera- 
tion protects this policy from the principle of these 
cases so far as they relate to a requirement of notice, 
and that it is self-forfeiting without such notice. The 
language of the clause itself makes it clear that it 
does not refer to notice required by the commercial 
law to parties to the draft, but notice to “any party 
or parties interested herein’? —that is, in the policy; 
and it means that the forfeiture shall inure without 
notice to the plaintiffs, and I so charged the jury. 

It would be interesting, perhaps, to follow up the 
effect of the holding of the court in this case in its 
application to other situations of the parties not shown 
by the proof; as for example, if the draft had been 
negotiated by the company and the holder had neg- 
lected to present, or if it had been accepted and the 
acceptors had failed to pay. But it is not necessary to 
test the soundness of the charge by such means. It will 
be found on thoughtful consideration, I think, to be 
consistent with any situation that is possibile, to hold 
that this company came, as to this draft, under all the 
obligations of any other holder of such paper; and 
the minor points suggested in the argument I need not 
consider. 

One of the learned counsel makes a plausible and 
forcible argument against the charge by insisting that 
the draft was not negotiable under the law merchant. 
He urged that the draft was not payable absolutely, 
and the drawer had an option to discontinue the policy 
by refusing payment. Perhaps the drawer of this draft 
had no option to discontinue the policy by refusing to 
pay the premium itself. He was not in terms bound 
to pay it. It was the contract of his children, and 
while he may have refused to keep it up for them, they 
could by other means have continued it. The option 
was theirs, not his. But certainly, in his capacity as 
draver of this draft, he had no option about it. If the 
».ceessary steps to charge him had been taken he would 
have been liable and the company had the option to 
collect it, or on non-payment, surrender it and rely 
on the condition for forfeiture. If it had been ac- 
cepted, or otherwise secured, as by a mortgage, the 
company, having fixed the liability of the parties, may 
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have chosen to waive the forfeiture and collect the 
draft; and as to all the parties to it, the promise was 
unconditional. That it was negotiable is established 
by authority. Jarman v. Ins. Co., 3 Cent. Law J. 303; 
8. C., 22 Int. Rev. Rec. 162; Kirk v. Ins. Co., 39 Wis. 
138; Williams v. Ins. Co., 19 Mich. 451; Wall v. Ins. 
Co., 36 N. Y. 157; Roehner v. Ins. Co., supra, at page 
165 of 63 N. Y.; 1 Dan. Neg. Inst. (2d ed.), § 52; 
id., §§ 35-44; Bank of Sherman v. Apperson, 4 Fed. 
Rep. 25. 

The Jarman case, supra, by the very able judge of 
the eastern district of Michigan, sitting in this court, 
is, on principle, conclusive in favor of the charge given 
by the court in this case, and so are the others cited; 
because, if this draft, or the note in that case, be nego- 
tiable, so that it would be entitled to grace (if it had 
not been waived), there is no reason why it is not sub- 
ject to all the other incidents and rules of the com- 
mercial law, as the court held it tobe. On the whole, 
Iam satisfied the case was correctly tried, and that 
the verdict is right. 

Motion overruled. 
a 
ALTERATION OF CONTRACT TO NEGOTIA- 
BLE INSTRUMENT. 





IOWA SUPREME COURT, JUNE 16, 1881. 


SCOFIELD vy. ForD. 


B. signed a contract relating to mowing machines that was so 
worded that the paper containing it might be cut in two 
and one part would form a negotiable note with the signa- 
ture of B. thereto. Of this B. had no knowledge. The 
one who held the contract detached the note without the 
knowledge of B. and negotiated the same. He/d, thata 
holder for value without notice was not entitled to recover 
against B. on such note. 


CTION upon a promissory note claimed to be exe- 

cuted by defendant and owned by plaintiff. At 

the trial defendant admitted that he signed the paper 

produced as the note in suit, but that it was at that 

time a part of a larger paper, in the form of a contract. 
The court gave the jury these instructions: 

‘“*(1) The defendant has admitted that the signature 
to the note is genuine, and it is also admitted by the 
plaintiff that the note was procured from the defendant 
by fraud. This being true, the burden of proof rests 
upon the plaintiff to satisfy you, by a preponderance of 
the evidence, that he gave value for it, and that he isa 
bona fide purchaser before the maturity of the note. 
(2) But if you find from the evidence that at the time 
the note in question was signed it formed a part of a 
contract printed and written upon a large piece of 
paper, and that such contract, when signed, contained 
no promise to pay money except upon certain condi- 
tions; that after such signing, and withont the knowl- 
edge or consent of the defendant, the paper now in suit 
was cut out of the lower right hand corner of the con- 
tract in such a manner as to leave the paper, as cut out, 
in the form of a negotiable promissory note, as it now 
appears, the plaintiff cannot recover, even if he is a 
bona fide purchaser for value before maturity; aud in 
case you so find, your verdict will be for the de- 
fendant.”’ 

From a judgment for defendant plaintiff appealed. 


Al. & W. Scofield, for appellant. 
Dewey & Templin, for respondent. 


Apams, C. J. This court has held that where a ne- 
gotiable promissory note passes into the hands of a 
bona fide holder for value before maturity, the maker 
cannot escape liability upon the ground that he was 
induced to execute the note by fraud, even though he 
was not intending to execute a promissory note, but a 
Douglass v. Matting, 


contract of a different character. 





29 Iowa, 498. That case is relied on by the plaintiff. 
But the case at bar differs from that case in this, that 
the instrument signed was altered by cutting off a part 
of it. It is true what now constitutes the instrument 
sued on contains the same words and figures that it 
did before it was signed, but the claim of the defend- 
ant is, that the instrument as a whole, embracing what 
now constitutes the instrument sued on, had a differ- 
ent meaning, and contained no promise to pay money 
except upon certain conditions. Cases have not un- 
frequently arisen where a paper was executed which 
was by itself a negotiable promissory note, but with 
which a memorandum or contraet was connected 
which qualified the terms of the note. Afterward the 
memorandum or contract having been cut off and the 
note transferred to a bona fide holder for value before 
maturity, the question has arisen as to whether the 
maker could be held. In 2 Dan. on Neg. Inst. 366, 
itis said: ‘‘ If the memorandum were so written upon 
the margin of the instrument that it could be readily 
separated without giving it a mutilated appearance, a 
bona fide holder, taking it without notice, we should 
consider unaffected by its being so severed and de- 
stroyed.” See, also, Zimmerman v. Rote,75 Penn. St. 
188; Brown v. Reed, 79 id. 370. 

In Wait v. Pomeroy, 20 Mich. 425, a negotiable prom- 
issory note was given by the maker for a machine, and 
below the note a memorandum was written in these 
words: ‘If the machineshould not be delivered this 
note not to be paid.’’ The machine was not delivered, 
but the memorandum was cut off, and the noto trans- 
ferred to an innocent purchaser for value before ma- 
turity. The court held that a recovery could not be 
had. It was considered that the memorandum formed 
a partof the contract, and after it was severed the 
remainder was no more the contract of the maker than 
if the very words of the note had been materially 
changed. The true rule, stated in a general way, we 
think, is that where a negotiable note is materially 
altered, it is not valid, even in the hands of an inno- 
cent purchaser for value before maturity; and that 
where there is a memorandum or contract written 
upon the same paper qualifying the terms of the note, 
and such memorandum or contract is severed, the note 
is thereby materially altered. While this is so, we 
are not prepared to say that under some circum- 
stances, the note thus altered by the severance of 
written qualifying provisions should not be deemed 
valid. If the maker were guilty of gross carelessness, 
it may be that he ought to be precluded from setting 
up the invalidity of the note as against a bona fide 
holder for value. This point we donot determine. If 
a liability in such a case could be declared, the general 
rule would still hold that a contract cannot be en- 
forced against a person who is not properly a party 
to it. 

When therefore an action is brought to enforce a 
contract against such person, we think it incumbent 
upon the plaintiff to show facts which would take the 
case out of the general rule. This, we think, the 
plaintiff has failed todo. The abstract contains no 
evidence whatever. There was the fact, to be sure, 
disclosed by the defendant’s answer, that the defend- 
ant attached his signature to a paper which contained 
words and figures constituting a negotiable note, and 
while the terms of the note were qualified by a contract 
connected with it upon the same paper, yet that 
contract was capable of severance. The plaintiff re- 
lies upon this fact as showing carelessness. But in 
our opinion, it does not necessarily have that effect. 
We can conceive that the paper might have presented 
such an appearance, or that the defendant’s signature 
might have been obtained in such a way that the 
mere fact of signing the paper could not be declared 
to be carelessness. It is possible that the note and 
severed contract, or one of them, was introduced 
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in evidence, but the abstract does not so show. The 
genuineness of the defendant’s signature was admit- 
ted, which rendered it unnecessary to introduce the 
note in evidence for any purpose except to show its 
appearance. 

The note is shown to us, and in connection with the 
note, a stipulation is filed to the effect that we may 
regard the note as evidence. Possibly it may be 
thought that the stipulation would justify us in pre- 
suming that the note was introduced below, but we 
could not entertain such presumption if it should re- 
quire a reversal, because there is a presumption in 
favor of the court’s ruling, and that presumption is as 
binding upon us as any other. No evidence of care- 
lessness having been introduced below, it appears to 
us that instruction No. 2, above set out, must be held 
to be correct. The case comes within the general rule 
above enunciated. A very similar case is Benedict v. 
Cowden, 49 N. Y. 396, which was decided upon a full 
citation of authorities, to which we desire to make 
reference, See, also, as having same bearing, Kellogg 
v. Steiner, 29 Wis. 627; Knoxville Nat. Bank v. Clark, 
51 Lowa, 264. 

We see no error, and the judgment is affirmed. 

wnnentibiiainnlaaee 
SET-OFF BY STOCKHOLDER IN INSOLVENT 
BANK. 
PENNSYLVANIA SUPREME COURT, MARCH 14, 1881. 


MaAcunGIE SAvinGs BANK y. BASTAIN. 


A stockholder in an insolvent bank, who is also a depositor, 
cannot set off the amount of his deposit against the amount 
due for unpaid assessments on the stock subscription. 

rece to recover the amount of unpaid assess- 

ments upon a subscription for stock in the plaintiff 
bank. 

The bank was incorporated in 1867, when defendant 
subscribed for ove hundred shares of its stock. The 
par value of each share was $20, but defendant only 
paid $5 per share. In 1878 the bank made an assign- 
ment for creditors. The assets were not sufficient to 
pay the debts and an assessment of $15 per share was 
made on the stockholders. In this action defendant 
set up that he had deposited in the bank $4,425, which 
he claimed to set off against his liability on his stock 
subscription. The court below held that he was enti- 
tled to the set-off. To review such decision plaintiff 
took a writ of error. 


C. J. Erdman, for plaintiff. 
Henninger & De Walt, for defendant. 


SrerRett, J. The capital stock of a corporation, 
whether fully paid or partly outstanding in the hands 
of subscribers thereto, is undoubtedly a trust fund for 
the benefit of its creditors. Germantown Railway Co. 
v. Fitler, 10 P. F. Smith, 131; Woods v. Dummer, 3 
Mason, 308; Mann v. Pentz, 3 Comst. 422. While such 
unpaid subscriptions pass, as assets, to the assignee 
under a voluntary assignment for the benefit of cred. 
itors, and the directors of the insolvent corporation 
may be required to make such calls on subscribers to 
the stock as may be necessary to enable him to collect 
the same, they still retain the impress of trust funds 
and must go into the hands of the assignee intact, for 
the purpose of distribution among those for whose 
benefit they were intended. In this respect they dif- 
fer from ordinary choses in action belonging to the 
assignor at the date of assignment. Against the latter, 


legitimate claims of set-off may exist, and what re- 
mains after deducting the same is all that can properly 
be considered a part of the trust fund. 

The demand against defendant in this case is not 
grounded on business transactions between him and 
the bank since its organization. 


It originated in the 





very creation of the bank, of which he was one of the 
corporators. Asa condition precedent to the granting 
of letters of incorporation, they were required by the 
sixth section of the charter ‘to raise and form a capi- 
tal of not less than five nor more than fifty thousand 
dollars, in shares of twenty dollars each ”’ for the secu- 
rity of depositors. The defendant subscribed for one 
bundred shares of the capital stock thus required and 
paid twenty-five per cent thereof. By resolution of 
the board, after the assignment, the remaining seventy- 
five per cent was ‘called in for liquidation of the in- 
debtedness of the corporation.’’ He refused to pay in 
obedience to the call, and when suit was brought by 
the assignee in the name of the bank, to recover the 
balance due and owing by him on his subscription, his 


‘defense was that the bank was indebted to him asa 


depositor in a much larger sum, and therefore he 
should not be compelled to pay. 

If such a defense were entertained, the effect would 
be to withdraw from depositors and other creditors of 
the insolvent bank a portion of the very fund which 
was specially provided for the common benefit of all 
alike, and apply it to the sole benefit of the defendant, 
who, at best, has no better right thereto than other 
depositors. If every delinquent subscriber to the capi- 
tal stock could thus pay his subscription, what would 
become of other depositors and creditors of the in- 
solvent bank? It is not difficult to see what a perver- 
sion it would be of the trust fund, and to what gross 
injustice it would necessarily lead. From the fact 
that the directors called in the whole of the outstand- 
ing subscriptions for the purpose of liquidating the 
indebtedness of the bank, we have aright to assume 
that it is all required for that purpose. If defendant’s 
indebtedness to the bank at the date of the assignment 
had been founded on an ordinary business transaction, 
such as making or indorsinga note, he might with 
some show of reason insist on setting up by way of 
defense a counter-claim as depositor. This would 
bring him within the principle of Jordan v. Sharlock, 
3 Norris, 368. 

In Sawyer v. Hoag, Assignee, 17 Wall. 610, it is held 
that a stockholder indebted to an insolvent corpora- 
tion for unpaid shares cannot set off against this 
trust fund for creditors a debt due him by the corpora- 
tion; that the fund arising from such unpaid shares 
must be equally divided among all creditors. That 
case, it is true, arose under the National Bankrupt 
Act; but so far as the principle now under considera- 
tion is concerned, the right to set-off and rule of dis- 
tribution, under that act,do not materially differ from 
our voluntary assignment law. 

The defense set up in this case derives no support 
from the principle involved in Fox's Appeal, 8 Week. 
Notes, 556. The fund for distribution there included 
proceeds of outstanding subscriptions to capital stock 
of the Kutztown Savings Bank, which had been col- 
lected by the assignee. The whole fund was insuffi- 
cient to pay depositors, who claimed that as a preferred 
class they were entitled to the fund for distribution 
to the exclusion of other creditors, and if not entitled 
to the entire fund, they had at least an exclusive 
right to that portion of it which represented capital, 
collected by the assignee; but it was held that the de- 
positors as a class had no exclusive right to the whole 
or any particular portion of the fund. 

As the case was presented to the court below, we are 
of opinion that the plaintiff was entitled to judgment 
for want of a sufficient affidavit of defense. 

It is ordered that the record be remitted to the court 
below with instructions to enter judgment against the 
defendant for fifteen hundred dollars with interest 
from the time the same was due and payable according 
to the call, unless other legal or equitable cause be 
shown to said court why such judgment should not be 
so entered. 
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NEW JERSEY SUPREME COURT AB- 


STRACT. 
FEBRUARY TERM, 1881.* 


ADMINISTRATOR PENDENTE LITE — ACTION AGAINST, 
FOR DECEDENT’S DEBT. — An action will lie against an 
administrator pendente lite to recover for services 
rendered to the decedent in his life-time. It is a mis- 
take to suppose that an administrator pendente lite is 
an officer of the court making the appointment, merely 
to keep safely the goods of the decedent during the 
controversy concerning the granting letters of admin- 
istration or letters testamentary; that he is only a 
stakeholder, and that no action can be brought by 
him, or sustained against him, except by permission 
of thecourts. The duties and powers of the office are 
not thus limited, either by the statute to which refer- 
ence has been made, or by the ‘practice of the court. 
He not only holds the property until the suit termi- 
nates, but he may maintain actions for recovering 
debts due the deceased, collect his effects, and even 
obtain the possession of a leasehold estate by eject- 
ment; but his power does not extend either to vest or 
distribute the proceeds. As incident to his office he 
may sue and be sued, collect and pay debts, but he 
cannot pay legacies or make distribution of the estate, 
for the rights of the parties claiming the fund and its 
distribution are in litigation, and he may not antici- 
pate the result. When these rights are established his 
functions cease, and he must pay over all he has in 
hand, in his character of administrator, to the persons 
pronounced by the court to be entitled, for further 
administration and distribution. He may perform all 
such acts as cannot be delayed without prejudice or 
danger to the estate, and creditors will not be obliged 
to postpone their actions until they may be prejudiced 
in the collection, or barred by the statute of limita- 
tions, while the parties interested in the estate or its 
administration are litigating their rights. 1 Wms. on 
Exrs. *453; Tol. on Exrs. 404; Walker v. Woolaston, 2 
P. Wms. 576; Wills v. Rich, 2 Atk. 285; Knight v. Du- 
plessis, 1 Ves. Sr. 325; Ball v. Oliver, 2 Ves. & B. 96; 
Stanley v. Bernes, 1 Hagg. 221; Davis v. Chanter, 2 
Phillips, 545; Godrich v. Jones, 2 Curt. 453; Ellis v. 
Deane, 1 Beat.5; Gallivan vy. Evans,1 Ball & Beat. 
191; Adair v. Shaw, 1 Sch. & Lef. 243; State v. Crud- 
dock, 7 Harr. & Johns. 40; Commonwealth v. Huston, 
168. & R. 416; Ellmaker’s Estate, 4 Watts, 34; Hinkle 
vy. Eichelberger, 2 Penn. St. 484; Hilchen v. Berks, L. 
R., 10 Eq. Cas. 471; Tichborne v. Tichborne, L. R., 2 
P. & D. 41; In Goods of Dawes, id. 147; Wright v. 
Rogers, id. 179. Benson v. Wolf. Opinion by Scud- 
der, J. 


MALICIOUS PROSECUTION — ACTION FOR, NOT MAIN- 
TAINABLE UNTIL PROSECUTION ENDED FAVORABLY 
TO ACCUSED. — Nouaction for a malicious prosecution 
can be brought while the criminal proceedings are 
pending. When the criminal prosecution is ended, if 
it terminates in favor of the accused, he may then 
maintain his action for a malicious prosecution. Ex- 
cept to confer on the accused the capacity to sue, the 
manner in which the prosecution terminated is imma- 
terial. The law requires only that the particular pros- 
ecution complained of shall have been terminated — 
aud not that the liability of the plaintiff to prosecution 
for the same offense shall have been extinguished — 
before the action for malicious prosecution is brought. 
Consequently the refusal of the grand jury to find an 
indictment, a nolle prosequi, or any proceeding by 
which the particular prosecution is disposed of in such 
a manner that it cannot be revived, and that the prose- 
cutor, if he intends to proceed further, must institute 





*To appear in 14 Vroom’s (48 N. J. Law) Reports. 





proceedings de novo, is a sufficient termination of the 
prosecution to enable the plaintiff to bring his action. 
Johnstone v. Sutton, 1 T. R. 544; Stewart v. Sonne- 
born, 98 U. 8.187; Purcell v. McNamara, 1 Camp. 199; 
and 9 East, 361; Sykes v. Dunbar, 1 Camp. 202; Incle- 
don v. Berry, id. 203; Wallis v. Alpine, id. 204; Taylor 
v. Willans, 2 B. & Ad. 845; Nichelson v. Coghill, 4 B. 
& C. 21; Blatchford v. Dod. 2 B. & Ad. 179; McDon- 
ald v. Rooke, 2 Bing. N. C. 217; Davis vy. Hardy, 6 B. 
& C. 225; Panton vy. Williams, 2 Q. B. 169; Turner v. 
Ambler, 10 id. 252. The only exception to the rule that 
no action will lie for a malicious prosecution until the 
criminal prosecution has terminated in the plaintiff's 
favor, is where the prosecution is in itself of such a 
nature that the accused has no opportunity to contest 
the complaint and obtain a decision in his favor; as 
where the plaintiff was committed on articles of peace, 
for a definite term, unless he should find sureties for 
the peace. In such a case the plaintiff is allowed, ex 
necessitate rei, to maintain his action, though he was 
discharged by the effluxion of the time for which he 
was committed, for the reason that he is not at liberty 
to controvert the statement of the defendants in mak- 
ing the complaint, and therefore could not have a 
hearing and obtain a favorable decision. Steward v. 
Gromett, 7 C. B. (N. 8.) 191; Castrique v. Behrens, 3 
E. & E. 708; Basebe v. Matthews, L. R., 2 C. P. 684. 
A discharge under a statute for not bringing on the 
trial of an indictment at the term in which issue is 
joined, or at the term after, operates only to dis- 
charge the accused from imprisonment or from his 
recognizance, and not from the indictment or from the 
legal consequences of his crime, and is not such a ter- 
mination of the criminal prosecution as will enable the 
accused to bring an action for malicious prosecution. 
The dictum, in Potter v. Casteline, 12 Vroom, 22, that 
a rejection of the complaint by the grand jury is, in an 
action fora malicious prosecution, prima facie evidence 
of want of probable cause, disapproved. Clark v. 
Cleveland, 6 Hill, 344; King v. Prichard, 1 Kible, 525; 
Queen v. Banks, 6 Mod. 246. Apgar v. Woolston. 
Opinion by Depue, J. 


SURETYSHIP — OFFICIAL BOND OF CORPORATE OFFI- 
CER — SUCCESSIVE TERMS OF OFFICE — ACQUIESCENCE 
OF OTHER CORPORATE OFFICERS IN DEFAULT NO DE- 
FENSE—DAMAGES. — (1) Where the office of treasurer 
of acorporation is annual or limited, the sureties on 
his official bond will not be liable for a breach of the 
duties of such officer beyond the definite term, when 
the condition is for good behavior during his continu- 
ance in office. Since the leading case of Lord Arlington 
v. Merriche, 2 Saund. 403, it has been settled law that 
when an official bond is given by an officer holding for 
a definite term, the obligation of such bond, being in 
general terms conditioned for the good behavior of the 
officer, will not extend beyond such definite term. 
Rahway v. Crowell, 11 Vroom, 207; Citizens’ Loan 
Association v. Nugent, id. 215; Chelmsford Co. v. 
Demarest,7 Gray;1. But if there be added thereto 
‘*whether of the present term for which he has been 
elected, or of any succeeding terms to or for which he 
may be elected,”’ their liability continues. Angero v. 
Keen, 1 M. & W. 390; Oswald v. Mayor, D. & Berwick, 
1E. & B. 295; also, 3 id. 653, 5 H. L. Cas. 856; Brandt 
on Surety, §§ 139, 144. (2) The monthly dues and fines 
of a building and loan association being payable in 
cash, the presence and acquiescence of the executive 
officers when promises to pay are given by members, or 
others for them, and accepted by the treasurer, will 
not discharge sureties on his official bond from liability 
for credit thus given, andloss. The unauthorized acts 
or laches of one agent of a corporation cannot annul 
its rules relating to the duties of another agent, nor 
discharge him or his sureties from liability fora breach 
of its regulations. In Morris Canal v. Van Vorst, 1 
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Zab. 100, it was held that the by-laws of a company 
requiring a periodical examination of a cashier's ac- 
counts were for the security of the company, and that 
asurety would not be discharged for a neglect of his 
duty by the directors. In Union Bank vy. Forrest, 3 
Cr. C. C. 218, the neglect of a cashier to settle the daily 
accounts of the teller, according to a by-law of the 
bauk, was held not to discharge the teller’s sureties. 
See, also, Amherst Bank v. Root, 2 Metc. 522. (3) 
Where fines and dues are not actually received by the 
treasurer, the damage sustained thereby is the rule for 
making the assessment. People’s Building and Loan 
Association of Camden v. Wroth. Opinion by Scud- 
der, J. 





———__>__—_- 


UNITED STATES CIRCUIT 
STRACT.* 


CORPORATION — ULTRA VIRES— UNDER AUTHORITY 
TO BORROW MONEY CANNOT ISSUE IRREDEEMABLE 
BoNDs. — Under an authority to borrow money a rail- 
road company has no right to raise money by the issue 
of irredeemable bonds entitling the holder merely to a 
share of the earnings after the payment of a certain 
dividend to the stockholders. Nor has it the right to 
issue interest-bearing bonds, secured by mortgage, if 
a@ portion of such bonds are perpetual. A railroad 
company, after insolvency and appointment of receiv- 
ers, adopted a plan by which, in order to pay the float- 
ing debt, income bonds were to be issued and sold 
entitling the holder to a certain dividend and share in 
the profits after payment of a dividend to stockhold- 
ers; and in order to retire and pay the mortgage debts 
of the company, bonds secured by a new mortgage for 
the whole amount of such debts were to be executed, 
some of which were to be payable in fifty years, and 
the others to be perpetual. Held, that in the absence 
of express legislative authority the issue of such obli- 
gations was beyond the power of the company, and 
would be restrained by injunction at the suit of stock- 
holders. Thomas v. West Jersey R. Co., 101 U.S. 82. 
(See, also, note to this case in 7 Fed. Rep. 395, by J. C. 
Harper, where the authorities bearing upon this ques- 
tion presented are collated). U. 8. Cire. Ct., E. D. 
Pennsylvania, April 21, 1881. Taylor v. Philadelphia 
and Reading Railroad Co. Opinion by McKenunan, J. 


COURT AB- 


MANDAMUS — OFFICE OF WRIT. — The only office of 
the writ of mandamus, when addressed to a public 
officer, is to compel him to exercise such functions as 
the law confers upon him, and such part of the man- 
date of the writ as enjoins the performance of duties 
he has, under the law, no power to perform, is void. 
High on Extr. Rem., § 32; Johnson v. Lucas, 11 Humph. 
306; Houston Tap., etc., R. Co. v. Randolph, 24 Tex. 
317; Williams v. Smith, 6 Cal. 91; People v. Forquer, 
Breese, 68; United States v. County of Clark, 95 U.S. 
769. U. 8. Cire. Ct., Kansas, March, 1881. United 
States v. Labette County. Opinion by McCrary, C. J. 








CORRESPONDENCE. 


PLEADING CONTRACT AND FRAUD. 


Editor of the Albany Law Journal: 

The Law JourNAL for this week has just been re- 
ceived, and among the communications I find one 
entitled, ‘* Pleading Contract and Fraud,”’ by “G. H. 
P.” In this young practitioner I recognize with pleas- 
ure a friend of childhood and of later years, but of 
whose whereabouts I have for some time been igno- 





* Appearing in 7 Federal Reporter. 








rant, and with your permission I will pay my respects 
to him by answering his questions. 

As your correspondent has stated the principles and 
doctrines of the two lines of decisions, viz., those of 
Ross y. Mather, 51 N. Y. 108, etc., and Connaughty v. 
Nichols, 42 id. 83, etc., there does seem to be an incon- 
sistency which might well shake one’s faith in the 
soundness of the Court of Appeal; but a critical ex- 
amination of the facts, and more especially of the 
pleadings of these cases, will disclose the distinction 
upon which the court has frequently insisted when 
opposing counsel cited these apparently irreconcilable 
decisions. 

By Ross v. Mather, and the cases following it, the 
rule was established that where the complaint is based 
on fraud, pure and simple, and contract alone was 
proven, the action could not be sustained; but the 
doctrine of Connaughty v. Nichols, etc., is that when 
the complaint states a good cause of action on con- 
tract and contains additional allegations of fraud, and 
no fraud is proven, the latter is treated as surplusage 
and a recovery may be had on contract. Let me refer 
“G. H. P.”” to Greentree v. Rosenstock, 61 N. Y. 583, 
and the remarks of the learned Judge Dwight, page 
590, in which he discusses Ross vy. Mather, and Con- 
naughty v. Nichols, and says they may well stand 
together. 

In Graves v. Waite, 59 N. Y. 156, he will find an 
opinion per curiam (the appellant relying on the first 
case above), which will throw further light on the mat- 
ter. Judge Earl has been one of the court by which 
each of these cases was passed upon, and has concurred 
in the rulings made; he writes the opinion in Neftel v. 
Lightstone upon the authority of Connaughty v. Nich- 
ols; but to see that in his mind as well as in that of 
the court of which he was a member, there was this 
distinction, we have but to read Maithew v. Cady, 61.N. 
Y. 651, where he writes the opinion distinguishing 
these much-abused doctrines. 

The judiciary committees of the Legislature recog- 
nize it by the amendments in 1879, to the Code, which 
has now become subdivision 4 of section 549, and is in 
substance as follows: In an action on contract, where 
the complaint alleges fraud in contracting the liability, 
the plaintiff cannot recover unless he proves the fraud. 

Hoping ‘“‘G. H. P.” will be satisfied after a study of 
the reports to which reference is made, 

Iam, very respectfully, 

BuFrraLo, August 20, 1881. 


S. A. 8. 


TAXATION OF MORTGAGES. 


Editor of the Albany Law Journal: 


Would not the device for avoiding taxation of mort- 
gages, referred to in your issue of August 6th, under 
the head of Notes, on page 120, be liable to the objec- 
tion that such a transaction would be a fraud upon the 
face of it, and against public policy, and therefore 
void? And would not a man loaning money upon any 
such terms, run the risk of losing the whole of his 
money? J.C. BuxBIie. 

Winston, N. C., August 17, 1881. 


A QUERY. 


Editor of the Albany Law Journal: 


I would like your opinion, through the columns of 
your valuable JOURNAL, as to whether or not a county 
judge, of the county where the person is arrested, has 
jurisdiction to take bail in a case of a person arrested 
for obtaining goods under false pretenses, when the 
warrant is issued by a judge of a foreign county. 

Respectfully, yours, i. ©. ME. 

Le Roy, N. Y., August 8, 1881. 
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CURRENT TOPICS. 





[* answer to many inquiries, hints and sugges- 
tions for several years, we are now able to an- 
nounce that an index-digest of the first twenty vol- 
umes of the ALBANY Law JouRNAL is in press and 
will soon be issued. This is a work long needed, 
involving a vast amount of labor, and which we 
think will prove peculiarly acceptable and valuable 
to our readers. It has been prepared with great 
care by very competent and experienced hands, 
We shall be sadly disappointed if it does not save 
ourselves, as well as our readers, a great deal of 
time and prevent vexation. 

The executive committee of the New York State 
Bar Association have resolved ‘‘that any city or 
county, or other local bar association in this State, 
may appoint delegates, not exceeding three in num- 
ber, to the next annual meeting of the association, 
to be held in the city of Albany, on the 20th day 
of September, 1881, and that such delegates shall be 
entitled to participate in the proceedings at and 
during such meeting.” Mr. Julien T. Davies, the 
corresponding secretary, writes us: ‘‘T have made 
efforts to obtain a complete list of the bar associa- 
tions in this State by addressing the various county 
clerks and others, but I have received very few re- 
plies to my inquiries, and feel by no means sure 
that I am in communication with all the city, county 
or other local bar associations in this State. For 
that reason it may occur that some of the local bar 
associations who have the right to appoint delegates 
to the annual meeting under the eighth resolution, 
herewith inclosed, will omit to avail themselves of 
this privilege.” It is to be hoped that this invita- 
tion will be heeded, and that the managers of the 
association will not be forced, in order to get an 
audience, to the shifts of the man in Scripture 
who gave the feast. We shall feel very much 
ashamed if Mr. Justice Matthews has no larger an 
audience than Mr. Clarkson Potter had for his ad- 
dress at the late convention of the American Bar 
Association at Saratoga. 


In common with some others we had supposed 
that our last Legislature had pensioned the judges. 
But a scrutiny of the laws will show that they have 
done nothing of the sort. By chapter 62 of the 
Laws of 1881, it is provided that any judge or jus- 
tice who shall be ‘‘ removed,” pursuant to section 11 
of article 6 of the Constitution, for any cause not 
involving moral delinquency, shall continue to re- 
ceive, during life and until the expiration of the 
term for which he was elected, one-half his salary, 
not exceeding $3,000 annually. This refers to re- 


moval by joint resolution, on charges to be heard. 
It does not touch the case, provided for in section 13, 


Vou. 24.— No. 10. 





of retirement by reason of arriving at the age of 
seventy years. The latter is a case constantly oc- 
curring; the former never or seldom occurs. The 
act probably was passed with special reference to 
disability and removal by reason of sickness or 
mental incapacity. The other is a case which 
should at once be provided for. It seems to us 
much more important to set apart a few thousands 
for aged and faithful judicial servants of the State, 
than to heap millions upon the ‘‘ white elephant ” at 
the top of Capitol Hill. 


An important amendment of the Judiciary Arti- 
cle of our State Constitution is pending, to be voted 
on at this fall’s election. It provides for twelve ad- 
ditional justices of the Supreme Court — two in the 
first, fifth, seventh, and eighth districts, respect- 
ively, and one in the second, third, fourth, and 
sixth districts, respectively. This amendment 
should certainly prevail. It would have been 
better to provide for two additional justices in the 
Third District, which contains the great and liti- 
gious counties of Albany and Rensselaer, but we 
shall be thankful for even one. This amendment 
must be supplemented by legislation calculated to 
send business into the county courts; for example, 
an act denying costs in actions in the Supreme 
Court of which the county courts have jurisdiction. 
The proposed amendment of the Constitution will 
alleviate, but it will not cure, our ills. Something 
must be done by distribution and equalization of 
judicial labor. Of course the act which we propose 
should not apply in counties where there is no sepa- 
rate surrogate. 

It has long been observed that queer cases travel 
in “schools.” No matter how novel a legal ques- 
tion arises, it is sure to come up somewhere else and 
be contemporaneously decided. This fact has re- 
ceived three striking illustrations of late. When 
Lazier v. Horan, lowa Supreme Court, 23 Alb. L. 
J. 150, on the question of the liability of the maker 
of anote payable at bank, who has deposited the 
amount in the bank, to meet the note, and the bank 
fails, and the note is not presented at maturity, 
was before the court, there was not a precedent 
known for the decision there made; but the same 
question was about the same time decided the same 
way in Bank y. Zorn, South Carolina Supreme Court, 
ante, 142, and the other way in Indig v. National 
City Bank, 80 N. Y. 100, ante, 82. Soin Monk v. 
Packard, 71 Me. 309; 8. C., 36 Am. Rep. 315; 23 
Alb. L. J. 366, it was held that a burial ground 
near dwellings is not necessarily 1 nuisance; and 
the like was held by the Alabama Supreme Court, 
in Kingsbury v. Flowers, 2 So. L. J. 382. And so in 
Winspear v. Accident Ins. Co., 6 Q. B. D. 42; 8. C., 
23 Alb. L. J. 79, it was held that where a man was 
seized with a fit while fording a river, and falling 
down was drowned, this was a death by accident 
and not by disease; and now in Lawrence v. Acci- 
dental Ins. Co., 7 Q. B. D. 216, the same is held 
where a man was seized with a fit at a railway sta- 
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tion, and falling off the platform across the rails, 
was killed by atrain. These latter cases we shall 
state more fully next week. 


We have now read Mr. Phelps’ address before the 
American Bar Association, as we hope all our read- 
ers have done. It is in the main a most admirable 
piece of work. It gives us pain however to observe 
that Mr. Phelps is not only heretical about codifica- 
tion, but about married women, and about accused 
persons as witnesses in their own behalf. While he 
may be described as conservative on the Code busi- 
ness, he must be styled reactionary on the other two 
matters. These have passed into successful and 
approved operation in nearly every community, and 
it is safe to say there will never be a retrograde 
movement in respect to them. It is singular to ob- 
serve that Mr. Phelps treats the privilege of the 
accused to testify for himself as affording ‘‘ facili- 
ties for escape.” One of the most common of the 
stock arguments formerly advanced against it was 
the idea that it was cruel to the accused, tending 
generally to his conviction! As to married women, 
we have no scruple in saying that ‘‘the husband is 
the antagonist against whom the wife chiefly needs 
protection.” Under the old system he absorbed her 
property and she was at his mercy as to her pecuniary 
interests. Even in this State, after so much has been 
done to ameliorate the wife’s condition, if she has no 
property of her own, or if her husband has succeeded, 
as he too often does, in coaxing her means away 
from her, she still has no indemnity for her own,or any 
right in his, which he cannot deprive her of by will, 
except her dower, and that is offset by his curtesy. 
We have very small faith in ‘‘the old-time sacred- 
ness” of the married state in respect to property 
rights. It was a ‘‘sacredness” that equity always 
denounced, and provided remedies against. We 
are often inclined to think the law of community 
in goods acquired after marriage, which prevails in 
several of our States, is the fairest and best. We 
see no inequitable or impolitic ‘‘ transposition of 
sex” in allowing to a wife her own property and 
her own share of the joint savings and earnings. 
As to the subject of codification, Mr. Phelps has 
undoubtedly touched upon the weak spot, namely, 
the proneness of Legislatures to meddle with the 
fundamental law to suit particular interests. But 
this is inherent in our system. The same is possible 
now with our unwritten law, and although we grant 
that it is not so apt to happen, yet it frequently does 
happen, and not always for the worse. Our Legis- 
latures must be ‘‘educated up” to a wise conserv- 
atism. But after all, it is a weak objection to the 
practicability of a written law, that the Legislature 
can write it differently. The same is true of stat- 
ute law, but it never has been deemed a valid ob- 
jection. What men need is a written law; no mat- 
ter how often it may be changed, so that it is not 
in the caprice of a judge to make or unmake it in 
the particular case. If the suitor knows what it is 


at a particular time, that is the main thing. Mr. 
Phelps deprecates the substitution of a ‘‘ skeleton ” 





for the present body of the law. What codification 
proposes is not to substitute a skeleton, bnt to put a 
skeleton into the present boneless jelly-fish body of 
the common law. But of this more next winter. 





NOTES OF CASES. 





N State v. Foley, 15 Nev. 64, it is held that one 
convicted in another State of an infamous of- 
fense is thereby disqualified from testifying in Ne- 
vada. This is a much mooted question. The prin- 
cipal case is based upon and sustained by State v. 
Chandler, 3 Hawks, 393, and Chase v. Blodgett, 10 
N. H. 22. Opposed to it are Com. v. Green, 17 
Mass. 539; Nat. Trust Co. v. Gleason, T7 N. Y. 400; 
8. C., 33 Am. Rep. 632, and Sims v. Sims, 75 N. Y. 
466. Greenleaf (1 Ev., § 376) says the weight of 
modern opinion is the other way, and Bishop takes 
the same view (1 Cr. L., § 976). The principal case 
does not refer to the New York decisions above 
cited. The court say in the principal case: ‘‘ The 
argument to which most weight seems to be attached 
is, that the State will not enforce the penalty of a 
crime committed beyond its jurisdiction, and the 
denial to a convict of the right to testify, they say, 
is a part of his punishment. This argument is very 
satisfactorily met and entirely refuted in both the 
North Carolina and New Hampshire cases above 
referred to. They say, in effect, that the ground 
upon which a convict is held incompetent to testify 
is, that there is no presumption that he will speak 
the truth; he is excluded, not for the purpose of 
punishing him, but for the protection of the party 
against whom he offers to testify; if it thereby re- 
sults incidentally that he is subjected to humiliation 
and disgrace, this is an inconvenience which it is 
entirely within the power of the State to impose, 
and of which he has no more right to complain than 
an atheist had to complain of the discredit which 
the laws of many countries formerly attached to his 
oath.” ‘*The common-law rule in substance is, that 
when it has been shown by evidence which imports 
verity, that a man has been adjudged guilty of an 
infamous crime, he is no longer worthy of belief, 
and no man’s life or liberty or property is to be 
affected by his oath. In England, the country 
from which we have received the common law, it is 
true that a foreign conviction did not disqualify a 
person from testifying, but the reason of this was 
that the record of his conviction was not conclu- 
sive evidence of the fact in an English court.” It 
is otherwise among the States of the Union, say thie 
court. 


It is rather unusual, we imagine, to grant a new 
trial on account of leading questions, but this was 
done in Coon v. People, 99 Tll. 368 (Mr. Freeman’s 
advance sheets). It was there held that where the 
only witnesses testifying, who show any criminal 
conduct in one accused of crime, are two little girls, 
aged eleven and nine years, and the court allows 
leading questions to be propounded to each of them 
upon the most material and vital part of the accusa- 
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tion, against the objection of the prisoner, a judg- 
ment of conviction will be reversed. The accusa- 
tion was assault with intent to commit rape. The 
court observed: ‘‘It is said that the tender years 
of the witnesses rendered it allowable to pursue this 
course of examination. It is true that leading 
questions may lawfully be resorted to under certain 
circumstances, as where the propounding of gen- 
eral questions has been tried and there has been a 
failure to get specific answers, either by reason of 
the stupidity of the witness or of a disposition to 
prevaricate, developed by an examination upon such 
general questions, and in perhaps some other special 
cases. It is a question on which the court should 
exercise a sound discretion. The general rule, how- 
ever, is, that leading questions are improper, and 
this general rule ought not to be departed from un- 
less for some proper and apparent cause. No such 
cause is shown here. The tender age of these wit- 
nesses, instead of furnishing a good reason for de- 
parting from the rule with some apparent necessity, 
did, in fact, furnish a cogent reason why leading 
questions should not have been permitted; for we 
all know that children of such age are usually more 
liable to be misled in that way than are witnesses of 
more mature years. We do not say that leading 
questions may not, under some circumstances, be 
permitted, properly and lawfully, nor is it intended 
to decide that the erroneous toleration by the court 
of leading questions will, in all cases, constitute 
sufficient cause for reversing the judgment of such 
court; but in a case like this, where the statements 
of thé witnesses are, under the circumstances, very 
improbable and well nigh incredible, and where the 
leading questions complained of relate to the most 
vital points of the inquiry, and where no reason or 
necessity for resort to such questions is made to ap- 
pear, and where it is plain that it is an abuse of the 
discretion of the court, we feel compelled to reverse, 
and for that cause We doubt that a new 
trial has ever been granted for this reason in a civil 
The application has frequently been denied ; 


Parsons v. luff, 

38 Me. 137; Hopkinson v. Stecl, 12 Vt. 582, and 
Metcalf, J., says, in Green v. Gould, 3 Allen, 466: 
“We are not aware of any case in which a new trial 
has ever been granted for the that leading 
to, have been allowed 
The principal case cites 


alone.” 


ease. 


Mershon v. Hohensack, 22 N. J. 372; 


reason 
questions, though obj: ct 
to be put to a witness.” 
no authorities. 


Sawyer v. Kellogg, United States Circuit, District 
of New Jersey, before Mr. Justice Bradley and 
Nixon, J., is an interesting example of the restraint 
put upon the deceptive use of a man’s name as a 
trade-mark. The court said: ‘*The complainant’s 
label, which he alleges that the defendant has wrong- 
fully imitated, had been in use substantially in the 
same form for a dozen or more years prior to the 
bringing of the suit. It consists of a blue wrap- 
per, pasted around a small bottle holding the blue- 
ing, and containing, in separate compartments, vari- 
ous inscriptions in letters of silver bronze. The 


first compartment contains the general designation 





of the article in the words, ‘ Sawyer’s Crystal Blue 
and Safety Box.’ The other compartments are in 
finer print, and contain commendations of the qual- 
ity of the article, directions for use, and the name 
of the party by whom it was prepared. The label 
complained of, and admitted to be prepared and 
used by the defendant, is of the same size, color 
and type, and of the same general appearance as 
that of the complainant, being divided into com- 
partments corresponding with those in his label. 
The inscriptions, although not identical, appear 
very like. The general designation is in these 
words: ‘Sawin’s Soluble Blue and Pepper Boa.’ 
Placing the two labels side by side, it is easy to dis- 
tinguish them. But ordinary persons in the habit 
of buying the complainant’s bottles would be very 
easily deceived in buying the defendant’s for them, 
the general appearance being so similar in every re- 
spect. That the defendant’s label is a designed 
imitation of the complainant’s scarcely admits of a 
doubt. Such perfect similarity could hardly have 
been the result of chance. We do not mean to say 
that it would be a justification if it were accidental, 
but it is apparent that it was designed. Sawin is 
not the defendant’s name. Why, then, did he use 
Sawin’s name and not his own? It was evidently 
done for the purpose of making a closer imitation 
of Sawyer’s label. The defendant, it is true, alleges 
that he does not put up the blueing for himself, but 
fora firm by the name of Barron & Co., who di- 
rected him to adopt the label in question. But 
this is no excuse for him, unless Barron & Co. were 
entitled to use the label. The defendant attempts 
to show that they had such a title by having hired 
from Sawin the right to use his name. This pre- 
text is too shallow. It is shown, indeed, that Sawin 
did manufacture blueing, and used a label of his 
own, but it was wholly unlike the label in question. 
The use of his name by Barron & Co., in the label 
complained of, was evidently obtained for the pur- 
pose of making it more closely resemble Sawyer’s. 
Sawin’s blueing had no such reputation in the com- 
munity as to make it an object to hire his name. 
As the label stands it speaks a falsehood. The arti- 
cle covered by it is not ‘Sawin’s Soluble Blue,’ and 
it is not ‘prepared by W. E. Sawin, Jr.,’ as stated 
at the foot of the label. It evidently speaks this 
falsehood for a purpose, and that purpose we are 
satisfied is to obtain a closer imitation to Sawyer’s 
label. It is no excuse for the defendant that he 
does this work for other persons. He is just as 
guilty as if he did it for himself. All who are con- 
cerned in the commission of a tort are alike amena- 
ble to the party injured.” The most ingenious 
device to take advantage of another’s name as a 
trade-mark, that we ever heard of, was in an Eng- 
lish case where the defendant, imitating Stephens’ 
name upon advertisements of steel pens, used the 
words ‘‘ Steel pens.” This did not succeed. 


As a postscript to our article on Mental Suffering 
as an Element of Damages in Actions of Negli- 
gence, ante, 144, and that on Remote Injury, 23 
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Alb. L. Jour. 344, we call attention to Bovee v. 
Town of Danville, 53 Vt. 190. This was an action 
for injuries from a defective highway, one of the 
injuries being a miscarriage, whereby twins prema- 
turely came into the world, and proved love’s labor 
lost. The trial court charged that plaintiff, the 
mother, was entitled to recover, among other 
things, for any injury to her feelings occasioned by 
the misfortune. Ross, J., in reviewing this part of 
the charge, uses this language: ‘‘ Any injured feel- 
ings following the miscarriage, not part of the pain 
naturally attending it, are too remote to be con- 
sidered an element of damage. If the plaintiff 
lamented the loss of her offspring, such grief in- 
volves too much an element of sentiment to be left 
to the conjecture and caprice of a jury. If like 
Rachel she wept for her children, and would not be 
comforted, a question of continuing damage is pre- 
sented, too delicate to be weighed by any scales 
which the law has yet invented.” 


— - + ——. 


HUMOROUS PHASES OF RECENT 
REPORTS. 


SOME 





O our recent paragraph on Kingsbury v. Whitaker, 
82 La. Ann. 1055; 8. C., 36 Am. Rep. 278, ante, 
141, we should have appended the following re- 
marks of the court in that case on mental eccen- 
tricities: ‘*The human mind is the mystery of 
mysteries, and the shadowy confines, which separate 
the sanity of insane men from the insanity of sane 
men, are peopled with infinite perplexities. Swe- 
denborg, Pascal, Luther, Ben Jonson, Goethe, 
Brougham, Napoleon Bonaparte, and many other 
eminent men, were the subjects of delusions or 
eccentricities, difficult to reconcile with perfect in- 
tellectual health. On the other hand, the books are 
full of cases of persons undoubtedly insane in some 
respects, who, at some times, and in regard to many 
subjects, manifest the most wholesome sanity.” 

It has been recently judicially held that bad spell- 
ing will not vitiate a will. Thus in Rosenberg v. 
Frank, California Supreme Court, July 29, 1881, 7 
Pac. C. L. J. 818, pro rato was considered good 
enough for pro rata. The court said: ‘It is of 
frequent occurrence that men of clear and vigorous 
minds, and who think, speak, and write clearly, 
spell badly. History affords many instances of it. 
Carlyle says that Marshal Saxe was the ‘worst 
speller ever known.’ The great duke of Marlbor- 
ough, who was not only distinguished as a success- 
ful warrior but also as an able statesman among 
able statesmen, had the same failing, and if we 
may credit Madame de Remusat, Napoleon was re- 
markably deficient in writing and speaking the 
French language, which may be said to have been 
his native tongue. The phonetic style of writing 
does not necessarily detract from the clearness of a 
composition.”” See ‘‘ Queer Wills,” ante, 100. 


The third volume of Denio’s Reports is not ex- 
actly a ‘‘recent report,” but as it happens to illus- 
trate the unimportance of grammar and punctuation 
in a will, we lay it under contribution. 


In Areson 





v. Areson, p. 458, the Court of Errors held that in a 
will by which the testator gave to his wife ‘‘ all my 
real estate, one clock, and the interest of five hun- 
dred dollars during her life-time,” the words 
‘*during her life time” qualified all the antecedent 
subjects, and the widow took only a life-estate in 
the lands. This was pronounced by eleven sena- 
tors against ten, reversing the unanimous decision of 
the Supreme Court consisting of Nelson, Bronson, 
and Cowen, judges. Senator Barlow said: ‘‘ Punctu- 
ation determines nothing. It is true that by it sen- 
tences are assorted, and the intent is more readily 
presented to the eye; or it may be it is entirely per- 
verted and destroyed. All depends upon the intent 
of the writer. Intent is every thing; and very lit- 
tle reliance should be placed upon the capricious 
rules of grammar. By travelling this road to de- 
clare and carry out the law of the land, we asso- 
ciate in one grand group of oracles, not only the 
profound jurists of former and present ages, but 
also the grammarians and critics of the present day, 
with all their learning in regard to commas, semi- 
colons, ete.; and the strife comes up between the 
schools of Coke and Murray.” Senator Wright had 
some trouble about the idea of a life estate in a 
clock, and he solved it as follows: ‘‘It may not be 
usual, and may perhaps be regarded as very singu- 
lar, that a man should create a life estate in a clock, 
Yet I am not at liberty to say that this old man had 
not received this old time-piece from his venerable 
parent, and that he regarded it as a part and parcel 
of that inheritance which should be preserved and 
continued in his family until old age and use ren- 
dered it unfit for its customary resting-place behind 
the door, and that he was willing to confide this 
family relic to his widow while she survived her 
aged companion, and then it should again serve to 
tick away another generation with some other mem- 
ber of his family.” This is sentimental, but very 
thin. ‘‘My Grandfather’s Clock” had not then 
been written. The Supreme Court were clearly 
right, and so were ten senators. It is a fair com- 
mentary on this decision to remark, that while Sen- 
tor Wright’s meaning is evident, he said just the 
contrary of what he meant. He was as much in 
trouble with his antecedents the testator was. 
He starts out all right: ‘‘I am not at liberty to say 
that this old man had not received this old time- 
piece; but in the next clause he forgets his nega- 
tives, and continues: ‘‘and that he regarded it,” 
and ‘‘that he was willing to confide,” etc., when 
what he meant was that he was ‘not at liberty to 
say” that the old man ‘‘had not regarded it,” and 
‘was not willing to confide it,” etc. But as it 
stands, he declares himself ‘‘ not at liberty to say” 
that the old man ‘‘had regarded it” and ‘‘ was 
willing to confide it,” ete. The court need as much 
charity from grammarians as the testator; we think, 
more. 

The sixty-fourth volume of Georgia Reports con- 


as 


tains the last opinions of Judge Bleckley. We ex- 
tract the following bits of wit and wisdom: ‘‘ No 


court can mould its decisions by a higher standard 
of morality than the morality of the law. Law is 
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the measure of forensic justice. So far as I know, 
the court-house is the only place on earth where the 
vicious and the virtuous may contend upon perfectly 
equal terms, receive the same patient and impartial 
hearing, and have their respective dues, whatever 
they may be, meted out in the decision. It is this 
characteristic, more than any other, which entitles 
the court-house to be called a temple of justice.” 
Gilham v. Wells, p. 192. ‘*There are so many 
Hawks in the facts in this case that the air is a lit- 
tle darkened.” Hawks v. Hawks, p. 239. In Neal 
v. State, p. 272, it was held that a verdict was not 
vitiated by the court's allowing a juror to go out 
during the argument, accompanied only by an offi- 
cer, to attend a call of nature. Judge Bleckley ob- 
served: ‘* What can be more fit than for the court 
to send out a juror, attended by a bailiff, when he 
is under a stress of nature which civilized man re- 
gards as a summons to retire? A comparison of 
the various possible methods of meeting and deal- 
ing with such an exigency had better be left to 
silent meditation than discussed here with needless 
realism. It is enough if those who may become in- 
terested in the subject will form a mental picture of 
the situation, and contemplate it for themselves.” 
In Davis v. Mayor and Council of Macon, p. 128, he 
observed: ‘‘ When I was a solicitor-general nothing 
in my experience struck me with more force than 
that, term after term, in each county of my circuit, 
I met substantially the same body of people who 
had connection with the criminal docket — the same 
array of prosecutors, defendants, and witnesses. 
Here and there a new man would come in, and oc- 
casionally a prosecutor would become a prosecuted, 
and vice versa, and the witness class would occasion- 
ally disintegrate and mix up with the other two; 
but my intimates were, and continued to be for 
four years, very much the same individuals. They 
were my regular customers.” In Cleveland v. Cham- 
bliss, p. 352, speaking of a point first raised on ap- 
peal, he said: ‘‘ The point appears here in its virgin 
state, wearing all its maiden blushes, and is there- 
fore out of place.” 

But the most singular and the most touching de- 
cision in this volume is the following, by Judge 
Bleckley. We have given it before, but it is good 
vacation reading, and we would give all the oppor- 
tunity to admire it as much as we do: 

In THE MATTER OF REst. 


test for hand and brow and breast, 
For fingers, heart and brain ! 
Rest and peace! a long release 
From labor and from pain; 
Pain of doubt, fatigue, despair — 
Pain of darkness everywhere, 
And seeking light in vain ! 


as 2 


“2. Peace and rest! Are they the best 
For mortals here below ? 
Is soft repose from work and woes 
A bliss for men to know ? 
Bliss of time is bliss of toil; 
No bliss but this, from sun and soil, 
Does God permit to grow.” 


The reporter appends the following explanation: 
‘** Justice Bleckley having resigned, at the conclu- 
sion of his last opinion, read from the bench ‘the 





above exquisite little poem, which was ordered 
spread upon the minutes by the court. It consti- 
tutes a fit close to the judicial career of one whose 
opinions in these reports show him not only to have 
been the profound lawyer, but also the accomplished 
scholar.” 

Arkansas furnishes two rather amusing recent 
cases. In State v. Vandimark, 35 Ark. 396, the de- 
fendant was indicted for false pretenses, in repre- 
senting himself, among other things, as ‘‘a fine 
gentleman, and a trusty, worthy and reliable man,” 
the truth of which representations the indictment 
negatived, and added that the defendant was ‘‘a 
fakir and a cheat.” The dictionary says a ‘‘ fakir” 
is ‘tan Oriental religious ascetic or begging monk.” 
We know that boys in college use it in the sense of 
cheating about their lessons. In Williams v. State, 
p. 430, an indictment for illegally selling whisky, 
the defendant sold candy at ten cents a stick and 
threw in a drink of ‘‘Home Bitters.” It was held 
that the device would not work, but there must be 
proof that ‘‘Home Bitters” was composed of 
whisky. 





ei 


TITLE TO ARTICLES SOLD ON INSTALLMENT 
METHOD. 


PENNSYLVANIA SUPREME COURT, JANUARY, 1880. 


STADTFIELD Vv. HUNTSMAN. 

Household furniture was sold to C., who took possession of it, 
he executing to the vendor a written agreement to pay for 
the same in installments, and that the furniture was to 
remain the property of the vendor until paid for. Held, 
that a purchaser of such furniture without notice and in 
good faith for value from C. took title to the same against 
the vendor to C., although C. had not paid for it. 


F gp of replevin by Huntsman & Co. to recover 

furniture in the possession of Stadtfield. The 
facts were these: In October, 1877, one Carpenter pro- 
cured the furniture in question from Huntsman & Co., 
who charged the same to him at a specified price; he 
executing at the time this agreement, which was writ- 
ten in the books of Huntsman & Co., under the charge 
to Carpenter: 

‘“The above goods are received by the undersigned, 
Otis B. Carpenter, upon the following conditions, to 
wit: I hereby agree to pay not less than five dollars 
for each succeeding week until the above amount is 
paid; the goods above enumerated to be and remain 
the property of D. W. Huntsman & Co., subject to 
removal by them or their order, upon my failure to 
make any or all of the above payments. 

O. B. CARPENTER.”’ 

After the furniture had been delivered into his pos- 
session, Carpenter sold and delivered the same to 
Statsfield, who purchased in good faith for value, and 
without notice that Huntsman & Co. had any claim 
upon it. In November, 1877, in consequence of the 
nonpayment of the installments agreed to be paid by 
Carpenter, this action was brought. 

The court below held that plaintiff was entitled to 
recover on the authority of Enlow v. Klein, 29 P. F. 
Smith, 488, and other cases. A judgment in favor of 
plaintiff being entered defendant took a writ of error. 





Duff and Alcorn, for plaintiff in error. 
Kennedy and Doty, for defendants in error. 


Paxson, J. It has long been an established rule in 
Pennsylvania that a sale and delivery of personal 
property, with an agreement that the ownership shall 





remain in the vendor until the purchase-money is paid 
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is fraudulent and void as to the creditors of the vendee 
and innocent purchasers. Yet there are exceptions to 
the rule that possession must accompany the owner- 
ship of chattels. It was said by Tilghman, C. J., in 
Martin v. Mathiot, 14 8. & R. 214, that ‘‘ there are cer- 
tuin necessary and lawful contracts by which the 
owner parts with the possession, and yet fraud cannot 
be presumed. Such are the contracts of lending and 
hiring, both very useful, and without which society 
could not well exist. It is of the essence of these that 
the owner should give upthe possession for a time.” 
Various devices have been resorted to at times to 
evade the above rule, but it is believed, in the longline 
of cases upon this subject, it has not been substantially 
departed from. There have been numerous cases of 
bailment, some of them perhaps very close upon the 
border, where no present contract of sale is made, that 
have been excepted from the operation of the rule. 
Any apparent conflict between decided cases is doubt- 
less owing to the difficulty of applying the principle 
referred to to the facts of a particular case. 

The transaction between the plaintiffs below and O. 
B. Carpenter was not a bailment either in form or 
substance. It was not a lending of the goods, nor was 
it acontract of hiring. It wasasale of the furniture 
for a stipulated sum or price, and was so charged upon 
the plaintiff's books. The delivery however was made 
upon an agreement signed by Carpenter to pay ‘not 
less than $5 for each succeeding week until the above 
amount ($113.75, the price of the articles) is paid, the 
goods above enumerated to be and remain the property 
of D. W. Huntsman & Co., subject to removal by them 
or their order, upon any failure to make any or all of 
the above payments.’’ The purchaser having received 
the furniture under this agreement, placed it in his 
house, and failed to make any of the stipulated pay- 
ments, and finally sold it to the defendant below, who 
took it without notice of the agreement. The court 
below held, under the authority of Enlow y. Klein, 29 
P. F. S. 488, that the defendant took notitle, and the 
plaintiffs were entitled to recover. 

A number of authorities were cited as sustaining the 
ruling of the court. A brief reference to them may 
not be out of place. Clark vy. Jack, 7 Watts, 375, was 
aloan of personal property, subject to be turned into 
asale at a future time upon compliance with certain 
conditions. It was said by the court: ‘ Properly 
speaking, there was not a sale, but a contract to sell at 
a future day; and the delivery in the mean time was a 
loan subject to be turned into a sale by compliance 
with certain conditions.”’ Jyers v. Harvey, 2 Penrose 
& Watts, 478, was aclear case of bailment. The per- 
sonal property in question had been purchased at a 
sheriff's sale, and left in the possession of the defend- 
ant under a lease from the purchaser. In Lehigh Co. v. 
Field, 8 W. & S. 252, there was merely an agreement 
for a future sale. There was no present sale between 
the parties; the boatmen were the servants of the 
company ; the boats in question remained in the osten- 
sible ownership of the company; they retained their 
places on the company’s register, and were not distin- 
guishable from their other boats; the men had merely 
the privilege of buying them at a future time when a 
bill of sale was to be made therefor. Rose v. Story, 1 
Barr, 190, isan authority so strongly the other way 
that we need not discuss it. No fault is found with 
the principle cited therefrom, that ‘“ where, by the 
terms of the contract, the vendee receives a chattel to 
keep fora certain time and then to become owner of 
it, if he has paid the stipulated price, otherwise to pay 
for its use, he receives it as bailee, and the property 
is not changed until the price is paid.”’ This principle 
does not apply here, for we have no such facts. Rowe 
v. Sharp, 1 P. F. S. 26, was a bailment. Sharp, by 


writing, let to Goff two billiard tables for nine months, 
Goff to use them at his place of business, pay a certain 





sum for their use, and at the end of the term to rede- 
liverthem, and if then Goff had complied with the 
covenants of the agreement, Sharp was to make hima 
bill of sale of the tables, the consideration for which 
was to be the sum paid fortheir use. ‘This was held to 
be a bailment for the use of the tables, with a provision 
for sale in case of the payment of the price. In Cham- 
berlain v. Smith, 8 Wright, 431, there was a contract by 
which a yoke of oxen was delivered to a hirer * to keep 
and work in a reasonable farmer-like manner for the 
term of one year; said cattle to be returned in one 
year. But the said Mr. Wharter (the hirer) has the 
privilege, by paying forty dollars and legal interest at 
the expiration of the year, to keep said cattle.’ Mr. 
Justice Strong, who delivered the opinion of the court, 
in speaking of this contract, said: ‘* It was a bailment, 
notasale;a bailment with a refusal of the cattle fora 
stipulated time. The bailee received them to keep and 
use. He engaged to keepand use them in a reasonable 
farmer-like manner and to return them at the end of a 
All this looks to a contract of hire, and nothing 
else. Then followed the provision that if the bailee 
would pay a definite sum at the end of the period for 
which the cattle were let, they should be his, but with- 
out any obligation on his part tobuy them. No doubt 
a sale and delivery of personal property, with an agree- 
ment that the ownership shall remain in the vendor 
until the purchase-money is paid, enables creditors of 
the vendee to seize and sell forthe payment of his 
debts.”” Llenry v. Patterson, 7 P. F.S. 546, was a case 
of bailment, as was also Becker v. Smith, 9 id. 469. 
Enlow v. Klein, 29 P. F. S. 488, relied upon by the 
court. below, and the last of this series of cases, is an 
admittedly close case, and comes nearer sustaining 
the contention of the plaintiffs than any of those com- 
mented upon. Yet we regard it as rightly decided and 
easily distinguishable from the one in hand. An ex- 
amination of the facts shows that it was a case of hir- 
ing; that 32 per week of the sum to be paid was for 
the use or hire of the horses. This clearly appears in 
the report of the facts, and is also referred to in the 
opinion of our lamented brother Woodward. This 
was an important feature of the case in our consulta- 
tion, and is referred to now that it may not be misun- 
derstood hereafter. Enlow v. Klein was justified by 
the authorities, and we do not propose to disturb it; 
but we will not take one step beyond it. We stop just 
where it ends. 

The force of the argument for the plaintiff was spent 
in showing that acase of bailment is not within the 
rule laid down for conditional sales. The principle is 
conceded, but it has failed in showing the existence of 
abailment. On the contrary, it was a sale, and comes 
directly within the ruling of Clow v. Woods, 5S. & R. 
275; Babb v. Clemson, 10 id. 419; Murtin v. Mathiot, 
14 id. 214; Jenkins v. Eichelberger, 4 Watts, 121; Rose 
v. Story, 1 Barr. 190; Mitchell v. Commonwealth, 1 
Wright, 187; Waldron v. Haupt, 2 P. F. S. 408; Haak v. 
Linderman, 14 id. 499, and similar cases. The judg- 
ment is reversed and judgment non obstante veredicto 
for the defendant upon the reversed point. 


year. 


PENNSYLVANIA SUPREME COURT, NOVEMBER 8, 1880° 
BRUNSWICK V. HOOVER. 

B. sold and delivered to R. certain billiard tables on credit. 
Shortly afterward an agreement in writing was made 
between B. & R., wherein it was set forth that the 
tables were leased to R. for one year for a sum which was 
equal to their purchase-price, B. agreeing upon the pay- 
ment of that sum to give R. a bill of sale of the tables. 
Held, that the tables were liable to seizure upon execution 
against the property of R. 

F igre of trespass against Hoover and others for 

levying upon and selling certain billiard tables 
claimed by defendants to be the property of one Rus- 
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sell, but which were claimed by plaintiffs to belong to 
them. The facts were these: In January, 1878, Russell 
procured from plaintiffs the property in question, the 
following agreement being made: 


Or City, PENN., January 28, 1878. 

Andrew FE. Russell has this day ordered of the J. M. 
Brunswick & Balke Co., through H. F. Corbin, agent, 
subject, however, to the approval of the J. M. Bruns- 
wick & Balke Co., four (4) carom billiard tables. Terms 
($375) three hundred and seventy-five dollars, cash, 
balance in twelve payments of $75.00 each, payable in 
the twelve following consecutive months, with interest 
at the rate of ——perannum. Payment to be se- 
cured by first lease and fire insurance on said tables. 
It is understood that the title to the property described 
in this contract shall remain with The J. M. Brunswick 
& Balke Co., until the notes and chattel leases are fully 
executed by the purchaser, and that under no circum- 
stances shall any claim be made as owner until the set- 
tlement is so completed. 

Tables to be shipped to Oil City, the freight payable 
by the purchaser. Settlement to be made on de- 
livery of tables at office of Express Company, Oil City, 
Penn. 

Tue J. M. Brunswick & BALKE Co. 
per H. F. Corsin, Agent. 





[SEAL.] 
[SEAL.] 

The property was sent by railroad to Russell, who 
took possession of the same and paid the charges for 
transportation. Thereafter, in February, 1878, plaint- 
iffs and Russell made an agreement in writing, which 
set forth that the company mentioned in the above 
contract had leased the tables to Russell for twelve 
months for $967 and interest, in addition to the sum of 
$375 paid that day for rent, to be paid in monthly in- 
stallments. There were in this lease various covenants, 
among which was one that in case of the breach of the 
agreement by Russell the company might repossess 
itself of the property, and another that on the pay- 
ment of the entire rent it would give to Russell a bill 
of sale of the property leased. 

The court below directed a verdict for defendants. 
A judgment was entered on such verdict, and plaintiffs 
took a writ of error. 


William McNair, for plaintiffs in error. 
Dodd & Lee, for defendants in error. 


Parson, J. Inthe recent case of Stadtfeld v. Hunts- 
man, we endeavored to point out, with some care, the 
distinetion between a conditional sale and a bailment, 
and the line of cases commencing with Clow v. Woods, 
58. & R. 275; and ending with Enlow v. Klein, 29 P. 
F. S. 488, was considered and commented upon. We 
need not repeat what was there said. 

The case in hand comes precisely within the ruling 
of Stadtfeld v. Huntsman. The transaction was a con- 
ditional sale. The attempt to disguise it under the 
cloak of a bailment was too clumsy even to have the 
merit of being clever. The contract of January 28, 
1878, was a sale of the billiard tables upon a credit, 
with a stipulation that payment sbould be secured by 
a lease of the tables, and an insurance thereon. When 
the tables were delivered, the subsequent agreement 
of 22d of February, 1878, was executed. This paper is 
in form a lease, and it was not denied that it was exe- 
cuted in pursuance of and in strict compliance with 
the contract of sale of the preceding January. The 
feeble attempt to prove that the tables were delivered 
under the lease, and not under the contract, will not 
avail, for the reason, among others, that the two papers 
must be regarded as one transaction. Taken together, 
they amount to a sale of the billiard tables upon credit, 
accompanied with a lease thereof as a security for the 
payment of the price. Such a contract, while good 


between the parties, will not keep creditors at bay. It 
is worthless as tothem. There is no principle of law 
better settled in Pennsylvania than that a sale and de- 
livery of personal property, with an agreement that the 
ownership shall remain in the vendor until the pur- 





chase-money is paid, enables creditors of the vendee to 
seize and sell the same for the payment of his dobts. 
It would be a needless labor to cite the numerous cases 
in which this doctrine has been asserted. 

It was urged, however, that the case in hand is upon 
all fours with Rowe v. Sharp, 1 P. F. 8. 27, and that we 
cannot affirm this judgment without overruling that 
case. Rowe vy. Sharp, like Enlow v. Klein, was a close 
case, and stands upon the border. It differs from the 
present one in two important particulars. While in 
Rowe v. Sharp there was evidence of a sale of the bil- 
liard tables by Sharp to Goff a few days prior to the 
lease, there was no agreement for a lease or security ; 
and again, in Rowe v. Sharp there was an express stip- 
ulation for a return of the property at the end of the 
bailment. This important part of a contract of bail- 
ment is wholly omitted in the lease between the parties 
to thiscontention. The lessors may re-enter and take 
possession of the property upon a breach by the lessee 
of the covenants contained in the lease. But if the 
lessee fulfills his covenants, that is to say, if he pays the 
several installments as they mature, the lessors cannot 
reclaim the property, nor is the lessee bound to restore 
it after the bailmeunt is over. 

There is not a single element of a bailment in this 
transaction. It is immaterial what the parties call it, 
the law pays little heed to the label; it looks beneath 
and examines the nature and character of the contract 
between the parties. 

Judgment affirmed. 
—__>____. 
ACTION FOR SEDUCTION OF MINOR DAUGH- 
TER. 
WISCONSIN SUPREME COURT, JUNE 4, 1881. 


LAVERY V. CROOKE. 

A father may recover for the lossof service of his infant 
daughter caused by her being got with an illegitimate 
child, notwithstanding she was not at the time actually in 
the service of the father, but in that of the defendant, if 
the father still retained the legal right to reclaim such 
service. 

CTION for the seduction of plaintiff's infant 
daughter Katie. The defendant was Katie’s uncle 

and she was accustomed during a portion of each year 
to liveat his house at the invitation of himself and 
wife, but without any agreement as to service. While 
there on one occasion he and she had sexual inter- 
course, which resulted in the birth of an illegitimate 
child. She was at the time of such intercourse about 
fifteen years old. Other facts appear in the opinion. 

From a judgment for plaintiff defendant appealed. 


A.G. Cook and H. W. Lander, for respondent. 
E. P. Smith and A. Scott Sloan, for appellant. 


CassopAy, J. It is urged by counsel that the affida- 
vit set forth was strictly in compliance with rule 20 
of the Circuit Court, and hence that the defendant was 
entitled to a continuance as a matter of right. By the 
rule the affidavit was required to show, among other 
things, that the defendant had used due diligence to 
prepare for trial, and the nature and kind of diligence 
used. Of course the court was required to pass upon 
the sufficiency of such statements. In view of the cir- 
cumstances of the case and the continuances already 
obtained by the defendant, we are not prepared to hold 
that it was error to deny the motion. It is conceded 
that Katie was only a few months over fifteen years of 
age at the time of intercourse, and that she was then, 
and had forsome months been, stopping at the house 
of the defendant. It must be presumed that a little 
girl of such tender years would have the watchful care 
of uncle, as well as aunt, in the absence of guilt on his 
part. There is no pretense that Brennan ever lived 
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at or near the defendant's at the time of the inter- 
course, and the affidavit contains no suggestion of 
any place or opportunity of his meeting Katie, Octo- 
ber 13, 1878, or any other time. The statement is 
that he was working for his mother, who wasa neigh- 
bor of the plaintiff, where Katie was not at the time 
stopping. 

Katie was at the defendant’s house from April 20, 
1879, until three weeks of the time of her delivery, of 
which the defendant must necessarily have been in- 
formed, and yet he states in his affidavit that ‘*he com- 
menced making inquiries and investigations concern- 
ing the chastity” of Katie immediately after this 
action was commenced, which was August 7, 1879, and 
although ascertaining conduct on her part which 
might warrant suspicion as to her purity of character, 
yet he was unable to ascertain that she had had inter- 
course with any person whatsoever until informed by 
John Brennan, March 17, 1880, more than eight months 
after the child was born. In view of the fact that 
Katie was at the defendant’s at the time the inter- 
course must necessarily have taken place, and the 
prior continuance and change of venue, and the story 
would seem to be at least suspicious. It is difficult, 
moreover, to comprehend what motive Brennan could 
have, even had he committed the offense, to voluntarily 
make disclosure of his own criminality and disgrace to 
one who was already implicated and being prosecuted, 
while he himself was unsuspected. Had he actually 
done so, and the defendant, John Crooke, had in fact 
been innocent of the offense, it would seem that his 
own sense of duty to himself, as well as the uncle of 
the little girl, would naturally have induced him to 
investigate the truth of Brennan's statement, with the 
view of bringing him to justice and vindicating him- 
self. But nothing of the kind is disclosed; on the 
contrary, if the statement was ever made, he seems to 
have kept it to himself for more than fifty days, ap- 
parently, so that it would not be investigated. Be- 
sides, if Brennan did make such disclosure, the 
defendant must have known that he could not compel 
him to testify to bis own criminality, and that in all 
probability he would decline to doso, even if present 
atthe trial. The defendant, apparently, did not even 
tell his counsel of the alleged disclosure. Had he 
done so he would probably have been informed that 
he could not compel Brennan to give such testi- 
mony, and that this court had just before held that 
it was no error to refuse a continuance for the ab- 
sence of such a witness. Dingman v. State, 48 Wis. 
485. 

It was suggested by counsel on the argument that 
had a continuance been granted the defendant might 
have been able to procure the deposition of Brennan to 
be taken in some other State, where the fear of his 
own prosecution would have been Jess imminent. But 
as the giving of such testimony would at most have 
been a matter of favor to the defendant, he should 
have sought to procure it in the way suggested during 
the fifty-four days between the alleged disclosure and 
the sitting of the court. The secrecy and non-action 
of the defendant for so longa period in a matter so 
vital to his own reputation and standing as a man 
naturally excite grave doubt as to whether any such 
disclosure was ever made, although it may be that 
Brennan promised to testify as stated, but as the time 
approached his heart apparently weakened, and he 
made hisescape. We are clearly of the opinion that 
there was no error in denying the application for a 
continuance. It is urged by counsel that there was no 
evidence tending to show that Katie was in the service 
of her father at the time of the intercourse. She was 
at that time only fifteen years of age. There is no 





pretense that the defendant had any right to her ser- 
vice, nor to detain her from her father against his wish. 
She was merely stopping with the defendant and his 





wife, at their request and for their pleasure, at a time 
when she was not needed by her father and mother, 
as she had from time to time during the three years 
previous. There is evidence that she worked at her 
father’s when at home. We have carefully examined 
the several authorities cited by the learned counsel to 
show that Katie was not at the time of the intercourse 
the servant of the plaintiff. In most of them the 
daughter was of age and under contract of service to 
another. 

In Grinnell v. Wells, 7 M. & G. 1033, the daughter had 
permanently left her father with no intention of re- 
turning, and there was no pretense of loss of service 
alleged or proved. Tindal, C. J., said: ‘* The declara- 
tion in this case contains no allegation of the loss of 
the service of the daughter.”’ 

In Carr vy. Clarke, 2 Chitty, 260, the father had 
moved away from his former home, leaving his daugh- 
ter, who was under age, in the service of another, 
and a nonsuit was granted on the ground that there 
was no evidence tending to show an intention to re- 
turn to the father. Bayley, J., said: ‘‘The cases 
go upon the express ground that the relation of 
master and servant must exist, but the evidence may 
be very slight. The parties must stand in the re- 
lation of master and servant, although a temporary 
absence may not be sufficient to destroy that rela- 
tion.”’ 

In Bartley v. Rechtmyer, 4 N.Y. 38, a step-father 
sought to recover on account of intercourse with his 
step-daughter, about nineteen years of age, and who 
left his house about two years before, with no intention 
of returning; and it was held, in an able opinion by 
Bronson, C. J., that “the action for seduction is 
founded on the loss of service, and in order to main- 
tain it there must be an actual or constructive relation 
of master and servant. And in order to constitute the 
constructive relation the master must have the right 
to command the services of the female at his pleasure. 
The relation exists constructively between a father 
and his infant daughter, although the latter is ac- 
tually in the service of another, provided the former 
has aright to reclaim her services at anytime. But 
a step-father is not, as such, entitled to the services 
of his step-daughter, and is not liable for her sup- 
port.” 

In White v. Nellis, 31. N. Y. 405, cited by counsel for 
the defendant, a verdict for the father was sustained. 
Davis, J., giving the opinion of the court, said: ‘* This 
action is not maintainable upon the relation of parent 
and child, but solely upon that of master and servant. 
The latter relation existed in this case, because the 
debauched girl was the minor child of the plaintiff, and 
although living at the time of the seduction with the 
defendant the father might have commanded her 
services at pleasure.’”’ Page 407. This seems to bea 
correct statement of the law, and it is abundantly 
supported by authority. Martin v. Payne, 9 Johns. 
387; Clark v. Fitch, 2 Wend. 459; Mulvehall v. Millward, 
11 N. Y. 343; Furman v. Van Sise, 56 id. 435; Harnkett 
v. Barr, 8 Serg. & R. 36; Kennedy v. Shea, 110 Mass. 
147; Blagge v. Isley, 127 id. 191; White v. Murtland, 
71 LLL. 250; Griffiths v. Tutgen, 28 Eng. L & Eq. 371. In 
the case last cited the minor daughter, with the con- 
sent of her father, went and worked for the defendant 
a month during the absence of his wife, and for which 
he agreed to pay her something, and hedid; but the 
father recovered. 

In Martin v. Paine the minor daughter, with her 
father’s consent, went to live with her uncle, for whom 
she worked when she pleased, under an agreement 
that he should pay her for her work, but there was no 
agreement as to her remaining any definite time; and 
it was held that the father could recover, notwith- 
standing she had no intention of returning to her 
father’s had not the misfortune happened. Spencer, 
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J., said: “ She was his servant de jure, though not de 
facto, at the time of the injury; and being his servant 
de jure, the defendant has done an act which has de- 
prived the father of his daughter's services, and which 
he might have exacted but for that injury.” P. 390. 

In Clark v. Fitch it was held that the father might 
maintain the action, although the minor daughter 
had left her father with his consent, and was de facto 
the servant of another at the time of the injury, and 
he had relinquished all claim to her services and in- 
curred no actual expense, as he might at pleasure re- 
voke such license, recall his daughter, and control her 
services. 

In Mulvehall v. Millward the minor daughter left 
her father’s, and was injured while in the employ of 
the defendant, where she remained until after her 
confinement and recovery, and there was no proof 
that her father took care of or expended any thing on 
her account during her sickness, but it was held that 
he could recover. 

In Furman v. Van Sise it was held that a widowed 
mother could recover, although her minor daughter 
was at the time of the injury at work for the father 
of the defendant for wages, to be applied to her own 
use, under an agreement with the mother. The 
other cases cited each go to the extent of holding 
that the father could recover if he had not parted 
with the right to control his minor daughter’s ser- 
vices. 

Here the question of service was fairly submitted to 
the jury upon the principle of the authorities cited, and 
there was sufficient evidence to sustain the verdict in 
this respect. 

It is urged by counsel for the defendant that the 
charge left the jury free to find punitive damages, 
whereas they should have been confined to compensa- 
tory damages. 

In Klapfer v. Bromme, 26 Wis. the right of 
punitory damages in such a case does not seem to 
have been questioned. In Buss vy. Ry. it was held 
that punitory damages might be allowed to the 
plaintiff for being put out of a ladies’ car by a brake- 
man on the defendant’s train, and $2,000 assessed as 
such damages were sustained. 42 Wis. 654; S. C., 39 
id. 636. 

Edmondson v. Machell, 2 T. R.4, was an action 
for loss of service by reason of an assault and battery 
on a servant, and the action was likened by the trial 
judge, in his charge to the jury, to an action by a 
father for deflouring his daughter, in which large 
damages had often been given, and that upon the 
whole case the jury had a right to give such damages 
as they thought just, considering the situation and 
circumstances of the defendant, and they returned a 
verdict of £300, which was sustained by Court of King's 
Bench. That case was approved by Lord Ellenborough, 
C, J., in Irwin v. Dearman, 11 Fast, 23. Tudtlidge v. 
Wade, 3 Wils. 18, was an action by a father for loss of 
service of his daughter by reason of seduction, and 
Lord Chief Justice Wilmot, with whom the other 
judges concurred in refusing a new trial after verdict 
for the plaintiff, said: ‘* Actions of this sort are brought 
for example’s sake; and although the plaintiff's loss in 
this case may not really amount to the value of twenty 
shillings, yet the jury had done right in giving liberal 
damages.’’ In that case the daughter was thirty years 
of age. 

Bedford v. McKnowl, 3 Esp. 17, was an action by a 
mother for the loss of service of her daughter by reason 
of her seduction, tried before Lord Eldon, just before 
his appointment as lord chancellor, and among other 
things, he said: *‘ In such case 1 am of opinion that the 
jury may take into their consideration all that she 
{tne mother] can feel from the nature of the loss. They 
may look upon her asa parent losing the comfort as 
well as the service of her daughter, in whose virtue 
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she can feel no consolation, and as the parent of other 
children, whose morals may be corrupted by her ex- 
ample.” 

Andrews v. Askey, 8 Carr. & Payne, 7, was an action 
by a widow for the seduction of her daughter, and 
Tindal, ©. J., inter alia, said: ‘‘ You are not confined 
to the consideration of the mere loss of service, but 
may give some damages for the distress and anxiety 
of mind which the mother has felt. If you find for 
the plaintiff, you will take into consideration the situ- 
ation in lifeof the parties, and say what you think, 
under all the circumstances of the case, is a reasonable 
compensation to be given to the mother.’’ See Ben- 
nett v. Allcott,2 Term, 167; Berry v. Da Costa, L. R.,; 
1C. P. 331. 

In Ingersoll v. Jones, 5 Barb. 661, an action was 
brought for loss of service of an adopted daughter and 
servant, and on motion for a new trial the court, per 
Sill, J., said: “Exemplary damages may always be 
allowed inthis kind of actions, in the discretion of the 
jury. * * * Forseduction the servant has no ac- 
tion. This distinction is noticed in the case cited by 
the defendant's counsel (24 Wend. 424; 4 Denio, 461); 
and the propriety of allowing exemplary damages to be 
recovered in an action like this is there conceded.” 
Pp. 664-5. 

Knight v. Wilcox, 18 Barb. 212, was an action for 
loss of service by reason of the seduction of a daugh- 
ter, and it was held, per Strong, J., that “ it was 
proper for the judge to charge that on the question 
of damages the jury may take into view the wounded 
feelings of the plaintiff, and may not only recom- 
pense him, but punish the defendant according to 
the aggravation of his offense. A father may recover 
vindictive damages for the seduction of his daugh- 
ter.’’ That case was subsequently reversed in the 
Court of Appeals, on the ground that there was 
no sufficient proof of service, but the question of 
punitive damages was not considered. 14 N. Y. 418. 

In Badgley v. Decker, 44 Barb. 577, the daughter was 
twenty-five years of age, and it was held that ‘the 
plaintiff is not restricted to compensatory damages; 
and it is not erroneous for the judge to charge the jury 
that, in estimating the amount, they may take into 
consideration the wounded feelings of the plaintiff, 
and the disgrace to the family.’’ This ruling was 
based upon the decision in Knight v. Wilcox, 18 Barb. 
212. 

In Damon vy. Moore, 5 Lans., 454, it was held at 
General Term, per Porter, J., that it was not error to 
sustain a verdict giving the mother exemplary as well 
as compensatory damages (31,500) for loss of service on 
account of the defendant having debauched and car- 
nally known her daughter and servant, whether the 
action was in the form of trespass or case, or brought 
about by seduction or force. 

In Lipe v. Bisenlerd, 32 N. Y. 229, the daughter was 
twenty-nine years of age, and the father obtained a 
verdict of $1,000, and the judgment thereon was af- 
firmed at General Term, and in the Court of Appeals, 
where it was held that ‘*the plaintiff is not limited in 
his recovery to mere compensatory damages, but may 
recover exemplary damages when he is so connected 
with the party as to be capable.of receiving injury 
through her dishonor.”’ 

In Applegate v. Ruble, 2 A. K. Marshall, 128, a ver- 
dict in such case for $1,800, including exemplary dam- 
ages, was sustained. 

Fox v. Stevens, 13 Minn. was a case of this kind, 
and MeMillan, J., in speaking for the court, said: * In 
cases of willful wrongs it is settled by authority that 
exemplary damages may be given. * * * Wesee no 
reason why this case does not come within the rule.” 
P. 277. 

Phalin v. Kenderding, 20 Penn. St. 354, was a case 
like this; and Lewis, J., speaking for the court, said: 
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“‘ Although the action by a parent for the seduction of 
his daughter has the technical foundation in the loss 
of his daughter’s services, it is well settled that proof 
of the relation of master and servant, and of the loss 
of service by means of the wrongful act of the defend- 
ant, has relation only to the form of the remedy, and 
that the action being sustained in point of form by the 
introduction of these technical elements, the damages 
may be given as acompensation to the plaintiff, not 
only for the loss of service, but also for all that the 
plaintiff can feel from the nature of the injury.’”’ Page 
361. He also approvingly adopts the following lan- 
guage from the Supreme Court of the United States, as 
applicable to that case: ‘‘In actions of trespass, and 
all actions on the case for torts, a jury may inflict what 
are called exemplary, punitive, or vindictive damages 
upon the defendant, having in view the enormity of 
his offense rather than the measure of compensation to 
the plaintiff.” Id. See Day v. Woodworth, 13 How. 

It is true there are but few reported cases where the 
jury were directly charged, as here, that they might 
not only compensate the plaintiff, ‘“‘ but punish the 
defendant according to the aggravation of the offense ;”’ 
but we are to remember that courts have almost uni- 
formly treated the case rather as an anomaly. While 
the loss of service is the gist of the action, and essen- 
tial to maintain it, yet we are not aware of any reported 
case brought by a parent where the value of such 
services was held to be the measure of the damages. 
On the contrary, the feelings of the parent, the dis- 
honor of himself and family, and the example to his 
other children, have been regarded by all courts as the 
important elements making up substantial damages in 
connection with the slight pecuniary loss. The action 
1s grounded in tort, and necessarily willful, and we see 
no reason why punitory damages may not be allowed 
to a parent for such injury so intentionally inflicted 
upon him and his family. The language used in the 
charge as to punitory damages may not be sufficiently 
guarded, but if the defendant desired to have the 
instruction more specific, he should have so re- 
quested. This he did not do, but seemed to think 
that the plaintiff had no right to exemplary or puni- 
tory damages, and accordingly requested the court 
to so instruct, which was contrary to our view of 
the law. This also disposes of the objection to the 
evidence as to the defendant's pecuniary circum- 
stances. 

It was just that kind of evidence that was held 
properly admissible in Applegate v. Ruble, supra, and 
a verdict for one-tenth the amount of the defendant’s 
property was sustained. So, also, White v. Murtland, 
infra. Courts are liberal in such cases to allow evi- 
dence to show the circumstances and conduct of the 
respective parties, not only at the time of the alleged 
injury, but before and after, as bearing upon the 
question of damage. Klapfer v. Bromme, 26 Wis. 
372; Hewit v. Prune, 21 Wend. 79; Davidson v. Good- 
all, 18 N. H. 423; White v. Murtland, 71 Ill. 250; 
Blagge v. Ilsley, 127 Mass. 191; Kennedy v. Shea, 110 id. 
147. 

The counsel insists that the court should have in- 
structed the jury, as requested, that if the wrongful 
connection was the result of rape, then the action could 
not be maintained. The case was submitted to the jury 
on the theory that the plaintiff could recover only on 
the ground of seduction, “and without such force as 
would amount to rape,”’ and then defined the meaning 
of rape. 

In Kennedy v. Shea, supra, it was held that “ it is no 
objection to the maintenance of an action for seducing 
the plaintiff's daughter that the sexual intercourse be- 
tween the daughter and the defendant was had by 
force.” See, also, Damon v. Moore, supra. 

Judgment affirmed. 





SUBSCRIPTIONS TO CORPORATE STOCK. 


NEW YORK SUPREME COURT, FIRST DEPARTMENT, | 
GENERAL TERM, JULY 1, 1881. 


EXcELsIoR GRAIN BiInpING Co. v. STAYNER. 


A New York statute in relation to the formation of corpora- 
tions provides, that no subscription to the capital stock of 
acorporation shall be received ‘“‘unless at the time of 
making it the person subscribing shall pay ten per cent’ 
of the par value of the stock subscribed for incash.”’ Held, 
that a payment by a check of the ten per cent did not 
satisfy the requirement of the statute so as to make the 
subscription binding on the subscriber. 


| ge wag to recover the amount of a stock subscrip- 

tion. From a judgment for defendant plaintiff 
appealed. The opinion states the facts. The decision 
appears 58 How. Pr. 273. 

Robert Ludlow Fowler, for appellant. 

D. M. Porter, for respondent. 


DANIELS, J. This action was prosecuted for the re- 
covery of the sum of $5,000, being the amount of the 
defendant's subscription for one hundred shares of 
the capital stock of the plaintiff. These shares were 
of the par value of $50 each, and the subscription 
by which the defendant agreed to take them was made 
before the company was completely organized. The 
company was incorporated under the authority of 
chapter 611 of the Laws of 1875. The certificate re- 
quired for that purpose was filed, and the persons mak- 
ing it were empowered to open books for subscriptions 
to the capital stock, as that has been provided for by 
section 4 of this act. And the subscription made by 
the defendant was taken in the course of the proceed- 
ings for that purpose so authorized. But neither at 
the time when the subscription was made, nor at any 
time after that, did he pay to the commissioners any 
part of the amount for which the stock was afterward 
to be issued tohim. All that was done was to sub- 
scribe for the stock and deliver his check for ten per 
cent of the amount of the subscription. After the 
company was organized the board of directors declared 
the subscriptions to the capital stock to be due and 
payable, and because of a failure to pay on the part of 
the defendant this action was brought against him 
for the recovery of the amount. It was resisted chiefly 
because of the omission of the defendant to make the 
payment which the statute has required for the pur- 
pose of constituting a complete subscription to the 
stock of such acorporation. The provision of the act 
upon this subject is, that the commissioners shall pro- 
ceed to open books for subscriptions to the capital 
stock of such corporations, but no subscription shall be 
received unless at the time of making it the person su 
subscribing shall pay to said commissioners ten per 
cent of the par value of the stock subscribed for in 
eash. Laws 1875, 756, $5. 

The court at the trial held that this requirement had 
not been observed; that the execution and delivery of 
the subscriber’s check for the ten per cent was not a 
payment of the amount of it in cash, and for that rea- 
son the subscription was ineffectual, and he never be- 
came liable upon it. Before the check was presented 
for payment it was countermanded by the defendant, 
and nothing, in fact, was ever received, either by the 
commissioners or the company itself, on this subscrip- 
tion. The provision contained in this act declaring 
how the payment shall be made for the purpose of 
completing the subscription is practically the same as 
that contained in the statute relating to the formation 
of limited partnerships. There the contribution made 
to the capital by the special partner is required to be 
paid in cash; and in the case of Durant v. Abendroth, 
69 N. Y. 148, it was held that a delivery of acheck was 
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not a compliance with what the law required to be 
done for the purpose of forming such a partnership. 
And as the act under which the plaintiff was incorpo- 
rated has been enacted upon this subject in terms 
practically identical in their effect, this decision must 
be accepted as controlling in this case. 

A different view of the effect of a check seems to 
have been taken in the case of Thorp v. Woodhull, 1 
Sandf. Ch. 411, but as this authority is subordinate to 
that pronouncing the judgment in the preceding case, 
it cannot properly be followed in the determination of 
this appeal. As the language employed in the enact- 
ment of this statute has been construed, it can be sat- 
isfied only by a payment in cash or its actual equiva- 
lent. The object of the law in making this requirement 
was to prevent the organization of corporations upon 
mere paper capital, and the security of persons dealing 
with them requires that such organization should not 
be permitted. If acheck could be received as a com- 
pliance with what the law has required on this subject 
from one person it could be from all; and the conse- 
quences of such a construction would be that a corpo- 
ration might be organized without receiving a single 
cent of actual capital. That would induce the exist- 
ence of fraudulent corporations, which it must have 
been the object of the Legislature by means of this 
provision to prevent. It isa wholesome and proper 
restraint, and should by observed and enforced accord- 
ing to the fair import of the terms by which it has 
been created. In no proper sense of these terms can 
the unpaid or uncertified check of the subscriber be 
accepted or regarded ascash. And for that reason the 
provision contained in this statute was not complied 
with atthe time when the defendant's subscription 
was made. A similar provision is contained in the 
general railroad laws of the State. 2R.S. (5th ed.) 
669,84. And in the case of Beach vy. Smith, 28 Barb. 
254, it was intimated that the ten per cent required to 
be paid at the time of the subscription might be re- 
ceived in a check or sight draft. But whether it could 
or not, was a point not presented by the case for the 
determination of the court, and for that reason what 
was said upon this subject cannot be accepted as au- 
thority. In that case, as well as the case of the Og- 
densburg R. R. Co. y. Davis, mentioned in the opinion, 
the amount required to render the subscription valid 
was in point of fact finally and actually paid, and while 
this was not a formal compliance with what the statute 
had required, it was substantially so, and the trans- 
actions were sustained because the payments had 
actually been made in fact. This was the view which 
was taken in the further consideration of the case of 
Beach v. Smith, in the Court of Appeals (30 N. Y. 116), 
and for that reason the judgment of the Supreme 
Court was there affirmed. No binding authority has 
been found, allowing the payment required by the 
statute on such asubscription to be dispensed with. 
It must be made either in cash or its equivalent actu- 
ally passing into the hands of the commissioners. 
Neither was done in this case, and therefore what the 
statute has declared to be necessary was not in this 
instance observed. 

Because of this failure no lawful subscription was 
made by the defendant for the stock of this corpora- 
tion. The terms of the statute are clear and explicit 
that no subscription shall be received by the commis- 
sioners unless at the time of making it the person so 
subscribing shall pay to them ten per cent of the par 
value of the stock subscribed for, in cash. This wasa 
clear prohibition which they had no power to evade. 
They could receive the subscription in no other man- 
ner, and if the payment in cash was not made they 
were prohibited from permitting the party to become 
asubscriber. The language used upon this subject is 


so clear as to be incapable of misunderstanding. It was 
the intention of the Legislature by meaus of it to ren- 





der the requisite payment an indispensable condition 
to the validity of the subscription. If that should not 
be made, they could not allow the person proposing to 
take the stock to become a subscriber for it; and if 
they did so in contravention of the clear restraint of 
the statute, the subscriber could acquire no right to the 
stock, neither could the commissioners or the corpora- 
tion enforce the formal terms of a contract made for 
the payment of its price. The principle is a general 
one that acontract which is repugnant to or contra- 
venes the terms of a statute of the State is unlawful 
and cannot be enforced. Barton v. Port Jackson, etc.. 
Plankroad Co., 17 Barb. 397; Seneca Co. Bank v. 
Lamb, 26 id. 595-601. 

A provision of a somewhat similar nature, though 
not as restricted in its expression as this, was consid- 
ered in the case of the Union Turnpike Road v. Jenk- 
ins, 1 Caine, 381, and it was there held by the Supreme 
Court, the chief justice dissenting, that the failure to 
pay the percentage required, upon the subscription, 
would not prevent the maintenance of an action after- 
ward for its recovery. But this case was taken to the 
Court of Errors, and the decision made in it was re- 
versed, because of the omission to pay the amount 
required to be received by the commissioners at the 
time when the subscription for the stock was made 
(Caine’s Cases in Error, 86), and the doctrine of this 
case appears to have met the approval of the court 
afterward, deciding those of President, etc., v. Hurtin, 
9 Johns. 217; and President, etc., v. McKean, 11 id. 98. 
In Rensselaer, elc., Co. v. Barton, reported in a note to 
the case of Lake Ontario, etc., R. Co. v. Mason, 16N. 
Y. 451, 457, the correctness of these decisions was 
drawn in question, but they were neither overruled 
nor substantially impaired as authority. In the prin- 
cipal case to which the note bas been appended the 
validity of such a subscription was not presented for 
decision, for it did not depend upon the similar pro- 
vision made upon this subject by section 4 of the act 
providing for the incorporation of railroad companies. 
The subscription forming the subject of that contro- 
versy was made under a preceding section of the act, 
and it was so held, which did not render it in terms 
dependent upon an accompanying payment of any 
amount in cash. After these two decisions were made, 
the validity of a stock subscription under section 4 of 
the act providing for the formation of railroad corpo- 
rations was further considered by the Court of Ap- 
peals. Black River, etc., Co. v. Clarke, 25.N. Y. 208. 
The language then construed was in its effect similar 
to that employed in the act under the authority of 
which the subscription of the defendant was taken, 
and inthe reference made to it, in the opinion of the 
court, it was said “that the intent of this section 
doubtless was, that no subscription should be valid 
until ten per cent was paid thereon, and not that it 
should be invalid if a short interval occurred between 
the actual subscription and the payment of the money. 
The subscription and the payment of the ten per cent 
must both concur to make a valid subscription. The 
subscription one day, with payment the next, would 
satisfy the statute, and so would actual payment at 
any period after subscription with intent to effectuate 
and complete the subscription. The writing of the 
name in the subscription book should be deemed but 
part of the transaction and provisional or conditional 
till the ten per cent is paid. Id. 210. A similar view 
was expressed in one of the opinions delivered in 
Beach v. Smith, supra. It was there stated “that the 
statute under which the subscription in question is 
made not only requires ten per cent to be paid, but it 
forbids the subscription to be received without such 
payment. It seems to me that a subscription taken in 
violation of this provision is not binding.” These au- 
thorities plainly sanction the conclusion reached by 
the Court of Errors in the case of Union Turnpike Co. 
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v. Jenkins, and that has been further very materially 
fortified by a similar decision in the State of Pennsyl- 
vania. Hibernia Turnpike Co. v. Henderson, 8 Serg. & 
R. 219. The act in that case required a payment of 
five per cent upon the price of the stock to render the 
subscription a compliance with its provisions, and be- 
cause of a failure to pay the amount the subscription 
itself was held to be void. A different conclusion was 
reached in Henry v. Vermillion, etc., R. Co., 17 Ohio, 
187. That was acreditor’s suit to enforce the payment 
of asubscription for the stock of the company, and 
in deciding it this point received no extended consid- 
eration, either upon principle or authority, but it was 
disposed of as a subject meriting very little attention 
in the case. The same observations are applicable toa 
like decision in the case of Vicksburgh, etc., R. Co. v. 
McKean, 12 La. Ann. 638. And for these reasons these 
cases should not beallowed to exercise any controlling 
authority over the disposition of the present contro- 
versy. The cases of McFarlan v. Triton Ins. Co., 4 
Den. 392, and Booth v. Cleveland, etc., Co., 74 N. Y. 15, 
have no direct or necessary application to the point in 
controversy, and need not therefore be specially con- 
sidered. The authorities having a material bearing 
upon this point are so well sustained by the terms and 
theory of the statute itself as to require them to be 
followed, although in doing so the cases cited from the 
reports of other States are required to be disregarded. 
As the statute must be construed, no binding subscrip- 
tion was made by the defendant for the stock of the 
company, because of his failure to make the payment 
mentioned in the statute before the subscription itself 
could be received by the commissioners. What was 
done was entirely ineffectual, and for that reason it 
was properly held at the trial that the action could not 
be maintained. 

The judgment, for the reasons already assigned, 
should therefore be affirmed, with costs. 

——__>—___——— 
NEGLIGENCE IN SETTING FIRES. 
MINNESOTA SUPREME COURT, JULY 15, 1881. 
e came 
KIPPNER V. BIEBL. 


Defendant set a fire in his stubble field. Before doing so he 
plowed three times around the field. At night he, as he 
supposed, extinguished the fire. He did not do so, but 
unknown to him, the fire smouldered in a slough and 
revived, and two days afterward extended to plaintiff's 
premises two miles away, and burned property of 
plaintiff. No agency intervened to spread the fire except 
the wind, which changed its direction, with some increase 
in force. Held, that a verdict for plaintiff in an action 
against defendant for the loss of the property burned was 
proper. 

CTION to recover the value of property alleged to 

have been burned by defendant's negligence. The 

opinion states thecase, From an order denying a new 
trial, after verdict for plaintiff, defendant appealed. 


B. F. Webber, for respondent. 
John Lind, for appellant. 


Dickinson, J. This cause, tried before the court 
below with a jury, comes to this court upon an appeal 
from an order refusing a newtrial. The action is for 
negligence, the complaint alleging that the defendant 
intentionally and negligently kindled a fire upon cer- 
tain lands, and so negligently and carelessly watched 
and tended the fire that it extended to the plaintiff's 
land, there destroying certain personal property, the 
value of which is sought to be recovered. The an- 
swer admits the kindling of a fire by the defendant, 
but puts in issue the charge of negligence, and avers 
that the fire was extinguished without having caused 
avy damage. 





It appears from the evidence that a fire was set by 
the defendant in his stubble field in the afternoon of 
October third. There was evidence on the part of the 
defendant,relative to the precautions taken by him to 
prevent the spreading of the fire, he testifying that 
before setting the fire he plowed three furrows around 
the field intended to be burned. By the testimony of 
the defendant it appeared that the fire ‘“‘ jumped ”’ this 
strip of plowed land, and spread over the adjacent 
lands; but the evidence on the part of the defendant 
also tended to show that he extinguished the fire that 
night (October 3d) before it had communicated to 
plaintiff's premises, which were nearly two miles from 
the place of setting the fire. Onthe other hand, the 
evidence on the part of the plaintiff tended to prove 
that the fire set by the defendant on the third of Octo- 
ber was not extinguished, but on the same day ex- 
tended to a slough situated between the land of the 
plaintiff and that of the defendant, and continued to 
smoulder and burn in the dry soil of the slough until 
the morning of the fifth of October, when it spread 
across the adjacent grass land to the premises of the 
plaintiff, and destroyed his property about noon of 
that day. 

Upon the trial the defendant, being upon the stand 
as a witness in his own behalf, was asked by his coun- 
sel this question: ‘* After doing what you have sworn 
you did in extinguishing the fire, did you or did you 
not think it safe?’’ The objection being made that 
this was immaterial, irrelevant, and incompetent, the 
court sustained the objection. The ruling was correct. 
The only issue to which this evidence could have been 
directed was that of negligence in the care or control 
of the fire. The thought or belief of the defendant, 
entertained by him at the time of the fire, as to whether 
it was safe or not, was no measure or test of his care- 
fulness or negligence. Vindictive damages were not 
claimed, and his belief was immaterial. After the 
case on the part of the defendant had shown the pre- 
cautions taken by him by plowing to prevent the spread 
of the fire, as above stated, a witness was called on the 
part of the plaintiff, who testified that he had been a 
farmer fourteen years; that he knew the dry condition 
of the grass at the time of the fire; that he saw the fire 
on the third of October; that it was very dry, and a 
very strong wind blowing; that he had had some expe- 
rience in prairie fires. He was then asked this ques- 
tion on the part of the plaintiff: ‘‘On such a day as 
that when this fire was started, on the third of Octo- 
ber, how many feet in width in plowing do you think 
would be necessary to stop a fire on stubble land?” 
This was objected to as being incompetent, irrelevant, 
and immaterial. The objection was overruled, and 
the witness answered: ‘‘ On such a day as that was it 
would be from thirteen to fifteen feet.’’ This was not 
error. A material question of fact for the determina- 
tion of the jury was whether the precautions taken by 
the defendant to prevent the spreading of the fire were 
such as common prudence required. This would de- 
pend upon the existing conditions in respect to the 
wind, and the dryness of the vegetation upon the 
ground, with which the witness was acquainted, and 
upon the fact as to how far, under such conditions, a 
fire in the stubble might be carried in the air, or 
‘*jump,”’ as it isexpressively termed. As to this latter 
fact we think it is not one of common knowledge, con- 
cerning which it could be presumed that the jury 
could form a judgment as well as a witness, who, from 
actual experience, had become capable of judging with 
some degree of accuracy. We cannot assume that the 
jurors were all farmers, or that they were possessed of 
knowledge or experience upon the subject. The law is 
thus well expressed in 2 Taylor on Ev. 1275: “ It may 
be laid down asa general rule that the opinion of a 
witness possessing peculiar skill is admissible whenever 
the subject of inquiry is such that inexperienced per- 
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sons are unlikely to prove capable of forming a correct 
judgment upon it without such assistance.’’ We do 
not question the correctness or modify the force of the 
decision in Sowers v. Dukes, 8 Minn. 23, in which case 
it did not appear that the witness had any sources or 
means of knowledge beyond those presumably pos- 
sessed by the jury. Moreover, the subject of the 
inquiry in that case was one more within the common 
Lnowledge of men than is that now under considera- 
tion. Whether the peculiar qualification of the wit- 
ness was sufficiently shown asa foundation for receiv- 
ing his testimony was largely in the discretion of the 
trial court. Howard vy. City of Providence, 6 R. I. 514. 
No objection appears to have been based upon this 
ground. The defendant presented several propositions 
tothe court, with the request that the same be given 
to the jury as the instructions of the court, among 
which was the following: 

‘Fourth. If you find that the fact of the fire remain- 
ing in the slough as testified, for two nights and one 
day, and then starting again, could have been 
foreseen by a man exercising ordinary prudence, 
under the circumstances, then the defendant is 
liable; but if it could not have been foreseen by ordi- 
nary carefulness, then he is not liable” The defendant 
is only responsible for the natural and proximate, and 
not for the remote consequences flowing from his acts. 
If a subsequent and distinct cause, intervening after 
that for which the defendant is responsible, has caused 
the act, has been productive of the injury, and if that 
was the immediate cause of the injury, and but for 
that no injury would have occurred, the defendant is 
not responsible.”’ 

To the refusal of the court to give this charge to the 
jury the defendant excepted. The court was right. 
Assuming, as we may, that the latter half of the request 
correctly states the rule of law in such cases, yet the 
first part of the charge proposed involves the error of 
leaving out of consideration the setting the fire, as 
a ground of liability, which might properly be found 
by the jury to have been an act of negligence, and the 
proximate cause of theinjury. It makes the defend- 
ant’s liability to depend only upon the determination 
as to whether a prudent man could have foreseen that 
event which might have been regarded by the jury as 
amere incident attending the fire; that is, lingering 
and smouldering in the slough, and its subsequent 
bursting out afresh. If under the circumstances, the 
setting of the fire was negligence, which directly pro- 
duced the injury, the defendant might be held liable, 
although the staying of the fire in the slough, and its 
revival, might not have been anticipated by a prudent 
man. ‘‘A manwho negligently sets fire on his own 
land, and keeps it negligently, is liable to an action at 
common law for any injury done by the spreading or 
communication of the fire directly from his land to the 
property of another, whether through the air or along 
the ground, and whether he might or might not have 
reasonably anticipated the particular manner and di- 
rection in which it isactually communicated.”’ Higgins 
v. Dewey, 107 Mass. 497. 

The defendant, in the request above given, and in 
the claim that the verdict is not justified by the evi- 
dence, rests upon the ground, as a legal proposition, 
that if the fire did linger, latent, in the slough from 
the night of the third tothe morning of the fifth of the 
month, unknown to the defendant, and then burned 
afresh, he not having reason to anticipate that it would 
so smoulder in the slough and then revive, the injury 
following was so remote as not to be the subject of a 
recovery in this action. Wecannot assent to this asa 
legal proposition. It is unnecessory to consider 
whether, as a mixed question of law and fact, it might 
not have been properly so considered by the jury, un- 
der instructions from the court, accepting as premises 
of fact whatever is not put in question by the evidence 








in the case. It is to be observed that the original act 


of the defendant, claimed to have been the wrongful 
cause of the injury, was continuously in operation 
from the time of setting the fire until the injury oc- 
curred, two days afterward. No other independent 
responsible agency intervened, nor indeed any other 
change in natural conditions than an ordinary change 
in the wind from south or south-east to south-west, 
with perhaps some increase inits force. Under these 
circumstances it cannot be said, asa conclusion of law, 
that the injury was too remote. Atchison T. & S. F. 
R. Co. vy. Stanford, 12 Kans. 354; Higgins v, Dewey, 
supra ; Fent v. Toledo, Peoria & Warsaw Ry. Co., 59 Ill. 
349; Kelloyg v. Mil. & St. Paul R. Co. (U. 8. C. C., per 
Miller, J.) Cent. L. J., June, 1874, p. 278; Girggs v. 
Fleckenstein, 14 Minn. 81;2 Greenl. Ev. 268c.; 1 Bouv. 
Law Dict. title, ‘Causa proxima,’’ etc., and cases 
cited. 

Nor can we assume that the defendant was not neg- 
ligent in leaving the fire before it was actually extin- 
guished, and such may have been the conclusion of the 
jury. The defendant's testimony shows that when he 
left the place of the fire at night, ‘‘once ina whilea 
spark could be seen, but no more fire.”’ 

In Case y. Flobart, 25 Wis. 654, the court considered 
that there was no evidence of negligence on the part of 
the defendant, and that he ‘‘had every reason to sup- 
pose that it (the fire) was entirely extinguished,” and 
sustained a nonsuit in an action for a burning of 
property seventeen days afterward. The defendant 
also requested this charge to be made to the jury: 
‘* Fifth. lfurthercharge you that if Biebl exercised 
propercare in putting out the fire on the evening it 
had been started, and after exercising such care he be- 
lieved it safe, then he is not liable.’’ The case states 
that the court gave this instruction with this qualifi- 
cation: ‘‘I say if he put the fire out, he is not liable; 
but if he was negligent in the first instance in the 
setting and care of the fire, no amount of care or dili- 
gence afterward exercised will exonerate him from 
liability.” 

The defendant excepted to the qualification and to 
the instruction so qualified. The charge requested 
was erroneous for the reasons before given with refer- 
ence to another part of the case; it ignores a negligent 
setling of the fire as a possible proximate cause of the 
injury; and although the defendant may have been 
chargeable with such negligence, it makes his subse- 
quent efforts to avert injury, and his own belief of his 
success at the time a defense, as a matter of law, to an 
action for the first negligence. The charge given, with 
the qualification, can only mean this: If the defendant 
exercised proper care in extinguishing the fire ou the 
evening of the day it had been started, and did actually 
extinguish it, he is not liable; but if he was negligent 
in the first instance, in the setting and care of the fire, 
no amount of care or diligence afterward exercised will 
exonerate him from liability. We think the instruc- 
tion, as it must have been understood by the jury, was 
right. Taking the whole charge together (only a portion 
of which is here given), it cannot be interpreted as 
indicating to the jury that defendant was chargeable 
except for such injuries as resulted proximately as a 
consequence of his negligence. 

The court further gave the jury this instruction, to 
which defendant excepted: ‘‘In this case, if you find 
that the fire set by the defendant burned the plaintiff's 
hay and rake, there is but one question for you, gen- 
tlemen, to determine, and that is, was he negligent in 
setting and watching the fire? If he was, you will find 
for the plaintiff; if he was not, you will return a ver- 
dict of no cause of action. The question of inevitable 
accident can hardly enter into your consideration in 
determining this case.’’ The objection to this part of 
the charge which defendant makes in this court, is that 
the jury were confined to one question, viz.: as to 
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whether or not the defendant was negligent in the first 
instance; and that they were instructed to ignore the 
consideration of the extraordinary circumstances of 
the fire remaining in the ground and afterward reviv- 
ing and doing this damage. We understand defend - 
ant’s point to be this: that the jury were instructed, 
in substance, that if the defendant negligently set and 
watched the fire, the fact that it lingered so long in 
the slough and then revived, doing the injury com- 
plained of, was not to be regarded as an “inevitable 
accident,’ discharging defendant from liability on 
account of his previous negligence; and this is perhaps 
the most obvious meaning to be placed upon the some- 
what obscure language of the charge. 

Upon the facts presented in this case we do not deem 
such instruction erroneous, for reasons already ad- 
verted to, viz.: That that *‘ circumstance ’’ was not a 
cause of the injury, independent of defendant’s prior 
negligence, if indeed it can be said to have been a 
cause at all, or more than a mere incident attending 
the progress of the destructive agency which defend- 
ant had set in operation. The case illustrates, under 
different circumstances, the same legal principle as 
that involved in Griggs v. Fleckenstein, 14 Minn. 81, 
where defendant's team, by reason of his negligence, 
ran away in the street of a town. The populace at- 
tempting by shouts and gestures to stop the team, it 
collided with the team of another person, which, in 
turn running away, struck plaintiff's horse, doing dam- 
age, for which defendant was held liable. 

There is nothing in the charge to lead the jury to 
suppose they were not to consider, as bearing upon the 
question whether defendant was negligent in respect 
to the control of the fire, the fact that he did so far 
subdue it that it became almost or quite latent. The 
claim of defendant, that upon the evidence presented 
in the case the plaintiff cannot, as a matter of law, 
recover, cannot be sustained. 

The order refusing a new trial is affirmed. 

iaiaaiiiipiaibiandaeiie 

UNITED STATES CIRCUIT COURT 

STRACT.* 


AB- 


EVIDENCE — IN ACTION ON RECOGNIZANCE — REC- 
ORDS OF COURT CONCLUSIVE. — The proceedings with 
reference to a recognizance and its forfeiture are pro- 
ceedings of the court, and constitute part of the 
records of the court; and the record thereof imports 
such absolute verity that no one against whom it is 
producible can contradict it. Accordingly in a scire 
facias, upon a recognizance, testimony to contradict 
facts stated in the record of the forfeiture of the 
recognizance, held incompetent. The King v. Carlile, 
2B. & Ad. 362; Duchess of Kingston's case, 11 Hary 
St. W. 243; 8S. C., 1 Sm. Lead. Cas.; 1 Coke Inst. 260; 
Stark. Ev. 317; Calvin v. State, 12 Ohio St. 60. U. 
S. Cire. Ct., 8S. D. Ohio, June 6, 1881. United States 
v. Ambrose. Opinion by Matthews, Circ. Justice. 


PATENT — IN ACTLON FOR INFRINGEMENT LICENSEE 
NOT ESTOPPED TO DENY VALIDITY OF -- DEFENSE.— 
In a suit in equity for an account of profits and dam- 
ages, and for an injunction for infringement of a 
patent, a licensee is not estopped from denying the 
validity of the patent. In equity a defendant has the 
right to set up as many defenses as he may have, pro- 
viding they are not inconsistent. Sharp v. Carlisle, 5 
Dana, 488; Wood v. Wood, 2 Paige, 108; Hopper v. 
Hopper, 11 id. 46; Daniell’s Ch. Pr. 727. In such suit 
the respondent may answer that he was acting under a 
license, and unless the recitals or covenants of the in- 
strument forbid, he may also deny the validity of the 





*A ppearing in 7 Federal Reporter. 








patent; such defenses are not inconsistent. See Cur- 
tis on Pat., § 215. Bump on Patent Law, 140, appears 
to hold a different doctrine. See, also, Bardsall y. 
Peuga, 5 Blatchf. 251; Magic Rifle Co. v. Elm City, 13 
id. 151; Lawes v. Purser, 88 Eng. L. & E. 48; Crossby 
v. Dixon, 10 H. of L. Cas. 293; Eureka Co. v. Bailey 
Co., 11 Wall. 488; Rubber Co v. Goodyear, 9 Wall. 788; 
Brooks v. Staley, 3 McLean, 523. U.S. Cire. Ct., S.D. 
Ohio, May 26, 1881. National Manufacturing Co. v. 
Meyers. Opinion by Swing, J.; Matthews, J., U.S. 
Sup. Ct., concurred. 


POWER OF ATTORNEY — GIVEN AS SECURITY NOT 
REVOCABLE. — A power of attorney, given to secure 
the performance of an agreement, cannot be revoked 
by the donor without a satisfaction of the contract. 
In this case, in the prosecution of a suit the plaintiff's 
attorneys acquired a lien upon a claim, under an 
agreement with theirclient, and caused him to secure 
the same by the execution of a power of attorney, del- 
egating the control of the litigation to his son. Held, 
that such power could not be revoked, and new attor- 
neys employed by the donor, until he had satisfied his 
part of the agreement. Bromley v. Holland, 7 Ves. 
Jr. 3; Walsh v. Whitcomb, 2 Esp. 568; Gerrish vy. 
Sweetser, 4 Pick. 374; Halloran v. Whitcomb, 43 Vt. 
306. U.S. Cire. Ct., Vermont, June 1, 1881. Stewart 
v. Hilton. Opinion by Wheeler, D. J. 


PRACTICE—EQUITABLE ACTION—DISCOV ERY—WHEN 
OFFICER OF CORPORATION CANNOT BE MADE PARTY 
TO COMPEL DISCOVERY. — An officer of a corporation 
cannot be made a party defendant to a cross-bill, for 
the purpose of discovery, where he did not derive the 
desired information in his official capacity. In such 
case the discovery cannot be had, although the officer 
derived his information from a participation in the 
creation of the corporation. It is proper for a defend- 
ant ina bill in equity, who files a cross-bill, to make 
defendants of parties not parties to the original bill, 
where they are necessary to complete relief. Brandon 
Manuf. Co. v. Prime, 14 Blatchf. 371. And the prac- 
tice is established of joining, for purposes of discovery, 
an officer of a defendant corporation, where plaintiff 
is entitled to discovery in a suit against a corporation. 
The reason of the rule, as stated by Lord Chancellor 
Talbot in the leading case of Wyck v. Meal, 3 P.Wms. 
310, which seems to have finally established the prac- 
tice, is that as “the plaintiff ought to have discovery,” 
undas ‘‘ the defendants can answer no otherwise than 
under their common seal, and though they answer 
never so falsely, still there is no remedy against them 
for perjury ;”’ therefore, ‘‘it has been a usual thing to 
make the secretary, book-keeper, or any other officers 
of a company defendants.’’ Later cases have added 
but little either to the extent of the rule or the exposi- 
tion of the reason upon which it is based. It is con- 
ceded to be an exception to the general rule that a 
mere witness cannot be joined for purposes of dis- 
covery. And the rule has been extended to members 
of a corporation who are not officers. Fenton v. 
Ilughes, 7 Ves. 289; Moodalay v. Morton, 1 Bro. Ch. 
469; Dummer v. Chippenham, l4 Ves. 245; Many v. 
Beekman Iron Co., 9 Paige, 188; United States v. 
Wagner, L. R., 2 Ch. App. 582; Glasscott v. Mining Co., 
il Sim. 305. No case has gone so far as to join an officer 
of a corporation for the purpose of a discovery of 
matters which were not within his knowledge as such 
officer, or learned by him while in the service, or as a 
member of the corporation. U. 8. Cire. Ct., S. D. 
New York, February 10, 1881. McComb v. Chicago, 
St. Louis and New Orleans Railway Co. Opinion by 
Choate, D. J. 


—— BILL OF REVIEW. — A billof review can only be 
brought for error in law appearing in the body of the 
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decree or record, without further examination of 
matters of fact, or some new matter of fact discovered, 
which was not known, and could not possibly have 
been used, at the time of the decree. Whiting v. Bank 
of United States, 15 Pet.6; Kennedy v. Georgia State 
Bank, 8 How. 586; Putnam v. Day, 22 Wall. 60; Buf- 
fington Vv. Harvey, 95 U. S. 99. See, also, Dexter v. Ar- 
nold, 5 Mason, 315; Thomas v. Harvie, 10 Wheat. 146; 
Woods v. Mann, 2 Sumn. 316; Hollingsworth v. Mec- 
Donald, 2 Harr. & J. 250; Jenkins v. Eldridge, 3 Story, 
299; Massie v. Graham, 3 McLean, 41; Hughes v. 
Jones, 2 Md. Ch. 289; Lansing v. Albany Ins. Co., 
Hopkins, 102; Barker v. Barker, 2 Woods, 241; Burts 
v. Heard, 11 Heisk. 472; Cole v. Miller, 32 Miss. 89; 
Daniel’s Ch. PL, § 1578; Livingstone v. Noe, 1 Lea, 55. 
U.S. Cire. Ct., E. D. Missouri, April, 1881. Jrwin v. 
Meyrose. Opinion by Treat, D. J. 


RECEIVER — CERTIFICATE OF, USUALLY NOT NEGO- 
TIABLE — HOLDER FOR VALUE TAKES SUBJECT TO 
EQUITIES. — Receiver’s certificates are not ordinarily 
vegotiable. Where areceiver of a railroad company, 
acting under a special order of the court, issued a cer- 
tificate payable to a party named therein, with inter- 
est out of the earnings of a division of the railroad, 
aud placed it in the hands of the payee for negotiation 
and sale, and the same subsequently came into the 
hands of the petitioner, who purchased it of a third 
party for forty per cent of its par value, and with notice 
of the order under which it was issued, held, that he 
took it subject to all equities between the receiver and 
the payee, and that as it appeared that the latter had 
never accounted to the receiver for the certificate or 
its proceeds, the petitioner was not entitled to pay- 
ment. The negotiation and sale of certificates is a 
trust personal to the receiver; he cannot delegate it to 
another and relieve himself from responsibility. The 
mere fact that it is made payable to the order of the 
payee is immaterial, unless the paper is negotiable in 
its nature. Railroad Co. v. Howard, 7 Wall. 415; 
Newbold v. P. & S. R. Co.,5 Bradw. 367, 375. It is 
said by the court in Baird v. Underwood, 74 Ll. 176: 
“It enters into the definition of a promissory note that 
the money must be payable at all events, not depend- 
ing upon any contingency either in regard to the event 
or the fund out of which payment is to be made, or to 
the parties by or to whom payment is to be made.” 
See, also, Dawkes v. Lorane, 3 Wil. 267. ‘These charac- 
teristics were conspicuously absent in the certificate in 
question It lacked the most essential elements of 
commercial paper, and it is believed the courts of this 
country have, without exception, held certificates of 
this nature to be non-negotiable. Stantonv. A.& C. 
R. Co., 2 Woods, 506; Turner v. P. & 8S. R. Co., 95 Ill. 
134; Bank of Montreal v. C. & C. R. Co., 48 Lowa, 518. 
See, also, Story on Agency, §14; Commercial Bank vy. 
Norton, 1 Hill, 505. U.S. Cire. Ct., E. D. Michigan, 
June 6, 1881, Union Trust Co. of New York v. Chi- 
cago & Lake Huron Railroud Co. Opinion by Brown, 
D. J. 


CONFLICT OF LAW — PENDENCY OF SUIT FOR SAME 
CAUSE OF ACTLON IN FEDERAL AND STATE COURTS. — 
The petdency of a suit in equity in a State court can- 
not be pleaded in abatement or bar of a like suit in- 
volving the sume subject-matter between the same 
parties in a Federal court. See White v. Whitman, 
1Curt. 494; Bowne v. Joy, 9 Johns. 221; Walsh v. Dur- 
kin, 12 id. 99; Wadleigh v. Veazie, 3 Sumn. 165; Ly- 
man v. Brown, 2 Curt. 559; Loring v. Marsh, 2 Cliff. 
322; Stanton v. Embrey, 93 U.S. 554; Gordon v. Gil- 
foil, 99 id. 178; Lusurance Co. v. Brunes’ Assignee, 96 
id. 593; Foster v. Vassall, 3 Atk. 587; Lord Dillon v. 
Alvares, 4 Ves. 357; Hatch v. Spofford, 22 Conn. 485; 
Brooks v. Mills Co., 4 Dill. 524. U.S. Cire. Ct., Rhode 
Island, April 27,1881. Latham v. Chaffee. Opinion by 
Colt, D. J. 








KANSAS SUPREME COURT ABSTRACT.* 
JANUARY TERM, 1881. 





BILL OF LADING— CONTRACT IN, REVOCABLE BY 
OWNER OF GOODS. — As between the owner and ship- 
per of the goods and the common carrier, the bill of 
lading fixes and determines the duty of the latter as to 
the person to whom it is (at the time) the pleasure of 
the former that the goods shall be delivered; but there 
is nothing final or irrevocable in its nature. The owner 
of the goods may change his purpose, at any rate, be- 
fore the delivery of the goods themselves, or of the bill 
of lading to the party named in it, and may order the 
delivery to be to some other person. In this case W. 
& W., bankers at Irving, Kansas, were the bona fide 
holders of the two drafts drawn agaiust three ship- 
ments of grain shipped to one H., at Atchison, Kansas, 
by the Central Branch Union Pacific railroad, with 
the bills of lading assigned, to secure the payment of 
the drafts. /eld, that they had a lien upon the grain 
in the hands of the consignee, and can recover from 
him the proceeds of the grain to the extent of such 
drafts, even though the consignor be indebted to the 
consignee on general account. Cases cited: Bank of 
Rochester v. Jones, 4 N. Y. 497; Conard v. Atlantic 
Ins. Co., 1 Pet. 444; Mitchell v. Ede, 11 Ad. & E. 888; 
Lee v. Bowen, 5 Biss. 154; Savings Bank v. A. T. & S. 
F. R. Co., 20 Kans. 519; Emery’s Sons v. Bank, 25 Ohio 
St. 360; Benj. on Sales, $381. Llalsey v. Warden. Opin- 
ion by Horton, C. J. 


MALICIOUS PROSECUTION — ADVICE OF COUNSEL, 
WHEN NOT DEFENSE.— In anaction to recover for a 
malicious prosecution and false imprisonment, the de- 
fense Was that the defendant acted upon the advice of 
counsel, It did not appear from the whole testimony 
that defendant had stated all the facts to his counsel. 
Held, that a verdict for plaintiff would not be set aside 
as against the evidence. It was said in Dolbe v. Nor- 
ton, 22 Kans. 105, that ‘*‘ where a person acting in good 
faith, and under the advice of counsel learned in the 
law, mistakenly institutes a prosecution against an- 
other person who is not liable, and the prosecution fails, 
the prosecutor does not thereby render himself liable 
to an action for malicious prosecution, or to any other 
action.”’ Underlying this rule is the further principle 
that such advice, to relieve liability, must have been 
given upon a full and fair statement of the case. Where 
the prosecutor doves not state the whole facts of his 
case to his counsel he is not acting in good faith, and 
the advice is no protection tohim. Clark v. Baldwin. 
Opinion by Horton, C. J. 


MORTGAGE — BY EQUITABLE OWNER OF LAND 
VALID — NOTICE. — When a party having a bond fora 
deed of real estate, or a land contract for the convey- 
ance from the legal ownerupon the payment of certain 
installments, is in possession of the land, and has paid 
interest on the purchase-money, he is the equitable 
owner thereof, and has such an interest therein that 
he can use it to secure aloan, and for that purpose 
may incumber such interest by an ordinary real estate 
mortgage. E. held such a land contract, and executed 
amortgage on the land to secure certain sums of 
money, then sold the land to one L., and assigned in 
writing to him the contract with the legal owner. Out 
of the money paid by L. to E. the purchase-money was 
paid, and L., as assignee of E.'s contract, obtained a 
deed of conveyance from the legal owner. The mort- 
gage executed by E. was duly filed for record prior to 
the saleto L. Held, that the mortgage was a valid in- 
cumbrance upon the land, and L. purchased the same 
subject to the mortgage lieu. See Jones v. Lapham, 
15 Kans. 540. Laughlin v. Braley. Opinion by Hor- 
ton, C. J. 





: To appear in 25 Kansas Reports. 
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MINNESOTA SUPREME COURT ABSTRACT. 
JULY, 1881. 

CONSIDERATION — PROMISE BY BANKRUPT DIS- 
CHARGED IN COMPOSITION TO PAY REMAINDER OF 
pest. — When a debtor has been discharged by a com- 
position, under the Federal Bankrupt Law, and makes 
anew promise to acreditor to pay the remainder of 
the debt due that creditor, giving his note for the 
amount, the original debt is a sufficient consideration 
for that promise and the note is enforceable against 
the debtor. Theentire composition proceeding is regu- 
lated by law, is under the control of the court, and has 
no validity unless confirmed by the court. The law 
declares its effect when so confirmed. It isa part of 
bankruptcy proceedings; is one of the modes provided 
in such proceedings for distributing the assets of the 
bankrupt, and working his discharge. It has, indeed, 
one element of assent by the creditor, as he has a right 
to vote to accept or reject the debtor's offer of compo- 
sition; but he cannot act for himself alone, and accept 
or reject the offer, so far as his debt is concerned and 
as his separate interests may require, independent of 
the other creditors. The offer is not made to him 
alone. The power to acceptor reject is not left to each 
creditor as to his one demand. It is lodged by the law 
in the body of creditors, the requisite number of whom 
voting to accept or reject, all the others are bound. 
The composition thus effected differs wholly in nature 
and effect from a voluntary composition deed which 
binds only those who execute it, and for the reason 
that a release or discharge of the debt by such a com- 
position is not the voluntary act of the creditor, but 
takes effect by act or operation of law. A surety for 
the debt is not thereby discharged. Ex parte Jacobs, 
L. R., 10 Ch. App. 211; McGrath v. Gray, L. R., 9 C. P. 
216; Ellis v. Wilmot, L. R., 10 Ex. 10; Simpson v. 
Henning, L. R., 10 Q. B. 406; Guild v. Butler, 122 Mass. 
498. See, alse, In re Merriam’s Estate, 44 Conn. 587. 
Higgins v. Dale. Opinion by Gilfillan, C. J. 


MASTER AND SERVANT — NEGLIGENCE — WHEN 
SERVANT TAKES RISKS OF EMPLOYMENT. — An em- 
ployer has no right to subject a servant to an unneces- 
sary peril without his consent; but it is well settled in 
the courts of this country and England that if a servant 
chooses to enter into an employment involving dangers 
of personal injury which the master might have 
avoided, he takes upon himself the risk of all the haz- 
ards incident to the employment, the existence and 
nature of which were known to him when he entered 
the service, and which he had no reason to expect 
would be obviated or removed. If a servant accepts 
service with a knowledge of the position of structures 
from which he has occasion to be apprehensive of 
injury, he cannot require the master to make changes 
so as to obviate the danger, or hold him liable for dam- 
ages in case of injury. Fleming v. St. P. & D. R.Co., 
6N. W. Rep. 448; Gibson v. Erie R. Co., 63 N. Y. 449; 
Dillon v. U. P. R. Co., 3 Dill. 320; Owen v. N. Y., ete., 
R. Co., 1 Lans. 108; Hayden vy. Southville Manuf. Co., 
29 Conn. 548; Illinois Cent. R. Co. v. Welch, 52 I11. 183; 
Devitt v. Pacific R. Co., 50 Mo. 302; Baylor v. Delaware, 
etc., R. Co., 40 N. J. L. 23; Holmes v. Clarke, 7 Hurls. 
& N. 937; Woodley v. Metropolitan Dist. R. Co., 2 
Ex. Div. 384. Accordingly, where an employee of a 
railroad company was fatally injured by a dangerous 
awning which he was familiar with and had cautioned 
other employees to be on their guard against it, held, 
that no recovery could be had against the company for 
such injury. Clark v. St. Paul & Sioux City Railway 
Co. Opinion by Clark, J. 


NEGLIGENCE — DEFECTIVE RAILWAY CROSSING ON 
HIGHWAY — HIGHWAY NOT LEGAL ONE — TRAVELLING 
ON UNSAFE HIGHWAY NOT NEGLIGENCE PER SE. —In 
an action against a railroad company for injury to 








plaintiff's horse from a defective highway crossing, 
which occurred while plaintiff’s son was driving on 
the highway over such crossing, held, (1) That it was no 
error to permit plaintiff to show that after the accident 
defendant repaired the crossing by replacing a missing 
plank. See Westchester Railroad Co. v. McElwee, 67 
Penn. St. 311; O’Teasy v. Mankato, 21 Minn. 65; Phelps 
v. Mankato, 23 Vt. 276. (2) Held, also, that defendant 
could not set up that the highway where the accident 
occurred was not a legal highway. By assuming to 
maintain a crossing at that point defendant was bound 
to exercise precisely the same precautions to keep it in 
repair as if it wasin fact alegal highway. Webb y. 
Portland & Kennebec R. Co., 57 Me. 117. (3) 1t was 
claimed that plaintiff's son had knowledge of the defect 
in the crossing before he attempted to drive over it, 
and was therefore negligent in doing so. Held, that 
the fact that a person attempts to travel on a highway 
after he has notice that it is unsafe or out of repair is 
not necessarily negligence. Whether it is so depends 
upon circumstances (Johnson v. Belden, 2 Lans, 433), 
and is a question forthe jury. Clayords v. Dithrick, 
12 Q. B. 489; Humphreys v. Armstrong Co., 56 Penn. 
St. 204. Previous knowledge of the unsafe condi- 
tion of this crossing was a circumstance to go to 
the jury on the question of contributory negligence; 
but it should be submitted to them together with all 
the other facts of the case for them to determine 
whether, with such knowledge, plaintiff's servant ex- 
ercised ordinary care in attempting to drive over this 
defective crossing, and whether in proceeding he used 
ordinary care to avoid injury. If the risk was such 
that men of ordinary prudence, having knowledge of 
the defect, would not under the circumstances have 
attempted to pass over it an their own risk, then 
plaintiff's servant had no right to attempt to pass it at 
the risk of the defendant. But if such persons would 
have believed it reasonably safe to attempt the passage 
in the manner adopted by plaintiff's servant in this 
case, plaintiff could recover, notwithstanding such 
previous knowledge of the condition of the crossing. 
Thomas v. Western Un. Tel. Co., 100 Mass. 156; Ma- 
honey v. Met. R. Co., 104 id. 73; Lyman v. Amherst, 
107 id. 339; Sher. & Redf. on Neg., § 414. Kelly v. 
Southern Minnesota Railway Co. Opinion by Mitch- 
ell, J. 
Jnmnnciancnilpmoniialite 
PENNSYLVANIA SUPREME 
STRACT. 


COURT AB- 


CONSTITUTIONAL LAW — TAX ON INCOME OF COR- 
PORATION BY STATE VALID.— The State of Peansyl- 
vania imposes upon corporations incorporated or doing 
business in the State an annual tax of three per cent of 
its net earnings or income during the year. Held, that 
such tax is not invalid under the Federal Constitution 
and laws as to income derived from United States 
securities. There is an obvious differeuce between a 
direct tax on the property of a corporation and a fran- 
chise tax, measured by its earnings, which, proxi- 
mately atleast, represent either the value of the 
franchise granted, or the extent of itsexercise. The 
distinction has been repeatedly recognized by both 
Federal and State courts. In Society for Savings v. 
Coite,6 Wall. 594, corporations of the class to which 
the plaintiff in error in that case belonged, were re- 
quired to pay annually a sum equal to three-fourths of 
one per cent on the total amount of the deposits; and 
it was held that this wasa valid franchise tax and not 
a tax on property, and that the society had no right to 
claim exemption therefrom to the extent of its de- 
posits invested in non-taxable securities of the United 
States. Under a similar law in Massachusetts it was 
held that a savings institution, having a portion of its 
deposits invested in Federal securities, was liable to a 
tax on account of such deposits as fully as on account 














THE ALBANY LAW JOURNAL. 


197 

















of other deposits, notwithstanding the securities 
were declared by the act of Congress, under which 
they were issued, to be exempt from taxation under 
State authority. Provident Institution v. Massachu- 
setts, 6 Wall. 611. A distinction somewhat similar 
in principle is made in the cases of State Freight Tax 
and State Tax on Railway Gross Receipts, 15 Wall. 232 
and 284, in the latter of which it is held that a statute 
imposing a tax on the gross receipts of railway compa- 
nies is not repugnant to the Constitution of the United 
States, though the receipts are made up in part of the 
freights received from inter-state transportation of 
merchandise. Philadelphia Contributionship for In- 
surance v. Commonwealth of Pennsylvania. Opinion 
by Sterrett, J. (Decided June 13, 1881.) 

NEGLIGENCE — IF NO EVIDENCE OF, CASE MUST BE 
TAKEN FROM JURY — MASTER AND SERVANT. —In an 
action for death by negligence it is not error fora 
judge to refuse to instruct the jury, if there is suffi- 
cient evidence of the negligence of the defendant to 
submit to the jury. On the other hand, it is equally 
clear that if there is no evidence, or at mosta scintilla, 
it is the duty of the court to withdraw the case from 
the jury and give a binding instruction to find for the 
defendant. The authorities upon this point are nu- 
merous; it is sufficient torefer to a few of the later 
ones. Howard Express Co. v. Wile, 14 P. F. S. 201; 
Hoag v. Railroad Co., 4 Norris, 293; Penn. Railroad 
Co. v. Fries, 6 id. 234; and Mansfield Coa) and Coke Co. 
vy. M’Enery, 8 Week. Not. $1. In this case an em- 
ployee of defendant was killed while coupling cars. 
Held, that an imperfection in an engine or car which 
he wascoupling, or roughness in the railroad bed at 
that place, it not being shown that either contributed 
to the accident, was not evidence of negligence for the 
jury. Philadelphia & Reading Railroad Co. v. Scher- 
tle. Opinion by Paxson, J. (Decided May 2, 1881.) 


SPECIFC PERFORMANCE — VENDOR WHOSE TITLE IS 
UNMARKETABLE CANNOT COMPEL — GROUND RENT ON 
LANDS INCUMBERED WITH TAXES. —Inan action for 
specific performance it appeared that the defendant 
purchased of the plaintitfs, at public auction, a ground- 
rent of $100 per year for the price or sum of $1,600. 
The defendant’s conveyancer procured searches against 
the premises out of which therent issued, and found 
the same incumbered by municipal claims and taxes 
to the extent of $1,684,79, and for this reason refused 
to take title to the ground-rent. The rent itself was 
not incumbered. The assessed value of the premises 
was $3,500. Held, that specific performance would not 
be decreed. A decree for specific performance is of 
grace, not of right. It will never be made in favor of 
avendor unless he is able to offera tithe marketable 
beyond a reasonable doubt, nor against a vendee when 
he is able to show any circumstances which would 
make it unconscionable tc do so. We need not review 
the decisions upon this subject. It is suflicient to refer 
to Colwell v. Hamilton, 10 Watts, 413; Bumberger v. 
Clippinger, 5 W. & S. 311; Dalzell v. Crawford, 1 Piers. 
Eq. Cas. 37; Nicol v. Carr, 11 Casey, 381; Speakman v. 
Forepaugh, 8 Wright, 363; Swain v. Fidelity Ins. Co., 
4 P. F.S. 455; Doebler’s Appeal, 14 id. 9; Swayne v. 
Lyon, 17 id. 456. A ground-rent is an estate carved 
outof the land. The owner of the one has an estate 
inthe rent; the other an estate in the land. Both are 
real estate, and subject alike to be incumbered by 
mortgage and judgment. While we have these two 
separate estates, they are at the same time inseparably 
connected. The rent issues out of the land, and the 
owner of the latter holds his estate subject to the rent. 
It needs but this brief statement of the nature of a 
ground-rent to show that the title thereto is indissolu- 
bly connected with the title of the land itself. To 
make the title to such land marketable, the title to the 
land out of which it is reserved must be marketable, 





otherwise we would have a rent reserved out of 
nothing. These liens for taxes affect the title to the 
land, and whatever impairs the title to the land neces- 
sarily impairs the title toa rent issuing out of the land. 
If the title to the land fails, the title to the rent falls 
with it. Mitchell v. Steinmetz. Opinion by Paxon, J. 
(Decided March 21, 1881.) 








VERMONT SUPREME COURT ABSTRACT.* 

ADMINISTRATOR — CANNOT BORROW MONEY ON 
CREDIT OF ESTATE. — An administrator has no legal 
power or right to borrow money, and pledge the prop- 
erty of the estate in payment. In Luscomb v. Ballard, 
5 Gray, 405, the court say: ‘The law is, that by a 
promise, the consideration of which arises after the 
death of the intestate, the estate cannot be charged, 
but that the administrator is personally liable in his 
contract. And whether the amount is to be repaid, 
from the estate, is a question for the court of probate 
in the settlement of his account.” See, also, Sumner 
v. Williams, 8 Mass. 162; Taylor v. Mygatt, 26 Conn. 
184. Merchants’ National Bank of St. Johnsbury v. 
Weeks. Opinion by Redfield, J. 


NEGLIGENCE — IN KEEPING UNSAFE HIGHWAY — 
BURDEN OF PROOF. —(1) In an action against a town 
for injury caused to a traveller by a defect in the high- 
way, held, that the insufficiency of the highway must 
be the sole operative cause of the injury. If it is the 
joint product of the plaintiff's lack of prudence, and 
the town’s negligence, there can be no recovery. The 
burden of proof is upon the plaintiff to show that he 
contributed nothing toward producing the accideut; 
that the highway was insufficient; and that his con- 
duct was prudent. (2) In such an action it appeared 
that a plaintiff, who was a married woman, was, as a 
result of the injury, prematurely delivered of twin 
living children. Held, that any physical or mental 
suffering attending the miscarriage was a proper sub- 
ject of compensation. But the rule goes no further. 
Any injured * feelings” following the miscarriage, not 
part of the pain naturally attending it, are too remote 
to be considered an element of damage. Bovee v. 
Town of Danville. Opinion by Ross, J. 


WILL— POWER TO TWO EXECUTORS TO SELL REAL 
ESTATE CANNOT BE EXECUTED BY ONE. — A will con- 
tained the following: “I give and bequeath to my 
wife * * * all my personal property, and also all 
my real property, the use of it during her natural life; 
provided, nevertheless, if the personal property and 
the use of the real, be not sufficient for her and the 
support of my mother during their natural lives, in 
such case I order my executors to sell so much of the 
land as may be necessary for their support while in 
this life, and after both are deceased, what may be left 
of my real property I give and bequeath to the Ameri- 
can Foreign Missionary Society;’’ and the wife and 
testator’s brother were appointed executors. After 
the decease of her co-executor the executrix deeded 
the real estate to the orator; the consideration of 
which deed was, mainly, past and future support. Held, 
that the deed so executed by one of two executors was 
void; and that such a power, when so given to two or 
more, dves not survive, and cannot be executed by the 
survivor, in his own behalf or interest. In Stevens v. 
Winship, 1 Pick. 318, the testator devised a messuage 
to his wife for life, and the reversion to his brothers 
and sisters, and gave his wife full power, “in case she 
shall stand in need, to sell all his estate real and per- 
sonal for her comfortable support;’’ and appointed 
her executrix. It was held that she took a life estate, 
with power to sell depending upon a contingency; and 
those claiming under a sale by her must show that the 








*To appear in 53 Vermont Reports. 
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power was well executed on the actual happening of 
the contingency. In Larned v. Bridge, 17 Pick. 339, a 
testator devised to his wife ‘the use and benefit of all 
his estate real and personal, and should the income 
prove insufficient for her comfortable support, she to 
dispose of so much thereof as shall be sufficient for 
that purpose;’’ and that the remainder be equally 
divided among his children. He appointed her execu- 
trix. Held, that she took an estate for life only, with 
a naked power depending upon a contingency; that 
the happening of the contingency was a condition pre- 
cedent to the due execution of the power, and that the 
power must be executed by the wife alone in her life- 
time; that the power did not attach to her in her office 
of executrix, and so did not pass to the administrator 
cum testamento annexo, in favor of a creditor who sup- 
plied her necessities, on the happening of the contin- 
gency provided for by the testator for the execution 
of the power. The last case serves to illustrate that it 
is not a power donated to the executors, virtute officii, 
as in Jackson v. Ferris, 15 Johns. 346; or actione 
officii, as in Davis v. Christian, 15 Gratt. 11; or an- 
nexed to the office of executrix, as better expressed by 
Mr. Perry on Trusts, section 493. Such power survives 
and passes to the administrator, cum testamento annexo, 
because necessary for the due administration of the 
estate or execution of the will. See, also, Conklin v. 
Egerton’s Adm’r, 21 Wend. 450. ‘erre v. American 
Board of Commissioners for Foreign Missions. Opin- 
ion by Ross, J. 

a 


FINANCIAL LAW. 


BIL. OF EXCHANGE — WITHOUT PLACE OF PAYMENT 
MAY BE PRESENTED WHERE MADE. — The presentation 
of adraft for payment at the place of its date is a suffi- 
cient demand to charge the drawer or acceptor after 
notice of protest, where the place at which it was pay- 
able is not stated in the writing and no proof made 
that any particular place was agreed upon. ** When 
the bill or note is made on terms payable ina city, 
without specification of a particular place, and the 
acceptor or maker has no residence or place of business 
there, it will certainly be sufficient to charge the drawer 
or indorser, if the holder have the bill or note in the 
city at maturity, ready to be presented and delivered 
up, if the maker or acceptor shall appear.’’ 1 Dan. 
on Neg. Inst., $640. In Meyer vy. Hibscher, 47 N. Y. 
270, Folger, J., thus speaks of a note dated at a place 
and payable generally: ‘*In such case the note must 
be presented and payment asked for at the place of 
business therein of the maker, if he has one, and if he 
has no place of business, then at his place of residence. 
And if he neither have place of business, nor resi- 
dence, then if the holder of the note is at the place 
where it is in general made payable, on the day of pay- 
ment with the note, ready to receive payment, it is 
sufficient to constitute a presentment and demand.” 
North Carolina Sup. Ct., Jan., 1881. Wiltkowski v. 
Smith. Opinion by Smith, C. J. (84 N. C. 671.) 


CHECK — ASSIGNMENT FOR CREDITORS BY DRAWER 
BEFORE PRESENTATION TO DRAWEE FOR PAYMENT. — 
A bank on the eve of insolvency drew its check in 
favor of appellant on another bank where it had funds. 
The check was in the ordinary form of such instru- 
ments; and there was no evidence aliunde that it was 
designed to have any other than its ordinary legal 
effect. It designated no particular fund out of which 
it was to be paid, contained no words importing a 
transfer of the whole or any part of the balance then 
standing to the credit of the drawer, nor did it even 
correspond in amount with that balance. Before the 
check was paid the drawer made an assignment for 
creditors. Held, that the appellant had no claim on 
the fund in the drawee bank to pay the check, and that 





such fund passed to the assignee of the drawer as 
assets. It is well settled that such acheck or draft, 
without more, is neither a legal nor equitable assign- 
ment or appropriation of a corresponding amount of 
the drawer’s funds in the hands of the drawee. It 
gives the payee no right of action against the drawee, 
nor any valid claim to the funds of the drawer in his 
hands. If before acceptance or payment of the draft 
the drawer executes a voluntary assignment for the 
benefit of creditors, as was done in this case, the funds 
in the hands of the drawee pass by the assignment as 
assets of the insolvent’s estate to his assignees in trust 
for creditors. Loyd v. McCaffrey, 10 Wright, 410; 
Bank of Mount Joy v. Gish’s Assignees, 22 P. F. Smith, 
13; Bispham’s Equity, § 167; Morse on Banking, 278, 
279, 470; Carr v. National Security Bank, 107 Mass. 45. 
In Attorney-General v. Continental Life Ins. Co., 71 
N. Y. 325, an insurance company, in payment of a loss, 
had given its check on a banking institution in which 
it then had funds on deposit, more than sufficient to 
meet the check, but before it was presented the insur- 
ance company failed, and its receiver withdrew all the 
funds. It was held that the check, not having been 
drawn on a particular fund, did not operate as an 
equitable assigument pro tanto of the money on deposit 
and that the claim having been only liquidated, not 
paid, when the insurance company failed, the fund 
went into the hands of the receiver, whereby the rights 
of all the creditors became fixed, and that the payee 
of the check was not entitled to payment out of the 
funds which the receiver had withdrawn from the 
bank, in preference to the general creditors. The au- 
thorities, both American and English, are quite uni- 
form in holding that untila check or inland bill of 
exchange, drawn in the ordinary form, is presented 
and accepted, it vests in the payee no title, legal or 
equitable, to the funds of the drawer on deposit with 
the drawee. Before acceptance, he may withdraw his 
funds or stop payment of the check. The drawee is 
under no obligation to the payee or holder. Knowl- 
edge of the fact that checks have been drawn does not 
render it obligatory on him to retain the deposit to 
meet them. Pennsylvania Sup. Ct., Feb. 21, 1881. 


Appeal of First National Bank of Harrisburg. Opin- 
ion by Sterrett, J. 
STATUTE OF FRAUDS —INDORSEMENT OF SINGLE 


BILL UNDER SEAL— CONSIDERATION — M., the mother 
of G., wrote her name across the back of asingle bill, 
under seal, made by G. in favor of S. The indorse- 
ment was written about nine months after the date 
and delivery of the single bill. The payee sued M. as 
upon a guaranty of the payment of the bill; and at 
the trial wrote over her blank indorsement the follow- 
ing: ‘*In consideration of the loan of the money men- 
tioned in the within single bill to my son, and in 
fulfillment of his representations to the payee that I 
would guarantee or become the surety for the payment 
of the money, and in consideration of the payee’s 
promise and agreement not to press the payment of 
this single bill at its maturity, and to forbear suit 
thereon for two years or more; I hereby guarantee the 
payment thereof to the said S. should G. make default 
in payment thereof.”” In order to meet the defense 
taken by the defendant, that there was no suflicient 
writing to gratify the requirements of the statute of 
frauds, and that there was no sufficient consideration 
for the alleged undertaking, the plaintiff offered evi- 
dence for the purpose of showing that the contract as 
between himself and G. resulting in the making and 
delivery of the single bill was not complete and exe- 
cuted until the blank indorsement was placed thereon 
by the defendant; that the single bill had been made 
and delivered provisionally only, previous to that time; 
that it was contemplated from the beginning of the 
transaction that the defendant would become surety- 
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for the ultimate payment of the money loaned, and 
for which the single bill was given, and that the money 
was loaned upon that assurance and understanding as 
between the original parties tothe single bill. Held, 
that notwithstanding the parol evidence offered by the 
plaintiff, the statute of frauds presented an insupera- 
ble barrier, and he could not recover, and that the 
note being under seal the party placing her name upon 
the back of the note could not be regarded as a joint 
obligor with the maker of the note, nor could she be 
regarded as an indorser in the ordinary sense of that 
term, which implies obligation to pay, as upon a nego- 
tiable note. Cases referred to, Moies yv. Bird, 11 Mass. 
436; Samson v. Thornton, 3 Mete. 275; Union Bank v. 
Willis, 8 id. 504; Hawkes v. Phillips, 7 Gray, 284; Wain 
y. Warlters, 5 East, 10. The circumstances of the 
case all repelled the idea that there was any thing 
inchoate or incomplete in regard to the binding effect 
of the note itself as between the original parties to it. 
The blank indorsement having been placed upon the 
note nine mouths after its date and delivery, that in- 
dorsement, if it could have auy effect at all, could only 
be effective asa guaranty. Being by a third party it 
could not be construed into such an agreement or note 
in writing as would gratify the statute of frauds, 29 
Car. II, ch. 3, §4; nor was the statute gratified either 
in its letter or object, by the subsequent writing placed 
over the signature by the plaintiff. See Wyman v. 
Gray, 7H. & J. 409: Elliot v. Giese, id. 457; Aldridge 
y. Turner, 1G. & J. 427; Nabb v. Koontz, 17 Md. 283; 
Mitchell v. McCleary, 42 id. 374; Deutsh v. Bond, 46 
id. 164; Ordeman vy. Lawson, 49 id. 135; Leonard v. 
Vredenburgh, 8 Johns. 29; Coldham v. Showler, 2 Car, 
& K. 261; Jack v. Morrison, 48 Penn. St. 113; Schafer 
v. F. & M. Bank, 59 id. 144; Wilson v. Martin, 74 id. 
159. Maryland Ct. of Appeals. Culbertson v. Smith. 
Opinion by Alvey, J. (53 Md. 628.) 
eS Nee 
RECENT ENGLISH DECISIONS. 

CRIMINAL LAW — FORGERY — INCHOATE INSTRU- 
MENT. — ‘The prisoner was indicted in the first count 
for forging and uttering an indorsement on a bill of 
exchange, in the second count on a paper writing in 
the form of and purporting to be a bill of exchange, 
and in the third count on acertain paper writing. The 
facts were these: the prosecutor wrote the body of a 
bill of exchange, but without signing the drawer’s 
name, and seutit to the prisoner, who was to accept it 
and procure an indorsement by a solvent person, and 
return it to the prosecutor. The prisoner accepted it, 
and forged the indorsement of another person’s name, 
and returned it. Held, that the prisoner could not be 
convicted upon this indictment, as the document was 
only an inchoate instrument of no value when the 
prisoner forged the indorsement. Cases cited, McCall 
v. Taylor, 34 L. J. 365; Stoessiger v. South-East R. Co., 
3 EL. & B. 549. Crown Cas. Res., May 21, 1881. Regina 
v. Harper. Opinion by Lord Coleridge, C. J., 44 L. 'T. 
Rep. (N. 8.) 615. 

MARITIME LAW — CONFLICT OF LAW —COLLISION ON 
HIGH SEAS BETWEEN VESSELS OF DIFFERENT NATION- 
ALITIES. — Collisions between ships when one or both 
are foreign, on the high seas, are questions communis 
juris, and liabilities created by them are to be decided 
by the general maritime law of liability as adminis- 
tered in the court where the cause is tried. By gene- 
ral maritime law the liabilities of the ship and of the 
owners are identical for damages arising from collision. 
A collision took place on the high seas between a Brit- 
ish and a Spanish ship; both vessels sank. The Eng- 
lish owners commenced a suit against the Spanish ship- 
owners, who had an office in England. The Spanish 
shipowners appeared, and pleaded that by Spanish law 
there was no personal liability. Held, a bad defense, 








as the liability was governed by general maritime law 
and not by Spanish law. The Druid, 1 W. Rob., at p. 
399; The Volant, id. 387; The Johann Friederich, id. 
35, at p. 40; The Wild Ranger, 7 L. T. Rep. (N. S.) 
725; S. C., Lush, 553; The Zollverein, Swabey, 99. 
Prob. D. & Ad. Div., May 11, 1881. The Leon. Opin- 
ion by Sir R. Phillimore, 44 L. T. Rep. (N. 8S.) 613. 


—— COLLISION — COMPULSORY PILOTAGE. —A tug 
belonging to the respondent was engaged to tow a ship 
belonging to the appellants to harbor. The ship was 
in charge of a pilot compulsorily employed. The tug 
attempted to tow the ship across a bank, instead of 
going round it, and the ship struck on the bank and 
sustained damage. In an action brought by the ship- 
owners against the owner of the tug, it was proved 
that the pilot signalled to the tug to change her course, 
but did not cast off the tow rope on finding his signals 
disregarded, and in the opinion of the nautical asses- 
sors he was ‘negligent, supine, and inactive.” Held, 
(reversing the judgment of the court below) that this 
did not amount to contributory negligence on the part 
of the ship, and that her owners were entitled to re- 
cover for the damage sustained. The Julia, Lush. 224; 
14 Moo. P. C. 210, approved. Other cases cited, The 
Diana, 1 W. Rob. 131; The Duke of Manchester, 2 id. 470; 
The Clyde Navigation Co. v. Barclay, 1 App. Cas. 790; 
36 L. T. Rep. (N. 8.) 379; Bland v. Ross, 14 Moo. P. C. 
210; Quarman vy. Burnett, 6 M. & W. 509; Smith v. St. 
Lawrence Tow Boat Co., L. R., 5 P. C. 308; 28 L. T. 
Rep. (N. S.) 885; The Energy, L. R.,3 A. & E. 48; 23 
L. T. Rep. (N. S.) 601; Thorogood v. Bryan, 5C. B. 115; 
Davis v. Mann, 10 M. & W. 546; Ashby v. White, Sm. 
Lead. Cas. 300. House of Lords, March 7, 1881. Spaight 
v. Tedcastle. Opinion by Lord Chancellor Selborue, 
44 L. T. Rep. (N. 8.) 589. 

PATENT— INFRINGEMENT OF —TRANSFER OF PAT- 
ENTED ARTICLE MADE ABROAD THROUGH CUSTOM- 
HOUSE FOR EXPORTATION NOT VENDING, MAKING OR 
USING — AGENCY. — The plaintiffs were holders of a 
patent for rendering capable of safe transportation a 
powerful explosive, which had previously been prac- 
tically useless, and its transportation prohibited by 
statute, by reason of its extreme sensitiveness to 
shocks. The defendants, who were export merchants, 
had transhipped in the Thames, for exportation to 
Australia, large quantities of the explosive, which had 
been consigned to them from abroad for that purpose, 
and had been rendered safe in the mode prescribed by 
the plaintiff's invention. Held (reversing the decis- 
ion of Bacon, V. C.) that there had been no interfer- 
ence by the defendants with the plaintiff's invention. 
The defendants never had any interest in, or any con- 
trol over, the goods; and it could not be said that 
writing to the custom-house, in order to get power to 
transfer them from one ship to another, was making, 
or using, or vending the patented article. The court 
always hold a hand over agents, but they must be 
actual agents directly employed in the transaction in 
question, and it would not extend its doctrine and say 
that any person who had any thing to do with the re- 
moval of goods from a manufactory to a storehouse 
would be liable to damages or an injunction, if it 
turned out that the goods were an infringement of a 
pat nt or trade-mark. Ct. of Appeal, April 29, 1881. 
Nobels’ Explosive Co. v. Jones, Scott & Co. Opinions 
by James, Baggallay and Lush, L. JJ., 44 L. T. Rep. 
(N. S.) 593. 








CORRESPONDENCE. 
CoDE, SECTION 2247. 
Editor of the Albany Law Journal: 
Can you explain the following alleged amendment 
in one of the provisions of our Code of Civil Pro- 
cedure? Prior to its amendment at the last session of 
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the Legislature (ch. 122, Laws 1881), section 2247 read 
as follows: “The issue * * * must be tried by the 
judge or justice, unlessa party * * * files a written 
demand that the issues as joined be tried by a jury.” 
As amended, the section declares that ‘‘the issues * * 
must be tried by the judge or justice, provided either 
party * * * shall demand a jury.’’ The word not 
may have been omitted, probably was omitted, by 
mistake. But it is important for the bar to know 
whether the mistake occurs in the original law or not. 
It certainly occurs both in your published edition of 
the Session Laws and in Bliss’s collated amendments 
of 1881. Is it merely a misprint, or is it a new illustra- 
tion of the old adage, which may be recommended to 
our modern law-makers, ‘* Trying to do better, oft we 
mar what’s well?’’ 
Yours truly, 
New York, August 27, 1881. 


Ricutr TO OPEN AND CLOSE. 


Editor of the Albany Law Journal: 

The New York. Duily Register of August 27, 1881, 
criticises the decision of the Court of Appeals in the 
case of Murray v. N. Y. Ins. Co., 9 Abb. N. C. 308, on 
the right to open and close, as “introducing a new 
degree of uncertainty into this already uncertain sub- 
ject.”" It seems to me, with all due respect to the 
learned editor of the Register, that nothing new or 
uncertain is introduced by this decision, but that it is 
strictly in accordance with established principles. The 
right to begin is with the party holding the affirmative, 
without regard to the form which the pleadings may 
take. The complaint alleged that the death was not 
caused by the breaking of any of the conditions in the 
policy. The plaintiff here violated the rule of plead- 
ing not to anticipate affirmative defenses. He either 
did so for the very purpose of afterward claiming the 
affirmative of the issue and his last say to the jury, or 
else, as is more probable, he blindly followed Abbott’s 
Forms (an excellent work but not infallible), which 
seem to be drawn on the erroneous theory that an ac- 
tion on a life insurance policy is in the nature of an 
action to recover a penalty. 

The answer denied the negative allegation of the 
complaint, and also pleaded u particular violation of a 
clause. Whether or not there was this violation, was 
the question, and of this the company sought to estab- 
lish the affirmative. 

Suppose a complaint on a promissory note should 
allege that there was no usury in its inception, and the 
answer should deny this and allege there was usury, 
would there be any uncertainty as to who would have 
the right to open and close? 


New York, August 29, 1881. 


———_—_———. 


NEW BOOKS AND NEW EDITIONS. 


Leo G. RosENBLATT. 


Geo. H. McApam. 








MILLER AND FIELD’s FEDERAL PRACTICE. 


Federal Practice: Consisting of the statutes of the United 
States relating tothe Organization, Jurisdiction, Practice 
and Procedure of the Federal Courts and the Rules of said 
Courts, with full Notes of the Decisions relating thereto. 
By William E. Miller, late Chief Justice of the Supreme 
Court of Iowa, and George W. Field. Mills & Company: 
Des Moines, Iowa. 


‘HIS work seems to be, what its title page indicates, a 

convenient and a good edition of the Statutes of the 
United States relating to the Federal courts with refer- 
ences to the decisions thereunder. Mr. Bump’s, Mr. 
Desty’s, and this work cover substantially the same 
ground, and the profession are called upon to choose be- 
tween them. Abbott’s somewhat pretentious work, in 
two volumes, is by no means what, from its claim and 








extent, it ought to be. Why does not some one who has 
the time, the capacity, andthe industry to give the 
profession a good work on practice in the Federal 
courts, fulland complete, do so? Every lawyer needs 
it. Such a work, if it were what it should be, would 
meet with an extensive sale and reap a golden harvest 
for its author and its publisher. We know of no better 
field in legal literature. 


16rH West VIRGINIA REPORTs. 


This volume of 955 pages contains only 37 cases. 
In eleven of these the judicial statements and opinions 
occupy the following number of pages respectively : 
25, 27, 28, 29, 30, 33, 38, 39, 54, 61, G8—432 pages in all, or 
an average of more than 39 pages. Of course there is 
a great deal of unnecessary matter in this—tedious and 
exasperating statement of pleadings, and thelike. As 
arule, the longest cases are of the least general inter- 
est. The following are the cases of chief interest: 
Where a city, in grading streets, collects surface water 
and casts it in a new body on the land of an adjoining 
proprietor, it is liable for the injury. Gillison v. City 
of Charleston, p. 282. Whereacity, in changing the 
grade of streets, permanently injures private property, 
and thus infringes the explicit provision of the bill of 
rights, that private property shall not be taken or 
damaged for public use without compensation, an ac- 
tion lies for the injury, although no statute has ever 
been enacted for the enforcemeut of this constitutional 
provision. Johnson v. City of Parkersburg, p. 402. 
An engine and boiler, brought by the owner of a mill 
upon the mill grounds for the purpose of being put into 
the mill, and necessary for the operation of the mill 
are fixtures, although not actually annexed; and such 
articles, once annexed, continue fixtures, although 
washed out by aflood. Patton v. Moore, p. 428. Un- 
authorized payment by a stranger does not dischargea 
debt, nor authorize a suit at law, unless the debtor 
ratifies such payment by pleading or reliance; but in 
equity the stranger will have relief; and in case of an 
agreement for an assigument of the debt the stranger 
may enforcethe demand without an actual assign- 
ment. Neely v. Jones, p. 625. An insurance policy 
provided that no action should be sustained thereon 
unless commenced within six months after the loss 
should occur; and also that no suit could be main- 
tained until arbitrators had fixed the amount of loss. 
Held, that the action could be commenced within 
six months after the arbitrators had fixed the amount 
of the loss, although more than six months after the 
loss occurred. Burber v. Fire and Marine Ins. Co. of 
Wheeling, p. 658, In this case one judge dissented but 
was ‘‘ pleased’ that a majority of the court were op- 
posed to him, ‘‘ because it is an equitable view.’’ (Pub- 
lished by W. J. Johnston, Wheeling.) 
sillpismcainaaine 

NOTES. 

- American Law Register for August contains the 

conclusion of Freehold Qualification of Jurors, by 
A. Davis Smith, and the following cases in full: Ken- 
dall v. Hamilton, on judgment against agent of undis- 
covered principal, with note by Edmund H. Bennett; 
Fargo v. Railway Co., citizenship of joint stock com- 
pany, with note by Marshall D. Ewell; Love v. Payne, 
on consent to admission of partner, with note by W. 
W. Thornton; Horan vy. Lazier, on note payable at 
bank, with note by C. M. Dunbar. —— The Law Mag- 
azine and Review for August contains the following 
leading articles: Sheriffs and Sheriffs’ Courts in Scot- 
land, by J. M. Lees; Laws of Wales — the kindred 
blood feud, by F. W. Maitland; Growth of the Grand 
Jury System, by John Kinghorn. —— The Western 
Jurist for August contains a pleasant article on Legal 
Maxims, by Chancellor Cooper of Teunessee. 
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CURRENT TOPICS. 





UDGE RUMSEY writes us: ‘Are you not mis- 
J taken in your statement on page 181 of the 
Aupany Law Jounrnat for this date that the amend- 
ment of the judiciary article of the Constitution is 
to be voted on this fall? I think you will find on 
examination that it has passed but one Senate, and 
cannot be submitted to the people sooner than next 
fall.” Judge Rumsey 1s right. There seems to 
have been a general misunderstanding on this point, 
and we shared in the general error. 


We have also got to the bottom of the matter of 
the judges’ pensions, on which we commented at p. 
181. We were as much behindhand on this as we 
were beforehand on the other. The people adopted 
a constitutional amendment last fall that ‘‘ the com- 
pensation of every judge of the Court of Appeals, 
and of every justice of the Supreme Court, whose 
term of office shall be abridged pursuant to this 
provision,” ¢. e., by arriving at the age of seventy 
years, ‘‘and who shall have served as such judge or 
justice ten years or more, shall be continued during 
the remainder of the term for which he was elected.” 
But if this provision needed to be constitutional, 
why not the provision im case of ‘‘ removal?” Does 
either of them need any thing more than a legisla- 
tive act ? 


The September number of the Virginia Law Jour- 
nal contains an article, by Mr. John W. Daniel, on 
Taxation of National Bank Shares by or under State 
Authority, in which the learned writer lays down 
the following rule, deduced from the authorities: 
‘If the State law taxes moneyed capital generally 
at a lower rate than National bank shares, thus fix- 
ing the ruling rate of taxation higher as to them 
than as to the bulk of other moneyed capital, it is 
a discrimination against them; and they must be 
brought within the limit of taxation fixed by the 
ruling rate of taxation, by operation of law, the 
excess being an unconstitutional and void exaction. 
But if they are taxed according to the rule and rate 
applicable to moneyed capital generally, then the 
tax is valid, although some moneyed capital simi- 
larly invested in State banks (Lionberger v. Rouse, 
9 Wall. 468; 8S. C., Thomp. N. B. Cas. 41), or in local 
bonds (Adams v. Nashville, 95 U. 8. 19; 8. C., 
Thomp. N. B. Cas. 148), or in mortgages, judgments, 
recognizances, choses in action (Hepburn v. School Di- 
rectors, 23 Wall. 480; S$. C., Thomp. N. B. Cas. 113) 
be taxed at a lower rate, or not taxed at all. And it 
matters not what be the articles, or classes of mon- 
eyed capital taxed at a lower rate, or not taxed at 
all, provided that the general and ruling rate be 
alike applicable to National bank shares, and the 
great bulk of like property similarly situated.” 
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The following from the London Law Times will 
be of interest to all our readers, and especially to 
our correspondents therein alluded to: ‘‘In com- 
menting recently upon the attack made upon Presi- 
dent Garfield, the ALBANY LAw JourRNAL took ex- 
ception to the view of those who would change the 
law so as to make an assault with intent to kill the 
president or vice-president, a capital offense, ‘ This,’ 
our contemporary remarked, ‘would be utterly in- 
consistent with the theory of our institutions. * 
* * The life of the president is no more sacred in 
the eyes of the law than that of the humblest citi- 


zen who casts his vote for or against him.’ This 
statement has given rise to some discussion, One 


correspondent points out that ‘an assault upon a 
sheriff, or constable, or other officer armed with 
legal process, and in the discharge of his duty, is a 
graver offense, and liable to severer punishment, 
than an assault upon a private citizen.’ Another 
holds, ‘in common with many others, that there 
would be neither inconsistency nor impropriety in 
providing specific punishment for attempted assas- 
sination of rulers in office. Such provision would 
not be either class legislation or legislation in the 
interest of any class, but for the greater security of 
the people of every class.’ We cannot help think- 
ing, that should any attempt be made to alter the 
law on the lines indicated by these correspondents, 
it will meet with strong opposition, on the ground 
that the proposed alteration is, in the words of our 
contemporary, inconsistent with the theory of Amer- 
ican institutions.” 


A further examination of Simmers v. Wagenseller, 
ante, 122, the case of breach of promise of mar- 
riage, where the plaintiff got $2,000 for ‘‘ not want- 
ing” the defendant to be her husband, reveals some 
significant facts. The defendant proved that his 
entire estate was only $10,000 or $12,000, and yet 
the jury returned a verdict of $5,000, which on 
motion for a new trial was reduced to $2,000. The 
plaintiff was a domestic servant. In the letter in 
which she assured the defendant that she ‘‘ did not 
want” him, but only his money, she indulged in 
the following tender expressions: ‘‘Jim, if you 
want to make fun of me you must go somewhere 
else to do it, for no one in this neighborhood thinks 
any thing of you. All they call you is McConkey 
and the Marsh Hog. * * * is the only friend 
you have got, and you have to pay him for going 
with you. * * * Isuppose you think that you 
have got a rich one now, but such is not the case, 
every one knows how rich they are. Well, if Iam 
poor, I do not wear the one hat for five or six years 
like she does, and turn it hind part before hke 
she does. * * * T have been told by dozens 
of people to sue you, and get some of your money. 
I don’t want you, for I know that I would have a 
devil’s life of it. There is people tell me that I 
could put you where the dogs would not bark at 
you, or get some of your money. As you have so 
much of it, I send a letter away to-day, and I am 
waiting for an answer from it. There is plenty of 
lawyers, and some a great deal smarter, too, than 
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* * * Now, I am going to use you as bad as the 
law will allow me to doit. * * * If you were 
poor I would not do any thing with you; so rich, so 
gossipping, so deceitful, so fun-making, under- 
handed, and sneaking. * * * I pray night and 
day that you may never prosper in this world. I 
just pray for every hair in your head to come out.” 
After reading the record of this case the following 
remarks of Mr. Schouler, on ‘* Breach of Promise,” 
in the Southern Law Review for April-May, seem 
quite well founded: ‘‘We may question whether 
this right to sue for breach of promise 1s not pro- 
ductive of more moral evil than good.” ‘‘To such 
sufferers as seek the courts our common law imparts 
a consolation which ought at ail events to expel the 
last symptoms of a lingering passion from the breast 
of the suitor.” We repeat that Wagenseller was 
well rid of the girl at the price, for if she now 
prays that he may become bald, she would probably 
not have restricted herself to prayers in this direc- 
tion, if she had married him. 








In a very excellent address before Columbia Col- 
lege Law School, last May, Mr. Cortlandt Parker, of 
New Jersey, thus spoke of two lawyers of our 
State: ‘‘I mention first David Graham. He died 
young. If he were alive now he would be but lit- 
tle over seventy. He was a model of the advocate 
pure and simple — the advocate through love of the 
art. Without descending to aught unworthy, his 
zeal for his client during a trial was absorbing and 
its magnetism irresistible; it seemed to exude from 
every pore; it fired his eye; it inspired every mo- 
tion. In manner he was not only courteous but 
courtly. He was a master of the art of fence, un- 
limited in resources, possessed till the verdict with 
his cause. Difficulty seemed but to stimulate him, 
Nothing could ruffle his apparent conviction of the 
rightfulness of his side, and that was a desperate 
cause, indeed, which remained so in his hands. 
Juries were entranced by his apparent sincerity and 
tact, and judges half beguiled by his bewildering 
earnestness. His elocution was impassioned and 
overwhelming; his ratiocination close and most in- 
genious, His strength seemed to lie in the assur- 
ance and energy of his convictions. In the early 
morning of his fame he died, spotless in character, 
the pride of the young bar.” ‘George Wood is 
the other great exemplar T had in mind. Te lived 
longer, attained more valuable eminence, and was 
doubtless the greater man of the two. Te was a 
great advocate only because he was a great reasoner 
and a profound lawyer. His early years were given 
up to thoughtful study. Love of classical English 
gave him a pure Saxon style, and his arguments 
were rather calm and dispassionate theses, semi- 
judicial explanations of the law, and applications 
of it to the case in hand, than apparent advocacy 
of his side. As he spoke the feeling was that he 
must be right, he was so clear, so simple, so com- 
prehensive and judicious. He eschewed declamation 
in matter or in manner. He talked quietly, with- 
out gesture; in such a way as that you never thought 








of art, and yet I am convinced that both his man- 
ner and his matter were the result of habitual care, 
study, and effort. It seems to me that George 
Wood was the ablest advocate before a court within 
my knowledge. In his peculiar line of real prop- 
erty, equity, and corporation law, I do not think 
that even Webster was his equal.” Mr. Parker's 
judgment of these two eminent men agrees with 
that of many others. We have heard many old law- 
yers pronounce George Wood the ablest debater of 
legal questions that they ever knew. 


Mr. Parker gave the following good advice against 
the tendency of young men to flock to large cities: 
“ He must possess great self-mastery—self-mastery to 
an extent unusual in the very young — who can bea 
devotee to study and self-improvement in the midst 
of this rushing whirlpool of business, pleasure, lux- 
ury, and universal excitement. The young man 
who aims high and exercises prevision, as well as 
he who needs present livelihood, will select some 
smaller town, not too far from the great city to 
reap from the prosperity of which is his ultimate 
aim, and there will quietly and unostentatiously be- 
gin. His advent there will be an event, and he will 
forthwith be watched, first with curiosity, then with 
growing interest as his goings out and in, his stu- 
dious habits, and his grave and proper conduct are 
appreciated. By and by some employment will be 
given him; if he succeeds, more; and so he will 
gradually acquire a clientelage, while his city 
brother is riding daily up and down in some 
crowded elevator to an office in the clouds, where, 
it seems to me, he might perish of inanition with- 
out a soul being conscious of his existence. By 
and by, if such be his desire, he can come with a 
character formed and a known reputation hither — 
with confidence born of experience; with a client- 
elage made on which to rely; with reasonable hope 
of speedy opportunity; and can enter on duty sure 
of speedy success. Iam sure that what I say will 
be readily accepted by those who have observed 
how many of the leading lawyers of New York, 
past and present, won their spurs elsewhere.” 


—\_—__>—__—— 


NOTES OF CASES. 





HE famous sign-board case, Hx parte Sheen (or 

Baroness Willoughby D’Eresby); Re Thomas 
(23 Alb. L. J. 211; 22 id. 382), has got through the 
Court of Appeal, and the decision of Bacon, C. J., 
holding it a chattel, is reversed. At the Royal Oak 
Inn, Bettws-y-Coed, there was, in 1847, a sign-board 
affixed to the wall of the house by staples. The inn 
was then held by E. R. as tenant from year to year. 
In the same year David Cox, who was a friend of 
E. R., went up a ladder and painted on the old 
sign-board a picture of an oak tree, with horsemen 
riding underneath. The picture so painted remained 
as the sign of the house. In 1849 Cox retouched 
and varnished the picture. In 1866, owing to al- 
terations in the house, the picture was taken down 
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and placed, first, in a sitting-room, and afterward 
(being framed and glazed) in the hall of the inn, 
where it was affixed to the wall. In 1861 E. R. 
died, and was succeeded in the tenancy of the house 
by his son, R. R., who took a lease of the house 
from Lord W. D. for twenty-one years, containing 
a covenant to surrender the house and fixtures at the 
end of the term. In 1863 R. R. died, having de- 
vised all his property to his wife, who subsequently 
married D. X. In August, 1871, D. X. surrendered 
the lease to Lady W. D., who on the same day 
granted him a lease for fifty-eight years, containing 
a like covenant to surrender. D. X. died in 1876, 
and his widow thereupon conveyed all her interest 
in the inn (expressly reserving the sign-board) to 
M. A. T., who, by arrangement, retained the sign- 
board at the inn for two years. At the end of the 
two years Mrs. D. X. sent for the sign-board, but 
Lady W. D.’s agent forbade its removal, and it re- 
mained in the hall of the inn till the filing of a peti- 
tion for liquidation by M. A. T, Held, reversing the 
decision of Bacon, C. J., that M. A. T. had no right 
of property in the sign-board; that it was not a 
chattel of which reputed ownership could be predi- 
cated, and that, as against M. A. T. and her trustee 
in liquidation, Lady W. D. had a clear right of pre- 
venting the removal of the fixture. James, L. J., 
said: ‘‘I think the real question is whether that 
was made a fixture, or whether it was so put up for 
the purpose of conveniently enjoying it as a chattel, 
or for the purpose of annexing it and improving the 
house in which it was put up. I come to the latter 
conclusion, because although the picture is a large 
one, it is not so heavy that there should be any un- 
usual mode of fixing it up adopted for the purpose 
of securing the picture. And although no doubt 
it was put into the hall so that everybody who came 
into the hotel might see it without going into any 
other rooms, in my opinion, from the mode and un- 
usual way in which it was fixed to the wall by means 
of a plug put into the wall and the holdfast on the 
picture, it is denoted that the intention was to con- 
tinue it as the sign-board — what it had previously 
been up to the change of possession — and the sign- 
board of the hotel, because valuable as it was, it 
was thought better to remove it to prevent it from 
injury by weather. But it was put there still as the 
sign-board of the inn, that being the better place in 
consequence of the nature of the sign-board, and 
consequently, even though there was the power at 
that time of the tenant to alter the character of it, 
what she did did not show an intention to make it a 
chattel, but an intention to continue it as a fixture 
to the house. But now it is said, that though this 
was a fixture, it was a tenant’s fixture; and I think 
we must consider it, when first fixed over the door of 
the house, to have been a tenant’s fixture of the then 
tenant, that is to say, a fixture which before the ex- 
piration of his lease he might, if he thought fit, 
have removed and converted to his own use. But 
he did not do so, and then, this still being a fixture 
and fixed up in the old place, a lease is granted to 
the landlord by another person, who may or not 





have been the successor in estate to the previous 
tenant, and nothing whatever is said in that lease 
about any right to remove that which was the trade 
fixture of the old tenant. Now, it is said, and 
could not be disputed, I think, that if there is a 
lease, during the continuance of which the tenant 
had the right to remove the trade fixtures or ten- 
ant’s fixtures, and a new lease is granted by the 
landlord, then, at the expiration of it, it will carry 
the right to the tenant’s fixtuers without anything 
to show as between the landlord and tenant that the 
right existing as regards the old lease in respect of 
tenant’s fixtures should continue, because a tenant’s 
fixtures are the landlord’s property, uniess in a cer- 
tain time the tenant who has put them up exercises 
the right which he has of taking them away. If 
that is not done during the continuance of the lease, 
and a new lease is granted without any reservation 
of that right, then, in my opinion, it passes under 
the new lease as part of the landlord’s property, 
free from any right of the tenant, even if he be the 
same person (I mean the tenant under the new lease) 
to exercise the right of the old tenant during the 
continuance of the old term.” Lush, L. J., said: 
‘¢*Tt never was a chattel. If she had the right to 
remove it and turn it into a chattel, she never did 
so. At the time of the liquidation it remained a 
fixture, and was as much a fixture, to my mind, as 
it was when it was affixed to the wall. It had been 
removed from the wall some few years before, with 
the consent of the landlord, because the tenant had 
permission to pull down the front of the house and 
rebuild it, and then he removed it into the hall, or 
fixed it to the wall, where it remained down to the 
time when it was taken away by the trustee, the 
sign-board inside the house instead of outside the 
house. But it was then no more a chattel than 
when it was outside the wall; and, even if Mrs, 
Richards had the right to convert it into a chattel, 
and to take it away and to restore it as a movable 
chattel, she did not do so, and et the time the trus- 
tee took it down he took it away from the fabric of 
the house.” 


The Supreme Court of Alabama, in Kingsbury v. 
Flowers, 2 So. L. J. 882, have held that a private 
burying ground, in which the bodies are properly 
interred, is not necessarily a nuisance. The court 
said: ‘Burial places for the dead are indispensa- 
ble. They may be the property of the public, de- 
voted to the uses of the public; or the owner of the 
freehold may devote a part of his premises to the 
burial of his family or friends. It is but a just 
exercise of his dominion over his own property. 
Neither adjoining proprietors nor the public can 
complain, unless it is shown that from the manner 
of burial, or some other cause, irreparable injury 
will result to them. It is quite an error to suppose 
that of itself a burying ground is a nuisance to 
those living in its immediate vicinity. Much de- 
pends upon the mode of interment, whether it can 
be justly asserted that in any event injury will re- 
sult from it. The particular locality and its sur- 
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roundings must also be considered. Low, damp 
grounds, percolated by water, will hasten decompo- 
sition, and the soil will be saturated with its pro- 
ducts. Dry, hard, well-ventilated localities retard 
rather than hasten decomposition, and if in a brief 
space of time there were numerous burials, there 
might be great peril of the products of decomposi- 
tion escaping into and polluting the atmosphere. 
There is not a fact stated in the bill from which it 
can justly be inferred that if the burials on these 
grounds should be made in the usual mode, or in 
the mode in which the former burials were made, 
any injury could result to the complainant. The 
surface water flowing through his lot is but taking 
its natural course, and by cutting a ditch he has 
diverted it from his well, avoiding all injury from 
it, if any could reasonably be apprehended. The 
apprehension of injury from this source, it is evi- 
dent, could be quieted by but slight labor expended 
in drainage, a labor, it may be, if requested, de- 
fendant would have performed rather than to have 
been forced into this litigation. It is not an actual 
injury, capable of being remedied so easily that a 
court of equity will interfere to restrain; nor will it 
interfere to prevent the thing from which it is ap- 
prehended. Without the averment of special cir- 
cumstances from which the court can be satisfied 
that future burials on these grounds will most prob- 
ably result in a nuisance from which the complain- 
ant will suffer special injury, irreparable by the 
ordinary remedies at law, there should not be inter- 
ference to restrain them. Musgrove v. St. Louis 
Church, 10 La. Ann. 431; New Orleans v. Wardens, 
11 id. 244; Ellison v. Commissioners, 5 Jones’ Eq. 
57; Lake View v. Setz, 44 Ill. 81; Lake View v. Rose 
Hill, 70 id. 191; S. C., 22 Am. Rep. 71; Bergin v. 
City of Anderson, 28 Ind. 79.” This ruling is in har- 
mony with Monk v. Packard, 71 Me. 309; S. C., 36 
Am. Rep. 315; 23 Alb. L. J. 366, 





. 

In Lawrence vy. Accidental Insurance Co., 7 Q. B. 
D. 216, the insured, while at a railway station, was 
seized with a fit and fell off the platform across the 
railway, and was run over and killed by a passing 
train. The policy provided that there was no in- 
surance in case of death arising from fits or any dis- 
ease, ‘‘arising before or at the time or following 
such accidental injury (whether consequent upon 
such accidental injury or not, and whether causing 
such death or disability directly or jointly with such 
accidental injury”). J/eld, a death by accident and 
not from fits or disease. This was founded on Win- 
spear Vv. Accident Insurance Co., 6 Q. B. Div. 42 (23 
Alb. L. J. 79), and Denman, J., said that he was 
not sure, but for that case, he would not have 
thought the company protected. He further said: 
‘If the words had been simply these, ‘this policy 
shall not attach in cases where the death is caused 
by an accident jointly with a fit,’ I should have 
thought it was a case in which in all probability the 
defendants would be entitled to our judgment. 
But these three last lines in the clause are merely 
lines in a parenthesis, and they are put in for the 








purpose of showing that the exception will apply, 
whether the disease be consequent upon the acci- 
dental injury or not, or whether the disease be one 
that shall have caused the death directly, or whether 
it shall have caused the death jointly with the acci- 
dental injury. But then these are words merely de- 
fining the cases in which the words ‘arising from’ 
may be applicable.” That is to say, the company 
did not insure against death independently caused 
by fits arising before or at the time of the accident, 
or against death caused partly by fits and partly by 
accident. So Watkin Williams, J., said: ‘The 
true meaning of this proviso is that if the death 
arose from a fit, then the company are not liable, 
even though accidental injury contributed to the 
death in the sense that they were both causes which 
operated jointly in causing it.” (Thus, we suppose, 
the company would not have been lable if the in- 
sured had been frightened into a fatal fit by a collision 
which otherwise did not affect his body.) ‘If the 
argument of the defendants be a good one this ab- 
surdity will follow. Supposing a man were out in 
the field following sports, and he were to be seized 
with a fit, either a fainting fit, or epileptic fit, or 
any other fit, and had retired to one side of the 
field and remained there recovering from the fit, and 
being there, a sportsman, not knowing he was there, 
accidentally shot him, it might be said, in the same 
manner, that the cause of death arose from the fit. 
It seems to me only to require to be stated, to show 
the entire absurdity of it.” 





PRESUMPTION AS TO FOREIGN LAWS. 


M\HE communication of Mr. Gebhard, in another 
column, as to Ormes v. Dauchy, has led us to 
review the authorities pertinent to the question in 
issue. There 1s no doubt of the general doctrine, 
that in the absence of proof, the common law will 
be presumed to prevail in other jurisdictions. It is 
sometimes said that law of the forum will be pre- 
sumed to prevail. But we think this remark must 
be limited to common-law doctrines, and cannot be 
applicable to statutory provisions. (Gordon v. Ward, 
16 Mich. 363.) There is some conflict on this point. 
Still we think it is pretty clearly settled that no pre- 
sumption of the identity of the foreign law with 
the statutory lex fori will be entertained to defeat 
a contract. 
Wharton says (Ev., § 314): ‘‘ Ordinarily, in one 
State in the American Union, the laws of another 
State will be presumed to be the same as the /ex 


fori, in all matters not involving local statutory 


idiosyncracies ; and this presumption continues until 
rebutted by proof of a difference. Yet as 1s else- 
where seen, when there are two conflicting laws, 
that will be accepted which will best sustain an ob- 
ligation. Hence the presumption of identity will 
not be applied when the effect is to defeat the inten- 
tion of the contracting parties.” And at § 1250: 
‘** Suppose a contract is good by the /ex solutionis, 
and bad by the Jer loci contractus, or the converse; 
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which law is to apply? This question may be illus- 
trated by cases in which a contract by the one law 
is void for usury, and by the other law is valid; and 
by cases in which an obligor is capar negotii by the 
one law, but is a minor by the other. It has been 
argued that in such cases the court must arbitrarily 
apply the law to which the obligation, on abstract 
reasoning, is subject. It has been answered, how- 
ever, and with good reason, that parties who enter 
into a contract are to be presumed to do so bona 
Jide, intending the contract to be performed; and 
that they are supposed, if two systems of law are 
before them, by one of which the contract would 
be good, by the other of which it would be bad, to 
incorporate in the contract the law which would 
make the contract operative. So on the same prin- 
ciple it has been held that where a party undertakes 
to perform a contract in a particular place, he will 
be presumed to intend that the contract should be 
construed according to the usages and laws of such 
place.” 

Thus, in Cutler v. Wright N. Y. 472, it was 
held that a contract made in Florida, which would 
have been void for usury in this State, must be held 
valid, in the absence of averment and proof of the 
Florida law. The court said: ‘‘If the defendant 
intended to avail himself of that defense, it is well 
settled, he must have pleaded it. Not having done 
so, we are to assume, that by the laws of Florida, 
the contract and rate of interest reserved in the note 
are unobjectionable.” Smith v. Whitaker, 23 Tl. 
367, was also a case of usury, The court there said: 
‘*We must presume that there were laws in that 
country, regulating trade, commerce, and the buy- 
ing and selling of property, and that a sale may be 
made upon credit, and notes given by purchasers, 
and that they were sanctioned by the local law. 
And when suit is instituted on such an instrument 
made in*a foreign country, or in a sister State, or in 
a territory of this government, if not repugnant to 
our laws, our courts will presume that the contract 
was made in conformity to the laws of the place of 
its execution, and will hold, in the absence of such 
a plea and proof, that the defendant admits the 
legality of the contract. The provision of a for- 
eign law is a fact, which must be pleaded, and when 
pleaded, must be proved, as any other fact.” This 
is probably in some sense obiter, for the defense of 
usury was not pleaded, nor did it appear that the 
note was made out of Illinois. The rate of interest 
reserved, however, was larger than the legal rate in 
Illinois. 

In Kermott v. Ayer, 11 Mich. 181, it was held that 
there is no presumption of law that the rate of in- 
terest in a foreign country is the same as that estab- 
lished by statute in Michigan. ‘‘ No presumption 
can exist that any country has adopted our local 
statutes.” 

In White v. Friedlander, 35 Ark. 52, it was held 
that in absence of proof of the law of Tennessee, 
a note, payable in Tennessee, will be enforced in 
Arkansas, although usurious by Arkansas laws. The 
court said: ‘‘We cannot presume that laws of a 
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penal nature, involving forfeitures, are the same in 





other States as ourown. Independently of statutes, 
there is no principle of common law defining usury, 
or punishing it with forfeitures.” 

In Kenyon v. Smith, 24 Ind. 11, an action on a 
note bearing ten per cent interest, and alleged to 
have been made in New York, where the legal rate 
was seven per cent, there was no proof of the legal 
rate in New York, and the court therefore affirmed 
a judgment for six per cent, the legal rate in In- 
diana. The question was not discussed, but in 
effect the decision is a departure from the doctrine 
of the preceding cases cited, for by their doctrine 
the recovery should have been for ten per cent. 

In Ellis v. Maxson, 19 Mich. 186; 8. C., 2 Am. 
Rep. 81, it was held that it would not be presumed 
that the Illinois law required a contract for the sale 
of land to be in writing. ‘‘ A parol contract to sell 
land was good at common law. It is only made 
void by statute. If we should make any presump- 
tion, in the absence of evidence, as to the provisions 
of any foreign laws, it would be that they conform 
in substance to the general principles of the com- 
mon law. How universally we could make such a 
presumption it is not necessary to consider now. 
We certainly cannot presume that the Legislature of 
another State has adopted all of our statutes, and 
therefore we must have proof before we can know 
that they have passed any statute. * * * If the 
contract in question was required by the statutes of 
Illinois to be in writing, the statutes should have 
been introduced. In the absence of such proof it 
was properly assumed to be valid.” 

In Wheeler v. Constantine, 39 Mich. 62; 8. C., 33 
Am. Rep. 355, it was held that a note vahd in 
Michigan is there presumed valid in Indiana; and if 
an Indiana woman pleads her disqualification to 
make a note given by her for goods purchased by 
her in Michigan, she must support it by proof of 
the Indiana law. 

There 1s a dictum in Pierce v. Chicago, etc., Ry. 
Co., 36 Wis. 283, that in the absence of proof, the 
exemption laws of Ilhnois will be presumed the 
same as in Wisconsin. This is without considera- 
tion. 

It is however founded on Jape v. Heaton, 9 Wis. 
328, where it was held that in the absence of proof 
courts will presume the laws of foreign and sister 
States to be the same as their own, and it is incum- 
bent on the party relying on the foreign law to show 
the difference, if any exists. But this was not a 
case arising upon the question of the validity of a 
contract in its origin, and so is outside the princi- 
ple under discussion, The same is true of the cases 
upon which that decision was founded, namely: 
Sherrill v. Hopkins, 1 Cow. 103; Legg v. Legg, 8 
Mass. 99; Holmes v. Boughton, 10 Wend. 75; Mon- 
roe v. Douglass, 1 Seld. 447. 

It is thoroughly settled that where a contract is 
made in one country, to be performed in another, 
the presumption is that the parties contracted with 
reference to the laws of the latter. This question 
was learnedly argued by counsel in Brown v. Free- 
land, 34 Miss. 181. The court said: ‘‘The pre- 
sumption is never to be indulged that parties in- 
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tended, in making their contract, to violate the law; 
and if there be two laws with reference to which 
they may contract, and the contract accords with 
one of the laws, it must be presumed that the par- 
ties so intended, because they had their election to 
mould their contract according to either law; and 
as the law presumes in favor of a contract and not 
against it, the presumption must be that the parties 
had in view the law which will give full effect to 
their contract.” So in Hyde v. Goodnow, 3 Comst. 
269: ‘‘If a contract be made in one State or country, 
and it appears upon its face that it is to be performed 
in another, it will be presumed that the contract 
was entered into with reference to the laws of the 
latter, and those laws will be resorted to in ascer- 
taining the validity, obligation and effect of the 
contract.” To the same effect, Bayliffe v. Butter- 
worth, 1 Ex. 429; Pollock v. Stables, 12 Q. B. (N. 8.) 
705; Graves v. Legg, 2 H. & N. 210. 

In Hyde v. Goodnow, supra, Harris, J., after lay- 
ing down the general principle as quoted above, 
continued: ‘This general rule however has its ex- 
ceptions; one of which is, that where a contract is 
declared void by the law of the State or country 
where it is made, it cannot be enforced as a valid 
contract in any other, though by its terms it was to 
have been performed there. Thus, assuming that 
the contracts in question had been made in Ohio, 
and that by the laws of that State such contracts 
are declared void, the courts of this State would be 
found also to declare them void, though by their 
terms they were to have been performed here, and 
though if made here they would have been valid 
contracts. This exception is required by that just 
comity and public convenience upon which all inter- 
national law is founded. <A contract which is ille- 
gal and void, either by the law of the place where 
it is made, or that of the place where it is to be per- 
formed, is illegal and void everywhere.” This lan- 
guage is obiter, because the court held that the con- 
tract was made in New York, and was lawful under 
New York law, and therefore the prohibition of the 
Ohio law was of no effect. But assuming that it 
correctly expresses the law—and we see no reason to 
doubt it—the principal case can be distinguished and 
taken out of reach of its meaning. The contract in 
the principal case was to advertise in Virginia a lottery 
in Virginia. This was not explicitly forbidden by the 
New York statute, nor would any court give it such 
effect by implication. The New York statute only 
prohibited lotteries in New York, and consequently, 
the advertising there of such lotteries. There- 
fore the court said: ‘‘Even if it be conceded that 
at common law lotteries are nuisances and illegal, 
and that the presumption is that the common law 
prevails in other States, this rule cannot be invoked 
to sustain a defense to a contract which was legal 
and valid in the State where it was made.” If the 
New York statute had forbidden its citizens to con- 
duct lotteries in other States, and had declared void 
all contracts made by them in this State for adver- 
tising such lotteries in newspapers printed in other 
States, the holding might have been different. 





EXECUTION OF SEALED INSTRUMENT BY 
AGENT. 





NORTH CAROLINA SUPREME COURT, JANUARY, 1881. 
Bryson vy. Lucas.* 

Where one acts as agent of another in the execution of an 
instrument under seal, and does not mean to bind himself 
personally, he must execute it in the name of his principal 
and state the name of the principal, only, in the body of 
the instrument; therefore it was held, that a bond in which 
“TI promise to pay to the order, etc., witness my hand and 
seal, signed by H. S. L. (seal) for C., president of a com- 
pany,” imposed a personal! liability upon L 

THIS action is brought against the defendant upon 

the following written instrument executed by him: 


On or before the Ist day of January, 1879, I promise 
to pay tothe order of Albert S. Bryson one thousand 
dollars with interest from date, being part payment of 
a certain tract of Jand, for which bond has been given, 
bearing even date with this note. Witness my hand 
and seal this 2d day of July, 1877. (Signed by H.S. 
Lucas. [Seal.] For Charles Callender, President of 
the Chester Mica and Porcelain Co.) 


A similar note was given at the same time, falling 
due a year earlier, which was extinguished by the ap- 
propriation of partial payments sufficient for that 
purpose. 

As acontemporary act and part of the same trans- 
action, the plaintiff entered into the following cove- 
nant: 

For and in consideration of one dollar paid to me, 
and also in consideration of the sum of four thousand 
dollars to be paid as follows, to wit: 3500 by five days 
sight draft; $500 in ninety days from date; $1,000 Ist 
January, 1878; and $1,000 Ist January, 1879; I, Albert 
S. Bryson, will sell, assign, transfer and make over to 
Charles Callender, president of the Chester Mica and 
Porcelain Company, of New York, an undivided three- 
fourth interest in all that property, situate, lying and 
being in Macon county, State of North Carolina, on 
the waters of Nantahala river, containing six hundred 
and eighty acres, more or less, deeded to me by the 
State of North Carolina, in two separate grants, bear- 
ing date 4th December, 1876; and I further agree, upon 
the payment to me of $500, specified, to execute to the 
said Charles Callender, president of the Chester Mica 
and Porcelain Company, a bond for title to the above 
specified land fully and freely, to be executed. The 
said title to the aforesaid land to be executed and de- 
livered upon the fulfillment of the conditions of the 
bond. As witness my hand and seal this 29th day of 
June, 1877. Signed by Albert 8. Bryson. [Seal.] 


The plaintiff avers his readiness and ability to make 
title according to the agreement on payment of the 
residue of the purchase-money. 

On the trial before the jury the court expressed the 
opinion that the action was misconceived and would 
not lie against the defendant, in submission to which 
the plaintiff suffered a nonsuit aud appealed. 


Gray & Stamps, for plaintiff. 
Reade, Busbee & Busbee, for defendant. 


Smitn, C. J. Therecord presents the sole question, 
whether the instrument set out in the complaint is the 
bond of the defendant on which he is personally liable. 

It is settled by adjudications in this State that a con- 
tract made in the name of another by one professing 
but not possessing authority to bind, is the contract of 
neither, yet the former may be liable upon the con- 
tract implied in receiving the consideration, and the 
latter in damages for the false and fraudulent repre- 


* Appearing in 84 North Carolina Reports. 
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sentation of such agency. Potts v. Lazarus, 2 Car. 
Law Rep. 83; Delins v. Cawthorne, 2 Dev. 90. And 
the principle extends toa partnership, one of whose 
members without legal authority undertakes to exe- 
cute a note under seal inthe name of thefirm. Frone- 
baryer v. Henry, 6 Jones, 548; Fisher v. Pender, 7 id. 
483. 
It is manifest that this is not the bond of the com- 
pany, nor of its chief officer, not only for a defect of 
power in the agent to make it, but for the further rea- 
son that in form it does not undertake to impose an 
obligation on either unless that effect follows the use 
of the words superadded to the siguature. Undoubt- 
edly a promissory note without seal thus signed would 
be construed to create a direct contract with the party 
on whose behalf and for whose benefit it thus appears 
to have been made. It is so held in Bank of Cape Fear 
v. Wright, 3 Jones, 376; McCall v. Clayton, Busb. 422, 
and numerous cases cited in Story on Agency, § 144. 
But it is otherwise when the contract is authenticated 
by seal, and it then becomes the deed of the party to 
whose name the seal is annexed, although described as 
agent, or is an absolute nullity, binding no one. 

In our opinion this writing is in effect as well as in 
form the personal bond of the defendant, notwith- 
standing the mode of its execution and signature, and 
this proposition is fully supported by authority. No- 
where in the body of the note is the name of any sup- 
posed principal mentioned or referred to. Its language 
is entirely personal—‘‘1 promise to pay Albert 8S. 
Bryson’ —and it concludes with the words, ‘* witness 
my hand and seal,’ and then the seal is affixed to the 
name of the promisor, the defendant. While the con- 
sideration recited is the sale of a tract of land of which 
this is a part of the purchase-money, it is not stated to 
whom the sale was made, and this only appears from 
the plaintiff's covenant, referred to as of the same date, 
and which when produced bears an earlier date. But 
waiving the discrepancy in the bonds, there is no in- 
congruity in the defendant's assuming a personal obli- 
gation for the payment of the purchase-moncy for the 
land sold and to be conveyed to another, nor does this 
fact change or impair the individual liability incurred. 
To substantiate this construction of the covenant, we 
shall refer to some decided cases, called to our atten- 
tion in the well-considered brief of the plaintiff's 
counsel. 

In Combe’s case, 5 Coke, 135, it was resolved by the 
court, ‘*that when any one has authority as attorney 
to do any act, he ought to do it in his name who gives 
the authority, for he appoints the attorney to be in his 
place, and to represent his person, and therefore the 
attorney cannot do it in his own name, nor as his 
proper act, but in the name and as the act of him who 
gives the authority.” 

Quoting and approving the doctrine announced, 
Savage, J., remarks: ‘ All the Subsequent cases agree 
in the law as thus laid down by Coke. There is no 
contradiction on the subject.’’ Stone v. Wood, 7 Cow. 
453. To the same purport is Stackpole v..Arnold, 11 
Mass. 27. 

**Laccede to the doctrine in all the cases cited,” is 
the language of Grose, J., in Wilkes v. Back, 2 East, 
142, ‘*that an attorney must execute his power in the 
name of his principal, and not in his own name.” 

In Appleton v. Binks, 5 East, 147, the defendant for 
himself, his heirs, executors, etc., on the part and be- 
half of the said Lord Viscount Rokeby, did thereby 
covenant, etc., and the consideration was received by 
Lord Rokeby. The court held the covenant to be per- 
sonal, and say: ‘“‘It is impossible to contend that 
where one covenants for another he is not bound by it, 
the covenant being in his own name for himself and 
his heirs.’” See, also, Dewitt v. Walton, 5 Seld. 571. 


In Tippetts v. Walker, 4 Mass. 595, the agreement was 
entered into by the defendants, a committee appointed 





by the directors of the Middlesex Turnpike Company, 
and the court say: ‘‘ To the agreement the defendants 
have not (if they had legal authority) put the seals of 
the directors or the seal of the corporation. It is 
therefore their deed, and if it were not their covenant, 
it is not the covenant of any person or corporation, 
and the apparent interest of the plaintiff to have his 
payments secured by a covenant will be defeated.” 

In Duvall v. Craig, 2 Wheat. 45, Judge Story says: 
‘* An agent or executor who covenants in his own name 
and yet describes himself as agent or executor, is per- 
sonally liable for the obvious reason that the one has 
no principal to bind, and the other substitutes himself 
for his principal.’’ In the note to this case it is added: 
**When a person acts as agent for another, if he exe- 
cutes a deed for his principal and does not mean to bind 
himself personally, he should take care to execute the 
deed in the name of his principal, and state the name of 
his principal, only, in the body of the deed.” 

In the courts of New York the doctrine has been 
repeatedly and emphatically announced. In Townsend 
v. Hubbard, 4 Hill, 351, the articles of agreement were 
between Isaiah Townsend and certain others named, 
‘*by Harvey Baldwin their attorney of the first part, 
and the second party’’ and concluded: ‘In witness 
whereof the said Harvey Baldwin, as attorney of the 
party of the first part, and the said parties of the second 
part, have hereunto set their hands and seals,’”’ and the 
name of the attorney was subscribed thereto with his 
seal, and the court declared the covenant to be per- 
sonal, and say: ‘‘In the case of a sealed instrument, 
executed by an attorney, duly authorized by a person, 
under seal, no particular form of words is necessary to 
render it valid and binding upon the principal, pro- 
vided it appears upon the face of the instrument that 
it was intended to be executed as the deed of the prin- 
cipal, and that the seal affixed to the instrument is his 
seal and not the seal of the attorney or agent merely.” 

So Gardiner, C. J., lays down the rule in similar 
words: ‘*Whena party is sought to be charged upon 
an express contract, it must at least appear upon the 
face of the instrument that the agent undertook to bind 
him as principal.’”?’ DeWitt v. Walton, 5 Seld. 571. See, 
also, Spencer v. Field, 10 Wend. 87. 

In Quigley v. DeHaas, 82 Penn. St. 267, the defend- 
ants in error entered into a contract describing them- 
selves as ‘representing the Clinton and Potter County 
Navigation Company of the first part,” with a con- 
cluding clause — ‘‘In witness whereof we have here- 
unto set our hands and seals,’”’ and affixing their 
individual names and seals. They were declared per- 
sonally bound, and this language is used by the court: 
“The action was well brought against Quigley and 
Bailey. Though they contract as agents for the benefit 
of the Navigation Company, yet they do so under 
their own individual seals and hence become individu- 
ally liable.” In harmony with these views is the doc- 
trine laid down by Judge Story and Chancellor Kent. 
Story on Agency, § 153 et seq. ; 2 Kent Com. 931. 

In Whitehead v. Reddick, 12 Ired. 95, the body of the 
contract as well as the mode of subscription shows that 
the covenant was that of the ‘‘ Albemarle Swamp Land 
Company,” for whom the plaintiff was acting, and the 
subject of the contract was the making shingles on 
the land of the company. The language employed in 
describing the parties is: ‘‘ William B. Whitehead, for 
and on behalf of the Albemarle Swamp Land Com- 
pany of the one part, and Burwell Reddick and Willis 
S. Reddick on the other part, do enter into the follow- 
ing agreement, * * *” andin conclusion —‘*in wit- 
ness whereof William B. Whitehead, for and on behalf 
of the party of the first part, being the Albemarle 
Swamp Land Company,” etc., thus pointing out the 
princival to be bound, and such was the construction 
of the contract. 

In Oliver v Dix. 1 Dev. & Bat. Eq. 158, the bond was 
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under seal and signed, ‘* Thomas Dix acting for James 
Dix,” and Ruffin, C. J., daglares that “it is unqnes- 
tionably the bond of Thomas and not of James. The 
former seals it and he speaks in it throughout, and the 
latter not at all.’ The same eminent judge, referring 
to a deed similarly executed in Redmond v. Coffin, 2 
Dev. Eq. 437, lays down the rule in determining the 
liability of the party: ‘It is not material in what 
form the deed be signed, whether A. B. by C. D., or 
C. D. for A. B., provided it appear in the deed and by 
the execution that it is the deed of the principal. But 
that must appear, and the cases cited put that beyond 
doubt ’’ — citing many cases. 

This review leads to the conclusion that the bond 
now in suit imposes a personal obligation on the de- 
fendant, and not on the company nor on its president, 
neither of whom is named in the body of the instru- 
ment, to pay the money specified and due under it. 
There is therefore error in the ruling of the court and 
the judgment of nonsuit must be set aside and a new 
trialawarded. This will be certified. Error. 

Venire de novo. 








CONSPIRACY — REQUISITES OF INFORMA- 
TION FOR— VENUE. 


MICHIGAN SUPREME COURT, JUNE 23, 1881. 


PEOPLE OF MICHIGAN V. ARNOLD. 


An information averred in general terms a conspiracy by 
divers false pretenses, subtle means, and devices to cheat 
and defraud, butdid not set out or describe the pretenses 
or devices, or more particularly indicate the means 
whereby the cheat was to be accomplished, nor did it 
specify the persons who were the objects of the conspiracy 
who were to be cheated or defrauded, Held, insufficient 
as an information for conspiracy, and that the allegation 
of an overt act in pursuance of the conspiracy would not 
cure the defect. 

An information for conspiracy may be found and tried in any 
county where an overt act in pursuance of the conspiracy 
takes place. 


gg eee mene for conspiracy. 
ciently appear in the opinion. 


Cootey, J. The information on which the defend- 
ant has been convicted alleged that he and other 
persons, at a time and place named, ‘unlawfully, 
deceitfully and fraudulently did combine, conspire, 
confederate and agree together, by divers false pre- 
tenses, subtle means and devices to obtain and acquire 
to themselves the sum of, to wit, $1,900, of the value of 
$1,900, with intent to cheat and defraud.” This is all 
the description we have of the conspiracy; but it is 
further averred that the conspirators *‘iu pursuance of 
and according to said combination, conspiracy and 
agreement, between them as aforesaid, did, to wit, on 
the sixteenth day of March, 1880, at Sturgis in said 
county of St. Joseph, by divers false pretenses, subtle 
means and devices, unlawfully, falsely, deceitfully and 
fraudulently obtain and acquire to themselves of and 
from the First National Bank, a corporation created 
and existing under the laws of the United States, 
having its principal place of business at Sturgis in said 
county, and of the moneys, goods and chattels of said 
bank, $50 in greenbacks, and National bank notes of 
the value of $50, with intent to cheat and defraud. 

It was objected on motion to quash that the informa- 
tion set forth no offense; but the court overruled the 
motion, and the case went to the jury on the facts. 
On exceptions the sufficiency of the information is 
now before us. It will be observed that the informa- 


The facts suffi- 


tion only avers in general terms a conspiracy by divers 
false pretenses, subtle meaus and devices to cheat and 
defraud, and that it does not set out and describe the 
pretenses and devices, or more particularly indicate 








the means whereby the cheat was to be accomplished. 
Neither does it specify the person or persons who were 
the objects of the conspiracy, and who were to be 
cheated and defrauded in the prosecution thereof. It 
is conceded that if the act which the conspirators com- 
bined to perform is unlawful, it is not necessary to set 
out in the information the means intended to be em- 
ployed in accomplishing it. Rex v. Gill, 2 B. & Ald. 
204; Regina v. King, 7Q. B. 7382; Sydserf v. Regina, 
11 id. 245; Commonwealth v. Ward, 1 Mass. 473; Com- 
monwealth v. Warren, 6 id. 72; State v. Buchanan, 5 
Har. & J. 317; Commonwealth v. McKisson, 88. & R. 
420; Twitchell v. Commonwealth, 9 Penn. St. 211; Hazen 
v. Commonwealth, 23 id. 355; State v. Bartlett, 30 Me. 
132; State v. Parker, 43 N. H. 83; State v. Jones, 13 
Iowa, 269; State v. DeWitt, 2 Hill (S. C.) 282; People 
v. Richards, 1 Mich. 216; People v. Clark, 10 id. 310. 
But if the end in view is lawful or indifferent, and the 
conspiracy only becomes criminal by reason of the un- 
lawful means whereby it is to be accomplished, it 
becomes necessary to show the criminality by setting 
out the unlawful means. Commonwealth v. Easimun, 
1 Cush. 189; Slate v. Noyes, 25 Vt. 415; Alderman v. 
People, 4 Mich. 414; People v. Clark, 10 id. 310. 

To cheat and defraud by false pretenses a person 
named is an indictable offense by statute. In an in- 
formation for this offense it would be necessary to 
specify the pretenses used; but in an information for 
conspiracy to cheat and defraud by false pretenses the 
like particularity is not essential. It is enough to 
allege in general terms the combination and agreement 
to commit the crime. State v. Crowley, 41 Wis. 271. 
And the offenses of conspiracy may be complete even 
though the pretenses for accomplishing it may not be 
agreed upon. People v. Clark, 10 Mich. 310. It may 
also be complete although no particular persons were 
in view as subjects of the fraud, if a definite purpose 
to defraud appears. The conspiracy for which con- 
viction was had in Rex v. De Berenger, 3 M. & S. 67, was 
alleged to be a conspiracy to defraud such subjects of 
the king as should make purchases in the public funds 
when the price should be artificially advanced by false 
statements and unfounded rumors. See, also, Regina 
v. Peck, 9 A. & E. 686. 

In Clary vy. Commonwealth, 4 Penn. St. 210, the in- 
dictment which was held good charged a couspiracy 
by the circulation of false and forged bills to cheat and 
defraud ‘the citizens of this Commonwealth and 
others.”’ In Commonweaiih v. Judd, 2 Mass. 329, the 
conspiracy was to manufacture base and spurious 
indigo and sell the same at public auction, with intent 
to cheat and defraud such persons as should become 
purchasers. It is necessary to permit this general 
form of pleading, or some of the worst and most mis- 
chievous conspiracies would escape punishment alto- 
gether, from the obvious impossibility of making the 
indictment specific wien the purpose to defraud was 
general. Now it is highly probable that in this case 
Arnold and his associates did not in their combination 
fix definitely upon any persons who should be the vic- 
tims of their criminal artifices. They planned frauds 
and agreed in a general way upon the means whereby 
they were to be accomplished, but circumstances must 
determine who should be defrauded. It would have 
been allowable therefore to charge that they con- 
spired, by divers false pretenses and tokens to cheat 
and defraud, making use for that purpose of terms as 
general as those employed in the cases above referred 
to. A better method no doubt would have been, when 
the fraud had been actually accomplished, to allege a 
conspiracy to cheat and defrad the bank which was 
actually defrauded, for the overt act had then made 
specific and certain what before was general and un- 
certain. 

But in this case the allegation is that the associates 
conspired to obtain and acquire to themselves a certain 
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sum of money with intent to cheat and defraud. It is 
not alleged that the purpose was to cheat and defraud 
any one person or class of persons, or the public gene- 
rally. As stated, the conspirators had in mind a pur- 
pose to cheat; but this was an incomplete purpose, 
unless it contemplated being carried out by the selec- 
tion of persons as victims. They also had in mind to 
acquire to themselves a certain sum of money; but it 
is not alleged that this money belonged to any other 
person or persons, or that they conspired by their false 
pretenses and devices to deprive any other person or 
persons of his or their money or other property. It 
would be perfectly conceivable—if the information 
contained no further allegation respecting it —that the 
money they proposed to acquire to themselves was 
their own money which some one else was wrongfully 
withholding from them, and which by deceptiou they 
proposed to reclaim. Nothing can be intended in favor 
of an uncertain or ambiguous criminal charge. 

But in this case an overt act is alleged to have been 
done in pursuance of the conspiracy; and this overt 
act was the obtaining by false pretenses of the sum of 
$50 of the First National Bank of Sturgis, of the goods 
and chattels of that bank. Had the information 
alleged that the conspiracy contemplated this particu- 
lar fraud it would have been sufficient; but the ques- 
tion now is whether the allegation that this criminal 
act was done in pursuance of the conspiracy is suffi- 
cient to supply the defect in setting out the conspiracy 
itself. If it were essential in this case to allege and 
prove an overt act, the question would be easy of solu- 
tion; but as already stated, this is not needful, for the 
crime charged is the conspiracy, and that requires no 
overt uct whatever to render it complete. Regina v. 
Best, 2 Ld. Raym. 1167; State v. Burnham, 15 N. H. 396; 
Commonwealth vy. Gillespie, 7S. & R. 469; People v. 
Clark, 10 Mich. 310. The proof of an overt act may be 
important for the bearing it may throw upon the evi- 
dences of conspiracy, and also as it may aid the court 
in justly graduating the punishment in case of convic- 
tion. Alleging and proving it, therefore, is much like 
alleging and proving matter of aggravation in other 
cases. 

But whether the allegation of an overt act may aid 
a defective charge of conspiracy when the allegation 
itself is unnecessary, and if defective might be treated 
as surplusage, is a point not readily settled upon the au- 
thorities. Personally I should be inclined to follow 
Rex v. Spragy, Burr. 993, in which the point was de- 
cided in the aflirmative; but the authority of that case 
is unquestionably somewhat shaken by what is said in 
Reg. v. Rex, 7 Q. B. 795, 809, and by later cases, 
and my brethren aro not disposed to follow it. In 
their opinion the information in this case is fatally 
defective, and should have been quashed. It is not 
very essential, perhaps, that any thing should be said 
at this time upon the other questions made by the 
record, but as it is not likely the case will be allowed 
to rest upon a failure because of defective papers, and 
the questions now made may be raised upon a new 
trial upon a better information, it may be well to ex- 
press an opinion upon them. 

It was contended that as the information showed a 
felony committed, the common-law misdemeanor was 
merged therein and could not now be punished. This 
raises a question over which there has been much con- 
troversy; but it is no longer of importance in this 
State because the statute has rendered it immaterial. 
The statute provides that “if upon the trial of any 
person for a misdemeanor the facts given in evidence 
amount in law to a felony, he shal] not by reason 
thereof be entitled to an acquittal of such misde- 
Meanor; and no person tried for such misdemeanor 
shall be liable to be afterward prosecuted for felony 
on the same facts, unless the court before which the 
trial shall be had shall discharge the jury from giving 





any verdict upon such trial, and shall direct such per- 
son to be indicted for felony.”” Comp. Laws, § 7919. 

The information in this case was for the misde- 
meanor only. It alleged in general that the crime of 
false pretenses had been committed, but it did not set 
out the pretenses, and therefore would have been in- 
sufficient as a charge for the felony. State v. Crowley, 
41 Wis. 271. It was good asa charge of misdemeanor, 
because by a long course of decisions more generality 
of allegation has been permitted in making that charge. 
The information concluded contra formam statuti, but 
that was mere surplusage. Commonwealth v. Hoxey, 16 
Mass. 385; State v. Buckman, 8 N. H. 203. No one 
pretends that there has been any attempt here to put 
this defendant on trial for any thing else than the 
conspiracy. When therefore the prosecution showed 
the commission of a felony, the case was presented 
which the statute contemplates, and when the judge 
permitted the case to go tothe jury, he determined 
finally the question now made. It was the purpose of 
the statute to preclude the merger in such a case, and 
to settle forever the troublesome questions which had 
before existed on that subject. 

It is also objected that the defendant was informed 
against and tried in the county of St. Joseph while the 
conspiracy is alleged to have been found in Calhoun; 
so that the defendant has been deprived of his right to 
a trial by a jury of the vicinage. But the overt act was 
committed in St. Joseph; and according to the com- 
mon-law precedents the misdemeanor may be tried 
wherever an overt act in pursuance of the conspiracy 
takes place. If aman at one end of the State con- 
spires with others to defraud a person at the other 
extreme, and the fraud is actually committed, the 
question of hardship as between him and the prose- 
cutor in requiring the trial for the conspiracy to be 
had at the place of residence of the one rather than at 
that of the other, presents considerations which obvi- 
ously are not all in favor of the accused. But the rule 
is clear and no doubt has been wisely settled. The 
King v. Marks, 3 East, 164. 

It was further contended that the conspiracy set 
out in the information was not proved, but the evi- 
dence tended to show one that was different. The 
conspiracy alleged was one between Adam C. Arnold, 
John Snediker and other persons unknown. As de- 
veloped in the evidence, the fconspiracy contemplated 
that John Snediker should dress himself to represent 
Arnold, take certain bank drafts owned by Arnold and 
payable to his order, negotiate and indorse them in 
Arnold’s name, divide the avails with Arnold, and 
that then Arnold should stop payment, and demand 
and obtain new drafts instead. The drafts were dated 
in December, 1879. One of them was negotiated at the 
First National Bank of Sturgis by John Snediker, 
March 16, 1880. There was abundant evidence in ad- 
missions made by him that he took and negotiated this 
draft in pursuance of the conspiracy, and that he had 
other drafts to the amount of $1,850 for the same pur- 
pose. ‘The case against Arnold was, for the most part, 
circumstantial, but the prosecution was allowed to 
prove a conversation between him and one Samuel 
Snediker, which took place in the latter part of Feb- 
ruary, 1880, in which, as the witnesses testified, Arnold 
made the distinct proposition that Samuel Snediker 
should take the drafts and go off and negotiate them 
precisely as John Snediker afterward did, and that 
Arnold should subsequently collect the amount. This 
evidence was objected to as tending to show a con- 
spiracy between Arnold and Samuel Snediker, with 
which John Snediker was not connected. Ido not 
understand however that the prosecution made any 
claim that this evidence showed a conspiracy. It 
showed criminal advances by Arnold to Samuel Snedi- 
ker, but no acceptance, and there was no other evi- 
dence which in any way connected Samuel Snediker 
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with the alleged offense. The evidence was therefore 
inadmissible unless it was relevant te the charge of 
conspiracy with John Snediker. But I think it was 
relevant. It tended to show that Arnold, but a few 
days before John Snediker had personated him in the 
sale of one of his drafts, wearing for the purpose his 
clothes, watch and spectacles, had proposed the same 
thing to another person, and endeavored to entice him 
into a conspiracy to do precisely what was afterward 
done by John Snediker. Now if one man proposes to 
a second the commission of a crime, and it is found 
afterward to have been committed by a third, its com- 
mission raises but a feeble presumption, if any, that 
the first proposee was in any way connected with it. 
But this case is peculiar. The crime proposed involved 
the personation of the defendant, and the possession 
of some of his property. The preparation for it neces- 
sarily required either the connivance of the defendant 
or the commission of a crime upon him to obtain pos- 
session of the means of committing the offense alleged. 
It is not therefore the naked case of the commission 
of acrime by one person which had been previously 
suggested by another, but it was the case of a crime 
committed with the means which must have come 
from the person by whom the crime was suggested. It 
is true that he may have been robbed of these, instead 
of furnishing them voluntarily, but it is so improbable 
it should oecur to Jobn Snediker independently of any 
previous suggestion to commit the offenses in precisely 
the way Arnold had before proposed to another per- 
son, and that he should commit another and higher 
offense in order to obtain the proposed means, that a 
jury would be quite warranted in believing there was 
something more in the case than a mere coincidence. 

It is further urged that the court erred in receiving 
in evidence the admissions of John Snediker. These 
were admissions of a joint offense, made after its com- 
mission, and from their nature, it is said, could not be 
received against Snediker alone. But the fact that 
the offense is joint cannot exclude admissions. They 
are admissible against the party making them, and the 
court must protect the other by cautioning the jury 
not to permit the confession of his alleged associate to 
prejudice him. If the participation of the other is not 
made out by independent evidence, there can be no 
conviction; but the existence of a conspiracy must 
commonly be made out by the detached acts and state- 
ments of the individual conspirators. 

For the defect in the information which has been 
pointed out, it must be certified to the Circuit Court 
that the verdict should be set aside, and the informa- 
tion quashed. 

—_——_—"_>___—_— 
RIGHTS OF LAND OWNER AS TO SURFACE 
WATER. 
KANSAS SUPREME COURT, JANUARY TERM. 1881. 


GispsBs v. WILLIAMS.* 


As a general rule, surface water is within the control of.the 
owner of any land upon which it falls or over which it 
flows ; he may use all that comes upon his own, or decline 
to receive any that falls on his neighbor's land. 

To this general rule there is an exception, which is where sur- 
face water having no definite source is supplied from the 
falling rains and melting snow from a hilly region or high 
bluffs and by the natural formation of the ground is forced 
to seek an outlet through a gorge or ravine, and by its flow 
assumes a definite and natural channel through which it 
escapes at regular seasons, and such has always been the 
case within the memory of man. 

But in order to create this exception it is not sufficient that 
the conformation of the surface be such that the water 
falling on a large tract of land naturally flows upon and 
over a depression at one end of that tract ; there must be 
a necessity for the outflow over this depression in order 


* To appear in 25 Kansas Reports. 











to prevent the flooding of aconsiderable body of land, 
and there must be a distinct channel, with well-defined 
banks, cut through the turf and into the soil by the flowing 
of the water; the bed of astream, or something which 
will present on casual glance to every eye the unmistakable 
evid of the fr t action of running water. 





“ 


CTION brought by Gibbs against Williams and two 

others, to recover damages for the obstruction of 

an alleged water-course. Trial at the August term, 

1879, of the District Court, and judgment for the de- 

fendants. Gibbs brings the case here. The opinion 
states the facts. 


F. W. Sturges, for plaintiff. 
L. J. Crans and C. K. Wells, for defendants. 


Brewer, J. This was an action in which the plaint- 
iff sought to recover of the defendants for obstructing 
a water-course, whereby his cellar was flooded and 
property destroyed. The pivotal question is as to the 
existence of a water-course, or any thing having so far 
the attributes of a water-course as to forbid interfer- 
ence with it by the owner of the soil. It is not pre- 
tended that there was any constant stream, any gene- 
ral flow of water. Indeed, it is perfectly plain that 
the only water flowing down this alleged water-course 
was the temporary accumulation of rainfalls. It was 
simply a passage-way for surface-water. True, there 
was some testimony tending to show the existence of 
a couple of springs, but very clearly they were not 
sufficient to cause running water, or start even a tem- 
porary stream. On the other hand it is equally clear 
that the configuration of the ground is such that the 
surface-water, falling upon quite a tract of land, flows 
off through this passage-way. Of course, in time of 
heavy rains the accumulation forms a large stream of 
water, for according to some testimony the tract 
of land whose outflow of surface-water is along this 
way amounts to from one thousand to twelve hundred 
acres. This passage-way runs through the city of Con- 
cordia. Lots are laid off across it, and the obstruction 
complained of was in building astore on one of these 
lots and across this passage-way. It is described as 
being from three to five feet in depth, and from thirty 
to fifty feet in width. Across it at one time bridges 
were built by the city. It is called by various wit- 
nesses a ravine, a draw, a depression. Several testified 
to having run a mowing machine up its bed. Evi- 
dently grass was growing throughont most of its ex- 
tent. There was no general cut in the soil by the 
frequent flow of water. It was not a ravine, with 
sharp and distinct banks. 

Now the ordinary rule concerning surface-water is 
settled and familiar; the lower estate owes no duty to 
the higher, and the owner of each may use or abandon 
surface-water as he pleases. ‘It is not one of the legal 
rights appertaining to land, that the water falling upon 
it from the clouds shall be discharged over land con- 
tiguous to it; and this is the law, no matter what the 
conformation of the face of the country may be, and 
altogether without reference to the fact that in the 
natural condition of things the surface-water would 
escape in any given direction; the consequence is 
therefore that there is no such thing known to the law 
as a right to any particular flow of surface-water, jure 
nature. The owner of land may at his pleasure with- 
hold the water falling on his property from passing on 
to that of his neighbors, and in the same manner may 
prevent the water falling on the land of the latter 
from coming upon his own. Ina word, neither the 
right to discharge nor to receive surface-water can 
have any legal existence except from a grant, express 
orimplied. The wisdom of this doctrine will be ap- 
parent to all minds on a little reflection. If the right 
to run in its natural channels was annexed to surface- 
water as a legal incident, the difficulties would be infi- 
nite indeed. Unless the land should be left idle, it 
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would be impossible to enforce the right in its rigor; 
for it is obvious every house that is built and every 
furrow that is made ina field, is a disturbance of such 
right. If such a doctrine prevailed, every acclivity 
would be and remain a water-shed, and most low 
ground become reservoirs. It is certain that any other 
doctrine but that which the law has adopted would be 
altogether impracticable. The legal principle, as stated 
above, is fully established in the following cases: 
Greatrex v. Hayward, 8 Exch. 291; Rawstrom v. Tay- 
lor, 11 id. 369; Broadbent v. Ramsbotham, id. 602; 
Dickinson v. Worcester, 7 Allen, 19; Parks v. Newbury- 
port, 10 Gray, 28; Luther v. Winnisimmet Co., 9 Cush. 
171; Ashley v. Woolcott, 11 id. 192; Shields v. Arndt, 
3 Green's Ch. 234."" (Bowlsby v. Speer, 31 N. J. L. 352.) 

This rule is both just and wise. It gives to each 
owner the fullest dominion over his own land, the 
largest liberty of improvement of that land according 
to the necessities of his business and the dictates of his 
judgment. It enables each to use and accumulate all 
the water falling upon his own land—a right of no 
small value in a State like ours. For it is a frequent 
thing for farmers on the upland prairies, away from 
streams, to throw up a little wall of earth at the lower 
side of their farms, and thus obtain a pool of stock- 
water supplied eutirely from the fall of rain. But 
wise or unwise, it has become a settled rule, and may 
not be disturbed save by legislative action. Like other 
general rules, it has some exceptions, and the effort 
was to bring this case within one of those exceptions 
—the one noticed by this court in the case of Palmer 
v. Waddell, 22 Kans. 352. In reference to this excep- 
tion the District Court charged as follows: 

“*The rule that the owner of atract of land may 
obstruct the flow of surface-water across his land ap- 
pears to and does have an exception, which is where 
surface-water, having no definite source, is supplied 
from the falling rains and melting snow from a hilly 
region or high bluffs, and owing to the natural forma- 
tion of the surface of the ground is forced to seek an 
outlet through a gorge or ravine, and by its flow as- 
sumes a definite or natural channel, and escapes 
through such channel regularly during the spring 
months of every year and in seasons of heavy rains; 
and such has always been the case so far as the memory 
of manruns.’ The language just read is that of the 
Supreme Court of this State, and you are instructed 
that the word ‘gorge,’ as here used, means a defile 
between hills or mountains — that is, a narrow throat 
or outlet from a region of country. If therefore a 
man owns a piece of land upon which there is a gorge 
as thus defined, he has no right to dam it up so as to 
destroy or injure the region of country to which such 
gorge is an outlet. A ravine is defined by Webster to 
be a deep and narrow hollow, usually worn by a stream 
or torrent of water; a gorge; amountain cleft. The 
language which I have heretofore cited to you from 
the opinion of the Supreme Court as creating an ex- 
ception to the general right of a party to obstruct the 
natural flow of surface- water, must be taken to mean 
that where the outlet to the surface-water which falls 
on @ considerable region of country is over a tract of 
land owned by a person, and such water has worna 
well-defined channel over the land of such person, and 
such land lies between hills, so that there is no other 
natural or reasonable outlet for such surface- water, 
then the person owning the said tract may not dam up 
such channel and flow the water back on land situated 
above. But if a channel which conducts surface-water 


only runs through a level tract of country, where there 
is room for such surface-water to spread out and flow 
in other directions, and is not ‘ forced,’ in the language 
of the Supreme Court, to seek an outlet through a 
gorge or ravine, then under such circumstances such 
channel may be obstructed by a person who does so 
for the purpose, in good faith, of the better enjoyment 





of his own land, and without malicious motives, and 


he would not under such circumstances be liable for 
damages which might be occasioned thereby.”’ 

Upon this instruction rests the claim of error. 
And that claim substantially is that by the explana- 
tions and definitions attached to the language of 
this court, the conditions upon which the exception 
to the general rule depends were grossly exaggerated, 
and in fact the exception deprived of any practical 
application in this prairie State. Counsel says that 
there are no mountains in Kansas, and that under 
the District Court's interpretation, the conditions of 
the exception do not here exist. The ruling of the 
District Court was correct. The explanation of 
the language of this court was, in view of the facts 
of the case, appropriate, and well calculated to pre- 
sent to the jury the true nature and condition of the 
exception. We shall not stop to criticise every sen- 
tence, nor do we assert that some expressions might 
not mislead in some cases. But the instruction brings 
out clearly the distinction which in this case was neces- 
sary to guide to a correct conclusion. In this 
State, outside of a few level bottoms along the Kaw 
and other streams, the general configuration of the 
surface is rolling prairie. The elevation is not high, 
and the depression is not deep. These do not 
run in parallel lines. There is no uniformity in 
elevation or depression. There is a gradual slope 
in one direction and another. From this very uneven- 
ness and irregularity it often happens that the surface- 
water from a large tract tends and flows toward and 
over a single depression into the creeks and streams. 
In times of heavy rains a large body of water may thus 
flow. But this of itself does not make alwater-course. 
The owner of land in this depression is under no legal 
obligations to receive this flow of water, and may fill 
up the depression By so doing the flow of water is 
simply spread over a larger surface, or along the next 
lower depression. There is no large accumulation of 
stagnant water; no body of tillable land is turned into 
a swamp and rendered unfit for agricultural purposes. 
The water is not forced to take this outlet. Deprived 
of this, it readily flows off in another. On the other 
hand, it sometimes happens, as in the Palmer v. Wad- 
dell case, that in a hilly country the melting snows and 
falling rains on alarge tract form an accumulation of 
surface-water, which must flow through some defile or 
gorge between the hills; or if that be closed must 
remain on the tract, stagnant water, rendering valua- 
ble lands useless. In such cases there appears a public 
necessity to forbid the obstruction of such channel. 
And if the defile may not be closed, then the torrent 
which of right comes through it has acquired so much 
of the characteristics of a natural stream as to be enti- 
tled to flow undisturbed through any distinct and 
well-defined channel which it may have cut through 
level lands to the river or lake. Now that which sus- 
tains this lower channel is not the fact that much water 
flows in it, but because of the impossibility of obstruc- 
tion or dispersion before the stream reachesit. Sup- 
pose, for instance, a tract of a thousand acres nearly 
level, but with a slight incline toward one corner. 
Undisturbed, quite a volume of water in a heavy rain 
might accumulate and flow toward this corner —a 
much larger volume, in fact, than any which would 
accumulate in a hilly tract of only five hundred acres; 
yet in the one case it would not be just to call the 
passage-way across the corner a water-course, for 
dispersion of the water is easy and without danger of 
destruction of any considerable amount of land; 
while in the other, as dispersion would be impossible 
and the accumulation must form a stream, it might 
be just to hold it possessed of all the essential attri- 
butes of a water-course. In short, the only exception 
to the rule concerning surface-water is where necessity 
compels it. 
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Now in the case at bar the testimony discloses no 
such hilly country as accumulates a large volume of 
water and necessarily discharges it in a single stream 
through a gorge or defile. The general slope and in- 
cline doubtless cause a large flow of water in times of 
heavy rain aloug this depression, but the surface on 
either side of it is comparatively level. If it be filled 
up the flowing water will simply spread over a wider 
surface. Indeed, it would seem that since the flood 
out of which this action arose the city has partially if 
not wholly filled up this depression, and turned the 
flow in another direction. There was no danger of 
flooding any considerable tract of land, none in fact 
except perhaps a small portion of the depression just 
above the obstruction. No body of land would be 
reudered swampy, or unfit for tillage or other use. No 
interests of agriculture demanded that this passage-way 
for surface-water should be kept open. Indeed, there 
was no certainty that the owners of nearly all the lands 
drained by this passage-way might not for farm pur- 
poses appropriate, and without much difficulty except 
incase of extraordinary rains, all the surface-water 
falling on their respective tracts. 

Again, for a water-cource there must be a channel,a 
bed to the stream, and not merely low land ora de- 
pression in the prairie over which water flows. It 
matters not what the width or depth may be, a water- 
course implies a distinct channel, a way cut and kept 
open by running water, a passage whose appearance, 
different from that of the adjacent land, discloses to 
every eye on a mere Casual glance the bed of a constant 
or frequent stream. Swett v. Cults, 50 N. H. 439; Ashley 
v. Walcott, 11 Cush. 192; Hoyt v. City of Hudson, 27 
Wis. 664: Angell on Water-Courses (5th ed.), §4; Barnes 
v. Sabron, 10 Nev. 218. 

“The banks of ariver are those elevations of land 
which confine the waters, when they rise out of the 
bed; and the bed is that soil so usually covered with 
water as to be distinguishable from the banks by the 
character of the soil, or vegetation, or both, produced 
by the common presence and action of flowing water. 
But neither the line of ordinary high-water mark, 
nor of ordinary low-water mark, nor of a mid 
dle stage of water, can be assumed as the line 
dividing the bed from the banks. The line is tobe 
found by examining the bed and the banks, and ascer- 
taining where the presence and action of water are so 
common and usual, and so long continued in all ordi- 
nary years, as to mark upon the soil of the bed achar- 
acter distinct from that of the banks in respect to veg- 
etation as well as in respect to the nature of the soil 
itself. * * * Butin all cases the bed of ariveris a 
natural object, and is to be sought for not merely by 
the application of any abstract rules, but as other 
natural objects are sought for and found, by the dis- 
tinctive appearances they present; the banks being 
fast land on which vegetation appropriate to such 
land in the particular locality grows, wherever the 
bank is not too steep to permit such growth, and the 
bed being soil of a different character and having no 
vegetation, or only such as exists when commonly 
submerged in water.’’ Howard v. Ingersoll, 13 How. 
427. 

It is very clear from the evidence that this depres- 
sion lacked these essential features of a water-course. 
Along its bottom the grass grew as elsewhere; a little 
coarser and thicker perhaps, but with that as the only 
difference. Mowing machines were run in it. The 
turf was not cut through and a distinct channel worn 
in the soil by the running water. Doubtless any one 
looking at it in connection with the surrounding land, 
and noticing its lower level, would perceive that it 
was a passage-way for surface-water but one examin- 
ing it disconnected from its surroundings would not 
instantaneously perceive that it was a water-course — 





that it was achannel cut and kept open by frequent 
flow of water. 

In this respect therefore, as in that previously no- 
ticed, the passage-way lacked the distinctive attributes 
of a water-course. We have given this case much ex- 
amination, and are satisfied that the verdict of the jury 
is correct ; and while as suggested, every expression in 
the instruction of the court may not be strictly correct, 
yet it so presented to the jury the distinctions between 
& mere passage-way for surface-water and a water- 
course, that they could not have been misled. 

We see therefore no error which justifies a reversal 
of the judgment, and it will be affirmed. 

All the justices concurring. 

a een 
WARRANTY ON SALE OF PERSONAL 
PROPERTY. 

MINNESOTA SUPREME COURT, JULY 15, 1881. 


McCormick v. KELLY. 
An action upon a general warranty of an article sold will not 
lie for defects known to the purchaser at the time of sale. 
He must be misled and induced to purchase by the war- 
ranty 
An agent to sell harvesting machines is presumed to have au. 
thority to warrant the same. 


CTION upon a promissory note given for an agri- 

cultural machine. The opinion states the facts. 

From an order denying a new trial after verdict for 
the plaintiffs, defendant appealed. 


John Lind, for appellant. 
B. F. Webber, for respondents. 


Dickinson, J. This action was brought to recover 
the amount of a promissury note made by the defend- 
ant to the plaintiffs for part of the purchase-price of a 
harvester purchased by the former from the latter. 
The making of the note is not in issue; the only de- 
fense asserted being in the nature of a counter-claim 
for damages from an alleged breach of warranty, on 
the part of plaintiffs, in respect to the harvester. 

By his answer the defendant avers that he first took 
the machine on trial, and upon the trial it proved to be 
unsatisfactory and would not do good work, and that 
he notified the plaintiffs to take the machine away; 
whereupon the plaintiffs promised and agreed with the 
defendant to put the machine in good order; to fur- 
nish certain parts of the machine new, and warranted 
the machine to be well made, of good material, dura- 
ble, and not liable to break or get out of order; that it 
would cut and elevate grain as well as any other ma- 
chine, and was in all respects a first-class machine, and 
capable of doing first-class and satisfactory work asa 
harvesting machine; relying upon which promises, 
agreements and warranties, defendant purchased the 
machine, giving the note in question. 

The answer further alleges that the plaintiffs refused 
to put the machine in good order, or to furnish new 
parts for the machine, and sets forth a breach of the 
terms of the warranty. 

By a reply the plaintiffs put in issue the making of a 
warranty, as well as the agreement to furnish new 
parts for the machine. The evidence on the part of 
the defendant tended to prove that he got the machine 
for trial before the commencement of the harvest of 
1878; that it did not work well, although he used it to 
cut about seventy acres of grain; that he often made 
complaint to the agents of the plaintiffs, who urged 
him to keep the machine, and do the best he could 
with it; and that after harvest the agents of plaintiffs 
represented that it was as good a machine as there was 
in the market, and he would make it so; that it was 
all right, and would do as good work as any machine 
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in market, and it should be fixed up in first-class order, 
with the new parts referred to in the answer; that the 
defendant purchased the machine then, and gave the 
note, relying, as he testifies, upon the representations 
made. The evidence tends to show that at this time 
the defendant knew the defects in the machine of 
which he now complains. 

At the request of the defendant the court instructed 
the jury as follows: “If the jury find, from the evi- 
dence, that the plaintiffs expressly warranted the 
machine for which the note in suit was given, and that 
the defendant was induced by such warranty to exe- 
cute and deliver said note, the plaintiffs are liable for 
all damages which the defendant has sustained by rea- 
son of the breach of such warranty, and this liability 
is not affected by the fact that the defendant tried said 
machine before the making of said warranty.’”’ To 
this the plaintiffs excepted. 

At the request of the plaintiffs the court instructed 
the jury as follows: ‘1 charge you that where a gene- 
ral warranty is given on the sale of a machine, defects 
that were apparent at the time of making of the bar- 
gain, and were fully known to the purchaser, cannot 
be relied upon asadefense toa note given for such 
machine, when the purchaser has such knowledge at 
the time of giving the same. (2) If you find that the 
machine was taken on trial under a contract to pur- 
chase, and that after having fully tried it the defend- 
ant gave his note therefor, he cannot offset against any 
such note damages arising from any alleged breach of 
warranty against defects known to the defendant at 
the time of settlement and giving of the note.” 

The court further ‘instructed the jury in the follow- 
ing language: ‘‘ A vendor may warrant against a defect 
that is patent and obvious. * * * Yousell mea 
horse, and you warrant that horse to have four legs, 
and he has only three. Iwill take your word for it. 
{The court then read in the hearing of the jury the 
following from Addison on Contracts: * When a gene- 
ral warrauty is given on a sale, defects which were ap- 
parent at the time of the making of the bargain, and 
were known to the purchaser, cannot be relied on as a 
ground of action. If one sells purple to another, and 
saith to him, ‘This is scarlet,’ the warranty is to no 
purpose, for that the other may perceive this; and this 
gives no cause of action to him. To warrant a thing 
that may be perceived at sight is not good.’ Gentle- 
men, that is not the law of this State.’’ 

The court erred in these instructions to the jury. It 
has always been held that a general warranty should 
not be considered as applying to or giving a cause of 
action for defects known to the parties as ahe time of 
making the warranty, and both the weight of authority 
and reason authorize this proposition, viz.: that for 
representations in the terms or form of a warranty of 
personal property no action will lie on account of de- 
fects actually known and understood by the purchaser 
at the time of the bargain. Margetson v. Wright, 7 
Bing. 603; Dyer v. Hargrave, 10 Ves. Jr. 506; Schuyler 
v. Russ, 2 Caines, 202; Kenner v. Harding, 85 Ill. 264; 
Williams v. Ingram, 21 Tex. 300; Marshall v. Drawhorn, 
27 Ga. 275; Shewaulter v. Ford, 34 Miss. 417; Brown v. 
Bigelow, 10 Allen, 242; Story on Cont., § 830; Benj. on 
Sales (2d ed.), 502; Chitty on Cont. (11th Am. ed.) 644. 

A warranty, for the breach of the condition of which 
an action ex contractu for damages can be maintained, 
must be a legal contract, and not a mere naked agree- 
ment. It must bea representation of something asa 
fact, upon which the purchaser relies and by which he 
is induced, to some extent, to make the purchase, or 
is influenced in respect to the price or consideration. 
Oneida Manuf. Society v. Lawrence, 4 Cow. 440; Lind- 
sey v. Lindsey. 34 Miss. 432; Blythe v. Speake, 23 Tex. 
429; Adams v. Johnson, 15 Ill. 345; Ender vy. Scott, 11 
id. 35; Hawkins v. Berry, 5 Gil. 36; 2 Add. on Cont. 
626 (Morgan's ed.). 








In the nature of things one cannot rely upon the 
truth of that which he knows to be untrue; and toa 
purchaser fully knowing the facts in respect to the 
property, misrepresentation cannot have been an in- 
ducement or consideration to the making of the pur- 
chase, and hence could have been no part of the 
contract. 

It has often been said that a general warranty may 
cover patent defects, and it has led to some misappre- 
hension of the law. The proposition is strictly true, 
but as was said by the court in Marshall v. Drawhorn, 
supra, it is *“*confined to those cases of doubt and 
difficulty where the purchaser relies on his warranty 
and not on his own judgment.’’ It has no application 
to the case of a purchaser who knows the defects in the 
property and the untruthfulness of the vendor's rep- 
resentations. We do not, however, mean to say there 
may not be a warranty against the future consequences 
or results from even known defects. The fact thata 
portion of the charge given at the request of the 
plaintiffs stated correctly the legal principle under 
consideration, cannot affect the result. In fact, that 
the instructions to the jury were thus inconsistent, 
and calculated to mislead or confuse rather than in- 
form and guide the jury, is in itself a sufficient reason 
why the verdict should not stand. Vanslyck v. Mills, 
34 Iowa, 375; C. B. & Q. R. Co. v. Payne, 49 Ill. 499. 

For the reasons already indicated, a new trial must 
be awarded, and it is unnecessary to consider whether 
the verdict is supported by the evidence presented in 
this case; nor is it necessary to consider some other 
alleged errors involving no doubtful questions of law, 
and which are not likely to recur upon another trial. 
Anticipating, however, that upon the retrial, as in the 
former one, the question may arise as to the authority 
which an agent empowered to sell machinery of the 
kind in question may be presumed to possess in re- 
spect to the warranting of the property, in the absence 
of any proof of express authority we will pass upon 
the question as it is presented by the facts in this case. 
For the purposes of this case it is sufficient to say that 
an agent engaged for his principal in the business of 
selling personal property is presumed to be authorized 
to sell with warranty. It may be, however, that if the 
property be of a kind not usually sold with warranty, 
no such presumption will be exercised. Nelson v. Cow- 
ing, 6 Hill, 336; Smith v. Tracy, 36 N. Y. 79; Schu- 
chardt v. Allens, 1 Wall. 359; Upton v. Suffolk Co. Mills, 
11 Cush. 586; Boothby v. Scales, 27 Wis. 626; Ahern v. 
Goodspeed, 72 N. Y. 108; Murray v. Brooks, 41 lowa, 
45. Inthe case of such an agent engaged in selling 
harvesters without proof of express authority to war- 
rant, the court will presume such authority. 

The order refusing a new trial is reversed and a new 
trial is awarded. 


———_+____——_- 
AGREEMENT OF SEPARATION AS DEFENSE 
TO DIVORCE. 


VERMONT SUPREME COURT, OCTOBER TERM, 1890. 


SQUIRES V. SQUIRES.* 

An agreement of separation, signed by the husband and the 
father of the wife, as her agent, isa good defense to a 
petition for divorce, alleging intolerable severity, brought 
two years after the said agreement, and after it had been 
substantially complied with by the husband, the same be- 
ing entered into after the alleged cause had accrued. 

Although strictly the deed of separation is not a condonation 
of alleged wrongs, yet under the circumstances, the court 
think the parties should be held to their own settlement. 


IBEL for divorce. The libellee moved to dismiss the 
petition. The motion was in writing, claiming 
that the written agreement signed by the libellee and 








* To appear in 53 Vermone fteports. 
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the father of the libellant, acting as her agent, was a 
good defense, especially as he had performed his part 
of the contract, in paying all that he agreed to, 
and delivering the property, etc., to the libellant. The 
petition was dated April 24, 1879; the deed of separa- 
tion, September 17, 1877. This agreement, in effect, 
was that the said husband and wife had mutually con- 
tracted to live separate and apart; that the libellee was 
to give up and surrender all property to the libellant 
which belonged to her before marriage, and pay her 
$500 in money, and $100 for the benefit of her daughter. 
The wife was to release all her right or interest in the 
homestead, dower or thirds; and to support herself 
The agreement was sealed. The other parts of it suffi- 
ciently appear in the opinion of the court. It was 
conceded that the libellant had paid over the money 
according to the contract; but it was claimed that he 
had not delivered all the furniture. The parties had 
not lived together after the accruing of the alleged 
cause. The county court held that the deed of separa- 
tion was a defense to the petition. 


Gilbert A. Davis, for petitioner. 
John F. Deane, French & Southgate, for libellee. 


Veazey, J. This isa libel for divorce on the ground 
of intolerable severity, and was dismissed by the 
county court, that court holding that the contract en- 
tered into between the libellee and the father of the 
libellant, acting in her behaf, after the separation, 
operated a defense to the petition for the cause alleged, 
which had accrued before t contract was made. 

The point is made in beha of the libellant that the 
question should have been raised by plea instead of 
motion, as it was based on matters dehors the record. 
This would be acorrect view, except that it appears 
that this contract was treated on the hearing in the 
county court as though properly in the case for con- 
sideration, and that there was no material dispute 
about it, and that the decision of that court was in- 
voked by both parties as to the legal effect of that con- 
tract upon the petition. Under these circumstances 
we think the case should be treated here as the parties 
treated it in the county court, and be decided upon the 
merits, no technical question of pleading or practice 
appearing to have been raised in that court. 

The question as before stated is as to the effect of 
this contract, under the circumstances disclosed upon 
this petition for divorce. It will be noticed that this 
contract was entered into after the separation and 
through the intervention of a person acting for the 
wife. It is not the policy of the law to encourage 
separations between husbands and wives. The rule as 
established in many cases is that articles calculated to 
favor a separation which has not yet taken place will 
not be supported. Durant v. Titley, 7 Price, 577; St. 
John v. St. John, 11 Ves. 526; Westmeath v. Westmeath, 
Jac. 126. 

But as stated by Cooley, Ch. J., in Randall v. Ran- 
dall, 37 Mich. 563: ‘* When a separation has actually 
taken place, or it has been fully decided upon, and the 
articles contain a suitable provision for the wife and 
children, or on equitable and suitable division of the 
property, the benefits of which both have enjoyed 
during the coverture, no principle of public policy is 
disturbed by them; on the contrary, if they are fair 
and equal, and are not the result of fraud or coercion, 
reasons abundant may be found for supporting them, 
in their tendency to put an end to controversies, to 
prevent litigation, and to give the wife an independence 
in respect to her support which without some such ar- 
rangement she could not have under the circumstan- 
ces."" Among the numerous cases that have settled 
the law as stated, may be found the following: Comp- 
ton vy. Collinson, 2 Bro. Ch. 377; Worral v. Jacob, 3 
Meriv. 266; Jee v. Thurlow, 2 B. & C. 547; S.C.,4D. & 
R. 11; Baker v. Cooper,7 Serg. & R. 500; Hutton v. 











Duey, 3 Penn. St. 100; Dillinger’s Appeal, 35 id. 357; 
Nichols v. Palmer, 5 Day, 27; Baker v. Barney, 8 
Johns. 73; Shelthar v. Gregory, 2 Wend. 422; Carson v. 
Murray, 3 Paige, 483; Chapman v. Gray, 8 Ga. 341; Wells 
v. Stout, 9 Cal. 494; Gaines v. Poor, 3 Metc. (Ky.) 503; 
Walker v. Walker, Exr., 9 Wall. 743. This contract is 
therefore one of a character that the court may recog- 
nize for some purposes. It is not necessarily and 
utterly void. In this case it is not invoked by the de- 
feudant as a bar to the restitution of the libellant to 
any of her conjugal rights. The separation grew out 
of trouble between the husband and wife. The alleged 
cause of divorce then existed in her favor, if it existed 
at all, and was known toher. In this situation, and 
after the separation, she, through the intervention of a 
trustee, agreed upon the terms as to property upon 
which she would live separate from her husband. This 
property (including the money specified in the con- 
tract), except, as is claimed, a portion of household 
furniture, was delivered or paid to and accepted by 
the trustee in her behalf. After all the other provis- 
ions as to what property and money she was to have, 
it was further provided in the contract as follows: 
‘* And the said parties further agree to and with each 
other that they will not molest, disturb or trouble 
each other, or in any way publish or speak or circulate 
slanderous matter of or concerning each other, but 
live separate and apart in a quiet and peaceable way, 
according to the true intent of these presents.’’ He 
has substantially performed on his part, and she has 
received the benefits. The question about the house- 
hold furniture seems to be one of difference as to what 
the contract covered in that respect, not a refusal to 
perform by the husband. The contract was not striotly 
a condonation of alleged wrongs. The wife, instead 
of forgiving her husband upon promise of better treat- 
ment, agreed with him upon terms of separation, 
which were satisfactory, and no complaint is now made 
in regard tothem. Nearly two years afterward this 
petition was brought. 

In the English Ecclesiastical Courts it is held that a 
voluntary deed of separation between husband and 
wife is not per se a bar to a suit fora restitution of 
marital rights or to a petition for divorce. Durant v. 
Durant, 1 Hagg. 733 (3 Eng. Eee. R. 310); 1 Bishop, § 
634, and n. 38. But there are other cases where the 
deed, taken in connection with the circumstances under 
which it was given, and under which the application 
for divorce was made, and with the conduct of the 
parties, was held to constitute a defense, and the ap- 
plication was denied. Mathews v. Mathews, 1 Swabey 
& Trist. 161; Williams v. Williams, 35 Law J., decided 
in 1866. We think this case belongs to that class where 
the parties should be held to their own settlement; 
and that the deed of separation, under the circum- 
stance, isa good defense to this petition. See Brown 
v. Brown, 5 Gill, 249; Hunt v. Hunt, 32 Law J., Rep. 
168; J. G. v. H. G., 33 Md. 401. 

The judgment of the county court is affirmed. 
sialon 
MASSACHUSETTS SUPREME JUDICIAL 

COURT ABSTRACT. 
APRIL, 1881. 











CHATTEL MORTGAGE ON PROPERTY TO BE ACQUIRED 
— RIGHTS OF MORTGAGEE AS TO CREDITORS OF MORT- 
GAGOR. — A debtor executed a chattel mortgage to his 
creditor for a specified amount for debts then due and 
thereafter to be contracted, upon property then in 
certain mills of the debtor, and also all property of a 
similar character which he might acquire and place in 
such mills. The debtor, who was at the time supposed 
to be solvent, afterward became insolvent and ab- 
sconded, whereupon the creditor under a power in the 
mortgage took possession of property which had been 
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acquired by the debtor after its execution. Held, that 
this was not atransfer by an insolvent debtor with a 
yiew to give preference (which is forbidden by the 
Massachusetts law), and that the creditor was entitled 
to hold the property as against other creditors to se- 
cure the amount due under his mortgage. It has been 
repeatedly held in this Commonwealth that a mortgage 
purporting to convey all the chattels of specified kinds 
which may thereafter be acquired by the mortgagor, 
does not give any title to those chattels when acquired 
by him unless the mortgagee takes possession of them. 
Jones v. Richardson, 10 Mete. 481; Barnard v. Eaton, 2 
Cush. 294. If however the after-acquired property is 
taken by the mortgagee into his possession before the 
intervention of any rights of third persons, he holds it 
under a valid lien by the operation of the provision of 
the mortgage in regard toit. This is stated to be the 
rule in Moody v. Wright, 13 Mete. 17, and there is no 
reason to question its correctness. See Mitchell v. 
Black, 6 Gray, 100; McCaffrey v. Woodin, 65 N. Y. 459; 
Walker v. Vaughan, 33 Conn. 577. Chase v. Denny. 
Opinion by Soule, J. 

CONTRACT — RESCISSION OF — SALE OF PROMISSORY 
NOTE OF THIRD PARTY THEN INSOLVENT. — Plaintiff 
was indebted to defendant and offered to sell to de- 
fendant the note, not due, of a firm for a larger 
amount than the debt, at twelve per cent discount, if 
defendant would pay the difference between the debt 
and the price in goodsand cash. To this defendant 
agreed, sending by mailareceipt for the debt and a 
check for the cash to be paid, and by express the goods 
and receiving from plaintiff's broker the note. The 
firm were at the time insolvent, but of this neither 
party knew. Defendant discovering the insolvency of 
the firm undertook to rescind the agreement, re- 
claimed the goods from the expressman, stopped pay- 
ment of the check and offered to returnthe note. In 
an action for the balance due on the price agreed to be 
paid for the note, the defendant set up the fact of the 
insolvency of the firm and his attempted rescission of 
the contract as a defense. The genuineness of the 
signature of the note was admitted. The defendant 
did not offer to prove that he took it by way of pay- 
ment as money, as distinguished from purchase as a 
chattel; northat at the time of the transaction the 
makers had stopped payment, or been adjudged bank- 
rupt or insolvent, or the plaintiff knew of their actual 
insolvency. Held, that under such circumstances the 
plaintiff did not warrant, but the defendant took the 
risk of the solvency of the makers (Burgess v. Chapin, 
5R. 1. 225; Beckwith v. Farnum, id. 230), and that the 
defense was not available. Day v. Kinney. Opinion 
by Gray, C. J. 


FIRE INSURANCE — CONDITIONS IN POLICY — CERTI- 
FICATE OF MAGISTRATE NOT CONCERNED IN LOSS OR 
AS CREDITOR — STATEMENT AS TO OCCUPANCY — FALSE 
STATEMENT BY CLERK OF BROKER OBTAINING POL- 
icy. — (1) A fire insurance policy provided that a loss 
under it should not be paid until the assured produced 
acertificate to certain facts from a magistrate ‘ not 
concerned in the loss as creditor."’ Held, that acerti- 
ficate from a magistrate who was a creditor of assured 
personally wasa compliance with the condition. The 
production of such certificate was a condition prece- 
dent to the right to sue unless the insurer prevented 
or waived such production. Johnson v. Phoenix Ins. 
Co., 112 Mass. 49. The phrase ‘* not concerned in the 
loss as acreditor’’ cannot be supposed to disqualify 
every magistrate who may chance to bea creditor, 
even to a small amount, of the assured; and it is to be 
interpreted as requiring the certificate of a magistrate 
who is not concerned in the loss by reason of having an 
interest in the property insured, or in the policy, as 
security for an obligation to him. The certificate was 
therefore sufficient. (2) The policy was written in 





midsummer apd contained a statement that the in- 
sured buildings were used for the storage of ice. Heid, 
that this was not a warranty that ice was there stored 
at that time. The fact that ice is produced by natural 
causes Only in the winter season, so that the houses 
used for storing it will ordinarily be empty for a part 
of the year, indicates that the words in the policy were 
not intended or understood as warranting that ice was 
actually stored in the buildings at the moment of issu- 
ing the policy, but as descriptive of the business ordi- 
narily done in them. In this sense they were operative 
as apart of the policy. The case is unlike that of God- 
dard v. Monitor Ins. Co., 108 Mass. 56. In the case at 
bar the language, properly interpreted, described the 
existing state of things with accuracy; and that the 
policy took effect. (3) The application for the policy 
was in writing. The clerk of the insurance broker 
through whom the policy was procured stated to the 
insurance company’s agent that the buildings were 
then full of ice. Held, that this statement, though 
false, dia not vitiate the policy. The broker's clerk 
was not in any sense the agent of the assured, and was 
not the person who procured the policy. The applica- 
tion for the policy having been made in writing to the 
defendant, it had no right to rely on any verbal repre- 
sentations or statements made by a messenger sent by 
the broker to its agent, nor to assume that such state- 
ments or representations were made with the knowl- 
edge or consent of the assured. Dolliver v. St. Joseph 
Insurance Co. Opinion by Soule, J. 





NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT. 
MARCH TERM, 1881.* 

BOUNDARIES — FIXED MONUMENTS PREVAIL OVER 
courses. — In locating lands described in a convey- 
ance, the fixed monuments are more to be relied on 
than the description of the courses and distances. The 
fact that the government has established a fixed stand- 
ard by which distances are to be measured, cannot 
affect this legal rule. Kalbfleisch v. Standard Oil Co. 
Opinion by Beasley, C. J. 

NEGLIGENCB — IN SETTING OFF FIRE-WORKS IN PUB- 
LIC STREET. — All persons who are concerned, directly 
or indirectly, in the firing off of fire-works in a public 
street are responsible for the injuries done to an inno- 
cent person. In this case the fire-works were ordered 
of a dealer by a member of a political club for J. (who 
was president of the club), for the club, and were fired 
off by a man furnished by the dealer. J. paid for the 
fire-works and for the services of the man. Held, that 
J. was prima facie concerned in ordering the firing of 
the fire-works and was liable toa stranger injured 
thereby. Jenne v. Sullon. Opinion by Beasley, C. J. 


TAXATION — ON SALE OF LAND FOR TAXES STATUTE 
MUST BE STRICTLY FOLLOWED. —The power to seil 
lands for taxes is a naked power, and the validity of a 
title derived from such a sale depends upon a strict 
compliance with the directions of the statute. The 
officer intrusted with the power of sale exercises a 
naked statutory and special authority, depending upon 
the letter of the law for its support. He must act in 
conformity with the law from which his power is de- 
rived; and a purchaser at such a sale is bound to 
inquire whether he has so acted. It is therefore a con- 
dition precedent to the passing of titles at such sales 
that all the proceedings of the officers who have any 
thing to do with the assessment and collection of taxes, 
or with the advertisement and sale of the property, shall 
be in compliance with the statute authorizing the sale. 
Blackw. on Tax Tit. 34; State v. Jersey City, 7 Vroom, 
188; Den v. Philhower, 4 Zabr. 796; Osborne v. Tunis, 


*To appear in 14 Vroom’s (42 N. J. Law) Reports. 
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1 Dutcher, 634; Den v. Mulford, 1 Zabr. 900. The onus 
probandi is upon the purchaser, and he must show 
affirmatively that every thing has been done which 
the statute makes essential to the due execution of the 
power. Blackw. on Tax Tit. 73,74. Inhabitants of 
Woodbridge v. State of New Jersey (Alien, prosecutor). 
Opinion by Depue, J. 








SUPREME COURT AB- 
STRACT. 
FEBRUARY TERM, 1881.* 


Costs — ASSIGNEE BENEFICIALLY INTERESTED LIA- 
BLE FoR. — An assignee, beneficially interested, suing 
in the name of his assignor, and failing in the action 
is, in New Jersey, liable to defendant for costs. In 
Schoolcraft v. Lathrop, 5 Cow. 17, it was held that 
where one is beneficially interested in the demand of 
the plaintiff, as assignee, and the suit is carried on for 
his benefit, upon judgment against plaintiff, such as- 
signee is liable for the costs, and their collection may 
be enforced by attachment. In Norton v. Rich, 20 
Johns. 475, Norton had assigned his claim against Rich 
to Selden and Post, who brought suit in the name of 
Norton and failed to recover. The court granted an 
attachment against Selden and Post for the costs. 
These New York decisions were made before there 
was any statute in that State on the subject. In New 
Jersey there is no statute awarding costs to defendant 
against one beneficially interested who unsuccessfully 
prosecutes in the name of his assignor, yet on equita- 
ble grounds, he should be compelled to pay costs. See 
Belton v. Gibbon, 7 Halst, 76; Sloan v. Sommers, 2 
Green, 509; Welch v. Mandeville, 1 Wheat. 233; 8. C., 
5 id. 287. Davenport v. City of Elizabeth. Opinion by 
Parker, J. 

EX£CUTION —PRIVATE PROPERTY OF INDIVIDUALS 
IN MUNICIPALITY CANNOT BE REACHED BY EXECUTION 
AGAINST IT—NOR CAN PROPERTY OF MUNICIPALITY 
USED FOR PUBLIC PURPOsES.— The private property 
of individuals within the limits of a municipal corpo- 
ration cannot be subjected to the payment of its debts 
except by taxation. Property used by such corpora- 
tion in the exercise of its functions of government 
cannot be taken in execution upon a judgment against 
the corporate body. The taxing power ordinarily fur- 
nishes the only means a public corporation possesses 
for raising the revenue necessary to discharge its obli- 
gations. The creditor may establish his claim by 
judgment, and it then becomes the duty of the proper 
officers to provide the means of payment out of the 
public revenues, which duty is enforceable by man- 
damus. Outside of the New England States it has 
never been held that the creditors of a municipal cor- 
poracion can resort to the individual property of the 
inhabitants to satisfy a judgment obtained against 
the corporate body. The practical construction of the 
courts in New England has been that in an action by 
or against a municipal corporation, every member of 
it isa party to the suit, and upon that ground the 
practice there held has been maintained. Chase v. 
Merrimack Bank, 19 Pick. 564; Beardsley v. Smith, 16 
Conn. 368. In Rees v. City of Watertown, 19 Wall. 
107, this practice was pronounced to be indefensible, 
and contrary to the fundamental principle embodied 
in the Constitution of the United States, that no man 
shall be deprived of his property without due process 
of law. The unrestricted right in the creditor to pur- 
sue the corporation by execution could, for all practi- 
cal purposes, as effectually annul a city charter as its 
absolute repeal. Monaghan v. City of Philadelphia, 28 
Penn. St. 207; Schaffer v. Cadwallader, 36 id. 126; City 
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§§ 446, 686; Commonwealth !v. Perkins, 43 Penn. St. 
400; Frank v. Freeholders of Hudson, 10 Vroom, 347. 
In Meriwether v. Garret, 102 U. S. 472, the immunity 
from execution of property held by a city for public 
uses was very broadly recognized. In Emeric v. Gil- 
man, 10 Cal. 404, Field, J., says: ‘‘ Whoever becomes a 
creditor of a county must look to its revenues alone 
for payment. The statute authorizes a suit against the 
county by which the demand may pass into judgment, 
but it has given no remedy by execution, and when 
the judgment is rendered the plaintiff must resort to 
mandamus.”’ See, also, Freeman on Ex., § 22; Lloyd 
v. Mayor of New York, 5 N. Y. 369;.Clarke v. Roches- 
ter, 24 Barb. 446. Lyon v. City of Elizabeth. Opinion 
by Van Syckel, J. 

MUNICIPAL CORPORATION — UNDER POWER TO LI- 
CENSE AND REGULATE CANNOT IMPOSE REVENUE TAX. 
—In the city charter of New Brunswick the common 
council is empowered to pass ordinances to license and 
regulate carmen, hawkers, peddlers, auctioneers, pawn- 
brokers, junk-shop keepers, and others. Held, that 
under this grant of power the right of taxation for 
revenue purposes is not conferred. It is purely a police 
power, and must be exercised for the purpose of regu- 
lation. The city may be incidentally benefited by the 
imposition of fines and penalties, but they must be 
reasonable and appropriate to the regulation of the 
various pursuits enumerated. Any attempt to estab- 
lish a fiscal scheme under the grant is without author- 
ity of law. Kip v. Paterson, 2 Dutcher, 298; State v. 
Hoboken, 4 Vroom, 280. In North Hudson Railway 
v. Hoboken, 12 id. 71, it is held that the license fee 
should be placed within the limit of the necessary or 
probable expense of issuing the license and inspecting 
and regulating the business the license covers. In 
State v. Long Branch Commissioners, 13 Vroom, 364, 
itis said: **‘When authority is given to require the 
possession of a license, as a condition for selling, a 
reasonable fee, to cover probable expenses, can be de- 
manded. But the exaction of sums in excess of such 
expenses, and graduated by the amount of business 
done, can be nothing else than a tax upon such busi- 
ness.” Stale of New Jersey (Clurk, prosecutor) v. 
Mayor of New Brunswick. Opinion by Van Syckel, J. 

—___>—___—- 


MICHIGAN SUPREME COURT 
APRIL, 1881. 


LJECTMENT — GUARDIAN CANNOT MAINTAIN AC- 
TION. —In Michigan ejectment is not merely a posses- 
sory action, but it determines the title. In that State 
guardianship is a matter of statutory regulation. The 
guardian has only the authority the statute confers. 
He has ‘*the care and management of the estate of the 
minor.” He is ‘to dispose of and manage all such es- 
tate and effects according to law.’’ He is to *‘ pay all 
just debts due from the ward out of his personal estate 
and the income of his real estate if sufficient, and if 
not, then out of his real estate, upon obtaining license 
for the sale thereof, and disposing of the same in the 
manner provided by law.”’ He is to ‘‘appear for and 
represent his ward in all legal suits and proceedings, 
unless where another person is appointed for that pur- 
pose as guardian or next friend.’’ He may “‘ dispose 
of the personal estate of the ward,’”’ but except when 
licensed by the judge of probate to sell the real estate, 
or to mortgage the same, his power over it is limited to 
leasing it and to the reception of the rents and profits. 
Held, that a guardian cannot maintain an action of 
ejectment to recover the land of his ward. It has been 
held that guardians in socage might bring ejectment 
in their own names. Wade v. Baker, 1 Raym. 130; 
Rex v. Inhabitants of Oakley, 10 East, 491; Byrne v. 
Van Hoesen, 5 Johns. 66; Truss v. Old, 6 Rand. 556; 
Hughes’ Minors’ Appeal, 53 Penn. St. 500. Guardians 
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for nurture it is clear have no such right; they have 
not even the right of possession. Anderson v. Darby, 
1 Nott. & M. 369; May v. Calder, 2 Mass. 55; Ross v. 
Cobb, 9 Yerg- 463; Magruder v. Peter, 4 G. & J. 323. 
Kinney v. Harrett. Opinion by Cooley, J. 


SURETYSHIP — SURETY EMPLOYING COUNSEL IN 
PROPER CASE MAY COMPEL CO-SURETIES TO CON- 
TRIBUTE.— There can be no doubt but that a surety, or 
one standing in such a position, will be justified in 
employing counsel and incurring costs and expenses to 
which his co-sureties must afterward contribute in 
defending against illegal demands. Nor will the right 
of the surety to recover in such cases be made depend- 
ent upon his success in the cases, as that would compel 
him to act at his peril. It is sufficient if he acted as 
a prudent man would, in the light of facts and circum- 
stances showing probability of success in whole or in 
part sufficient to justify the expense likely to be incur- 
red. The foundation for the right of contribution in 
such cases is the fact that the expease was incurred in 
defending for the common benefit. This will not 
therefore permit him to incur expense in uselessly 
resisting a legal demand, or in creating needless or 
unnecessary costs and expenses. Knight v. Hughes, 
8 C. & P. 467; Henry v. Goldney, 15 M. & W. 494; 
Kemp v. Finden, 12 id. 421; Davis v. Emerson, 17 Me. 
64. Backus v. Coyne. Opinion by Marston, C. J. 

UNDUE INFLUENCE — CONVEYANCE OF LAND TO 
IMBECILE — VALID DELIVERY MAY BE MADE TO IM- 
BECILE— ADMINISTRATORS CANNOT QUESTION TRANS- 
ACTION. — One indebted to an imbecile upon a note, 
conveyed to her in payment of the indebtedness a 
house and land which was fairly worth the amount 
due, received from her the note, and she took posses- 
sion of and occupied the house. Neither she nor her 
heirs after her death objected to the transaction. In 
an action by the administrator for the amount of the 
note, held, that valid delivery of the deed could be 
made to the imbecile. Hosley v. Holmes, 27 Mich. 
416; Latham v. Udell, 38 id. 238; Gardner v. Collins, 
3 Mason, 398; Gould v. Day, 94 U.S. 405; Church v. 
Gilman, 15 Wend. 656; The Lady Superior of the 
Cong. Nunnery of Montreal v. McNamara, 3 Barb. Ch. 
375; Concord Bank vy. Bellis, 10 Cush. 276; Regan v. 
Howe, 121 Mass. 424; Hastings v. Merriam, 117 id. 245; 
Buffum v. Green, 5 N. H. 71; Merrills v. Swift, 18 
Conn. 257; Frost v. Peacock, 4 Edw. Ch. 678; Tomp- 
kins v. Wheeler, 16 Pet.106; Tibballs v. Jacobs, 31 
Conn. 428; Jones v. Swayze, 13 Vroom, 279; Mitchell v. 
Ryan, 3 Ohio St. 377; Berry v. Anderson, 22 Ind. 36, 
39; Kingsbury v. Burnside, 58 Ill. 310; Robinson v. 
Gould, 26 Iowa, 89; Kerr v. Birnie, 25 Ark. 225; Far- 
rar v. Bridges, 5 Humph. 411; Wesson vy. Stephens, 2 
Ired. Eq. 557; Doe v. Knight, 5 Barn. & Cress. 671. 
(2) That the imbecile could take title by the deed Lord 
Coke says that ‘‘a man of non-sane memory may with- 
out the consent of another purchase lands” (Lib. 1. 
chap. 1, §1, 2b) and that ‘“‘persons deformed having 
human shape, idiots, madmen, lepers, deaf, dumb and 
blind, minors and all other reasonable creatures, have 
power to purchase and retain lands or tenements” (3b); 
and see 2 Bl. Com. 291; 1 Stephen’s Com. 441, 442; 2 
Br. & Had. Com. (Am. ed.) 714; 2 Wash. R. P. 567; 
Bac. Ab. ‘“‘Idiots and Lunatics,’ D.; Touchstone, 
‘** Feoffment,’’ 204; Grant, 235. Alluding to this Chief 
Justice Shaw observed that a good conveyance could 
be made by a deed-poll to a lunatic although the 
grantee would be under a legal disability to make a 
conveyance, and that the delivery to a third person 
unconditionally for the use of the grantee would give 
effect to the deed. Concord Bank v. Bellis, supra. (3) 


That the administrator had no power to waive the 
conveyance, and therefore could not maintain the 
The heirs alone could waive. 
Opinion by Graves, J. 


action. Campbell v. 


Kuhn. 





MISSOURI SUPREME COURT ABSTRACT. 
OCTOBER TERM, 1880.* 


EsTtOPPEL DOES NOT EXIST IN FAVOR OF STRAN- 
GERS. — Where there are conflicting surveys of an 
ancient lot now divided into several parcels, and the 
parties claiming one of the parcels enter into a parti- 
tion of it among themselves according to the metes 
and bounds fixed by one of the surveys, this will not 
be such an acceptance of that survey as will conclude 
these parties from asserting the correctness of the 
other in an action between them and astranger to the 
deed, involving title to one of the other parcels. Glas- 
gow v. Baker. Opinion by Napton, J. 


STATUTE OF LIMITATIONS — TRUST— ADVERSE POS- 
SESSION BY TRUSTEE — DEATH OF DEBTOR.— (1) An ac- 
tion agaiust a delinquent trustee who has left the State 
of his residence and come into this State, and here 
studiously concealed his whereabouts, will not be 
barred by the lapse of a great length of time (in this case 
forty years),provided it is commenced within the period 
limited by statute after his whereabouts become 
known to the beneficiaries. Citing Rev. Stat. Mo., § 
3244; Harper v. Pope, 9 Mo. 402; Wells v. Halpin, 59 
id. 92. (2) Where a trustee purchases property with 
trust funds, though in his own name, his possession 
will be deemed the possession of the beneficiaries until 
he does some unequivocal act denying their right; till 
then the statute of limitations does not begin to run 
against them. Citing Norris’ Appeal, 71 Penn. St. 106; 
Carter v. Feland, 17 Mo. 383. (3) The statute of lim- 
itations does not begin to run against the estate of a 
deceased person on a cause of action accruing after his 
death, until an administrator has been appointed. 
Butler v. Lawson. Opinion by Sherwood, C. J. 


UNDUE INFLUENCE — CONVEYANCE OF LAND BY 
INVALID OF WEAK MIND TO ONE IN CONFIDENTIAL 
RELATION, WHEN SET ATIDE — EQUITABLE ACTION. — 
Whenever there exists between parties confidence on 
the one hand and influence on the other, from what- 
ever cause they may spring, equity requires in all 
dealings between them the highest degree of good 
faith on the part of him in whom the confidence is 
reposed. Ifaconveyance is executed by the other in 
his favor, the burden rests upon him to prove that it 
was not procured by means of such confidence and 
influence. It is his duty, before accepting the convey- 
ance, to see that the grantor has disinterested advice 
and full information. In this case the plaintiff was a 
single woman, about fifty-two years of age, a confirmed 
invalid, broken down with disease both in body and 
mind, gloomy and hysterical from her bodily ailments 
and the recent loss of nearand dear relatives. She 
was much attached to defendant’s wife, who was her 
niece, and she lived in defendant’s house. Defendant 
and his wife were very kind to her, and by this means 
had acquired influence over her. Under these circum- 
stances she executed conveyances of all her property 
to defendant for a consideration not exceeding one- 
eighth of its value. This was done hurriedly, without 
the knowledge of any friend or relative of plaintiff 
(being concealed even from her sister who occupied an 
adjoining room in defendant’s house), without any 
suggestion from defendant that she should take counsel 
from others, without giving her time or opportunity 
to do so if she desired, and without informing her of 
the value of the property. The deed was drawn under 
defendant’s directions by an attorney who was an 
entire stanger to the family, though there was a firm 
equally convenient who had always been employed by 
plaintiff's deceased brothers, from whom she derived 
her estate and in whom she had great confidence, and 
once by plaintiff herself. After receiving the convey- 





* To appear in 72 Missouri Reports. 
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ances, defendant, with theconsent and encouragement 
of plaintiff, erected a house on part of the property. 
This was while she still lived with defendant. An 
estrangement having subsequently arisen they sep- 
arated, and plaintiff then brought this suit to set aside 
the conveyances. Jeli, that they were obtained by 
undue influence. Held, also, that the receipt of the 
consideration and the acquiescence by plaintiff in the 
erection of the house did not estop her, because they 
both took place while she was still under defendant’s 
influence. The conveyances were therefore set aside, 
but defendant was allowed the cost of the house. 
Gibson v. Jeyes, 6 Ves. 278; Evans v. Llewellin, 1 Cox 
Ch. Cas. 333; Huguenin vy. Baseley, 14 Ves. 272; Cad- 
wallader v. West, 48 Mo. 491; Yosti v. Laughran, 49 
id. 598; McCormick v. Malin, 5 Blackf. 523. McClure 
v. Lewis. Opinion by Henry, J. 
WISCONSIN SUPREME COURT ABSTRACT. 
JUNE 4, 1881.* 


CONTRACT — RESCISSION OF — WHERE PARTY ASKING 
RESCISSION DOES NOT RETURN VALUE RECEIVED AC- 
TION WILL NoT Lic.—H., knowing that certain lands 
were part of the estate of one T., deceased, and did 
not belong to F., who was the administrator of such 
estate, gave his note to F. for $500, and took from F., 
as such administrator, a receipt for the note, which 
further stated that such note, if paid, was to be in full 
payment of the purchase-money of said lands, and that 
a deed of them was to be made to H. or his assigns as 
soon as leave could be obtained from the probate 
court; and afterward he paid the note and cut from 
the lands the timber thereon, constituting a large part 
of their value. Some of T.’s heirs refused to join in 
a conveyance of the lands to H., and the estate of T. 
was not settled when this action was brought. With- 
out offering to rescind the contract or surrender pos- 
session of the land, or pay the value of the timber 
taken therefrom, and witbout any demand and refusal 
of a conveyance, H. sues to recover the moneys so paid 
as fora failure of the consideration. Held, that the 
action would not lie. In Bumpus vy. Platuer, 1 Johns. 
Ch. 213, Chancellor Kent said: “It is said to be very 
difficult to extract from the books what the rule of 
equity is upon this poiut of failure of consideration, 
after the agreement is executed; but 1 apprehend it 
may be safely said that there is no case of relief on this 
ground when possession has passed and continued, 
without any eviction at law under a paramount title.” 
This case is in harmony with the late case of Parkinson 
v. Sherman, 74 N. Y.92. In Joyce v. Ryan, 4 Greeunl. 
101, it was held that “if the lands of a deceased person 
which have been sold under license for the payment of 
his debts are taken from the purchaser by an older 
and better title, he cannot maintain an action of «as- 
sumpsit for the consideration money, but must resort 
only to such covenants as are contained in his deed.” 
Tosame effect is Enerson v. Washington, 9 Greenl. 88. 
In Scper v. Stevens, 14 Me. 133, it was held that 
““where a note, given as the consideration of a quit- 
claim deed of land, and where there was no fraud, had 
been paid by the grantee, the money cannot be recov- 
ered back, although such grantee had been evicted by 
an older and better title.” In Gates v. Winslow, 1 
Mass. 66, the court said: ‘‘ Where money has been vol- 
untarily and understandingly paid upon a contract 
made bona fide without fraud, imposition or deceit, 
although it was paid without consideration, the law 
will not compel a repayment, but leaves the parties as 
it finds them.”’ In Earle v. De Witt, 6 Allen, 520, 
defendant purchased land from the assignee of an 
insolvent debtor and conveyed to plaintiff by quit- 
claim deed with covenants against his own acts, when 








* To appear in 52 Wisconsin Reports. 





plaintiff in fact had no title by reason of a want of 
jurisdiction in the judge of insolvency; and it was held 
that plaintiff ‘could not maintain an action to recover 
back the money paid by himas the consideration of 
the deed, as both parties had acted under the belief 
that the deed conveyed a good title. In this case 
plaintiff sought to affirm the contract so far as to retain 
possession of the lands and the avails of the lumber he 
took, and disaffirm it so far as to get back all the pur- 
chase-money paid. But this court has frequently held 
the contrary doctrine, even in cases where there was 
mistake of fact or fraud. Hendricks v. Goodrich, 15 
Wis. 679; Grant v. Law, 29 id. 99. It is clear that the 
plaintiff has mistaken his remedy. Hyslip v. French, 
Opinion by Cassoday, J. 


MANDAMUS — WILL NOT ISSUE WHERE A DISPUTE 
AS TO LAW AND FACTS EXIsTs. — On the hearing of an 
order to show cause why a peremptory mandamus 
should not issue in this case to enforce the levy and 
collection of a tax to pay interest upon bonds of a city, 
the validity of the bonds was questioned by the city, 
and various questions, both of law and of material 
facts affecting their validity, were raised. Held, that 
it was error to grant the writ before the relator had 
established his right in an ordinary action at law. In 
State v. Washington Co., 2 Pinney, 555, it was held that 
the writ ‘‘ only issues in cases where there is a specific 
legal right to be enforced, or where there is a positive 
duty to be, and which can be performed, and where 
there is no other specific legal remedy.’’ State v. Lar- 
rabee, 3 Pinney, 166, was an alternative writ of man- 
damus to compel the judge to vacate and strike from 
an order or decree words which had been added by way 
of amendment after the entry, and the court said: 
** All the authorities concur in sustaining the position 
that amandamus will not be granted to a relator for 
his relief except where he has a specific legal right to 
be affected by it.”’ In State v. Hastings, 10 Wis. 518, 
it was held that ‘‘a motion to quash an alternative 
writ of mandamus will be granted unless the relator 
show aclear right to the writ.”’ In State v. Elwood, 
11 Wis. 17, it was held that an application for an alter- 
native writ of mandamus ‘*“*must show clearly and 
affirmatively that the relator is entitled to the right 
claimed.” In Schend vy. Aid Society, 49 Wis. 237, it 
was held that “in the Circuit Courts a rule to show 
cause why a peremptory mandamus should not issue 
should be allowed to supersede the alternative writ 
only in cases where, after hearing upon the rule, no 
issue of fact appears to be involved.’’ The same rules 
prevail in other States. Association v. Nichols, 45 Vt. 
7; People v. Chenango, il N. Y. 563; Commonwealth 
v. Allegheny, 37 Penn. St. 277; People v. Mayor of New 
York, 25 Wend. 680; People v. Canal Board, 13 Barb. 
442; People v. Thompson, 25 id. 73; Reeside v. Walker, 
11 How. 272; People v. Oldtown, 88 Ill. 202; 2 Dill. 
on Mun. Corp., § 850. The Federal courts go so far as 
to hold that the claim must be put into judgment be- 
fore a mandamus will be allowed to enforce the levy 
and collection of atax for the payment of the claim. 
Ileine v. Levee Comrs., 19 Wall. 655; Bath Co. v. Amy, 
13 id. 244; Walkley v. Muscatine, 6 id. 481. But State 
courts have generally so far relaxed the rule as to hold 
that where there is a clear duty to levy and collect a 
special tax to pay aspecial debt or class of debts, and 
where the genuineness of the debt is not questioned, 
and no valid defense is alleged or claimed, the levy and 
collection may be enforced by mandamus without a 
prior judgment at law. Commonwealth v. Pittsburgh, 
34 Penn. St. 496; Commonwealth v. Allegheny, 387 id. 
277; Commonwealth v. Allegheny, 32 id. 218; Maddox 
v. Graham, 2 Metc. (Ky.) 56; State v. Clinton, 6 Ohio 
St. 280; 2 Dill. on Mun. Corp., § 853. State of Wis- 
consin ex rel. Pfister v. Mayor, etc., of Manitowoc. 
Opinion by Cassoday, J. 


~————_» 
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MUNICIPAL CORPORATION — IN GRADING STREETS, 


ETC., NOT BOUND TO PROVIDE AGAINST UNUSUAL 
storms. — A city in grading its streets and construct- 
ing gutters thereon for carrying off surface water is 
not bound to provide against extraordinary storms, 
such as private persons of ordinary prudence do not 
usually anticipate and provide against. If the city 
provides drains and gutters of sufficient size to carry 
off in safety the ordinary rain-fall, or the ordinary flow 
of surface water occasioned by the storms which are 
liable to occur in this climate and country, it is all the 
law should require. The remarks of Denio, C. J., in 
Mills v. City of Brooklyn, 32 N. Y. 489, 495, are appli- 
cable. ‘It is not the law,’’ says the learned jurist, 
“that a municipal corporation is responsible in a pri- 
vate action for not providing sufficient sewerage for 
every or for any part of the city or village. The duty 
of draining the streets and avenues of a city or village 
is one requiring the exercise of deliberation, judgment 
and discretion. It cannot in the nature of things beso 
executed that in every single moment every square 
foot of the surface shall be perfectly protected against 
the consequence of water getting from the clouds upon 
it. This duty is not, in atechnical sense, a judicial 
one, for it does not concern the administration of jus- 
tice between citizens; but it is of a judicial nature, for 
it requires, as I have said, the same qualities of delib- 
eration and judgment. It admits of a choice of means 
and the determination of the order of time in which 
improvements shall be made. It involves, also, a vari- 
ety of prudential considerations relating to the bur- 
dens which may be discreetly imposed at a given time 
and the preference which one locality may claim over 
another. If the owner of property may prosecute the 
corporation on the ground that sufficient sewerage has 
not been provided for his premises, all these questions 
must be determined by a jury, and thus the judgment 
which the law has committed to the city council, or to 
an administrative board, will have to be exercised by 
the judicial tribunal.’’ See, also, Dill. on Mun. Corp., 


§799. Allen v. Cit of Chippewa Falls. Opinion by 
Cole, C. J. 
enesnecicsccallbvsdiiassihay 
NEW HAMPSHIRE SUPREME COURT AB- 
STRACT.* 


FALSE IMPRISONMENT — REFUSING SUFFICIENT BAIL 
ON CIVIL ARREsT. — A plaintiff causing the defendant 
to be arrested ona writ, and knowing the sufficiency 
of the bail offered by the defendant to the officer mak- 
ing the arrest, is liable in case for the damage done by 
his ordering and causing the officer to refuse the bail 
and hold the defendant in custody. It was the duty 
of the sheriff to take bail duly offered by the defendant 
and discharge him from arrest. Gen. Stat., chap. 206, 
§§ 13, 14; 6 Bacon’s Abr., tit. Sheriff, O. 180; art. 33 
N. H. Bill of Rights. The sheriff by refusing to take 
sufficient bail legally offered by the defendant did an 
unlawful act to his injury, and he was entitled to his 
action on the case against the sheriff therefor. Smith 
v. Hall, 2 Mod. 31; Salmon v. Percivall, 3 Cro. 196; 
Creswell v. Hoghton, 6 T. R. 355; Millne v. Wood, 5 
C. & P. 587; 2 Hilliard on Torts, 257, § 3, 260, § 4; Evans 
v. Foster, 1 N. H. 374. The plaintiff directing the 
sheriff to do the act is liable asa principal. Pursell v. 
Fabyan, 34 N. H. 218. And his liability would not be 
affected by the fact that no malice was shown. In an 
action for the abuse of legal process it is generally not 
necessary to aver or prove that the process is at an 
end, or that it was sued out maliciously or without 
probable cause. Page v. Cushing, 38 Me. 523; 2 Greenl. 
Ev., § 452; Grainger v. Hill, 4 Bing. N. C. 212; Prough 





*To appear in 58 New, Hampshire Reports. 











v. Entriken, 11 Penn. St. 81. Gibbs v. Randlett. Opin- 


ion by Bingham, J. 


NEGLIGENCE — EVIDENCE OF SIMILAR NEGLIGENT 
ACTS BY SAME PERSON AT OTHER TIMES.—At tho 
trial of an indictment against a railroad company for 
negligently killing a traveller by running over him at 
a railroad crossing, it was claimed that at the time the 
train was being driven at unlawful speed. Held, that 
on the question at what speed the engineer drove the 
train at that time and place, evidence of the speed at 
which he drove the same train at the same place on 
other days must be admitted. Whether such evidence 
should be excluded for remoteness of time or place is 
a question of fact. Statev. M.& L. R. R. Co., 52N. 
H. 528; State v. Colston, 53 id. 483, 484; Hall v. Brown, 
58 id. 93; Shailer v. Bumstead, 99 Mass. 112; State v. 
Hoyt, 46 Conn. 330. Stateof New Hampshire v. Boston 
& Maine Railroad Co. Opinion by Dole, C. J. 


—_————____—__ 


NEW BOOKS AND NEW EDITIONS. 





PoMEROY’s EQuity JURISPRUDENCE. 


A Treatise on Equity Jurisprudence as administered in the 
United States of America, adapted for all the States and 
to the Union of Legal and Equitable Remedies under fhe 
Reformed Procedure. By John Norton Pomeroy, LL. D. 
In three volumes. Vol. 1. San Francisco: A. L. Bancroft 
& Co., 1881. 


HE first volume of this work has been placed upon 
our table and we have given it such examination 
as wecould. There are two classes of law books: one 
{and by far the largest) is composed of books which 
are mere digests of decided cases, useful only as pro- 
fessed digests are. Another class embraces books 
which are treatises upon particular branches of law, 
discussing and setting forth principles of law, with 
some citation of authorities and criticisms of decided 
cases. This work belongs to the latter class. The 
learned author in his preface says that it has been his 
design ‘‘to furnish to the legal profession a treatise 
which should deal with the equity jurisdiction and 
jurisprudence as they now are throughout the United 
States, with their statutory modifications and limita- 
tions and under their different types and forms in vari- 
ous groups of States; and thus to prepare a work 
which would be useful to the bench and bar in all 
parts of our country.” So far as this design has been 
developed in this volume the work has been ably done, 
and if the promise thus given shall be fulfilled in the 
later volumes we are of opinion that the treatise will 
take rank among the very best that have been written 
in any department of the law in our language. 

We do not share in the author’s fear expressed in 
his preface that in States where the modern reformed 
procedure prevails, combining both legal and equitable 
rights and remedies in the same action and adminis- 
tering them in the same tribunals, there is danger that 
equitable principles and doctrines will gradually be 
suppressed and disappear in the administration of 
justice. In this State, where the reformed procedure 
was earliest adopted, we perceive no such tendency. 
Here equitable principles as developed by courts of 
chancery are as thoroughly and effectually applied and 
have as broad a sweep as they ever had before the era 
of the reformed practice in this country or England. 
Never before, as we believe, has the maxim that ‘tno 
wrong is without a remedy” been more fully realized 
any where than it now is in the courts of this State. 
The abolition of separate courts for the administra- 
tion of equity has not diminished the importance of 
equity law. 

In the complex activities of modern life the influ- 
ence of equity jurisprudence must constantly become 
broader, deeper and more controlling. This work, 
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therefore, adapted to the modern practice, discussing 
and enforcing fundamental principles in a masterly 
manner, will be found of great service by both the 
bench and the bar. A more particular criticism of the 
work will be deferred until the remaining volumes 
appear. 





+> — 
CORRESPONDENCE. 


Power or County JupGeEs To Let 70 BAIL. 


Editor of the Albany Law Journal: 


Your correspondent “ T. P. H.,”’ who has “a query” 
in the LAW JOURNAL of last week, in reference to the 
power of a county judge to let to bail in certain crimi- 
nal cases, may possibly ‘find light’ by reading the 
opinion of Folger, J., in the case of The People v. 
Clews, 77 N. ¥. 39. 

Very respectfully yours, 
FRANK H. OsBorn. 

CATSKILL, N. Y., Sept. 1, 1881. 


ConFuict oF LAW — PRESUMPTION. 


Editor of the Albany Law Journal: 


The case of Ormes v. Dauchy, 82 N. Y. 443, seems to 
call for explanation. The plaintiff seeks to enforce a 
contract against the defendant which embraced a pro- 
hibited purpose, i. e., advertising lotteries. Our stat- 
ute plainly makes such contracts illegal. 1 R. 8. 665. 
The Court of Appeals, in sustaining the action, held: 
“The law will not presume a contract illegal or against 
public policy and so void, when it is capable of a con- 
struction which will make it lawful and valid.’ 

This is good law but inapplicable. The New York 
statute pronounced the contract void ab inilio; it was 
not the subject of judicial melioration. If there were 
any reasons growing out of foreign laws why the court 
should have been required to validate the contract, the 
rule is that such foreign laws should have been pleaded 
and established, as other facts. In the absence of such 
allegations and proof the court will presume that the 
foreign laws are in accordance with ourown. 5N. Y. 
447. 

The question in this case was not the matter of giv- 
ing validity to a contract capable of two constructions. 
The contract, by statute of this State, was void. It 
was the duty of the court to apply the law as it stands 
to the contract. The court virtually holds: ‘There 
may be some law of the State of Virginia validating 
lotteries, and in the absence of proof to the coutrary, 
we will give the plaintiff the benefit of the presump- 
tion.” Respectfully, 

Epw. GEBHARD. 


[See ante, p. 204.— Ep. Axs. L. J.] 


Cope, SEcTION .440. 


Editor of the Albany Law Journal: 


The late Legislature has amended section 1440 of the 
Code of Civil Procedure, which provides at what time 
the title of a purchaser of real estate at sheriff's sale 
on execution shall vest, by declaring that if in any 
action for that purpose by the judgment debtor or his 
assigns the title of the grantee in the sheriff's deed 
shall be adjudged null and void, such judgment shall 
have no force or effect, unless within twenty days 
after the entry of such judgment the plaintiff in the 
action shall pay the amount paid on the sale, with in- 
terest and the costs, and also the costs and expenses 
of the defendant in defending the action in which 
judgment was recovered, and in case of failure to make 





such payment, the title of the grantee in the sheriff's 
deed shall be valid, and furthermore that the same 
rule shall apply to judgments already recovered, and 
from which an appeal has been taken, and that the 
judgment of affirmance on appeal shall have no effect 
unless such payment is made, including also the de- 
fendant’s costs and expenses in prosecuting the appeal. 

The whole amendment is very startling to any one 
who has a regard for vested rights and can see no dis- 
tinction between the protection that should be afforded 
to debtors and creditors, in so far as those rights have 
been secured and declared under existing laws. The 
first impression conveyed by itis that some one who 
has purchased a defective title at a sheriff's sale and 
been beaten in an ejectment suit wants to recoup 
what he paid on the sale and his expenses, in defend- 
ing the ejectment, and concluding he has no chance 
before the courts, has induced the Legislature to do 
what it could to helphim. While such enterprise is 
very creditable to him, it is questionable whether the 
Legislature have the power to help him out of the bog 
into which he has fallen. It looks as if the Legislature 
were attempting to decide cases pending in the courts 
and reverse judgments by an ipse dixit. Fortunately 
the Legislature of this State is not so absolute. The 
division between the judicial and legislative powers is 
better guarded by the Constitution than to allow it. 
But {should the ingenious person who drafted this 
amendment fail of his purpose, he may console himself 
with the reflection that the same tool has before proved 
unavailing. Let him look at the case of United States 
v. Klein, 13 Wall. 128, where Congress attempted to 
overthrow certain decisions of the Court of Claims, 
under the Captured and Abandoned Property Act, 
from which appeals were then pending in the Supreme 
Court, by providing what effect should be given to 
pardons for treason, and he will find a scheme more 
cleverly devised than his for enabling the Legislature 
to decide appeals, and which failed of success. 

As to the prospective part of the statute, it will bea 
serious question whether to compel a man whose prop- 
erty has been taken by void judicial proceedings to 
pay a sum of money to recover it, is not depriving him 
of his property without due process of law. 

To say that a void sale is due process of law to com- 
pel payment of asum of money seems 2 contradiction 
in terms. However, as the author of the amendment 
will{probably examine in future more carefully tho 
titles he buys at sheriff's sales, this question is probably 
not so interesting to him as the former one. 

x. @. A. 


—_——____@___—_— 


NOTES. 





ig Criminal Law Magazine for September contains 

the first part of an article by John Ordronaux, on 
Judicial Problems relating to the disposal of insane 
criminals; also seven interesting cases in full, some 
with editorial annotations, beside the digest of current 
decisions and other matter. This magazine continues 
to be of very high interest and value. ——~ The Ameri- 
can Law Review for September is one of the most in- 
teresting numbers that we have seen inalong time. 
It contains the following leading articles: The object 
and value of the Study of Roman Law, by Adolph L. 
Pincoffs; the Slander of a person in his own calling, 
by John D. Lawson; the Punishment of attempts and 
the defense of insanity in capital cases, by Edward B. 
Hill. Mr. Lawson reduces his subject to nine rules 
with illustrations under each rule. Mr. Hill is evi- 
dently suffering from the dog-days. He concludes as 
follows: ‘* Let us destroy an insane murderer as we do 
any one or any thing else whose continual existence 
threatens the general safety.’’ 
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CURRENT TOPICS. 





M\HE following is the programme for the annual 

meeting of the New York State Bar Associa- 
tion to be held in this city September 20, 1881: The 
meeting, which will be held in the Court of Ap- 
peals room, in the new capitol, will be called to 
order by the Hon. Sherman §. Rogers, president, at 
ten o’clock in the forenoon. The morning session 
will be devoted to the transaction of business in the 
following order: 1. Appointment of committee to 
nominate officers for the ensuing year. 2. Reading 
minutes of last meeting. 8. Nominations for mem- 
bership. 4. Report of executive committee; Albert 
Mathews, chairman. 5. Report of the treasurer, 
Martin W. Cooke. 6. Report of corresponding sec- 
retary, Julien T. Davies. 7. Report of the commit- 
tee on admissions; Peter S. Danforth, chairman. §8, 
Report of committee on law reform; Matthew Hale, 
chairman. 9. Report of committee on grievances; 
Isaac 8. Newton, chairman. 10. Report of commit- 
tee on legal biography; William Allen Butler, chair- 
man. 11. Election of members. 12. Election of 
officers. 13. Reports of special committees. 14. 
Miscellaneous business. 15. Special orders. The 
association will reconvene at three o’clock P. M., 
when the following will be the order: Annual ad- 
dress, by Hon. Stanley Matthews, associate justice 
of the Supreme Court of the United States; 
subject, the Function of the Legal Profession 
in the Progress of Civilization. Report of the 
committee on prizes; John I. Gilbert, chairman. 
Essays will be read by members of the associa- 
tion as follows: William M. Ivins, of New York, 
subject, ‘‘ Municipal Government; Nathaniel C. 
Moak, of Albany, subject, ‘‘ Experts and Expert 
Testimony;” Richard L. Hand, of Elizabethtown, 
subject, ‘‘Some Thoughts on the Law of Agency; ” 
J. Hi. Hopkins, of Rochester, subject, ‘‘ A Glance at 
Certain Rights, State and National;” Sheldon T. 
Viele, of Buffalo, subject, ‘‘State Legislation and 
Charity Organization,” and others upon subjects to 
be announced. Further details are given in the 
official announcement in another column. 


The ninth annual conference of the Association 
for the Reform and Codification of the Law of Na- 
tions was opened on the 16th ult. at noon in the 
ancient Hansa hall, in the Stadthouse of Cologne. 
Owing to bad weather the attendance was small. 
Among the Americans present were Mr. Justice 
Field, Mr. David Dudley Field, President Barnard, 
of Columbia College, and Judge Peabody, of New 
York. Sir Travers Twiss read a paper on the Early 
Charter Granted by the Kings of England to the 
Merchants of Cologne. On motion of Dr. Marcus, 


it was resolved that actions on coupons or dividend 
warrants should be limited to six years from ma- 
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turity, and on the principal to thirty years. On 
motion of Mr. David Dudley Field it was resolved 
that assassination and attempts at assassination of 
rulers should be regarded as political crimes within 
extradition treaties, and asylum should be denied 
their perpetrators. Dr. Barnard read a paper on 
Longitude and Time, International Coinage, Weights 
and Measures, Sea Signals and Collisions on Sea, 
and a resolution was passed recommending the met- 
ric system. Mr. Richard Lowndes, of Liverpool, 
read a paper on 2 Common Form of Bill of Lading. 
Sir Travers Twiss read a paper on Consular Juris- 
diction in Japan and the Recent Legislation of the 
Japanese Government, and a system of special ter- 
ritorial courts, composed partly of foreign and 
partly of native judges, was recommended. Papers 
were read on Scandinavian Copyright Laws, by Mr. 
Alfred Kirseborn, of the University of Christiania; 
on the Early Laws Regulating the Privileges of For- 
eign Merchants Trading to England, by Mr. Corne- 
lius Walford; on the Recent Progress of Arbitra- 
tion, by Mr. Richard, M. P. The conference ex- 
pressed a hope that the progress already made to- 
ward an anglo-American copyright treaty might 
lead to its speedy accomplishment, and took meas- 
ures to investigate the laws of quarantine and emi- 


gration. The next meeting is to be held at Liver- 
pool. Of the four vice-presidents elected, Mr. 


David Dudley Field and Judge Peabody are two. 


The New Jersey Law Journal, speaking against 
the proposed abolition of the Court of Chancery in 
that State, says: ‘‘If, then, different remedies must 
be administered in different methods, and one judge 
is not enough for all the cases, it seems to be no 
great evil that some of the judges should be as- 
signed to hear equity cases, and others to hear 
common-law cases, and it may well be that both 
would be better decided by judges who devote their 
whole time to each than by judges who have to hear 
both; and it is a matter of small moment whether 
the equity judges be called chancellors or not. If 
the proceedings are different it may be better too 
that one set of clerks should take care of the equity 
pleadings, and another set of the common-law 
pleadings. And if a man has mistaken his remedy 
and asked for equitable relief when he needs a com- 
mon-law remedy, it is no greater hardship to com- 
pel him to go into another court than to require him 
to file new papers in the other side of the same 
court.” To this last sentence we should answer 
that the ‘‘hardship” in the given case is always a 
round bill of costs, and frequently a loss of the 
cause of action by operation of the statute of lim- 
itations. But why require any ‘‘new papers,” and 
why have any ‘‘other side of the same court?” 
Let the papers be always the same, 7. ¢., let them 
state the facts, and let justice be administered by 
the same court, according to the doctrines of law 
or according to those of equity, without regard to 
the form of action. Our brethren may depend 
upon it, justice must be made simpler and cheaper 
and more certain, and if the lawyers do not grace- 
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fully yield to this demand, they will be compelled 
to yield. In England there is strong talk of even 
abolishing pleadings, but to this we should be re- 
luctant to yield. 


We have often commented on the inordinate 
length of the opinions of the Supreme Court of 
West Virginia, and on the padding of the reports 
of that State. See, for example, ante, 200. A 
pamphlet on this subject, ‘‘ by a West Virginia law- 
yer,” now lies before us. From this we glean the 
following statistics: ‘‘ There are now on the docket 
of this court not less than 150 cases, more than 
one-half of which have been argued and submitted, 
some of them more than two years ago, and not yet 
decided. About 75 new cases reach the docket 
each year, and the court decides during that time 
only from 50 to 60 cases.”” The Federal Supreme 
Court decides from 250 to 300 cases a year. ‘* The 
Court of Appeals of New York disposes of from 350 
to 400 cases a year, and the Supreme Court of IIli- 
nois nearly as many. The Supreme Court of Penn- 
sylvania decides from 250 to 300 cases a year. And 
as a rule, any case taken to that court is heard and 
decided within six months or less from the time the 
appeal is taken. The appellate courts of Ohio and 
Massachusetts dispose of from 200 to 250 cases each 
per year; and the Supreme Court of Virginia, as 
slow as it is, decides from 75 to 100 cases a year.” 
‘The 95th U. 8. Supreme Court Reports has 780 
pages, and contains 130 decided cases, and the 101st 
volume of the same reports has 850 pages and 129 
cases, thus allowing but one opinion to each case, 
although two or more opinions are given in many 
cases, we have an average of a fraction over six 
pages to each, including the statement of the facts 
and notes of argument. The opinions of the Court of 
Appeals of New York, in volume 76, N. Y., average 
about three and one-half pages to the opinion; those 
of Ohio, in the 34th Ohio St., about four pages; 
those of Pennsylvania, in the 88th Penn. St., three 
and one-half pages; and those of Massachusetts, in 
the 126th Mass., two pages to each opinion.” ‘The 
12th W. Va. has 857 pages and contains 38 cases; 
the 13th volume of same reports has 872 pages 
and 32 cases, and the 14th volume of same has 885 
pages and 43 cases.” The writer might have added, 
the 16th volume contains 955 pages and only 37 
cases! The writer says: ‘‘It is a matter of ob- 
servation with the court itself that our reports are 
very seldom, if ever, cited or referred to by courts 
outside of the State. The reason for this is obvi- 
ous to all except the court. No other court has the 
time or the patience to read them.” There are 
some personalities in this pamphlet the spirit of 
which is not commendable, and we wish the writer 
had had the courage to affix his name. But there 
can be no doubt that the profession and the com- 
munity have good ground for loud complaint. If 
necessary the Legislature should prohibit the writ- 
ing of such long opinions, as they did in New 
Hampshire. Indeed, it appears from the pamphlet 


that a committee of revision already has the matter 





under advisement. The judges should reflect that 
we are at present living in time and not in eternity. 


We recommend as a model for law writers the 
article by Mr. John D. Lawson, in the September 
number of the American Law Review, on Slander of 
a Person in his own Calling. The author has re- 
duced the topic to nine concise rules, with illustra- 
tions derived from adjudications, under every rule, 
and remarks upon the illustrations. This is the 
ideal way of treating a legal subject, and was most 
admirably exemplified by Vice-Chancellor Wigram 
in his treatise on Parol Evidence to explain Wills, 
and pursued to some extent by Mr. Brice in his 
Ultra Vires. We have carefully read Mr. Lawson’s 
article, and we feel impelled to say that it is the 
best legal article within our recollection. Why 
will he not complete the subject of Slander and 
Libel after this method ? 


Our readers may have noted our predilection for 
the Animal Kingdom in Court. Until this time, we 
believe, the largest animal over which we have been 
able to claim jurisdiction has been the elephant. 
We now have the pleasure of announcing (in the 
manner of Mr. Barnum) that we have added to our 
menagerie the largest representative of the animal 
kingdom, namely, the whale. We only regret that 
our specimen is dead. In Ghen v. Rich, 8 Fed. 
Rep. 159, it appeared that in the early spring months 
the easterly part of Massachusetts bay is frequented 
by fin-back whale. Fishermen from Provincetown 
pursue them in open boats from the shore, and shoot 
them with bomb-lances fired from guns made ex- 
pressly for the purpose. When killed they sink at 
once to the bottom, but in the course of from one to 
three days they rise and float on the surface. The 
person who happens to find them on the beach usu- 
ally sends word to Provincetown, and he receives a 
small salvage for his services. The business is of 
considerable extent, but is engaged in by but few 
people. Each boat’s crew engaged in the business 
has its peculiar mark or device on its lances, and 
thus it is known by whom a whale is killed. The 
usage on Cape Cod, for many years, has been that 
the person who kills a whale, in the manner and 
under the circumstances described, owns it. Held, 
that the usage is reasonable and valid. The court 
aiso queried, whether, ‘‘ without regard to usage, 
the commen law would not reach the same result.” 
‘‘Tf the fisherman does all that is possible to make 
the animal his own, that would seem to be sufli- 
cient.” In Taber v. Jenny, 1 Sprague, 315, it was 
held that when a whale has been killed, and is an- 
chored and left with marks of appropriation, it is 
the property of the captors; and if it is afterward 
found, still anchored, by another ship, there is no 
usage or principle of law by which the property of 
the original captors is diverted, even though the 
whale may have dragged from its anchorage. In 
Bartlett v. Budd, 1 Low. 223, the first officer of the 
libellant’s ship killed a whale in the Okhotsk sea, 
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anchored it, attached a waif to the body, and then 
left it and went ashore at some distance for the 
night. The next morning the boats of the respond- 
ent’s ship found the whale adrift, the anchor not 
holding, the cable coiled round the body, and no 
waif or irons attached to it. Held, that as the libel- 
lants had killed and taken actual possession of the 
whale, the ownership vested in them. In Swift v. 
Gifford, 2 id. 110, it was held that a custom among 
whalemen in the Arctic seas, that the iron holds the 
whale, was reasonable and valid. In that casea boat’s 
crew from the respondent’s ship pursued and struck a 
whale in the Arctic ocean, and the harpoon and the 
line attached to it remained in the whale, but did 
not remain fast to the boat. A boat’s crew from the 
libellant’s ship continued the pursuit and captured 
the whale, and the master of the respondent’s ship 
claimed it on the spot. It was held by the learned 
judge that the whale belonged to the respondents.” 
The only doubt in our mind about the indicia of 
appropriation and ownership is whether the taker 
ought not to have put a seal on it. It was queried 
in Commonwealth v. Sampson, 97 Mass, 407, whether 
to secure a whale driven ashore on Sunday might 
not be a work of ‘‘necessity.” 
a eee 


NOTES OF CASES. 





N Fleischmann v. Schuckmann, New York Special 
Term, it was held last month by Van Vorst, J., 
that the plaintiff, who first applied the word ‘ Vi- 
enna” to baked bread and other articles, having 
been engaged in the manufacture in the city of New 
York of an article known as ‘‘ Vienna bread,” and 
which he has for many years past sold with a label 
thereon containing the words ‘‘ Vienna Model 
Bakery,” can maintain an action restraining the use 
by other parties of a label in imitation of his own, 
and in particular from applying the word ‘ Vienna” 
to baked articles. The court said: ‘‘It is, how- 
ever, suggested by defendant’s counsel that the 
plaintiff can have no exclusive right to the use of 
the word ‘ Vienna,’ the name of the capital of Aus- 
tria, as a trade-mark. That suggestion, under the 
facts of the case, I cannot adopt. The plaintiff and 
his assignor were the first to use it here or else- 
where, to distinguish a manufacture of bread. As 
a mark for bread it is purely arbitrary, and it is in 
no manner descriptive, either of the ingredients or 
quality of the article. The plaintiff, an Austrian, 
from Vienna, residing and manufacturing bread in 
this country, has clearly a right to call it, by way of 
distinction, ‘Vienna bread.’ By the use of the 
word ‘Vienna’ in that connection no deception is 
practiced, because the place of its manufacture is 
given, and it is known that bread cannot be im- 
ported from abroad for use here. The plaintiff has 
the same right to do that, as the makers of shirt 
collars had to call their article ‘Bismark collars.’ 
Messerole v. Tynberg, 4 Abb. (N. 8.) 410. I presume 
that a baker in Paris or Vienna could manufacture 
bread there and introduce it under the name of 


‘New York bread,’ and use it arbitrarily and be 





protected under the laws of their country if he was 
the first to apply ‘ New York’ in such connection.” 
This may be sound, but the case of the ‘‘ Bismark 
collars” is certainly not in point. That appellation 
is clearly arbitrary, but the name, ‘‘ Vienna bread,” 
may be intended simply to denote bread made after 
the Vienna fashion, or particularly for the Austrian 
palate. Has any London brewer a right to come to 
this country and get a monopoly for the name, 
‘London ale?” Newman v. Alvord, 51 N. Y. 189; 
8. C., 10 Am. Rep. 588, the case of the ‘‘ Akron 
cement,” is distinguishable, because the defendant’s 
manufactured article purported to come from the 
Akron quarries, and the defendant did not live at 
Akron, while the plaintiff did live there. To the same 
effect are Braham v. Beachim, L. R., 7 Ch. Div. 
848, and Lea v. Wolf, 13 Abb. Pr. (N. 8.) 389. In 
the principal case there is no pretense that the bread 
came from Vienna, and the parties are on an equal 
footing, because neither lives there. As between 
residents of Brooklyn, ‘‘ Brooklyn” cannot be mo- 
nopolized as a trade-mark. Brooklyn White Lead 
00. v. Masury, 25 Barb, 417, So of ‘‘ Lackawanna,” 
as applied to coal. Canal Co. v. Clark, 13 Wall. 
311. So of ‘‘Glendon iron.” Glendon Iron Co, v. 
Uhiler, 75 Penn. St. 467; 8. C., 15 Am. Rep. 599. So 
of ‘‘Moline plows.” Candee v. Deere, 54 Ill. 439; 
8. C., 5 Am. Rep. 125. Wotherspoon v. Currie, L. 
R., 5 H. L. Eng. & Ir. App. 508, the ‘ Glenfield 
starch” case, is distinguishable, because ‘‘ Glen- 
field” is the name of a mere hamlet. In Connell v. 
Reed, 128 Mass. 477; 8. C., 35 Am. Rep. 397, the 
question was of the use of ‘‘ East Indian” on medi- 
cine bottles. The court said: ‘‘It is at least doubt- 
ful whether words in common use as designating a 
vast region of country and its products can be ap- 
propriated by any one as his exclusive trade-mark ; ” 
but the case was decided on another ground. On 
the other hand, ‘‘ Anatolia,” the name of a coun- 
try, has been held a good trade-mark for liquorice. 
McAndrew v. Bussett, 10 Jur. (N. §.) 550. And so, 
in France, ‘‘ Mount Carmel” has been sustained; 
but the latter is not the name of a place of habita- 
tion. As at present advised we should be inclined 
to lay down the following as the rule: Where two 
parties live in the same town, city, or country, 
neither can appropriate the name to the exclusion of 
the other. Where one party lives out of the town, 
city, or country, he cannot employ the name as 
against the other. And (with some _ hesitation) 
where both live out of the town, city, or country, 
either is at liberty to adopt the name. Otherwise, 
although there are four millions of people in Lon- 
don who may brew and sell ‘‘ London ale,” there is 
only one person outside of London who has any 
right to do so. This, it now strikes us, can hardly 
be. See Moak’s Underhill on Torts, 619; 10 Alb. 
L. J. 209. 


In County of Chester v. Barber, Pennsylvania Su- 
preme Court, May, 1881, 38 Leg. Int. 325, it was 
held that a contract by county commissioners to pay 
an attorney a contingent fee of fifty per cent out of 
the amount to be recovered by litigation, is beyond 
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their powers. Paxson, J., said: ‘‘ We rest our de- 
cision upon the broad ground that the commission- 
ers had no ground to bind the county by such a 
contract; that it was against public policy and 
therefore null and void. The learning and industry 
of the plaintiffs have failed to call our attention to 
any case which sustains such a contract, nor have I 
been able to find one. Wyley v. Cow, 15 How. 415; 
Trist v. Child, 21 Wall. 441; Wright v. Tebbits, 1 
Otto, 252; Stanton v. Embrey, 3 id. 556; and Me- 
Pherson v. Cox, 6 id. 404, are not in point. It is 
true these cases rule that a contract for a contingent 
fee in the prosecution of a claim against the gov- 
ernment, when fairly made, may be enforced, They 
are all cases, however, in which the contract was 
made with a private claimant. That an attorney 
may make any contract he sees proper with his 
client in regard to his compensation, when the client 
is a private citizen, and acting in his own behalf 
and with reference to his own property, is not de- 
nied. All that the law will do in such a case is to 
scrutinize the transaction and see that it is fair, and 
that no unconscionable advantage has been taken, 
either of the necessities or the ignorance of the 
client.” ‘‘The commissioners were acting in a fidu- 
ciary character. They were but trustees of the 
money when received for the use of the county. 
When therefore they contracted to give one-half 
of it to the plaintiffs for their services, they ex- 
ceeded their power. They were giving what did 
not belong to them. As well might a trustee con- 
tract to give away one-half of the trust estate as 
compensation to counsel for services in connection 
therewith. And if he may give away one-half, why 
not three-fourths, or even a greater proportion ? 
Can it be doubted that a court of equity would 
strike down such a contract as improvident and a 
legal fraud? We are not unmindful of cases in 
which it is held that county commissioners are 
clothed with the corporate powers of their respect- 
ive counties and may contract therefor. This prin- 
ciple is not denied when commissioners act in the 
line of their duty and within the scope of their 
powers. They exceed both when they attempt to 
give away the property of their county.’ Mercur, 
Gordon, and Green, JJ., dissented. 


In Allerton v. City of Chicago, United States Cir- 
cuit Court, N. D. Illinois, June, 1881, 12 Rep. 290, 
it was held that under a statute authorizing a city 
to license hackmen, omnibus drivers, ‘‘and others 
pursuing like occupations,” a city may require street 
railway companies to take out licenses for their cars, 
Drummond, J., said: ‘‘This was obviously in- 
tended as conferring a police power upon the city 
council in relation to the various classes named in 
the statute. This is a power that has been uniformly 
exercised, and construing the statute literally, can- 
not well be questioned. But it is claimed that it 
does not include the street railway, because it is not 
pursuing an occupation like any of those named. 
Omnibuses may be licensed. They may pass over 
even the same streets as those occupied by the horse 





railways, and they may carry passengers in the same 
manner. The only distinction which can be called 
substantial between the two classes of occupation is 
that one carriage goes upon iron rails, in a regular 
track, with wheels, and the other carriage goes 
with wheels upon the ordinary street way. The 
Supreme Court of Pennsylvania has held that these 
street railway carriages are of a like nature as omni- 
buses, and there can be no doubt, I think, of the 
right of the city to demand a license from all omni- 
bus drivers, and to include every omnibus which 
may belong to a particular company or corporation, 
and to require the payment of a license for such 
omnibus that may be so owned and used. Mayor v. 
Second Ave. R. R., 32 N. Y. 261; Passenger Co. v. 
Philadelphia, 58 Penn, St. 119; Johnson v. Philadel- 
phia, 60 id. 445; Provision Co. v. Chicago, 88 Il. 
221; S. C., 30 Am. Rep. 545. In view of these de- 
cisions and of several decisions of the Supreme 
Court of the United States within the last few years 
(Munn v. Illinois, 94 U. 8. 113, and others), I think 
the weight of authority is in favor of regarding 
this as a police regulation.” The license fee in this 
case was $50. In Mayor v. R. Co., supra, the fee 
was the same amount, and the ordinance, specially 
designed for such companies, was held to be for 
revenue only, and therefore invalid. 

— + 
ASSAULT IN ONE STATE RESULTING FA- 

TALLY IN ANOTHER. 








YOME question has been made whether Guiteau 
S would be punishable for murder if the Presi- 
dent should die from the wound, within a year and 
a day, out of the District of Columbia. The Wash- 
ington Star asserts with great confidence, in an arti- 
cle evidently written by a lawyer, that at common 
law he would not, and that as the common law pre- 
vails in the District, he would go unpunished. The 
writer cites several authorities to sustain this view, 
among them, Riley v. State, 9 Humph. 646; Stough- 
ton v. State, 13 Sm. & M. 255; State v. Carter, 3 
Dutch. 499; Com. v. Linton, 2 Va. Cas. 476. There 
have been various views of the matter, according as 
it arises between different counties of the same 
State, or between different States or countries, or as 
it is regulated by statute, or as the English statutes 
have been adopted with the common law by consti- 
tutional enactment; but it is not the law that the 
offense is not punishable somewhere. In the Riley 
case, it was held that it was punishable in the 
county where the blow was given. In the Stoughton 
case, it was held that it was punishable, by statute, 
in the county where the death occurred. In the 
Carter case, it was simply held that it was not 
punishable where the death occurred, when the blow 
was given in another State. The same was held in 
the Linton case. Bishop says, as to the question be- 
tween different counties of the same State: ‘‘ The 
courts are said to have anciently doubted whether, 
if a blow were inflicted in one county, and death 
from it followed in another, the offense could be 
prosecuted in either.” 1Cr. Proc., §51. ‘* Though 
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the more common opinion was that he might be in- 
dicted where the stroke was given.” 1 Hale P.C. 426; 
1 East P. C. 361; id. § 51, note 2. ‘‘ The difficulty,” 
says Starkic (Cr.P1.[2d ed.] 3,4 note),“ was frequently 
avoided by carrying the dead body back into the 
county where the blow was struck, and there the 
jury might inquire both of the stroke and of the 
death.” ‘‘ But the true view appears to be that 

* * * jin all cases an indictment lies in the 
county where the blow was given.” 1 Cr. Proc. 
§ 51. And as to the question between different 
States, he says (Cr. Law, § 115): ‘*The mere death 
is not such a part of the offense as to furnish a just 
foundation for taking jurisdiction over the wrong- 
ful act which was committed under another govern- 
ment by persons in no way amenable to our own.” 

In States which like our own have adopted the 
ancient English statutes with the common law as 
the fundamental law of the State, the matter, as 
between counties of the same State, is set at rest by 
the statute of 2 and 3Edw. VI. which enacted that 
‘*the trial shall be in the county where the death 
happens.” The same result happens where a like 
provision has been made by special statute, as is 
the case of some fourteen or fifteen of the States of 
the Union. 

The latest examination of this subject isin Green 
v. State, Alabama Supreme Court, 1880, 2 Cr. L. 
Mag. 467, where such a statute is held constitutional, 
and the court also observe: ‘‘We need not rest the 
decision of the question however on this particular 
construction of the statute. Our view is that the 
crime of murder consists in the infliction of a fatal 
wound, coupled with the requisite contemporaneous 
intent or design which legally renders it felonious. 
The subsequent death of the party is a result or 
sequence, rather than a constituent elemental part 
of the crime. This principle is correct, we think, 
at least so far as affects the question as to jurisdic- 
tion. As asserted by Patterson, J., in Rix v. Har- 
grove, 5 C. and P. 170, ‘the giving of the blow 
which caused the death constitutes the felony.’ In 
Riley v. State, 9 Mumph. 646, this question was 
learnedly discussed by the Supreme Court of Ten- 
nessee. It was here held that the offense was com- 
mitted at the place of the blow, though the death 
occurred elsewhere. The Tennessee statute required 
all criminal cases to be tried in the county in which 
the offense may have been committed. Green, J., 
said: ‘That (the blow) alone is the act of the party. 
He committed this act, and the death is only a con- 
sequence. Therefore when the Legislature enacted 
that the party shall be tried where the offense may 
have been committed, they intended where the 
active agency of the perpetrator was employed.’ In 
the case of Statev. Carter, 3 Dutch. 499, it was held 
by the Supreme Court of New Jersey, that an indict- 
ment charging a felonious assault and battery in 
New York, and that the injured party came into the 
State of New Jersey and there died from its effects, 
charged no crime against the latter State, but 
against the former. The Supreme Court of Cali- 
fornia, in the case of People v. Gill, 6 Cal. 637, 
decided that the crime of murder is committed at the 





time when the fatal blow isstruck. There the statute 
had been changed between the time of the offense 
and the death of the victim, and provided that upon 
trials for crimes committed previous to the new 
enactment, the offender should be tried and pun- 
ished under the laws in force at the time of the com- 
mission of the crime. These views are in harmony 
with the conclusions reached by the most approved 
text writerson criminal jurisprudence. 1 Bish. Cr. 
Law, §§ 112-116. We conclude then that the crime 
charged against the prisoner was, irrespective of the 
statute, one against the peace and dignity of the 
State of Alabama.” The statute in question related 
to death out of the State. 

The writer in the Star says: ‘‘The question was 
also considered in North Carolina in Orrell’s case, 1 
Dev. L. 139, and in Tennessee in Riley’s case, 9 
Humph, 646, and in the year 1809 the old Circuit 
Court of the District of Columbia, sitting in Alex- 
andria — which place was then a part of the district 
— gave judgment for the defendant in the case of the 
United States v. Bladen, 1 Cr. Cire. 548, in which case 
the prisoner had been indicted for manslaughter, and 
in which it appeared that the mortal blow was given 
in Alexandria, and the death happened in St. 
Mary’s county, in the State of Maryland. Although 
the defendant had been found guilty as indicted, the 
court held that under the circumstances the offense 
was not complete within its jurisdiction. The pris- 
oner was, however, held to answer an indictment 
for assault and battery. The common law as laid 
down in these decisions is the law of this district 
to-day.” In Orrell’s case the only question decided 
was that the indictment must show that death 
ensued within a year and a day. The court re- 
marked obiter, that it was doubtful whether, at com- 
mon law, where the blow was given in one county 
and the death occurred in another, the offense of 
murder was complete in either; but supposing the 
statute of Edward VI to be in force in North Caro- 
lina, it cannot be intended that the death took place 
in that State, and for aught that appears the death 
might have taken place out of that State. The only 
head-note given is on the former ground. This case 
therefore does not support the writer’s conclusion. 
Riley’s case, as we have seen, is quite contrary to 
that conclusion. ‘The Bladen case was in the Fed- 
eral Circuit for the District of Columbia, and no 
written opinion was given, but in a memorandum of 
six lines, it was held that the offense was not com- 
plete within the jurisdiction of that court, and no 
cases were cited but two from Coke’s Reports. One of 
the cases cited has no connection with this question, 
and the other holds that it cannot be said that the 
murder was committed in the county where the blow 
was struck, but that it was committed in the county 
where the death occurred. This was so, of course, 
under the statute of Edward VI. The case therefore 


is no authority for the holding in Bladen’s case. 
This, we believe is the only case in the books hold- 
ing that at common law the offender cannot be 
convicted of murder in the State or county where 
the blow was struck, and it is a very slender author- 
ity. 


It is probable that it is a doctrine growing out 
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of the peculiar constitution and jurisdiction of the 
Federal courts, and has no applicability to the courts 
of the District of Columbia. 

We have no doubt that in the President's case, 
while at common law Guiteau could not be convicted 
of murder in New Jersey, if the President should 
die there, yet he may be convicted of murder in 
the District of Columbia, let the President die 
wherever he may. The common law is not quite 
such a stupid rule of action as some lawyers and 
most newspapers would have us believe. But New 
Jersey now has a statute under which Guiteau could 
be convicted in that State, and that statute was pro- 
nounced constitutional in Hunter v. State, 11 
Vroom, 292. 





CONDITIONAL SALE OF CHATTELS—TITLE 
OF SUBSEQUENT PURCHASER. 
- Stadtfield v. Huntsman, ante, 185, the Pennsylvania 
Supreme court have recently held: ‘‘ Where chat- 
tels were delivered to C. who took possession of them 
by executing to the vendora written agreement to pay 
for the same in installments, and that the chattels 
were to remain the property of the vendor until paid 
for, that a purchaser of such chattels without notice 
and in good faith from C. took title to the same against 
the vendor of C., although C. had not paid for 
them.”’ 

In Wait v. Green, 36 N. Y. 556, the Court of Appeals 
of this State, in an opinion written by Judge Bockes, 
in which all of the other judges concurred, said: 
‘* Where chaitels are sold and delivered conditionally, 
the vendor’s right to the property remains good as 
against the vendee or his voluntary assignee, and 
others who purchase with knowledge of the condition, 
but not as against bona fide purchasers of the vendee.”’ 
The judge cited several cases in this State in support 
of the above position, among others Smith v. Lynes, 5 
N. Y. 41, and Crocker v. Crocker, 31 id. 507. 

In considering the facts in the above case the court 
contended that the sale and delivery was conditional, 
that the agreement was that the chattels should remain 
the property of the vendor until paid for, and that 
the defendant was a bona fide purchaser from the 
vendee, 

In Ballard v. Burgett, 40 N. Y. 314, the plaint- 
iffs sold a yoke of oxen to F. with the agreement that 
the oxen were to remain the property of the plaintiffs 
until paid for; that F. had never paid the plaintiffs for 
the oxen, and that F. afterward sold the oxen to the 
defendant, who bought in good faith without any no- 
tice of the plaintiff's claim. Two of the judges, Jones 
and Murray, could not distinguish this case from Wait 
v. Green, cited above, but the other judges held that 
a bona fide purchaser of personal property other than 
commercial paper, although from one who has the 
possession, acquires no better title than that of his 
vendor, and that a sale with no other evidence of right 
than mere possession is not sufficient to divest the title 
of the true owner. 

In Austin v. Dy, 46 N. Y. 500, it was held that one 
having possession of personal property as a bailee for 
five months on executing a conditional agreement for 
its purchase, which conditions have not been per- 
formed, can give no title thereto to a purchaser, al- 
though the latter acts in good faith and parts with 
value without notice of the want of title of the vendor. 
The whole court concurred in this opinion written by 
Judge Allen, who states in his opinion that it was 
suggested that this was in conflict with Wait v. Green, 





and the judge further says: ‘‘ There was an attempt to 
distinguish Ballard v. Burgett from Wait v. Green, but 
with what success it is not necessary to consider, and 
whether there isany distinction in principle is not 
very apparent, and is not necessary to be determined 
here; that it is the latest utterance of the court, abun- 
dantly sustained upon principle and authority, and 
must be received as the law.”’ 

The earlier cases of Smith v. Lynes, and Wait v. 
Green, above, seem to have been decided upon the 
principle that where any two innocent persons (i. e., 
the original vendor and the last purchaser) were to 
suffer, the last purchaser should be protected, and 
the original owner, who had voluntarily placed the 
goods in the hands of his vendee and made him the 
ostensible proprietor and clothed him with the posses- 
sion and control of the property, should bear the loss, 
and that after actual delivery (although as between the 
parties to the sale such delivery may be conclusive), a 
bona fide purchaser from the vendee gets a perfect 
title; while the later case of Ballard v. Burgett was 
decided upon the theory thatas the original owner had 
not made an absolute and unconditional delivery of the 
property to his vendee, that vendee had no title to the 
property, and hence was unable to pass title to a third 
person, and the last case of Austin y. Dye was decided 
substantially upon the ground that the question had 
already been passed upon in Ballard v. Burgett as the 
latest. 

In the Pennsylvania case reported by you the court 
say it isanestablished rule in that State that a sale 
and delivery of personal property, with an agreement 
that the ownership shall remain in the vendor until 
the purchase-money is paid, is fraudulent and void as 
to the creditors of the vendee and innocent pur- 
chasers. 

Joun H. Cousy. 

Troy, N. Y., September 5, 1881. 


(Norr. — The doctrine of Ballard v. Burgett was ap- 
proved in Singer Manufacturing Co. v.Graham, 8 Oreg. 
17; S. C., 34 Am. Rep. 572, the court observing: ** This 
is too well settled nowto admit of any doubt,’’ and 
citing Ballard v. Burgett, Enlow v. Klein, 79 Peun. St. 
488; Hirschorn v. Canney, 98 Mass. 149, and Kohler v. 
Hayes, 41 Cal. 455. This was the ordinary case of a 
lease of a sewing machine. The Massachusetts and 
California cases fully sustain the same doctrine. The 
California citation was the case of an ordinary piano 
sale on installments. The Pennsylvania citation 
was not the case of a bona fide purchaser, but that 
of a judgment creditor seeking to sell the property 
on execution. The property was held not to be sub= 
ject to execution. The same court had a hard strug- 
gle in Sfadtfield v. Huntsman to distinguish this case, 
and seem to us pretty effectually to have overruled it. 
In Cole v. Berry, 13 Vroom, 308; 8S. C., 36 Am. 
Rep. 511, and Goodell v. Fairbrother, 12 R. I. 233; 
S.C., 34 Am. Rep. 636, cases of a sewing-machine 
and a piano, respectively, it was held that the 
vendee got no interest subject to execution. The 
contrary doctrine, however, was held in Lucas v. 
Campbell, 88 lll. 447; S.C.,31 Am. Rep. 81, the case 
of a piano lease, where an attachment was sustained. 
The New York doctrine is approved by Mr. Benjamin 
(Sales, § 320), and Mr. Perkins cites in support of it, in 
a note, the following additional cases among others: 
Clark v. Wells, 45 Vt. 4; Hotchkiss v. Hunt, 49 Me. 
219; Baker v. Hull, 15 Iowa, 277; Hart v. Carpenter, 24 
Conn. 427; Hunter v. Warner, 1 Wis. 141; Shireman v. 
Jackson, 14 Ind. 459; Fifield v. Ebner, 25 Mich. 48; 
Price v. Jones, 3 Head, 84; Littlev. Page, 44 Mo. 412. 
Some of the cases hold such sales good as against cred- 
itors. Forbes v. Marsh, 15 Conn. 397. There seems to 
be no case sustaining the Pennsylvania doctrine. — 
Ep. Aus. L. J.] 
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REMOVAL OF INSURED PERSONAL PROP- 
ERTY. 


RHODE ISLAND SUPREME COURT, JULY 8, 1881. 





Lyons Vv. PROVIDENCE WASHINGTON INSURANCE Co.* 


A policy of insurance against fire was issued on articles of 
furniture described as *‘ all contained in house No. 
MeMillen street, Providence, R. I.” 

The insured, without the knowledge of the insurer, removed 
these articles to a house in another street, where they 
were consumed. Held, that the insured could recover on 
the policy. 

—- to the Court of Common Pleas. 


Simon S. Lapham, for plaintiff. 
John F. Tobey and Abraham Payne, for defendant. 


Potter, J. The plaintiff procured from the defend- 
aut a policy of insurance against fire on certain articles 
of furniture described in the policy as “ all contained 
in house MeMillen street, Providence, R. I.”’ 

At the time of the fire the articles had been removed 
and were in another house. The defendants had never 
been informed of this removal. The plaintiff testified 
she did not think it was necessary to tell them. 

On trial the judge nonsuited the plaintiff on the 
ground that the contract was that the goods should 
remain or be in the house On McMillen street. 

The question is were the words we have quoted 
merely a description of the property insured, or 
were they intended as a warranty that the goods 
should remain in the house where they then were, and 
that the liability of the company was limited to Joss 
from fire at that house. 

The question seems to us to be how had a person of 
ordinary intelligence a right to understand it? And 
in deciding this it is to be considered that the officers 
of the companies are men skilled and practiced in a 
particular business, and are supposed to know how to 
express their meaning and to have used the language 
they deemed most adapted to the purpose. It would 
have been easy to have provided in plain language that 
the insurance should be void if the goods were removed 
without their consent or without notice to them from 
the house where they then were. The property being 
household furniture, it would have amounted in the 
plaintiff's case to an agreement not to change her 
dwelling place for five years without the insurers’ con- 
sent. Whether it is probable she would have agreed 
to such a condition, if it had been plainly expressed, it 
is not necessary to consider. Was there any thing in 
the language which would lead her to believe the com- 
pany meant to impose suchacondition? We think 
not. 

There are many cases where the 
parties may be evident that the risk shall be confined 
to property in a particular building, as where a shop- 
keeper insures so much ou a constantly changing stock 
of goods at his place of business. In such a case the 
property for which the insurers are liable can be ascer- 
tained only from the place. There are other cases 
where, from the very nature of the property, it must 
be in the contemplation of the parties that the insured 
isto have the right to remove it at least temporarily, 
as in the case of agricultural tools and machinery. 

The rule we think is very fairly stated in the case of 
Holbrook v. St. Paul Fire & Marine Ins. Co., 25 Minn. 
229, cited on the defendant’s brief: ‘‘ Contracts of in- 
surance are presumed, unless the language forbids it, 
to be made with reference to the character of the 
property insured, and to the owners’ use of it in the 
ordinary way and for the purposes for which such 
pronerty is ordinarily held and used,”’ etc.. ete. 


intention of the 








~ * To appear in 13 Rhode Island Reports. 





In the present case, is it property which in its ordi- 
nary use would be expected to remain on the premises 
for five years? Had the defendants a right to suppose 
that the plaintiff understood that she was binding her- 
self to keep it there? 

They have provided speciauy that she shall not trans- 
fer the title or sell the property without their consent. 
They might have provided, but did not, that sheshould 
not remove it without their consent. 

Exceptions sustained. 
ae ee Seen 


NEWSPAPER ARTICLE ENCOURAGING 
MURDER OF FOREIGN POTENTATES. 





CROWN CASES RESERVED, JUNE 18, 1881. 


REGINA v. Most, 44 L. T. Rep. (N. S.) 823. 

The defendant wrote and published an article in a newspaper 
in London, which was sold to the public and also circulated 
among subscribers, which article the jury found was in- 
tended to and did encourage, and was an endeavor to 
persuade persons to murder foreign potentates, and that 
such encouragement and endeavoring to persuade was the 
natural and reasonable effect of the article. Held, that 
the defendant was guilty of a misdemeanor within section 
4of the 24 and 25 Vict., ch. 100, which makes it a misde- 
meanor to endeavor to persuade a person to murder any 
other person. 

\ASE reserved for the opinion of this court by Lord 

Coleridge, C. J. 

Johann Most was tried before me at the Central 
Criminal Court on the 25th May, on an indictment 
containing twelve counts. The first two counts con- 
tained charges of publishing a scandalous libel at com- 
mou law; and on these counts a separate verdict of 
guilty was taken, and no question arises upon them. 

The remaining ten counts charged the prisoner with 
offending against 24 and 25 Vict., ch. 100,84. The 
subject-matter of all the counts was the same publica- 
tion, which was treated as a common-law libel in the 
first two counts, and as an offense against the statute 
in the remaining ten. It was an article written in 
German in a newspaper entirely in that language, but 
published weekly in London, and enjoying an average 
circulation of 1,200 copies. The prisoner was proved 
to be the editor and publisher of the paper. Several 
copies of the paper were proved to have been bought 
at his house, and some copies of a reprint of the arti- 
cle in question were actually sold by the prisoner 
himself to one of the witnesses called on behalf of the 
Crown. 

It isnot necessary to set out the article at length, but 
it contained amongst others the following passages : 

: * * * * 

“Like a thunderclap it penetrated into princely 
palaces where dwell those crime-beladen abortions of 
every profligacy who loug since have earned a similar 
fate a thousand-fold.’’ 

* * * * * * 

‘*Nay, just in the most recent period they whispered 
with gratification in each others’ ears that all danger 
was over, because the most energetic of all tyrant- 
haters the ‘Russian Nihilists,’ had been successfully 
exterminated, to the Jast member. 

‘*Then comes such a hit. 

‘* William, erewhile Cannister-shot Prince of Prus- 
sia, the new Protestant Pope aud soldier, emperor of 
Germany, got convulsions in due form from excite- 
ment. Like things happened at other courts.” 

* * * * * * 

“ At the same time they all know that every success 
has the wonderful power, not only of instilling respect, 
but also of inciting to imitation. There they simply 
tremble then from Constantinople to Washington for 


their long since forfeited heads.”’ 
* * * * * 
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“ When in many countries old women only, and little 
children yet limp about the political stage with tears in 
their eyes, with the most loathsome fear in their 
bosoms of the castigating rod of the State night watch- 
man, uow, when real herves have become so scarce, 
such a Brutus deed has the same effect on better 
natures as a refreshing storm.” 

* * * * * * 

“ To be sure it will happen once again that here and 
there even Socialists start up, who, without that any 
one asks them, assert that they for their part abom- 
inate regicide, because such an one after all does no 
good, and because they are combating not persons but 
institutions. This sophistry is so gross that it may be 
confuted in asingle sentence. It is clear, namely, even 
to a mere political tyro, that State and social institu- 
tions cannot be got rid of until one has overcome the 
persons who wish to maintain the same. With mere 
philosophy you cannot so much as drive a sparrow 
from a cherry tree, any more than bees are rid of their 
drones by simple humming. 

“On the other hand, it is altogether false that the 
destruction of a prince is entirely without value, be- 
cause a substitute appointed beforehand forthwith 
takes his place. 

“What one might in any case complain of, that is 
only the rarity of so-called tyrannicide. If only a 
single crowned wretch were disposed of every month, 
in a short time it should afford no one gratification 
henceforward still to play the monarch.” 

* * * * x % 

“ But it is said, ‘ Will the successor of the smashed 
one do any better than he did?’ We knowit not. But 
this we do know, that the same can hardly be permit- 
ted to reign longif he only steps in his father’s foot- 
steps.’’ 

* * * * * % 

** Meanwhile, be this as it may, the throw was good; 
and we hope that it was not the last. 

‘** May the bold deed, which, we repeat it, has our full 
sympathy, inspire revolutionists far and wide with 
fresh courage.” 

* * * * * * 

The 4th section of 24 and 25 Vict., ch. 100, is as fol- 
lows: All persons who shall conspire, confederate, 
and agree to murder any person, whether he be a sub- 
ject of her majesty or not, and whether he be within 
the queen’s dominions or not, and whosoever shall 
solicit, encourage, persuade, or endeavor to persuade, 
or shall propose to any person to murder any other 
person, whether he be a subject of her majesty or not, 
avd whether he be within the queen’s dominions or 
not, shall be guilty of a misdemeanor, and being con- 
victed thereof, shall be liable, at the discretion of the 
court, to be kept in penal servitude for any term not 
more than ten and not less than three years, or to be 
imprisoned for any term not exceeding two years, with 
or without hard labor. 

The ten counts framed upon this section all charged 
the prisoner with having ‘‘encouraged”’ or “ endeav- 
ored to persuade”’ persons to ‘“ murder other persous,”’ 
some named and others not named, who were in all 
cases not subjects of her majesty, nor within the 
queen's dominions. 

The 3d and the 9th counts, so far as material to the 
present question, were as follows (they may be taken 
as specimens of the other counts, which were in their 
legal incidents the same): 

“Count 3. And the jurors aforesaid, upon their oath 
aforesaid, further present that heretofore, to wit, on 
the 19th day of March, in the year of Our Lord 1881, 
the said Johann Most unlawfully, knowingly, willfully 
and wickedly did encourage certain persons, whose 
names to the jurors aforesaid are unknown, to murder 
certain other persons, to wit, the sovereigns and rulers 
of Europe, not then being within the dominions of our 





said lady the queen, and not being subjects of our said 
lady the queen, against the form of the statute in that 
case made and provided, and against the peace of our 
said lady the queen, her crown and dignity.” 

* * * * x * 

“Count 9. And the jurors aforesaid, upon their oath 
aforesaid, further preseut that heretofore, to wit, on 
the 19th day of March, in the year of Our Lord 1881, 
the said Johann Most unlawfully, knowingly, willfully 
and wickedly did encourage certain persons, whose 
names are to the jurors aforesaid unknown, to murder 
a certain other person, to wit, His Imperial Majesty 
Alexander the Third, Emperor of all the Russias, not 
then being within the dominions of our said lady the 
queen, and not being a subject of our said lady the 
queen, against the form of the statute in that case 
mide and provided, and against the peace of our said 
lady the queen, her crown and dignity.” 

The evidence in support of these counts was the 
same as that in support of the first and second counts; 
and the only encouragement and endeavor to persuade 
proved was the publication of the libel. 

I directed the jury that if they thought that by the 
publication of the article the defendant did intend to 
and did encourage or endeavor to persuade any person 
to murder any other person, whether a subject of her 
majesty or not, and whether within the queen’s domin- 
ions or not, and that such encouragement und endeav- 
oriug to persuade was the natural and reasonable effect 
of the article, they should find the prisoner guilty 
upon the last ten counts, or such of them as they 
thought the evidence supported. The jury convicted 
the prisoner upon all the ten counts, and there was 
abundant evidence to justify them if my direction 
was correct. 

Entertaining, however, some doubt as to the correct- 
ness of my direction, I deferred sentencing the pris- 
oner, and I have new to request the opinion of the 
Court of Criminal Appeal whether such direction was 
correct in point of law or not. 

If the Court of Appeal thinks the direction correct, 
the conviction on those ten counts is to be affirmed; 
if otherwise, the conviction on those ten counts is to 
be quashed. 


A. VM. Sullivan, for the prisoner. 


The Attorney-General (Poland and A. L. Smith with 
him), for the prosecution. 


Lord CoLeriIpGE, C. J. I am of opinion that this 
conviction should be affirmed. The question arises 
upon section 4 of 24and 25 Vict., ch. 100, which enacts 
that “all persons who shall, or any one who shall’’—I 
leave out the unnecessary words — “ eucourage, or who 
shall endeavor to persuade any person to murder any 
other person, whether a subject of the queen’s, or 
within the queen’s dominions, or not, shall be guilty 
of a misdemeanor.’’ Now the doubt that arose in 
my mind was whether the words of this section were 
satisfied by publication broadcast, of that which, 
if directed ore tenus to a particular individual, or ore 
tenus to a great number of individuals, or by writing 
toa particular individual ora great number of indi- 
viduals, would undoubtedly have been within the 
words of the section. On cousideration, I think that 
doubt was not well founded; iadeed, all doubt has 
been entirely cleared away by the argument which I 
have heard this morning. I do not think it necessary 
to pursue the inquiry, however interesting it may be, 
as to the history of thisclause. It is said that the 
words are copied from the Irish statutes of 1796 and 
798 (36 Geo. 3, ch. 27; 38 Geo. 3, ch. 57). It may be 
that they are, but as has been truly observed, we have 
not to do with the history of the words, unless the 
words in the statute are doubtful, and require histori- 
cal investigation to explain them. If the words are 
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really and fairly doubtful, then, according to well- 
known legal principles, and principles of common 
sense, historical investigation may be used for the pur- 
pose of clearing away the doubt which the phraseology 
of the statute creates. But upon looking at these 
words I think there is no such doubt created by the 
phraseology. We have to deal here with a publication 
proved by the evidence at the trial to have been writ- 
ten by the defendant, to have been printed by the de- 
fendant, that is, he ordered and paid for the printing 
of it, sold by the defendant, called by the defendant 
his article, and intended, as the jury have found, and 
most reasonably found, to be read by the twelve hun- 
dred or more persons who were the subscribers to or 
the purchasers of the Freiheit newspaper; and further 
we have to deal with an article which the jury have 
found, and Tam of opinion have rightly found, to be 
naturally and reasonably intended to incite and en- 
courage, and persuade or to endeavor to persuade 
persons who should read that article to the murder 
either of the Emperor Alexander or the Emperor 
William, or in the alternative the crowned and un- 
crowned heads of States, as it is expressed in one part 
of the article, from Constantinople to Washington. 
The question therefore simply is on those facts, which 
are undisputed, and with regard to which the jury 
have pronounced their opinion — Do those facts bring 
it within these words? Iam of opinion they clearly 
do. An endeavor to persuade or an encouragement is 
none the less,an endeavor to persuade or an"encourage- 
ment, because the person who so encourages or endeav- 
ors to persuade, does not, in the particular act of 
evcouragement or persuasion, personally address the 
one or more persons whom the address which contains 
the encouragement or the endeavor to persuade 
reaches. The argument has been well put that an 
orator who makes a speech to two thousand people 
does not address it to any one individual amongst 
those two thousand; it is addressed to the whole num- 
ber. It is endeavoring to persuade the whole number 
or large portions of that number, and if a particular 
individual amongst that number addressed by the 
orator is persuaded, or listens to it and is encouraged, 
it is plain that the words of this statute are complied 
with; because, according to well-known principles of 
law, the person who addresses those words to a num- 
ber of persons must be taken to address them to the 
persons who he knows hear them, who he knows will 
understand them ina particular way, do understand 
them in that particular way, and do act upon them. 
For that purpose the case which was suggested by my 
brother Williams, and was mentioned by meto Mr. 
Sullivan just now —the case of Gerhard v. Bates, 2 E. 
& B. 476; 22 L. J. 364, Q. B. —is an authority. There 
are authorities to be found elsewhere to the same 
effect, that a circular addressed to the public, contain- 
ing false statements, reaching one of them as one of 
the public, not as an individual picked out, but as one 
of the public, who is influenced by the statements in 
that circular to his disadvantage, and who is injured 
by them, may afford good ground for a personal action 
for damages occasioned by the statements in that cir- 
cular against the person who has issued it to the public, 
the reason being that the recipient of the circular is 
one amongst the number of persons to whom it is 
issued, and he has been injured by the statements con- 
tained in it. It seems to me that this is not the less 
an endeavor to persuade or an encouragement to mur- 
der, either named individuals or unnamed individuals, 
because it is under another aspect of the law a sedi- 
tious and scandalous libel. On the whole, I am clearly 


of opinion, on the words of the statute and upon the 
authorities —the only authorities which have been 
cited appeared to me to be against Mr. Sullivan — that 
the direction given at the trial is correct, and the con- 
viction right and proper to be affirmed. 





Grove, J. Iam of the same opinion. The words 
of the act, so far as they are material to this case are, 
‘**Whosoever shall solicit, encourage, persuade, or en- 
deavor to persuade, or shall propose to any person to 
murder any other person, whether he be a subject of 
her majesty or not, and whether he be within the 
queen’s dominions or not, shall be guilty of a misde- 
meanor,’’ etc. Now, I think there can be no doubt 
that those words taken alone, for reasons which I will 
presently give, apply, at all events, to more than one 
particular person. Ido not think it would be argued 
that if a person instead of encouraging or endeavoring 
to persuade one person, endeavored to persuade two 
persons, or three persons, that would not be within 
the act; because in endeavoring to persuade two or 
three persons, he endeavors to persuade each of those 
two or three persons. Then, to go a step further, sup- 
posing he addresses eight or tem persons, and says: 
“Now I recommend any one of you who has the cour- 
age to do it, to murder so and so, and you will gain so 
and so by it,’ or uses other words either by way of 
argument or by way of promise to induce some one or 
more of those persons to murder another, surely that 
would be encouraging a person or persons—that is, 
each and every one of those persons to murder. Then, 
supposing it is not done by word of mouth — suppos- 
ing a person writes a letter—to an individual person 
to murder the Emperor of Russia, can it be said that 
that is not wholly within the words of this section? 
It appears to me it is absolutely within them. Itisa 
direct encouragement to a person to murder the Em- 
peror of Russia. Then, 4f he goes further, and instead 
of writing one letter, he writes ten or twenty letters, 
and distributes them to persons whom he thinks they 
may have an effect upon, or the first twenty who come, 
does not he then encourage each of those persons to 
commit a murder? Then, to goa step further, if he 
prints a circular of the same character as a letter, and 
hands that to twenty or more than twenty persons, is 
not that an encouragement to every one of those 
twenty persons tocommit a murder? Does he lessen 
the offense by increasing the number of persons to 
whom he publishes or transmits this encouragement? 
Then, can it be said that the printing of apaper and 
circulating it to a definite body of subscribers, as was 
done here, or to all the world, is not an encouraging 
within thesection? It is beyond my comprehension 
to see that that can alter the matter atall. Itseems 
to me, first, that it is clearly within the words of the 
statute; and secondly, that so far from extenuating— 
I do not mean in the sense of punishment, but diluting 
the offense—it increases it, because he not only en- 
deavors to persuade a person to commit the offense, 
but a considerable number of different persons, into 
whose hands the paper may fall. It appears to me 
therefore that it is literally and clearly within the 
words of the statute, which are ‘‘persuade any per- 
son,” and it does not the less do that because it per- 
suades, or endeavors to persuade or encourages, sepa- 
rately, a considerable number of persons. Then, there 
is another argument of Mr. Sullivan’s which is, as I 
understand it, that this section is to some extent the 
same — the words are almost the same—as the previ- 
ous Irish act of 38 Geo. 3, ch. 57, which was an addition 
to or an amendment of a previous Irish act (36 Geo. 3, 
ch. 27) relating to conspiracies. There is no doubt 
that the act of 38 Geo. 3 does primarily, by the pre- 
amble, appear to relate to conspiracies, because, after 
reciting the previous Irish act of 36 Geo. 3, ch. 27, 
whereby it was enacted that persons who should by 
course of law be convicted of conspiring, confederat- 
ing, or agreeing to murder a person should be adjudged 
felons, it goes on to asecond recital: ‘* And whereas 
the said recited act hath been found ineffectual for the 
punishment of the crimes of proposing to, soliciting 
and persuading others to enter into and engage in such 
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conspiracies, be it therefore enacted that any person 
or persons who shall propose to, solicit, encourage, 
persuade, or endeavor to encourage or persuade any 
person or persons to murder any person, and shall be 
thereof by due course of law convicted,”’ etc. Now, 
there the word “‘ conspiracy’ does not occur, although 
it occurs in the preamble. Then Mr. Sullivan's argu- 
ment, as I understand it, isthat we are not to hold 
that the statute 24 & 25 Vict., ch. 100, § 4, applies, unless 
there is a conspiracy, that is, unless there are two 
minds brought to bear onthe subject. But the statute 
does not so state. The ineffectual character of the 
previous statute is recited, and in order to remedy its 
defects the statute of which Iam speaking is expressed 
to be enacted. ButIdo not require in truth to in- 
quire into the meaning of the Irish statute, because 
the words of the statute on which this conviction went 
are perfectly clear. There is no such recital therein 
as the second recital in the Irish statute I have alluded 
to; but section 4 of 24 and 25 Vict., ch. 100, after hav- 
ing dealt with the question of a conspiracy clearly in 
the first clause of it, goes on, ‘“‘and whosoever shall 
solicit, encourage, persuade, or endeavor to persuade, 
or shall propose to any person to murder any otber 
person, whether he be a subject of her majesty or not, 
and whether he be within the queen's dominions or 
not, shall be guilty of a misdemeanor.’’ There the act 
severs and contradistinguishes, if I may say so, the 
two offenses—the conspiring on the one hand, and 
the encouraging or endeavoring to persuade on the 
other hand. The law has said no doubt that in con- 
struing an act of Parliament where the words are 
ambiguous and point toaremedy which a previous 
statute has pointed to, you may look to the previous 
statute to see the meaning, and to see what the object 
sought is, and to fairly construe it; but here not only 
is there no ambiguity, but to my mind we are clearly 
told what the statute intends. Then, as to the evi- 
dence, there is ample evidence here not only of circu- 
lation to anumber of persons, each of whom might be 
affected, but there is evidence that one person was 
actually proved to have received the publication, and 
he might fairly be said to be ‘“‘a person”’ just as much 
as if a letter containing the article had been handed 
him for his perusal. I do not think proof of such 
receipt by a particular person necessary, but if it be 
necessary there is evidence of it. Therefore there was 
ample evidence to support the conviction, the direction 
was sufficient, and there is nothing here to enable me 
to say that the conviction should be quashed. 





DENMAN, J. It was fairly and candidly admitted by 
Mr. Sullivan in the course of his able argument that 
the sole question in this case is whether there was, 
upon the facts which are here stated, evidence to go to 
the jury that the defendant was brought within sec- 
tion 4 of 24 and 25 Vict., ch. 100. And upon this point 
it was said for the defendant that it was not made out 
that he had encouraged or endeavored to persuade any 
person to murder any other person. With regard to 
murdering any other person, that point was not re- 
served. I think there was nothing to reserve about it, 
because I should draw the same conclusion which the 
jury did from the document itself, that it did contain 
an encouragement or an endeavor to persuade to mur- 
der the particular persons whose names are mentioned 
init. But it is out of the case, and the only question 
is whether the words ‘‘any person”? are met by the 
evidence in this case. Now, I must own that if that 
question had been for the first time raised before me, 
as it was before my lord upon the trial, my impression 
is strong, looking at the importance of the case, and 
looking at the fact of the absence of any authority 
upon it in our courts or bearing upon it in our courts, 
I should, as my lord did, have thought it a proper case 
to reserve for the consideration of the Court of Crimi- 








nal Appeal, and I am glad he did so; but the question 
having been reserved, we have to consider whether 
there was here evidence to meet that part of the case. 
I think there was. The contention was that the stat- 
ute did not intend to meet such a case, that the statute 
did not intend to meet the case of a libel of this char- 
acter, circulated, as libels are circulated, simply by the 
publication of a paper, and sending it to the subscrib- 
ers, or allowing it to be circulated amongst the popula- 
tion. LIagree with my lord entirely, and I am glad 
that he now feels that there is no doubt about it, and 
that though this may be a mere publication of a libel, 
still if it is the publication of a libel, and the libel 
does in itself amount to an endeavor to persuade all 
persons to whom it is sent to commit a murder, never- 
theless it is doing an act intended to be legislated 
against by this clause, making it a misdemeanor of 
another character—a misdemeanor punishable by a 
more severe punishment than the circulation of a libel 
of an ordinary character would be. The statute was 
passed for the very purpose, I think, of rendering ita 
more serious offense than the common law rendered it 
to do such an act as this. Now I need say no more 
than that I entirely agree with my lord and my brother 
Grove on that point, but Ido wish to add this. The 
doubt which I should have felt, probably, if it had 
come before me, was a doubt iu accordance with Mr. 
Sullivan’s argument whether the words “any person”’ 
might not mean some definite person; whether some 
definite person might not have been required to be 
proved. I should however have thought that if it had 
been made out that the libel had been circulated toa 
certain set of persons whose identity was easily ascer- 
tained, except only that their names were unknown, 
that then, quacunque vid, the clause would have been 
fulfilled, even though Mr. Sullivan’s contention were a 
good contention. Ido not think it isa good conten- 
tion; I think the circulation to the world, to multi- 
tudes of persons wholly undefined and to whom it 
would come, would be sufficient; but what I wish to 
add is this, that even if the other construction were 
the true one, I think it is important to observe in this 
case I should have been prepared to support the con- 
viction on this ground—that many of these persons 
were, in that sense, definite persons. They were 
known subscribers in large numbers to this newspaper, 
and the man who edited the newspaper, the man who 
wrote the article, the man who sold the newspaper and 
caused it to be distributed, did know that that newspa- 
per would, in the ordinary course, come to its regular 
subscribers at all events, whether it went to a larger 
number of persons, or whether it did not. Therefore, 
supposing it were necessary that the persons unknown 
should be in this case definite persons, ascertainable 
persons, persons who might be ascertained by inquiry, 
although unknown to the jurors at the time of their 
finding, I should have thought that in that sense the 
indictment was supported by the evidence. 


Hupp.Leston, B. The question for our considera- 
tion, submitted to us by the lord chief justice, is 
whether his direction was correct in point of law, and 
that direction is this—he told the jury that if they 
thought that by the publication of the article the de- 
fendant did intend to and did encourage, or endeavor 
to persuade any person to murder any other person, 
whether the subject of her majesty or not, and whether 
within the queen’s dominions or not, and that such 
encouragement and endeavor to persuade was the 
natural and reasonable effect of the article, they should 
find the prisoner guilty. That was the charge of the 
lord chief justice, and that is what we are to consider 
— whether it is correct or not. Now I do uot enter- 


tain the slightest doubt that that was really the only 
question that could be left tothe jury. The evidence 
was ample to warrant the finding of the jury, and the 
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only thing that could be left to the jury was to say, 
“Do you think that by the publication of this article 
the defendant d‘d intend to encourage or endeavor to 
persuade any person to murder, and is not the neces- 
sary and legal consequence, the reasonable effect of 
the article, to induce any person to do so?”” Now that 
charge is founded directly on the words of the statute, 
and if you look at the words of-the statute, the dis- 
tinction which Mr. Sullivan has endeavored to draw 
with reference to conspiracy really does not arise; 
because the section of the statute contemplates two 
classes of cases —it contemplates one class where there 
is a conspiracy and another class of cases where there is 
individual action. The first class of cases in the sec- 
tion is that all persons who shall conspire to that effect 
shall be guilty of a misdemeanor. The second class of 
cases is the individual, ‘‘ whosoever” shall do certain 
acts, and it is remarkable to see the words which the 
Legislature have used for the purpose of pointing out 
the act which makes the party liable. The largest 
words possible have been used; ‘‘solicit,” that is de- 
fined to be to importune, to entreat, to implore, to ask, 
to attempt, to try to obtain; *‘ encourage,’’ which is to 
intimate, to incite to any thing, to give courage to, to 
inspirit, to embolden, to raise confidence, to make con- 
fident; ‘* persuade,” which is to bring to any particu- 
lar opinion, to influence by argument or expostulation, 
to inculeate by argument; ‘“‘endeavor,’”’ and then, as 
if there might be some class of cases that would not 
come within those words, the remarkable words are 
used ‘‘or shall propose to,” that is to say, make merely 
a bare proposition, an offer for consideration, shall be 
guilty of a misdemeanor. It is to bea misdemeanor 
of a highly criminal character to solicit, to encourage, 
to persuade, or even to propose to any person to mur- 
der any other person, whether one of her majesty’s 
subjects or not. Now Mr. Sullivan raised the argu- 
ment which was passing through the lord chief justice’s 
mind, that you must have an immediate connection 
between the ‘ proposer,’”’ or between the ‘“‘solicitor”’ 
or the “‘encourager’’ and the person who is solicited, 
encouraged, persuaded, or proposed to; that it is not 
sufficient to solicit generally anybody, that you must 
solicit some person in particular. What was the in- 
tention of this act? The intention was to declare the 
law and to protect people abroad from the attempts of 
regicides of this description, and therefore the largest 
possible words are used. It shall be criminal—not to 
persuade an individual, but to persuade *‘ any person,”’ 
that is to say, the ** public ’’—crowds who may hear it 
if it is an oration, or who may read it if an article ina 
newspaper. I have been furnished from the bar with 
a case which is certainly not inapplicable to the present 
one, which is to be found in Peere Williams’s Reports 
in the time of Lord Chancellor Parker. Poole v. Sach- 
everel, 1 P. Wms. 675. The question arose in this way. 
There was a question of a disputed marriage, and the 
father, who was interested in the marriage, put an ad- 
vertisement in the newspapers offering a reward of a 
hundred pounds if any person wouldcome and could 
give evidence of that marriage. It was suggested that 
the object of that being circulated was to render impure 
the sources of justice, to bribe some people to give 
improper evidence, and the party was brought up for 
contempt before Lord Chancellor Parker, but it was 
urged on his behalf that nothing had been done in 
consequence of the advertisement. No witnesses had 
come; but the lord chancellor said: ‘*It does not ap- 
pear that some person would not come in if this were 
not discouraged ; however, the person moved against 
has done his part, and if not successful, is still not the 
less criminal.’’ The counsel objects that it is not ad- 
dressed to any particular person, ‘It is equally crimi- 
nal when the offer is to any, for to any is to every 
particular person. The advertisement will come to all 
persons, to rogues as well as honest men; and itisa 


strange way of arguing to say that offering a reward 
to one witness is criminal, but that offering it to more 
than one is not so. Surely it is more criminal, as it 
may corrupt more. If you hold an offer out to the 
public—an invitation to come in and give perjured 
evidence — that is as much a criminal act as to request 
an individual to do so.”’ Just 80 it is here criminal to 
publish to the whole world, or declare to the whole 
world, that the individual rejoices in regicide, and 
recommends others to follow his example, and trusts 
that the time is not long distant when once a month 
kings may fall. This article was an encouragement to 
the public —a solicitation and encouragement to any 
person who chooses to adopt it —and comes within the 
meaning of the act. Iam perfectly satisfied with the 
conviction, and think it was right. 


WILLIAMS, J. Iam of the same opinion. The jury 
have found the defendant guilty, and upon the narrow 
question of law which has been reserved for the con- 
sideration of this court, it seems to me the conviction 
ought not to be interfered with. 





Conviction affirmed. 
ee oes 


TITLE TO INSURANCE MONEY WHERE 
PROPERTY SOLD IS BURNED. 


ENGLISH COURT OF APPEAL, APRIL 8, 1881. 


RYAN vy. Preston (44 L. T. Rep. [N. S.] 787). 


After the date of a contract for the sale of a house, and before 
completion of the purchase, the house was damaged by 
fire, and the vendors received the insurance money from 
the insurance company under a policy existing at the date 
of the contract. The contract contained no reference to 
the insurance. In an action by the purchasers against the 
vendors, held, affirming judgment below, that the pur- 
chasers were not entitled to recover the moneys from the 
vendors, or to be allowed to have the amount deducted 
from their purchase-money, or to have the moneys applied 
in reinstatement of the premises. 


N the 3lst of July, 1878, the plaintiffs entered into 

a coutract with the defendants for the purchase 

of a house in Liverpool forthe sum of 3,100. The house 

at the time was insured aguinst fire by the defendants 

with the Liverpool and London and Globe Insurance 

Company, but the contract contained no reference to 
this insurance. 

Soon after the date of the contract, and before the 
completion of the purchase, the house was damaged by 
fire to the extent of 330/, which sum was paid to the 
defendauts by the insurance company, who were not 
then aware of the contract for sale. 

The vendors (who were trustees under a will) refused 
either to hand over the money to the purchasers or to 
expend it in reinstating the premises, and the purchas- 
ers brought this action. 

Jessel, M.R., considering himself bound by author- 
ity, held that in the absence of express provision in 
the contract, the purchasers were not entitled, as 
against the vendors, to the benefit of the insurance 
money, either by way of abatement of the purchase- 
money or in reinstatement of the premises. 43 L. T. 
Rep. (N. 3.) 18. 

The plaintiffs (the purchasers) appealed. 


Roxburgh, Q.C., and Ingle Joyce, for the appellants. 
Chitty, Q.C., and Bardswell, for the respondents. 


Corton, L.J. This is an appeal from a judgment of 
the master of the rolls dismissing the action. The 
plaintiffs purchased from the defendants a messuage 
and workshops. Between the date of the contract and 
the time fixed for completion the buildings purchased 
were injured by fire. The vendors had, before the 





contract, insured the buildings against fire, but there 
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was not in thecontract any mention of this fact, or 
any mention of the policy. The plaintiffs brought an 
action to establish their right to asum received by the 
vendors from the insurance office, or to have it applied 
in or toward reinstating the buildings injured. The 
court below decided against their claim, and from this 
the plaintiffs appealed. It was contended by the ap- 
pellants that they were entitled to the moneys (1) on 
general principles, irrespective of any special circum- 
stances alleged to exist in this case; (2) under the pro- 
visions of the act of 14 Geo. 3, chap. 78, either alone or 
with the aid of the special circumstances of this case. 
On the first point it was urged that although the con- 
tract did not mention the policy it gave the plaintiffs 
as purchasers a right to allcontracts to the benefit of 
which the vendors were entitled, and of which the 
execution would be beneficial to or improve the thing 
purchased. This was inconsistent with one of the 
conditions on the back of the policy, which stipulated 
that assigns of the property, with certain exceptions 
(not including a purchaser), should not be entitled to 
the benefit of the insurance. But independently of 
that objection, Iam of opinion that the contention of 
the appellants cannot prevail. The contract passes all 
things belonging to the vendor appurtenant to, or 
necessarily connected with the use and enjoyment of 
the property mentioned in the contract, but not, inmy 
opinion, a collateral contract, and such, in my opinion 
at least, independently of the act of Geo. 3, the policy 
of insurance is. It is not a contract limiting or affect- 
ing the interest of the vendors in the property sold, or 
affecting their right to enforce the contract for sale. 
For it is conceded that if there were no insurance and 
the buildings sold were burnt, the contract for sale 
would be enforced. It is not even a contract in the 
event of a fire to repairthe building, but a contract, in 
that event, to pay the vendor asum of money which, 
if received by him, he may apply in any way he thinks 
fit. It isacontract, not to repair the damage to the 
building, but to pay a sum not exceeding the sum in- 
sured, as the money value of the injury. In my opinion 
the contract of insurance is not of such a nature as to 
pass, without apt words, under acontract for sale of 
the thing insured. But the appellants’ case was put 
in another way. It was said that avendor is, between 
the time of the contract being made and being com- 
pleted by conveyance, a trustee of the property for the 
purchaser, and that as, but for the fact of the legal 
ownership of the building insured being invested in 
him, he could not have recovered on the policy, he 
must be considered as a trustee of the money re- 
covered. I think that this cannot be maintained. An 
unpaid vendor is a trustee ina qualified sense only, 
and is so only because he has made a contract which a 
court of equity will give effect to by transferring the 
property sold to the purchaser, and so faras heisa 
trustee, he is so only in respect of the property con- 
tracted te be sold. Of this the policy is not a part. 
A vendor is in no sense a trustee for the purchaser of 
rents accruing before the time fixed for completion, 
and here the fire occurred, and the right to recover the 
money accrued before the day fixed for the completion. 
The argument that the money is received in respect of 
property which is trust property is, in my opinion, fal- 
lacious. The money is received by virtue or in respect 
of the contract of insurance, and though the fact that 
the insured had parted with all interest in the prop- 
erty insured would be an answer to the claim, on the 
principle that the contract is one of indemnity only, 
this is very different from the proposition that the 
money is received by reason of his legal interest in the 
property. It remains to be considered whether the 
statute of 14 Geo. 3, chap. 78, can give the plaintiffs 
any right to the money. In my opinion the statute 
does not, of itself, so connect the money with the land 
sold as to entitle the plaintiffs successfully to contend 








that under the contract they are entitled to the 
money. I give no opinion whether the plaintiffs, as 
purchasers who are liable to the vendors for the full 
amount of the purchase-money even though the build- 
ings are burnt, are persons who can (possibly to the 
prejudice of the office) insist that the money is to be 
applied in rebuilding. Even if they were so entitled, 
the act only givesa right to insist on the money being 
so applied, and their claim to have this done is the 
foundation of, and essential to, the existence of their 
right. But it was urged that the vendors misled the 
plaintiffs, and thus prevented them from insisting on 
their rights underthe statute. I do not think that this 
has been established by the plaintiffs’ evidence, and 
the plaintiffs were not entitled, as against the defend- 
ants, to rely onastatement of opinion made by the 
solicitor of the defendants as to the legal right of the 
parties,and in my opinion the plaintiffs cannot establish 
their claim by the special circumstances on which they 
rely. The appellants however contended that there 
was authority in their favor, and it therefore becomes 
necessary to consider shortly the cases relied upon. 
The most important case, and that which apparently 
is most in their favor, is Garden v. Ingram, 23 L. J. 
Ch. 478, a decision of Lord St. Leonards. He, affirm- 
ing a decree of Knight Bruce, V. C., declared that the 
purchaser from the mortgagee of a lease was entitled 
to the benefit of a policy of insurance effected in pur- 
suance of a covenant contained in the lease in the 
joint names of the lessor and lessee, and ordered the 
defendant, the lessee, to concur with the Jandlord in 
giving areceipt for the money. But there the lease 
contained a provision that any money recovered on 
the policy should be laid out in reinstating the build- 
ings injured by fire; this, in my opinion, was the 
ground on which the decision was based, and this is 
the view of the case expressed by Kindersley, V. C., 
in Lees v. Whiteley. The appellants also relied upon 
the case of Durant v. Friend, supra, where Parker, V. 
C., though be refused to give a legatee of specific chat- 
tels, which perished at the same time with the testator, 
the benefit of an insurance effected on the chattels by 
the testator, used expressions which show that he 
thougbt the legatee would have been entitled to the 
policy if the chattels were shown to have existed after 
the testator’s death. But this was dictum only, not 
decision. In Garden vy. Ingram, Lord St. Leonards 
refers toa case, not quoted in the argument and of 
which he does not give the name, in which it bad been 
decided that a remainderman was entitled to a policy 
effected by a tenant for life. No such case was quoted 
to us, and the only case of the sort which I have been 
able to find is Norris v. Harrison, 2 Madd. 268, in which 
Lord St. Leonards was counsel and of which he prob- 
ably had an imperfect recollection. In that case, it is 
true,a remainderman did receive the balance of a 
fund received by a previous tenant for life on account 
of a policy effected by such tenant for life, but he did 
so because the executor and residuary legatee of the 
tenant for life had by his will treated the fund as ap- 
propriated for the benefit of the remainderman. In 
my opinion therefore there is no decision in favor of 
the appellants. Against them there is the direct de- 
cision of Kindersley, V. C., in Poole v. Adams, 12 W. 
R. 683. Itis urged by the appellants that the vice- 
chancellor arrived at this decision from an erroneous 
view of Lord Eldon’s judgment in Paine v. Meller, 6 
Ves. 349. In my opinion, though the decision of Lord 
Eldon is not expressly in point, yet the part of bis 
judgment quoted by the master of the rolls does to 
some extent support the view of the vice-chancellor 
in the case referred to. In my opinion the judgment 
of the master of the rolls was correct. 





Brett, L. J. For a reason which will presently ap- 
pear I give with some fear the result of the —I must 














THE ALBANY 


LAW JOURNAL. 


233 











say very clear—opinion which I have, in this case. 
This action is brought by the plaintiffs against the de- 
fendants to recover money which is in the hands of 
the defendants, and therefore, if the action had been 
brought at common law, it would have been an action 
for money had and received. That action was always 
treated at common law as founded upon equity, and 
therefore it seems to me that the decision in this case, 
whatever it ought to be, would be the same whether it 
should be considered to be a decision at common law 
or in equity. It seems to me that the question raised 
between the plaintiffs and the defendants calls upon 
us to consider, first, the nature of a policy of fire in- 
surance, and secondly, what was the relation with 
regard to the policy and to the property between the 
plaintiffs and the defendants. In my judgment the 
subject-matter of the contract of insurance is money 
and money only. The subject-matter of insurance is 
a different thing from the subject-matter of the con- 
tract. The subject-matter of insurance may be a 
house ina fire policy, or premises ina fire policy; or 
may be a ship, or goods, or several other things in a 
marine policy. These are the subject-matter of in- 
surance, but the subject-matter of the contract is 
money and money only. The only result of the policy, 
if an accident happens which is within the insurance, 
isa payment of money. It is true that under certain 
circumstances, in the case of a fire policy, there may 
be an option to spend the money in rebuilding the 
premises, but that does not alter the fact that the only 
liability of the insurance company is to pay money. 
The contract therefore is a contract with regard to the 
payment of money, and it is a contract made between 
two persons and two person only, asacontract. In 
this case there was a contract of insurance made be- 
tween the defendants and the insurance company. 
That contract was made by the defendants not on be- 
half of any undisclosed principal; not on behalf 
of any one interested other than themselves, but 
solely and entirely on their own behalf, and at a time 
when they had no relation of any kind or sort with 
the plaintiffs. It was a personal contract between the 
defendants and the insurance office to which they were 
the only parties. It is true that under certain circum- 
stances a policy of insurance in equity may be assigned 
so as to give another person a right to sue upon it, but 
in this case the policy of insurance, as a contract, 
never was assigned by the defendants to the plaintiffs. 
It would have been assigned by the defendants to the 
plaintiffs if it had been made part of the contract of 
purchase and sale of land, but it was not. Any valua- 
tion of the policy, any consideration of the price of 
the premises in consequence of there being a policy, 
was wholly omitted. There was nothing given by the 
plaintiffs to the defendants for the contract. The'con- 
tract therefore never expressly, nor in my opinion 
impliedly, was assigned to the plaintiffs at all. So far 
as regards the contract of insurance, there never was 
any relation of any kind between the plaintiffs and 
the defendants, any more than between the plaintiffs 
and any other stranger. But there did exist a relation 
between the plaintiffs and the defendants, not with 
regard to the subject-matter of the contract, which is 
money and money only, but with regard to the subject- 
matter of the insurance, that is the premises; there 
was a contract of purchase and sale between the 
plaintiffs and the defendauts in respect of the premises 
insured. It becomes necessary to consider accurately, 
and to state in accurate terms, what is the relation 
between the two people who have contracted together 
with regard to premises in a contract of sale and pur- 
chase. With the greatest deference, it seems wrong to 
say that the one is a trustee for the other. It is a con- 
tract which a court of equity will enforce by means of 
a decree for specific performance. But if the vendor 


were a trustee of the property for the vendee, it would 








seem to me to follow that all the product, all the value 


of the property received by the vendor, from the time 
of the making of the contract, ought to belong to the 
vendee. What is the relation between them, and what 
is the result of the contract? Whether there shall 
ever be a conveyance depends on two conditions; first, 
whether the title is made out; and secondly, whether 
the money is ready; and unless those two things coin- 
cide at the time when the contract ought to be com- 
pleted, the contract never will be completed, and the 
property never will be conveyed. But suppose that at 
the time when the contract should be completed the 
title should be made out, and the money be ready, 
then the conveyance takes place. It has been sug- 
gested that when that takes place or when a court of 
equity decrees specific performance of a contract, and 
the conveyance is made in respect of that decree, by 
relation back the vendor has been trustee for the 
vendee from the time of the making of the contract. 
But again, with deference, it appears to me that if that 
were so, of all the rents which have accrued due, and 
which have been received by the vendor, between the 
time of the making of the contract and the time of 
the completion of the contract, the one was trustee 
for the other, and thuse rents ought to belong to the 
vendee from the time of the contract, whereas it 
seems to me that that is not the law. Therefore, I 
venture to say that [doubt whether it is a true de- 
scription of the relation between the parties to say 
that from the time of the making of the contract and 
the time when the completion ought to take place, the 
one, either by relation back, or at the time, or during 
the time, is ever trustee for the other. They are only 
parties to a contract of vendor and purchaser, of which 
the court of equity will, under certain circumstances, 
decree a specific performance. Butif the vendor was 
a trustee for the vendee, it does not seem to me at all 
to follow that any thing under the contract of insur- 
ance would pass any thing in respect of the moneys. 
The contract of insurance is a mere personal contract 
for the payment of money on the happening of certain 


conditions. It is not acontract which runs with the 
land. If so, upon the completion of the purchase, 


there ought to be a decree that the policy be handed 
over. But that is not the law. It isa mere personal 
contract, and unless the personal contract is assigned, 
there can be no suit or action maintained upon it, ex- 
cept between the original parties to it. My brother 
Cotton has mentioned the cases in equity. It seems 
to me that the cases at common law must follow the 
same view. At common law, with regard to marine 
policies, it has been always held that where there isa 
policy, and where tke subject-matter of the insurance 
is sold by contract during the running of the policy, 
no interest under the policy passes unless it is made 
part of the contract of purchase and sale, so that it 
would be considered in a court of equity as assigned. 
The leading case on the subject is the case of Powles 
v. Innes, 11 M. & W. 10, in which it was decided that 
*‘a person who assigns away his interest in aship or 
yoods, after effecting a policy of insurance upon them, 
and before the loss, cannot sue upon the policy, except 
as a trustee for the assignee, in a case where the policy 
is handed over to him upon the assignment, or there is 
an agreement that it shall be kept alive for his benefit.’’ 
Lord Abinger and Lord Wensleydale both said that 
the mere fact of making the coutract of purchase and 
sale did not pass any interest in the policy, but that 
there must be a bargain with regard to the policy in 
order to pass the interest. That is more clearly ex- 
pressed by Quain, J., in the case of The North of Eng- 
land Pure Oil Cake Co. v. The Archangel Maritime In- 
surance Co., supra, where he lays down that which is, 
in the treatises of Arnold, and I think in that of Phil- 
lips, adopted and recognized as law, viz., ‘‘ On the sale 
of a thing insured no interest in the policy passes to 
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assigned either expressly or impliedly.’’ That seems 
to me to have been always the rule in courts of law, 
and it seems to me that Kindersley, V. C., in Lees v. 
Whiteley, lays it down that that was the well-settled 
and recognized rule in courts of equity just as much 
as in courts of common law. I think therefore that 
the plaintiffs cannot recover from the defendants, on 
the ground that there was no relation of any kind or 
sort between the plaintiffs and the defendants with 
regard tothe policy, and therefore none with regard 
to any money received under the policy. 
James, L. J., dissented. 
a 
WHEN CHECK ON BANK OPERATES AS 
ASSIGNMENT OF DEPOSIT. 
UNITED STATES CIRCUIT COURT, E. D. MISSOURI, 
MARCH, 1880. 


GERMAN SAVINGS INSTITUTION Vv. ADAE. 


B., a banker, in payment of moneys collected by him forC., 
gave his check on the D. bank forasum less than the 
amount to his credit in that bank. Before the check was 
presented for payment B. made an assignment for credit- 
ors, of which the bank had notice. Held, that the check 
operated as an equitable assignment to ©. of the deposit 
to the amount named in the check, and that C. was 
entitled to such amount in preference to the assignee for 
creditors 

— of interpleader. The facts appear in the 

opinion. 
Finkelnburg & Rassieur, for complainant. 
Voble & Orrick, for defendants. 


McCrary, C. J. This case is submitted upon an 
agreed statement of facts, from which it appears: 

(1) That on the 16th day of December, 1878, the firm 
of C. F. Adae & Co., bankers, at Cincinnati, Ohio, 
being intebted to their correspondents, H. L. New- 
man & Co., at East St. Louis, Illinois, made and for- 
warded their certain bill of exchange (or check) of 
that date, on the German Savings Institution, a bank 
in St. Louis, for $1,072, to the order of said H. L. New- 
man & Co., the same being proceeds of a collection 
theretofore made by said Adae & Co. in the ordinary 
course of business between them and the said H. L. 
Newman & Co. 

(2) The said bill of exchange received by said New- 
man & Co. on the 19th day of December, 1878, and 
about noon of that day, was presented at the banking 
house of said German Savings Institution for payment, 
which was refused. 

(3) On the 18th day of December, 1878, the said C. F. 
Adae & Co. became insolvent, and on that day, at Cin- 
cinnati, Ohio, made an assignment in writing of all 
their property to Augustus Bennett and Philip Henry 
Hartman, in trust for the benefit of their creditors, 
which assignment and trust was on the same day ac- 
cepted by said assignees. 

(4) Upon making said bill of exchange, December 
16th aforesaid, said Adae & Co. charged themselves 
with the amount thereof in their general account with 
the German Savings Institution. 

(5) On December 16th the amount on deposit with 
said German Savings Institution to the credit of Adae 
& Co. was more than the sum of said bill of exchange; 
and on December 18th, at the time of said assignment 
to Bennett and Hartman, the balance on deposit, as 
owing from it to and the property of said Adae & Co. 
on said general account, was $4,037.25. 

(6) Notice of the assignment to Bennett and Hart- 
man was received by the German Savings Institution 
on the 19th day of December, before the presentation 
for payment of said bill, and by reason thereof pay- 





ment was refused. The German Savings Institution, 
by bill of interpleader, asks the direction of this court 
as to the proper disposition of said fund. Bennett and 
Hartman, as assignees, claim the entire fund under 
the assignment from Adae & Co. to them. Newman 
& Co. claim a portion thereof under the bill of exchange 
executed to them by said Adae & Co. on the 16th of 
December for $1,072. 

The controversy is thus seen to involve the question 
whether the execution and delivery of the bill of ex- 
change for $1,072 wasin equity, in view of the facts 
above recited, an assigument pro tanto of the fund in 
question. It has been frequently decided that the 
holder of a check drawn ona bank cannot sue the bank 
for refusing payment of it, in the absence of proof 
that it was accepted bythe bank or charged against 
the drawer. Bunk of Republic v. Millard, 10 Wall. 152; 
Marine Bank v. Fulton Bank, 2 id. 252; Thompson vy. 
Riggs, 5 id. 663; Rosenthall v. Mastin Bank, 21 Alb. 
Law Jour. 28, and cases cited. 

If, therefore, this were an action by a check-holder 
against the bank upon the check, there could be no 
recovery. But such is not the case. This is a bill of 
interpleader in equity, by which the plaintiff, a bank 
holding the fund in question, declares its readiness 
and willingness to pay as the court may order, and the 
controversy is as to the equities of the other parties 
who are adversary claimantsof the fund. The rule 
which protects a bank from being harassed by suits 
brought by check-holders has no application to a case 
of this character. We are at liberty therefore to in- 
quire which of the claimants here has the better right 
in equity to the fund in question? There are un- 
doubtedly numerous respectable authorities which 
sustain the doctrine that the execution of a check in 
the ordinary form, not describing any particular fund, 
does not operate as an assignment, equitable or other- 
wise, of funds of the drawer in the hands of the 
drawee. Attorney-General v. Insurance Co., 71 N. Y. 
325, and cases there cited; Rundolph v. Canby, 2 N. B. 
R. 296. 

But on the contr ry it was held by this court in 
Walker v. Siegel, 2 Cent. L. J. 508, that the rule thus 
broadly stated seems toapply only to cases at law, and 
that *‘such an order, as soon as notico is given to the 
drawee, works an assigument in equity;’’ and this 
view is well sustained by authority. Roberts v. Austin, 
26 Iowa, 315; Forgarties v. Stute Bank, 12 Rich. L. Rep. 
(3. C.)518; Munn v. Burch, 25 Il. 35; 1 Daniell, Neg. 
Inst., § 23; Willard’s Eq. Jur. (Potter’s ed.) 464. 

There is certainly no good ground for holding that a 
check or a draft drawn upona fund in bank is not an 
equitable assignment as between the drawer and payee; 
and in a case where there is no controversy as to the 
rights of the bank or drawee it does not lie in the 
mouth of the drawer or his assignee to say that such 
an instrument is not an equitable assignment. If it 
were conceded that as a general rule a check drawn 
upon a part of a fund in bank will not of itself operate 
as an assignment pro tanto, it is very clear to my mind 
that this isa case which acourt of equity might well 
regard as an exception to any such general rule. As 
already suggested, the holder of the fund has come 
voluntarily into a court of equity, bringing the fund 
with him, and disclaiming all interest in it, asks the 
court to dispose of it as between the check-holder and 
the assignee, according to equity. It is a case, too, in 
which it appears that in equity the fund was the prop- 
erty of Newman & Co. before the check was executed, 
being the proceeds of a collection made for them by 
Adae & Co. As between the parties who are now 
claiming this fund a court of equity would have 
decreed the payment of it to Newman& Co. on the 
ground that Adae & Co. held it for them as the pro- 
ceeds of a collection made as their agents, and there- 
fore proceeds of their property. Superintendent, etc., 
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v. Heath, 2 McCarter (N. J.) 22; Overseers of Poor v. 
Bank of Va., 2 Gratt. 544. It is well settled that the 
principal may follow his property into the hands of his 
agent or factor and recover it or its proceeds from him. 
Veil v. Admr. of Mitchell, 4 Wash. 105; Bank v. King, 
57 Penn. St. 202; Buch v. Forsyth, 14 Bush, 499; Cook 
y. Tallis, 18 Wall. 332. 

An assignee for general creditors can assert no claim 
that was not good in the handsof his assignor. Roberts 
vy. Austin, 26 Iowa, 315; Hagerty v. Pulmer, 6 Johns. 
437; Walker v. Miller, 11 Ala. 1067; Clark v. Flint, 22 
Pick. 231; Burrill on Assignments, 483, 484, and author- 
ities cited. 

If there had been no assignment, and this were a 
controversy between Adae & Co. and Newman & Co., 
it would, I apprehend, hardly be contended that the 
right of the latter to a decree for the money could be 
questioned. Such a decree would only give them their 
own—the proceeds of their property, to wit, certain 
choses in action left with their agent, Adae & Co., for 
collection, and by them collected. As the assignees 
can assert no claim as purchasers, and have no equities 
which did not belong to the assignors, [ am clearly of 
the opinion that the defendants Newman & Co. are 
entitled to a decree for the amount of the face of their 
bill of exchange, to wit, $1,072. The balance of the 
fund, after payment of costs, should go to the as- 
signees. 

Decree accordingly. 
aiauineine 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CONSTITUTIONAL LAW — STATE TAX ON PROPERTY 
IN TRANSIT. — One State cannot levy a tax upon prop- 
erty in commercial transit to another State or country. 
Acargo of corn purchased in Iowa for the purpose of 
shipment to Canada was removed to the railway and 
temporarily stored in cribs to await transportation. 
Held, while so stored for a reasonable time, to be in 
transit and exempt from taxation, provided the pur- 
chaser intended to ship immediately, or as soon as 
transportation could be conveniently obtained. Carrier 
vy. Gordon, 21 Ohio St. 605, distinguished. U.S. Cire. 
Ct. Iowa, May 11, 1881. Ogilvie v. Crawford County. 
Opinion by McCrary, C. J. 

FRAUDULENT CONVEYANCE — WHEN FRAUD PRE- 
SUMED —SUBSEQUENT CREDITOR. — Fraud will be 
presumed where a voluntary conveyance to a wife is 
followed within a short time by the fraudulent dispo- 
sition of the remaining estate of the grantor. Such 
conveyance will be void as to all subsequent as well as 
all prior creditors of the grantor. It does not seem to 
be necessary to show injury to the creditors, in addi- 
tion to a fraudulent intent in order to avoid a con- 
veyance upon the ground of fraud. If however a 
person, when about to contract debts makes a volun- 
tary conveyance, with the actual intent to deprive his 
future creditors of the means of enforcing collections 
of their debts, and this purpose is accomplished, such 
subsequent creditors are unquestionably thereby in- 
jured. Bump Fr. Conv., 311; Story’s Eq. Jur., § 362; 
Sexton v. Wheaton, 8 Wheat. 229; Kerr., Fr. & Mist., 
206. U.S. Cire. Ct., lowa, April 29, 1881. Burdick v. 
Gill. Opinion by McCrary, C. J. 


FRAUDULENT REPRESENTATIONS — PLEADING IN 
ACTION FOR — STRANGER ACTING UPON, WHEN HE 
MAY SUE ONE MAKING — RECEIVER OF RAILROAD 
COMPANY. — In an action for false and fraudulent rep- 
resentations, the allegation that such representations 
were wrongful, false and fraudulent is sufficient, where 
the said representations have been set out with due 
particularity. Langsdale v. Girton, 51 Ind. 99; Thomas 





v. Beebe, 25 N. Y. 244; Bayard v. Malcolm, 2 Johns, 
550; Norris v. Milwaukee Dock Co., 21 Wis. 131; Wat- 
son v. Cheshire, 18 Iowa, 202. It need not appear that 
the fraudulent representations were made directly and 
individually to the plaintiff, but it is sufficient if it be 
shown that he was authorized to act, and did act, upon 
such representations. In such action, if the party 
suing is not the party to whom the false representa- 
tions were made, it must appear that they were made 
with the intent that they should be acted upon by the 
parties, and that they were so acted upon by the 
plaintiff. In this case the receiver of a railroad exe- 
cuted and placed upon the market certain certificates 
payable to A. or bearer, which contained upon their 
face certain false representations, intended to deceive 
whoever might purchase the same. Held, that a bona 
fide purchaser, before maturity and without notice, 
relying upon such fraudulent representations, might 
recover in an action for damages, although such 
receiver had no purpose to defraud and deceive such 
specific purchaser when he executed the said certifi- 
cates. Held, further, that the fact that the payee A. 
participated in the fraud would not relieve the maker 
from liability, nor render it necessary that such payee 
should be joined in the action as a party defendant. 
Held, further, that the representations contained in 
such certificates were not warranties upon which an 
action could be maintained by the purchaser. Bruff v. 
Mali, 36 N. Y. 200; Bigelow on Fraud, 89; Cazeau v. 
Mali, 25 Barb. 578; Bartholomew v. Bentley, 15 Ohio, 
660; Railroad Co. vy. Schuyler, 34 N. Y.30; Barry v. 
Croskey, 2 J. & H. 136; Peck v. Gurney, L. R., 6 H. of 
L. 377. U.S. Cire. Ct., Lowa, May 11, 1881. Bank of 
Montreal v. Thayer. Opinion by McCrary, C. J. 


NEGLIGENCE — IN SHIP FURNISHING UNSAFE MA- 
CHINERY TO UNLOAD — MASTER AND SERVANT. — 
Where a stevedore, having contracted with the steam- 
ship R. to discharge her cargo of Spiegel iron with the 
use of her derrick and chain, employed the libellant to 
assist in unloading, and the latter, while so engaged in 
the lower hold, was severely injured by the falling of a 
loaded tub, with part of the chain which had parted, 
the break being due to a defective link, held, that the 
allegation in the answer that the libellant and steve- 
dore were co-servants of the respondent, being obvi- 
ously a mistake, and there being no privity between 
the libellant and the respondent, the plaintiff cannot 
recover for a breach of contract; that in such a case it 
would seem the employer can only be held liable if the 
defect in the article that caused the injury was of an 
imminently dangerous nature; that even if the degree 
of negligence sufficient to make the respondent liable 
as employer were enough, still the plaintiff cannot 
recover, —the evidence showing that the defective 
chain was examined with ordinary care before being 
used, was apparently strong enough for the purpose 
intended, and that the defect was neither known to 
nor discoverable by the respondent by the exercise of 
such care. Loop v. Litchfield, 42 N. Y. 351; Burke v. 
De Castro Co., 11 Hun, 354; The Germania, 9 Ben. 358; 
The Aalsemond, id. 208; De Graff v. Railroad Co., 76 
N. Y. 125. U.S. Dist. Ct., January 26, 1881. The 
Rheola. Opinion by Choate, D. J. 


UCU PD )teSC(O 
KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1881. 


EMBLEMENTS — TITLE TO — UPON ENFORCEMENT OF 
VENDOR'S LIEN. — On the 27th of October, 1875, S., 
beingthe owner of certain real estate, entered into a 
written contract with H. to sell bim theland at a 
stipulated price, which H. agreed to pay. Ul. paida 
part of the purchase-money, but failed to pay all. 8. 





*A ppearing in 7 Federal Reporter. 





*To appear in 25 Kansas Reports. 
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brought an action on March 24, 1877, to enforce his lien 
for the unpaid purchase-money. H. was then in pos- 
session of the land under the contract of purchase. On 
September 18, 1877, plaintiff obtained a judgment in 
theaction against H. for $490, and an order decreeing 
the judgment alien upon the land, and also an order 
to sell the land to satisfy the same. After the rendi- 
tion of the judgment, and during the months of Sep- 
tember and October, 1877, H. sowed wheat on the land 
which afterward matured. On November 5, 1877, an 
order of sale was issued upon the judgment of Septem- 
ber 18, 1877. On December 22, 1877, the sheriff sold the 
land to 8. at public sale, and at the December term of 
court for 1877 the sale was confirmed and the sheriff 
directed to execute a deed to the purchaser. Ou March 
1, 1878, the sheriff executed to S. a conveyance of the 
land, and 8. took possession. The wheat crop became 
fit fur harvesting in June, 1878, and on or about June 
15, 1878, S. cut down the wheat and placed it in shock 
on the land, without consent of H. On orabout June 
20,1878, H. and one R., without the knowledge or con- 
sent of S., took possession of the wheat, threshed it 
out, and placed it in a bin on the premises of R. eld, 
in an action by S. against H. and R. to recover imme- 
diate possession of the wheat, that upon the foregoing 
facts S. ought to recover the wheat, as he was entitled 
to the crops on the land at the time of the delivery of 
the deed to him, in preference to H. or R. Jones v. 
Thomas, 8 Blackf. 428; 2 Jones on Mortg.. § 1658; Ste- 
vens v. Chadwick, 10 Kans. 406; Scriven v. Moote, 36 
Mich. 64. Smith v. Hague. Opinion by Horton, C. J. 


PARTNERSHIP — LEVY UPON FIRM PROPERTY FOR 
PARTNER'S INDIVIDUAL DEBT. — An officer holding an 
order of attachment against the property of an indi- 
vidual partner may levy such attachment on the inter- 
est of such partner, and take the partnership property, 
or a portion thereof, into his possession, and sell the 
interest of the partner in such property. Moore y. 
Pennell, 52 Me. 162; Russ v. Fay, 29 Vt. 381, 386; 
Branch v. Wiseman, 51 Ind. 3; White v. Jones, 38 IL. 
160; Andrews v. Keith, 34 Ala. 727; Wiles v. Maddox, 
26 Mo. 77. Hershfield v. Claflin. Opinion by Valen- 
tine, J. 


SHERIFF— WAIVER OF AMERCEMENT— ORDER OF 
AMERCEMENT NOT CONCLUSIVE ON SURETIES. — (1) If 
a sheriff, after return day of an execution, transmits to 
the clerk of the court issuing the execution d@ll the 
moneys collected on the writ, less legal fees thereon, 
with a written statement that the writ has been lost 
or mislaid, and such statement is filed with the clerk, 
and thereafter the plaintiff in the execution accepts 
the proceeds of the writ, he thereby waives the neglect 
and absolves the sheriff from amercement for omitting 
to return the execution. In Trigg v. McDonald, 2 
Humpbh. 386, it was held that where a plaintiff in the 
execution received money collected on the writ, he 
thereby waived his right of action against the sheriff 
for a false return on the writ forthe balance. So the 
acceptance by the plaintiff of the money collected on 
the execution ratified the action of the sheriff—so far, 
at least, as to absolve him from amercement for the 
neglect in the non-return of the execution. Watson on 
Sheriffs, 204. This doctrine is not in conflict with 
Bond v. Weber, 17 Kans. 410. (2) Although the sure- 
ties of a sheriff may be made parties to a judgment of 
amercement under the code, by action to be com- 
menced and prosecuted as in other cases, the order or 
judgment of amercement is not conclusive as to the 
sureties, who may, in such a proceeding, prove every- 
thing which would have protected the officer from lia- 
bility. In Crawford v. Word, 7 Ga, 445, it was held 
that a rule absolute against the sheriff, ordering him 
to pay over money, is neither an extinguishment of 
his official security, nor a bar to a suit against his 
sureties; and that inasuit on the bond the order is 














conclusive against the officer, but presumptive evi- 
dence only against the sureties; and they were allowed 
to prove everything ab origine which would have pro- 
tected the officerfrom liability. In Shelby v. Goy- 
ernor, 2 Blackf. 289, an action of debt was brought ona 
sheriff's bond by the governor, for the use of an exe- 
cution creditor against the administrator of the sher- 
iff's surety. The gravamen was, the sheriff's failure to 
return the execution. The declaration averred, inter 
alia, that the execution creditor had previously ob- 
tained a judgment against the sheriff for the same 
neglect of duty then complained of. At the trial the 
plaintiff offered in evidence the previous judgment 
against the sheriff. The Circuit Court refused to 
admit the evidence, and the decision was on a writ of 
error approved of. In Lucas v. Governor, 6 Ala. 826, 
it was declared that a recovery in an action against a 
sheriff fora false return was no evidence to fix the 
liability of his sureties when they were sued upon his 
official bond. In Whitehead vy. Woolfolk, 3 La. Ann, 
43, which was a bond for the faithful discharge of duty 
as receiver, it was held that a judgment ascertaining a 
balance against him as receiver was not conclusive 
against the sureties. In Atkins v. Baily, 9 Yerg. 111, 
a judgmeut by confession of a constable or upon testi- 
mony of witnesses was deemed evidence against the 
sureties of such officer, but not conclusive; and the 
sureties were adjudged the right to prove or establish 
such facts as showed that the principal was not liable. 
See, also, Taylor v. Johnson, 17 Ga. 521; State v. Mar- 
tin, 20 Ark. 629; Giltinan v. Strong, 64 Penn. St. 242; 
De Greiff v. Wilson, 30 N. J. Eq. 455; Pico v. Webster, 
14 Cal. 202; Brandt on Suretyship, §$ 1, 524, 525, 530. 
Graves v. Bulkley. Opinion by Horton, C. J. 
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MISSOURI SUPREME COURT 


ABSTRACT.* 


LANDLORD AND TENANT — PARTITION. — The pur- 
chaser of leased land sold under a decree in partition 
is entitled to the unpaid rents accruing from the day of 
Citing Taylor on Landlord and Tenant, § 383. 
Opinion by Norton, J. 


sale. 
Stevenson v. Hancock. 

REPLEVIN — CROPS — EVIDENCE — JUDICIAL NO- 
Tice. —(1) Corn in the stalk is the subject of replevin; 
and this without regard to whether it is growing, or 
having matured, has ceased to derive any nourishment 
from the soil. Citing 2 Schouler on Pers. Prop. 468; 2 
Bingham on Real Prop. 584; Benjamin on Sales, §$ 120, 
121, 126. (2) The court will take judicial notice that 
corn is mature in the month of December. Citing 
Floyd v. Ricks, 14 Ark. 286; Bliss Code Pleading, § 188; 
1 Greenl. on Ev,, §5. Garth v. Caldwell. Opinion by 
Sherwood, C. J. 

STATUTE OF LIMITATION — OBLIGATION PAYABLE 
ON DEMAND — DELAY IN DEMAND. — Where delay in 
making demand is contemplated by the express terms 
of an obligation payable on demand, there is no rule 
of law which requires that the demand be made within 
the statutory period for bringing an action. Thus, 
where an obligation for the payment of money one 
day after date contained a condition that if the payee 
should demand payment during her natural life it 
should be due and payable; but in case of her death 
before any or all of the debt should be paid, it should 
not be paid atall. JZeld, that ademand made by the 
payee more than ten years after the date of the paper 
was in time, and that an action brought immediately 
thereafter was not barred by limitation. Citing Palmer 
v. Palmer, 36 Mich. 487; Laforge v. Jayne, 9 Barr. 410; 
Codman v. Rogers, 10 Pick. 112. Jameson v. Jameson. 
Opinion by Norton, J. 


WILL — PERSONAL CHARGE ON DEVISEE FOR LIFE 
— DEVISE OF ‘*‘ WHAT REMAINS’’ AFTER LIFE ESTATE. 











* To appear in 72 Missouri Reports. 
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— A testator by his will appointed his wife executrix 
of his estate, willed that all his just debts be paid, and 
that his wife raise his children as she might think 
proper, and bequeathed to her ‘‘all my (his) estate, 
both real and personal, during her natural life or wid- 
owhood, and what then remains to be equally divided 
among my (bis) children.’”’ Held, that the clauses re- 
lating to the payment of debts and the rearing of the 
children imposed no personal charge upon the wife, so 
as to afford an opportunity for the application of the 
rule, that when a will imposes a charge on the person 
of a devisee, it creates a fee; neither do the words 
“what then remains’’ imply a power of disposition of 
the real estate, annexed to the life estate devised to the 
wife; they are to be limited to the personalty. The 
wife’s interest in the realty therefore was a simple life 
estate. Citing Jackson v. Bull, 10 Johns. 151; Frog- 
morton v. Holyday, 3 Burr. 1624; Smith v. Bell, 6 
Peters, 74; Brandt v. Va. Coal & Iron Co., 93 U.S. 
$32; Owen v. Ellis, 64 Mo. 77; Campbell v. Johnson, 65 
id. 4359; Owen v. Switzer, 51 id. 322; Gregory v. Cow- 
gill, 19 id. 415; Siegwald v. Siegwald, 37 IIL. 435; Green 
v. Hewitt, 97 id. 113; 8. C., 12 Cent. L. Jour. 58; and 
denying Ramsdell v. Ramsdell, 21 Me. 288; Scott v. 
Perkins, 28 id. 22; Shaw v. Hussey, 41 id. 495; Harris v. 
Knapp, 21 Pick. 413; Paine v. Barnes, 100 Mass. 470. 
‘oote v. Sanders. Opinion by Heury, J. 


o———— 


RHODE ISLAND SUPREME COURT AB- 
STRACT.* 

CONFLICT OF LAW — LEX LOCI CONTRACTUS— GOODS 
SOLD IN ONE STATE TO BE SENT TO ANOTHER BY CAR- 
RIER. —A., dealing in liquors in New York, sues B., a 
liquor dealer in Woonsocket in Rhode Island, for the 
price of liquors delivered to B. in New York, B. paying 
the freight to Woonsocket. Held, affirming Schlesin- 
ger & Blumenthal v. Stratton, 9 R. 1. 578, that the sale 
was consummated in New York. Held, further, that 
the action was not prohibited by the Rhode Island 
statute making sales of liquor unlawful, and could be 
maintained. Evidence was adduced to show that the 
sale was the result of an order solicited in Woonsocket 
by A’sagent. Held, that this was immaterial, for the 
order, if given for a sale in New York, was not viola- 
tive of the Rhode Island statute, and if given for a 
sale in Rhode Island remained ineffective. Mack v. 
Lee. Opinion by Durfee, C. J. 

(Decided April 2, 1881.] 


CORPORATION — RESIDENCE OF — STATE COURT CAN- 
NOT APPOINT RECEIVER OF FOREIGN. — A foreign cor- 
poration is for purposes of jurisdiction a ‘resident ”’ 
of the State which creates it; hence under the Rhode 
Island statute the Supreme Court of that State has no 
power to appoint a receiver of the estate of a foreign 
corporation doing business in Rhode Island, following 
Phillips v. Newton, 12 R. I. 489; Claflin v. Beach, 4 
Metc. 392. The proper seat or “residence” of sucha 
corporation is the State which created it and which 
continues it in existence, otherwise the corporation 
might have its residence in a multitude of jurisdic- 
tions. And see Taft v. Mills,5 R. 1. 393, and cases 
cited. This view is confirmed by the decisions on the 
analogous question in relation to the jurisdiction of 
the United States courts, the more recent of which 
hold that a corporation is to be deemed “‘a citizen’ of 
the State by which it was created without regard to 
the citizenship of the corporators. Ang. & Ames on 
Corp., § 407; Louisville Railroad Co. v. Letson, 2 How. 
U. 8. 497; Ohio & Mississippi Railroad Co. v. Wheeler, 
1 Black, 286; Muller v. Dows, 4 Otto, 444. The appear- 
auce and submission of the corporation are ineffectual 





* To appear in 13 Rhode Island Reports, 








to give jurisdiction. Stafford v. American Mills Co. 
Opinion by Durfee, C. J. 
(Decided May 30, 1881.] 


PARTY — CREDITOR AT LARGE CANNOT BRING SUIT 
TO DETERMINE VALIDITY OF CLAIM AGAINST DEBTS.— 
A., being a creditor of B., brought trespass on the case 
against C. and others, charging them with conspiring 
to prevent A. from obtaining payment out of the estate 
of B. and with receiving from B. fictitious mortgages, 
by means of which they took B.’s personalty and se- 
creted it so that A. could not attach it and thus lost his 
claim. Itappearing that A. had no lien on B.’s estate 
by attachment, levy or otherwise, and was only a 
creditor at large of B., held, that the action could not 
be maintained. There is some conflict of authority on 
the question raised, but the more numerous and the 
better-reasoned and stronger cases are against the 
action. The principal ground of decision in these cases 
is that the damage, which is the gist of the action, is 
too remote, uncertain and contingent, inasmuch as the 
creditor has, not an assured right, but simply a chance 
of securing his claim by attachment or levy, which he 
may or may not succeed in improving. It is impossi- 
ble to find any measure of damages for the loss of such 
a mere chance or contingency. Another ground, 
added in some of the cases, is that no action would lie 
in favor of such a creditor against the debtor for put- 
ting his property beyond the reach of legal process, if 
the debtor were to do it by himself alone, and that 
what would not be actionable if done by himself alone, 
cannot be actionable any the more when done by him 
with the assistance of others. The first of these 
grounds which is the fundamental one has been chiefly 
relied on. Lamb v. Stone, 11 Pick. 527; Wellington v. 
Small, 3 Cush. 145; Moody v. Burton, 27 Me. 427, 431; 
Adler v. Fenton, 24 How. (U. 8.) 407; Austin v. Bar- 
rows, 41 Conn. 287, 296; Kimball v. Harman, 34 Md. 
407, 410; Bradley v. Fuller, 118 Mass. 239. See, also, 
Bump on Fraud. Conv. 505-6; Cooley on Torts, 124, 
586. Klous v. Hennessey. Opinion by Durfee, C. J. 
(Decided June 14, 1881.] 


SHERIFF — CANNOT ARREST OR DETAIN PRISONER IN 
COURT IF NOT HIS OWN BUT IN CASE OF ESCAPE — DUTY 
or.—(1) The sheriff of one county cannot make an 
arrest in another county except on fresh pursuit in 
case of an escape, nor can he detain in such other 
county an arrested prisoner, except under a writ of 
habeas corpus. Platt v. The Sheriffs of London, 
Plowd. 35, 87; Hammond v. Taylor, 3 B. & A. 408; 
Watson's Sheriff, 60, 61; Avery v. Seeley, 3 Watts & 
Serg. 494. (2) A sheriff is not obliged to travel about 
with an arrested prisoner to enable ‘the latter to pro- 
cure bail. Page v. Staples. Opinion by Matteson, J. 
[Decided May 7, 1881.] 


—_—_—__q____—. 


FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT — WHAT IS NOT — FAIL- 
URE OF CONSIDERATION. — In an action upon the fol- 
lowing instrument, dated and signed by defendant: 
“On or before the first day of June, 1876, for value 
received in a Minnesota Seeder, I promise to pay to 
Thompson & Duncan, or order, $38, payable at the —— 
in New Ulm, with interest at 10 per cent per annum, 
payable annually, from date, until paid; and in addi- 
tion I will pay five dollars attorney's fees if the first 
note is collected by suit. For the purpose of obtaining 
credit, I certify that Iown in my own name 8) acres of 
land, with 40 acres improved, in the town of Lafayette, 
county of Nicollet, State of Minnesota, worth $1,500 
above incumbrance. I also own $400 personal prop- 
erty over and above all indebtedness. The express 
condition of the sale and purchase of said seeder, No. 
3096, is such that the title, ownership, and right of 
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possession does not pass from Thompson & Duncan 
until this note and interest is paid in full, and the said 
Thompson & Duncan can have full power to declare 
this note due and take possession of said seeder, No. 
3096, at any time they may deem themselves insecure, 
even before maturity ef said note.’’ Held, that the 
instrument was not a negotiable promissory note, and 
that defendant could set up a failure of consideration 
therefor as a defense. See Third Nat. Bank v. Arm- 
strong, 25 Minn. 531; Broughton v. Sherman, 21 id. 431. 
Even in the case of negotiable instruments the better 
doctrine would seem to be that a partial want or fail- 
ure of consideration may be shown in defense in an 
action upon them in the hands of the original holder, 
or of those who stand in his shoes. Harrington v. 
Stratton, 22 Pick. 510. But whatever may be the rule in 
case of negotiable instruments, it is well established 
that a partial want or failure of consideration, as 
through a breach of warranty, may properly be pleaded 
and proven in defense by way of reduction of the dam- 
ages recoverable upon a non-negotiable contract or in- 
strument. Reabv. McAllister, 8 Wend. 109. Minne- 
sota Sup. Ct., July 27, 1881. Stevens v. Johnson. Opin- 
ion by Berry, J. 


Usury — TAKING BY AGENT NOT IMPUTABLE TO 
PRINCIPAL WITHOUT KNOWLEDGE — SUBSTITUTED OB- 
LIGATION TO INNOCENT PARTY.— (1) If an agent in 
good faith makes a loan for another and without the 
knowledge or authority of his principal, and for the 
agent’s own benefit exacts more than legal interest, 
the loan is not thereby rendered usurious. Tyler on 
Usury, 103; Condit v. Baldwin, 21 N. Y.219; Lloyd v. 
Scott, 4 Pet. 205; U. S. Bank v. Waggener, 9 id. 378; 
Jones v. Berryhill, 25 Iowa, 289; Dagnall v. Wigley, 11 
East, 43; Solarte v. Melville, 7 Barn. & Cress. 430; 
Coster v. Dilworth, 8 Cow. 299; Smith v. Marvin, 27 N. 
Y. 137; Bell v. Day, 32 id. 165; Baxter v. Buck, 10 Vt. 
548; Muir v. Newark Ins. Co.,16 N. J. Eq. 587; Cono- 
ver v. Van Mater, 18 id. 486; Rogers v. Buckingham, 
33 Conn. 81; Hopkins v. Baker, 2 P. H. (Va.) 110; 
Gokey v. Knapp, 44 Iowa, 32; Wyliis v. Ault, 46 id. 46; 
the result summed up in 17 Alb. LJ. 116; Barretto 
v. Snowden, 5 Wend. 181. (2) Where a usurious 
obligation is passed for value to an innocent purchaser 
without notice of the usury, who afterward takes a 
new and substitute security for the debt, there being 
no taint of usury in the second transaction, the plea of 
usury to the substituted obligation cannot be sus- 
tained. Powell v. Waters, 8 Cow. 669; Kent v. Walton, 
7 Wend. 257; Dix v. VanWyck, 2 Hill (N.Y.) 522; Smed- 
burg v. Simpson, 2 Sandf. 87; Smedburg v. Whittlesey, 
3 Sand.Ch. 323; Smalley v. Doughty, 6 Bosw. 66; Hough- 
ton v. Payne, 26 Conn. 396; Brown v. Waters, 2 Ch. 
Cas. 209; Bearce v. Barstow, 9 Mass. 45; Campbell v. 
McHarg, 9 Iowa, 357; Wendlebone v. Parks, 18 id. 546. 
(3) A. placed $10,000 in B.’s hands to loan. B. made 
the loan to the defendant, giving him $8,000, retaining 
$2,000 as commission, and receiving in his own name 
defendant's note for $10,000, with semi-annual interest 
notes of $500 each. B. retained custody of the notes, 
but recognized them as the property of A., who re- 
ceived the interest, but knew nothing of the usury, 
and gave B. no authority to retain any bonus out of 
the sum loaned, or take more than legal] interest there- 
for. The plaintiff purchased the notes in good faith at 
their face value without knowledge of the usury in the 
original loan, and afterward, through B. & Co., made 
anew contract with the defendant by which he ad- 
vanced him $1,000, surrendered the note, and received 
from him the note now in suit for $11,000. Plaintiff 
did not know that B. & Co. retained $500 of the $1,000 
he advanced as commission for procuring the re-loan. 
The defense of usury being set up in suit to foreclose 
the mortgage given to secure the note, held, that as 
neither A. nor the plaintiff had any knowledge of the 





usury, and derived no benefit from it, the plea of usury 
must be overruled. That A. was to be regarded as the 
lender of the money, although B. failed to disclose his 
principal and took the notes in hisown name. That 
plaintiff could still recover though B. be regarded as 
the lender, since the substitution of the new security 
purged the loan of the taint of usury in his hands as 
an innocent assignee. That the statutes of Lowa rela- 
tive to usury have not modified the foregoing rules of 
law. U.S. Cire. Ct., April, 1881. Palmer v. Call. 
Opinion by McCrary, C. J. (7 Fed. Rep. 737.) 
Re es 


RECENT ENGLISH DECISIONS. 











CoPpyRIGHT—NOT ALLOWABLE OF TITLE PREVIOUSLY 
usED.—The plaintiff published a story called ‘Splendid 
Misery,” in parts ina weekly serial, which was duly 
registered. The defendant subsequently published a 
novel under the same title in parts, which came out in 
a weekly newspaper. It was proved that in 1801 was 
published a novel under the same name by J. S. Surr. 
There was no evidence that the author of the story 
published in the plaintiff's serial had invented the title 
“Splendid Misery ”’ or that he had not himself copied 
it. Held, (reversing the decision of Bacon, V. C., 43 
L. T. Rep. [N. 8.] 470) that the plaintiff had no copy- 
right in the title ‘Splendid Misery ;"’ that the want of 
evidence as to invention, by the author, of the title of 
the plaintiff's story would itself have been sufficient to 
disentitle the plaintiff to relief; that there must be 
something original in a work in order to give the author 
any copyright in it, and that inasmuch as the title of 
the book had been used before, it could not be said 
that the author of the plaintiff's story had originated 
its title. Semble, that there can be no copyright in the 
title of a book, but thatin the case of a taking of the 
title of another man’s book for the purpose of passing 
off the second book as the work of the author of the 
former book, an action willlie on the ground of fraud. 
Weldon v. Dicks (39 L. T. Rep. [N. 8.] 467; L. R., 10 
Ch. Div. 247), overruled, so far as it decided that there 
was copyright in title of a book, but approved so far 
as it decided that there might be a trade-mark in such 
title. Ct. Appeal May 24, 1881. Dicks v. Yates. 
Opinions by Jessel, M. R., and James and Lush, L. JJ., 
44 L. T. Rep. (N. 8.) 660. 

DEED — RESTRICTIONS ON USE OF PREMISES — NOTICE 
OF COLLATERAL DEED CONTAINING COVENANTS. — A 
conveyance in fee of building land was made to a pur- 
chaser, subject to a restrictive covenant contained in 
a collateral deed binding the purchaser and his assigns 
not to erect upon the land any building other than a 
private dwelling-house. The land was afterward 
leased, and the lessee erected upon it a corrugated iron 
building as an art studio for ladies. Held, in an action 
by the original vendor, against the lessee, that the 
erection was an infringement of the covenant, as being 
in po way appurtenant to a private dwelling-house, 
and that any representation by the lessor to the lessee 
that there was no restrictive covenant, did not protect 
the lessee from being affected with constructive notice 
of the lessor’s title. A purchaser who has notice of a 
deed which necessarily affects the vendor’s title has 
notice of the contents of such deed, and is not excused 
from the consequences of not having examined it by 
reason of the vendor having, in answer to inquiries, 
represented that the deed did not prejudicially affect 
the property to be conveyed; but notice of a deed 
which does not necessarily affect the property to be 
conveyed, e. g., of a marriage settlement, is not con- 
structive notice of the contents of the deed if the pur- 
chaser is told at the same time that such deed does not 
affect the property to be conveyed. Dictum of Turner, 
L. J., in Wilson v. Hart, 14 L. T. Rep. (N. 8.) 499; L. 
R., 1 Ch. App. 463, observed upon. Cases referred to, 
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Jones v. Smith, 1 Harr. 43; Carter vy. Williams, L. R., 
9 Eq 678; Cole v. Sims, 22 L. I’. Rep. 132, 277; Talk v. 
Moxhay, 2 Ph. 774. Ch. Div., May 13, 1881. Putman 
y. Harland. Opinion by Jessel, M. R., 44 L. T. Rep. 
(N. 8.) 728. 


NUISANCE — MAINTENANCE OF INFECTIOUS DISEASE 
HOSPITAL BY PUBLIC BOARD. — The appellants, a body 
duly constituted under the Metropolitan Poor Act, 
1867, pursuant to an order of the local government 
board, and under the powers given them by that act, 
built a hospital which they used for the reception of 
persons suffering from smallpox and other infectious 
diseases. The respondents, who were the owners and 
occupiers of land adjacent to the hospital, brought an 
action against the appeliants, alleging that the hospital 
was so constructed as to bea nuisance to them, and 
the jury found that it was so in fact. Held (affirming 
the judgment of the court below) that as the act did 
not authorize any interference with private rights, nor 
necessarily require any thing to be done under it which 
might not be done without causing a nuisance, the fact 
that the appellants had acted bona fide in discharge of 
their duties under the act, and in pursuance of the 
orders of the local government board, was no defense 
to the action. Cases referred to, Rex v. Pease, 4 B. & 
Ad. 30; Hammersmith R. Co. v. Brand, L. R., 4 H. of 
L. 171; Rex v. Burnett, 4 M.& 8.272; Barnes v. Baker, 
1 Ambl. 158; Anonymous, 3 Atk. 750; Rex v. Sutton, 
4 Burr. 2116; Rex v. Vantandillo, 4 M. &S. 73; Clowes 
vy. Staffordshire W. Co., L. R.,8 Ch. 126. House of 
Lords, March 7, 1881. Munagers of Metropolitan Asy- 
lums District v. Hill. Opinions by Lord Chancellor 
Selborne and Lords Blackburne and Watson, 44 L. T. 
Rep. (N. S.) 653. 


whey 


PRIVILEGED COMMUNICATIONS—BEFORE LITIGATION, 
BETWEEN SOLICITOR AND SURVEYOR CONSULTED BY 
HIM NOT PRIVILEGED. — Where a solicitor is consulted 
by a client in a matter as to which no dispute has 
arisen, and applies to a surveyor or other third party 
for information necessary that the solicitor may give 
legal advice to the client, the communications between 
the solicitor and third party are not privileged from 
discovery in legal proceedings subsequently commenced 
by or against the client. By their affidavit of docu- 
ments the defendants stated that they objected to 
produce some of the documents set forth in the second 
part of the first schedule, on the ground that they con- 
sisted of confidential correspondence between their 
former solicitors and their present solicitors, and their 
former estate agent and surveyor and their present 
estate agent and surveyor. Held (reversing the decis- 
ion of Bacon, V. C.}, that the defendants must produce 
the correspondence, except such, if any, as the defend- 
ants should state by affidavit to have been prepared 
confidentially after the dispute had arisen between the 
plaintiff and defendants, and for the purpose of obtain- 
ing evidence and legal advice for the purpose of the 
action. Wilson v. Northampton & Banbury Junction 
R. Co., 27 L. T. Rep. (N. 8S.) 507; L. R., 14 Eq. 477, 
observed upon. Ct. of App., April 6, 1881. Wheeler 
v. La Marchant. Opinions by Jessel, M. R., and Brett 
and Cotton, L. JJ., 44 L. T. Rep. (N. 8.) 682. 


——__¢_____—_— 


NEW YORK STATE BAR ASSOCIATION. 


ANNUAL MEETING TO BE HELD IN ALBANY, 
SEPTEMBER 20, 1881. 


Morning Session. 


HE meeting, which will be held in the Court of 
Appeals room, in the New Capitol, will be called 

to order by the Hon. Sherman 8S. Rogers, President, at 
The morning session will 


ten o’clock in the forenoon. 





be devoted to the transaction of business in the fol- 
lowing order: 

Appointment of committee to nominate officers for 
the ensuing year. 

Reading minutes of last meeting. 

Nominations for membership. 

Report of Executive Committee. 
Chairman. 

Report of the Treasurer. Martin W. Cooke. 

Report of Corresponding Secretary. Julien T’. Davies. 

Report of Committee on Admissions. Peter S. Dan- 
forth, Chairman. 

Report of Committee on Law Reform. 
Hale, Chairman. 

Report of Committee of Grievances. 
ton, Chairman. 

Report of Committee on Legal Biography. 
Allen Butler, Chairman. 
Election of Members. 
Election of Officers. 
Reports of Special Committees. 
Miscellaneous business. 
Special Orders. 


Albert Mathews, 


Matthew 
Isaac S. New- 


William 


Afternoon Session. 


The Association will reconvene at three o’clock P. M., 
when the following will be the order: 

Annual Address. Hon. Stanley Matthews, Associate 
Justice of the Supreme Court of the United States. 

Report of the Committee on Prizes. John I. Gil- 
bert, Chairman. 

Essays will be read by members of the Association, 
as follows: William M. Ivins, of New York, subject: 
“Municipal Government;’’ Nathaniel C. Moak, of 
Albany, subject: ‘‘ Experts and Expert Testimony; ” 
Richard L. Hand, of Elizabethtown, subject: ‘Some 
Thoughts on the Law of Agency;’’ J. H. Hopkins, of 
Rochester, subject: ‘A Glance at Certain Rights, 
State and National;”’’ Sheldon T. Viele, of Buffalo, 
subject: “State Legislation and Charity Organiza- 
tion,” and others upon subjects to be announced. 

All members of the Bar are invited to attend the 
afternoon session. 

At half-past six o’clock P. M., the annual dinner will 
be had at the Kenmore Hotel. 

Tickets may be procured at the Kenmore Hotel. 

By order of the Committee of Arrangements. 

PEYTON F. MILLER, Chairman. 

CHARLES J. BUCHANAN, Secretary. 


W. M. Ivins, 

CHARLES J. BUCHANAN, 

CHARLES HUGHES, 

G. M. DIven, 

Martin W. Cooke, 

JOHN G. MILBURN, 
Committee of Arrangements. 
—— > 


NEW BOOKS AND NEW EDITIONS. 


WILuIAmson’'s Book or DEEDs. 


Extuiott F. SHEPARD, 
PEYTON F. MILLER, 
JOHN R. Putnam, 
NIcHOLAS EK. KERNAN, 
D. B. H111, 

A. W. Hickman, 





The Book of Deeds, containing Forms of Deed for each State 
and Territory, with full acknowledgments for husband 
and wife. By Edward H. Williamson, conveyancer, com- 
piler of the ‘Synopsis of Testamentary Laws.” F, & J. 
W. Johnson & Co., Philadelphia, 1881. Pp. 119. 


WELL printed and apparently well constructed 

manual, In giving a form for this State, what is 
called a ‘fee simple deed’ is set forth, —a full cove- 
nant deed. This form is very little used in our State, 
a simple warranty deed being the most common. Itis 
impossible to judge of the merits of such a book by 
merely looking over its pages, but if it is accurately 
compiled it will prove of considerable practical value. 
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Pocock’s Law or Costs. 

The Principles of the Law of Costs under the Judicature Acts. 
By William Archbutt Pocock, Esq., of the Middle Temple, 
Barrister-at-Law. London: Reeves and Turner, 1881. Pp. 
xv, 14, 

This is a very concise and well arranged manual of 
the new English law of costs, containing the orders 
and rules, with citations and quotations from opin- 
ions. It must be valuable to the practitioners for whom 
it is designed. 


Lyon AND REDMAN’s BILis oF SALE. 

The Law of Bills of Sale, with an Appendix of Precedents 
and Statutes. Third edition. By George Edward Lyon 
and Joseph Haworth Redman, of the Middle Temple. 
Esquires, Barristers-at-Law, joint authors of “A Concise 
View of the Law of Landlord and Tenant.’ London: 
Reeves and Turner, 1881. Pp. xxii, 277. 

We commended this work on the appearance of the 
second edition. See 16 Alb. L. J. 125. The work is 
revised and partly re-written. The demand for it is 
« demonstration of its merits. It seems a very con- 
venient and trustworthy manual, of principal interest 
of course to English lawyers. 

—_———_>____—__ 


CORRESPONDENCE. 


KANSAS PROHIBITORY Liguor Law. 


Editor of the Albany Law Journal: 

Hon. E. J. Phelps, in his address to the American 
Bar Association, says: ‘‘The laws relating to the trade 
in intoxicating liquors have occupied a large and in- 
creasing share of the attention of Legislatures.” 
But he does not mention the late laws on the subject 
in Kansas. 

We had thought that the liquor laws of Kansas were 
araong the most prohibitory in the country. In No- 
vember, 1880, an amendment to the Constitution was 
adopted by the people as follows: ** The manufacture 
and sale of intoxicating liquors shall be forever pro- 
hibited in this State, except for medical, scientific and 
mechanical purposes.’’ The Legislature at the session 
of 1881, passed “‘ An act to prohibit the manufacture 
and sale of intoxicating liquors, except for medical, 
scientific and mechanical purposes, and to regulate the 
manufacture and sale thereof for such excepted pur- 
poses.”’ By the act a druggist may obtain a permit for 
selling for the excepted purposes by giving a bond for 
$2,500, conditioned “that he will neither use, sell, bur- 
ter nor give away any of the liquors.’’ A manufac- 
turer for the excepted purposes must give a bond of 
$10,000, conditioned “that for any violation of the 
provisions of this act said bond shall be forfeited.”’ 
The act also provides that ‘all places where intoxicat- 
ing liquors are manufactured, sold, bartered or given 
away in violation of this act, or where intoxicating 
liquors are kept for sale, barter or use in violation of 
this act, are hereby declared to be common nuisances.” 
“*Every person who shall by the gift, sale or barter of 
intoxicating liquors cause the intoxication of any per- 
son or persons, shall be liable for and compelled to pay 
areasonable compensation to any person who may 
take charge of and provide for such intoxicated person, 
and $5 per day in addition thereto for every day such 
person shall be kept in consequence of intoxication, to 
be recovered by civil action in any court having juris- 
diction.” 

This law is enforced all over the State except in 
three or four of the largest towns. There is a strong 
sentiment in favor of appointing a State constabulary 
to enforce the law everywhere. It was perhaps an 
oversight in the president of the association that he 
did not notice this law. 


OrTrawa, Kansas, September 5, 1881. 


F. W. 








Editor of the Albany Law Journal: 

T. P. H. of Le Roy, N. Y, is referred to sections 158, 
159and 147, Code Criminal Procedure, for an answer to 
his query on page 180, vol. 24, Alb. L. J. 

Respectfully yours. 
JAMES A. DouGuas. 

Deut, N. Y., September 5, 1881. 

Seok 
NOTES. 

oe Kentucky Law Journal for September — its 

third number — contaims six original leading arti- 
cles contributed by members of the bench and bar. 
Among them we read with special interest one by Mr. 
Charles B. Seymour, on Digests and Indexes. The 
writer says: ‘It is not appropriate to omit a decision 
on negligence from the head ‘ Negligence’ and put it 
under the head ‘Telegraph,’ because the negligence 
was committed by a telegraph operator. As some re- 
viewer says, ‘a decision on larceny ought not to be put 
under the title ‘cow,’ because that animal was the 
thing stolen.’ ’’ We cannot assent to this. ‘*Telegraph” 
is an important and independent topic ina digest, and 
cases of negligence in respect to telegrams should 
be placed under it, with only a cross reference under 
‘““Negligence.”’ The same is true of ‘Carriers’ and 
**Negligence.”” Judge Buckner contributes an im- 
portant article on the Law of Murder; Mr. George M. 
Davie one entitled ‘‘ Are Parents and Children liable 
to support each other?” and Hon. Walter Evans one 
on Separate Estates of Married Women in Land. We 
think the editor, in an article entitled ‘‘The Author- 
ship of the Codes of Practice,’’ puts it too strongly 
when he says: ‘* Most lawyers have a vague idea that 
the New York Code was evolved entirely from the 
master mind of Mr. David Dudley Field, and that all 
our other American Codes are but slightly altered 
copies of that famous statute. But although Mr. Field 
is certainly entitled to much credit for his able and 
vigorous efforts to carry into effect the great pleading 
and practice reforms embodied in our Codes, their 
main features had long before received elaborate dis- 
cussion in England and were quite familiar to well- 
informed lawyers there and in this country. Except 
as tosome mivor details, Mr. Field’s work was not 
creative, but collative. That he should be generally 
accorded the sole credit of creating the Code of New 
York, merely because he had a main share in framing 
it, is absurd. But it is a fact, and well illustrates the 
popular fallacy that every effect is to be ascribed to but ° 
one cause, whereas every effect has really an infinite 
number of causes. The substance of the New York 
Code was the work of «a generation of lawyers— not 
of any one man.” So far as we know Mr. Field’s voice 
was the earliest raised on this continent in favor of 
codification. Certainly it was so raised half a century 
ago. At all events, although Mr. Field in preparing 
the New York Code had associates, yet it is not correct 
to say that this work was ‘“‘collative.’”’ There was 
nothing to *“‘collate.’’ It was the first formularization. 
It was a work of construction and creation, so far as 
the expression of the principles goes. The ‘* minor 
details’ consisted in making the first statute on this 
subject, ab ovo. It remains to this day essentially the 
best ever made, so far as it went, and all other Codes 
in this country, so far as we know, sprang from it. 








Albany Evening Times contains the most fre- 
quent and the most intelligent remarks upon legal 
topics of any of the newspapers that come to our 
notice. ——-The Journal of Jurisprudence and Scottish 
Law Magazine, for September, coutains interesting 
articles on Liability for Dogs, and Unpopularity of 
Lawyers. It does us the honor to copy our recent arti- 
cle on Cicero. — Mr. Peachy R. Grattan, the venera- 
ble reporter of the Virginia Court of Appeals is dead. 
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CURRENT TOPICS. 


NE sad thought fills all hearts at this moment. 
The President of the United States is lying 
dead at the hand of an assassin. The career of 
President Garfield illustrates the contrasts and the 
possibilities of American life. The canal boy be- 
came the President. The hero who passed un- 
scathed through the fiery storm of Chickamauga, 
died on the anniversary of that battle by a bullet 
from the pistol of a cowardly fanatic. Mr. Gar- 
field’s character was typical of all that is best in 
morals and intellect. Scholar, statesman, hero, 
christian; mingled strength and sweetness; hon- 
esty, modesty, candor, magnanimity, cheerfulness, 
courage, patience; the powers of a man, the gentle- 
ness of a woman; as wise as the serpent, as harm- 
less as the dove; 
“His strength was as the strength of ten, 
Because his heart was pure.” 
What a precious legacy is this life to his country ! 
Here is a career that may be pointed to with un- 
mixed pride. His fame is secure. His name will 
be associated with the names of Washington and 
Lincoln. His family will be the tender care of the 
nation. Blessings and honor upon his memory ! 
Undying gratitude for his example ! 





This event affords the mos: shocking reflections 
and the gloomiest fears to every good citizen, dis- 
connected from the love ana sympathy which the 
whole country have borne toward the victim. It 
shows how weak are all civil defenses against dis- 
order, and how the wild beast in man is more dan- 
gerous than the wild beast without. The recent 
vile attempt to assassinate the assassin, and the 
mutterings of vengeance heard on every hand are 
evidences that the restraints of society are flimsy at 
best, and that the spirit of revenge that inspired 
the crime against the President is too rife in the or- 
ganized community, and only needs occasion to 
bring it out. Men must learn that revenge is not 
justice; it is the grossest injustice. ‘‘ Vengeance 
is mine, I will repay, saith the Lord.” While so- 
ciety will crush the reptile that stung the President, 
all must be done with calmness, deliberation, dig- 
nity and order. Those who would usurp the office 
of Justice must equally perish by her sword. 


The annual meeting of the New York State Bar 
Association, in this city, on the 20th inst., was at- 
tended by some forty lawyers. (Let none of our 
lay brethren make any irreverent remarks upon the 
singular correspondence of the number with that of 
the heroes of a favorite tale of our childhood.) The 
attendance was highly respectable if not numerous. 
Very properly, on account of the death of the Presi- 
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dent, no business was transacted except that of in- 
dispensable routine, and the papers and the annual 
address were handed in, without reading, to be 
printed in the annual report. We shall publish Mr. 
Moak’s essay on Experts and Expert Testimony, 
next week. This week we give much of our space 
to Mr. Justice Matthews’ address. We regret that 
we could not have listened to it from the lips of the 
accomplished author. But we have carefully read 
the address, and feel sure that it will amply repay 
others for their reading. It is full of just and sug- 
gestive thoughts, couched in felicitous phraseology, 
It arrays some cogent reasons why the bar should 
not go out of business. The author’s tribute to 
Henry Stanbery — an Ohio man, of course —is an 
eloquent and touching passage. The only fault we 
have to find with the address is confined to the 
opening paragraph. It was scarcely necessary for Mr. 
Justice Matthews to assure his audience that he did 
not invite himself to deliver this address. But 
why he-should have feared ‘‘ the perils of criticism,” 
or what are the secret reasons why he desired to 
‘‘face the representatives of the bar of this great 
imperial State,” or why he should have deemed it 
necessary to remind us that le claimed ‘‘ the gra- 
cious courtesies of our hospitality,” and deprecated 
‘¢malice and uncharitableness,’’ we cannot conceive. 
So far as we know, there never has been any unjust 
or unkind criticism of the eminent gentleman, in 
this State. Some of us have thought his talents 
better adapted to the bar than the bench, and that 
Ohio had her share of representation on the ulti- 
mate Federal bench before his appointment, and 
have fearlessly and urgently said so. But nothing 
of personal unkindness or depreciation, and all in 
admiration of his exceptionally brilliant talents. 
Certainly there is nothing so novel and unfamiliar 
in the address itself as to excite hostile criticism. 
As to facing our bar, there certainly were not 
enough of them present to intimidate a man of Mr. 
Justice Matthews’ experience, and not enough to 
counteract any feeling of general hostility, if any 
such existed. And as to courtesy, we are not in 
the habit of treating our guests discourteously, as 
by this time no doubt our eminent guest has dis- 
covered. If Mr. Justice Matthews imagines that 
there is any want of candor to acknowledge his 
merits, or any disposition to view his judicial ca- 
reer with severity, in this quarter, he is greatly mis- 
taken. To hint at the possibility of such a thing 
seems to us to have been unjust to his hosts. If he 
should achieve the greatest success as a judge, still 
there are a vast number who will continue to be- 
lieve that his appointment was a violence against 
the spirit of the Constitution. But that there is 
now or ever was any unworthy feeling of personal 
enmity toward him in this State we emphatically 
deny. 


‘‘Let us destroy an insane murderer as we do any 
one or any thing else whose continued existence 
threatens the general safety.” ‘‘The attempt de- 
serves the same punishment as the crime.” These 
two sentences are selected from a paper by Mr. Ed- 
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ward B. Hill, in the September number of the 
American Law Review, entitled ‘‘ The Punishment of 
Attempts and the Defense of Insanity in Capital 
Cases.” They are the essence of six pages of argu- 
ment. This is the most blood-thirsty doctrine that 
we ever heard of. It amounts to this: if a raving 
maniac attemps to kill another person, and does not 
succeed, nevertheless let him be hanged! We be- 
lieve Mr. Hill may justly demand a patent for this 
doctrine; certainly no one will dispute the origin- 
ality of the invention. At the same time, that any 
man should seriously entertain such doctrines goes 
far to justify an acceptance of the dogma of total 
depravity, in particular cases. If such monstrous 
ideas require any serious refutation, it is sufficient 
to say that it is not necessary for the safety of so- 
ciety to ‘‘destroy”” insane murderers. If they are 
not to be treated humanely and medicinally, they 
may at least be shut up inexorably for life. But 
nothing short of ‘‘life for life” will satisfy this 
mid-summer philanthropist! It might be worth 
while to inquire how Mr. Hill would get along with 
the problem of an ultimate recovery of the insane 
man if he were permitted to live. According to 
his theory, if a sane and virtuous man becomes in- 
sane through disease, and in that state kills some- 
body, he is at once to be hanged, without giving 
him a chance to get well, because ‘‘ his continued 
existence threatens the general safety.” Then 
again, Mr. Hill’s logic does not hold together very 
well. He tells us in one breath that the moral re- 
sponsibility is nothing; the danger to the ‘‘ general 
safety ” is every thing; and the next breath he tells 
us that an unsuccessful attempt is just as heinous 
as the actual commission, because ‘‘ no one attempts 
a crime without intending its success !” 


Mr. Levi Bishop writes to a Detroit newspaper on 
this subject as follows: ‘‘ The insanity dodge is 
becoming somewhat unpopular, though there are 
still some who insist upon it. Let it be once well 
understood that the rope is the appropriate medi- 
cine for this pretended disease as an excuse for 
crime, and we shall soon hear the last of it.” This 
is a little ambiguons. What does ‘‘it,” the last 
word, refer to — to ‘‘ the insanity dodge,” or to the 
crime of murder? If to the former, it is undoubt- 
edly true that if hanging shall be prescribed as the 
inevitable fate of insane murderers, lawyers will 
not take the trouble to set up the unavailing plea. 
But if it refers to the latter, we answer that com- 
paratively few murderers defend on this ground, 
because the plea admits the killing. It strikes us 
that Mr. Bishop is a little immoderate. 


Now to compare these intemperate vagaries with 
the views of a man of moderation, and of experi- 
ence in law and in the treatment of the insane, take 
some expressions of Prof. John Ordronaux, New 
York State Commissioner in Lunacy, published in 
the current number of the Criminal Law Magazine. 
**Inasmuch as the question involved in the trial of 





an insane man is not vengeance so much as protec- 
tion to the community, and since hanging him cannot 
be shown by any principle of logic to be capable of 
deterring any other lunatic from repeating a similar 
act, it follows that the hanging becomes, on the 
part of the community, purely an exhibition of 
public vengeance, all the more indefensible in this 
day when asylums abound in which such persons 
may be indefinitely confined.” ‘*No wonder is it 
that Chancellor Kent says that the ‘principle ad- 
vanced by Littleton and Coke, that a man shall not 
be heard to stultify himself, has been properly ex- 
ploded, as being manifestly absurd and against 
natural justice.’ ” 


Having spoken thus unreservedly in condemna- 
tion of Mr. Hill’s views, it is due to him to say that 
we entirely agree with him in his estimate of the 
moral effect of such acquittals for insanity as that 
of General Cole, in this State, in which case the 
jury said they found the prisoner sane the moment 
before and the moment after the killing, but were 
in doubt as to his sanity at the instant of the kill- 
ing, and asking for further instructions, the judge 
charged the jury that if they had a rational doubt, 
founded upon the evidence, and could believe such 
doubt to be well founded upon such a condition of 
the case, they must give the prisoner the benefit of 
the doubt. This was a very clever device to shift 
the odium of the acquittal from the jury to the 
judge, and it fully succeeded. It is such verdicts 
as this, and those in the cases of Sickels, Macfar- 
land, Buford and Currie, that bring dishonor upon 
the administration of justice, and induce men to 
adopt such extreme and unrighteous views of the 
right of society to take human life as are set forth 
in Mr. Hill’s paper. So Mr. Ordronaux says: “The 
law of vicarious atonement by blood seems to be so 
deeply implanted in the nature of man, that when 
all other sources of satisfaction fail, nations, like 
individuals, rush to mutual destruction as the ultima 
ratio.” It may be that the true mean between 
Mr. Hill’s savage justice and the wretched senti- 
mentality exhibited in the Cole case, is to be found 
in anew French procedure, whereby one acquitted 
for insanity is to be restrained in an asylum for a 
fixed time, varying according to the nature of the 
offense charged, but never intentionally extending 
to the duration of life, and discharged only by a 
tribunal especially charged with that duty. A 
writer in the Kentucky Law Journal says this 
‘*seems rational, just and practicable,” ‘‘to com- 
promise fairly between the rights of society and the 
rights of the insane,” and ‘‘does not so shock our 
humane feelings as to make it distasteful to the 
people and therefore impossible of application.” 


— —___—_—_——. 


NOTES OF CASES. 





N Green and Coates Streets Passenger Ry. Co. Vv. 
Bresmer, Pennsylvania Supreme Court, May, 
1881, 10 W. N. C. 379, A., being employed as an 
hostler by a passenger railway company, was in- 
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jured while grooming a vicious mare belonging to 
the company, by akick received from her. Her 
vicious propensities were known to A., to other em- 
ployees of the company, and to the officers thereof. 
She had previously kicked A., but he had made no 
complaint, and had not asked to have her removed 
from his charge. At the time of the injury A. had 
not tied the mare up as he usually did when groom- 
ing her, having lost his strap. In an action by A. 
against the company to recover damages for the in- 
jury done him, Ae/d, that the plaintiff was not enti- 
tled to recover. The court said: ‘‘The defendant 
in error testified that she had kicked him before, 
yet he swears, ‘I never complained or asked to have 
my stock changed;’ and still further, ‘I always 
strapped up the front legs, but on that morning I 
could not find my strap.’ Thus he not only had 
full knowledge of her practice and of the risk and 
danger he incurred when grooming her, yet he 
made no complaint, and was accustomed to protect 
himself by so securing a front leg as to prevent her 
kicking. No duty was imposed on the company to 
inform him of what he so well knew, not to forbid 
his grooming the mare. He voluntarily assumed 
the risk, and continued to expose himself to a well- 
known danger. He cannot now cast on his em- 
ployer a liability for the injury which he thereby 
sustained. It matters not that the master did know 
the vicious habits of the mare. It is the knowledge 
of the servant which withholds from him a right of 
action. Haskin v. N. Y. C. R. Co., 65 Barb. 129; 
Frazier v. Penn. R. Co., 2 Wright, 104.”” The lat- 
ter was a case where the servant knew that a rail- 
way conductor was careless, but did not inform the 
company nor refuse to serve with him. Where the 
plaintiff knew a horse to be vicious, but supposing 
it to be muzzled as usual, passed so near that it bit 
him, eld, that he was not negligent. Koney v. Ward, 
2 Daly, 295. 


In Home Ins. Co. v. Davis, Pennsylvania Supreme 
Court, June, 1881, 10 W. N. C. 373, a policy of in- 
surance against fire, upon a house and personal prop- 
erty therein, contained a provision that persons sus- 
taining loss or damage by fire should forthwith 
give notice of said loss in writing to the company, 
and as soon thereafter as possible render a particu- 
lar statement of such loss, signed and sworn to by 
them. The property insured being destroyed by 
fire a month later, notice and negotiations inter- 
vened, and the insured was criminally prosecuted 
by the agent of the company on the charge of hav- 
ing himself set fire to his house, but was acquitted. 
In October, three months after the fire, he forwarded 
to the company a proof of loss. Held, to be in 
time. The court said: ‘‘The policy requires the 


proofs of loss to be furnished as ‘soon as _ possible 
after the fire, but this language must be construed 
to mean that the assured is, for this purpose, to have 
a reasonable time, but what is such reasonable time 
must depend largely upon circumstances, and as a 
tule, a question of this kind must, for its solution, 
be referred to a jury.” 


‘*A prosecution was insti- 





tuted against Davis, on information of the local 
agent of the company, charging him with having 
himself burned the insured premises. The result 
of this prosecution was a verdict of not guilty. 
After all this consumption of time, produced by the 
action of the officers of the underwriters,” ‘‘ we can- 
not understand how the company can be heard to 
complain of the delay as unreasonable.” Shars- 
wood, C. J., Trunkey and Green, JJ., dissented. 
It would be a welcome doctrine to the insurance 
companies that they could get rid of their liability 
in every case by charging the setting of the fire 
upon the insured. The court also held that the 
jury might well have found a waiver of proofs. 
This accords with Grattan v. Metropolitan Life Ins. 
Co., 80 N. Y. 281, where the defendant refused to 
furnish blanks, in accordance with its custom, put- 
ting the refusal on the ground that it had cancel- 
led the policy on account of fraud by the insured. 


In Board of Education v. McLandsborough, Su- 
preme Court of Ohio, June, 1881, 12 Rep. 312, it 
was held that where public money in custody of a 
public officer of the State, and with the disburse- 
ment of which he is charged by law, is stolen or 
otherwise lost without his fault, a legislative act 
exonerating the officer and his sureties from the 
payment of the money, and directing that a tax be 
levied in the territory upon which the loss must 
fall, to meet the deficit, is constitutional. The 
court said: ‘‘That the taxing power is a leg- 
islative power admits of no doubt. Lima v. Me- 
Bride, 24 Ohio St. 338-350. And any limit to this 
power must be found in the Constitution itself. 
Without undertaking to enumerate or define those 
limitations, we are clear that the act in question in 
this case does not fall within any of them, nor does 
the act violate a provision common to both State 
aud Federal Constitutions against impairing the ob- 
ligations of contracts. Bonds like this, where the 
deficit is of the same character as in this case, are 
prosecuted in the name of the State (Hunter v. Mer- 
cer Co., 10 Ohio St. 515), and the Legislature un- 
doubtedly has authority to release obligations which 
could only be thus prosecuted. Indeed, it is diffi- 
cult to fix any limit to the power of the general 
assembly in this respect, where the funds so lost 
were raised by taxation, which, as we have said, is 
clearly a legislative power. Counsel have cited no 
case in which such power, under a Constitution like 
ours, has been denied, and we have found no such 
case. People v. Supervisor, 16 Mich. 254, and Bris- 
tol v. Johnson, 34 id. 128, were placed entirely on a 
provision in the Constitution of that State which is 
not contained in our Constitution, and which pro- 
vision, it was held, forbids such release by the Leg- 
islature. And the rule referred to in the beginning 
of this opinion as to civil actions against the offi- 
cer, where the funds in his hands have been lost 
without his fault, is stated by Judge Dillon in the 
same way, but he adds that such officer will not be 
liable if he has been ‘relieved from this responsi- 
bility by statute.’ 1 Dill. on Mun. Corp. 296.” 
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In Green v. State, Alabama Supreme Court, 2 Cr. 
L. Mag. 467, it was held that dying declarations 
are not inadmissible as hearsay, nor as in contraven- 
tion of the constitutional right of the accused to be 
confronted by the witnesses. The court said: “This 
is the first time that the question raised has been 
presented for the decision of the court. For more 
than half a century dying declarations have been 
regarded as legal and admissible evidence, and the 
constitutionality of such testimony has gone un- 
challenged by the bar, and unquestioned by the 
judiciary of this State. The fallacy of the objec- 
tion consists in the supposition that the deceased per- 
son whose dying declarations are proved is the wit- 
ness in the case. The witness by whom the accused 
has a right to be confronted is the one who testified 
to the truth of such declarations.” This seems to 
us very weak reasoning. The constitutional pro- 
vision was designed to prevent one witness testify- 
ing to what another person said, and to secure the 
right to be confronted with the person whose say- 
ings it is proposed to prove. The case in question is 
an exception to the general rule. The court con- 
tinue: ‘‘ No proposition is plainer than that this 
clause in the Declaration of Rights was not de- 
signed to proclaim any novel principle. It is but 
the repetition of an ancient and well-established 
principle of the common law. It was never con- 
strued in England (whence with our great system 
of common-law jurisprudence it was derived) to 
exclude such evidence as was crystallized into that 
system, and recognized as a vital part of it, upon 
wise principles of policy, expediency, or necessity.” 
*“We know of no case where this species of evi- 
dence has ever been held to contravene these several 
clauses of the several State Constitutions, or that of 
the Federal government. The decisions however 
are numerous to the contrary. Campbell v. State, 11 
Ga. 355; Woodside v. State, 2 How. (Miss.) 655; 
Anthony v. State, 1 Meigs, 265; Robbins v. State, 8 
Ohio St. 231; State v. Nash, 7 Iowa, 347.” 





THIRT Y-FIFTH AMERICAN REPORTS. 


HE 800 pages of text of this volume contain 193 
cases selected from the following reports: 63 
Alabama, 8 Baxter, 54 California, 17 Florida, 62 
Georgia, 95 Illinois, 69 Indiana, 52 Iowa, 70 Maine, 
128 Massachusetts, 70 Missouri, 3 Montana, 10 Ne- 
braska, 79 New York, 83 North Carolina, 35 Ohio 
State, 90 Pennsylvania State, 9 Texas Court of Ap- 
peals, 14 West Virginia, 49 Wisconsin. The prin- 
cipal notes are on the following subjects: Over- 
valuation in insurance policy; emancipation of 
infant; acknowledgment to revive demand as 
against the statute of limitations; right of outgo- 
ing partner or servant to refer to firm or employer 
in signs and advertisements; mis-statement as to 
incumbrances on insured property; ordinances, rea- 
sonable and unreasonable; action for personal injury 
against connecting carrier, 


The following are the most striking cases in the 
volume: 

ATToRNEY. —In the absence of statutory regula- 
tion, an attorney assigned by the court to defend a 
pauper criminal has no claim upon the public for 
fees or expenses. Wayne County v. Waller, 90 Penn, 
St. 99; p. 636. 

An agreement by an attorney to turn over to an- 
other attorney notes which he holds for collection 
is invalid. An agreement not to practice law ina 
particular town is valid. Smalley v. Green, 52 
Towa, 241; p. 267. 

Carrier. — A passenger by railway, purchasing 
a ticket over the line of the seller and connecting 
lines, and injured by the negligence of one of such 
connecting lines, cannot maintain an action there- 
for against the seller. Nashville and Chattanooga 
Railroad Co. v. Sprayberry, 8 Baxt. 341; p. 705. 

In absence of proof that a railway company is 
accustomed to carry passengers upon hand-cars, one 
who is injured while thus riding has no cause of 
action against the company, although invited thus 
to ride by the section foreman. Hoar v. Maine Cen- 
tral Railroad Co., 70 Me. 65; p. 299. 

Comity. —A receiver, duly appointed in another 
State, may maintain replevin here for property sent 
here by him for sale, as against an attaching cred- 
itor. Cagill v. Wooldridge, 8 Baxt. 580; p. 716. 

ConsTITUTIONAL Law. —A statute authorized the 
police to seize gambling tables and gaming devices 
used for gambling, and made it the duty of the 
president of the police to cause the same to be pub- 
licly destroyed. This could be done without notice 
to the owner or any semblance of a judicial inves- 
tigation. Held, unconstitutional. Lowry v. Rain- 
water, 70 Mo. 152; p. 420. 

Where the Constitution prescribes the qualifica- 
tions of voters, without requiring registration, a 
statute which adds an enactment that no person 
shall vote unless registered according to the provis- 
ions of the act is invalid. Dells v. Kennedy, 49 Wis. 
555; p. 786. 

Contract. — On a contract to thresh an entire 
crop of wheat at a given price per acre, the em- 
ployee, failing fully to perform, may recover at the 
contract price for what he has done, less the dam- 
ages sustained by the employer by the breach of 
contract. McMillan v. Malloy, 10 Neb. 228; p. 
471. 

A promise of marriage in consideration that the 
promisee should before marriage have sexual con- 
nection with the promisor is void. Hanks v. Na- 
glee, 54 Cal. 51; p. 67. 

Crminat Law.—One who, intending to steal 
shelled corn, bores a hole through the floor of a 
corn-crib from the outside, and thus draws the corn 
into a sack below, is guilty of burglary. Walker v. 
State, 63 Ala. 49; p. 1. 

On the trial of an indictment for assault with in- 
tent to commit a rape on the person of a female, 
who, by reason of imbecility, was incompetent to be 
sworn as a witness, the declarations of such female, 





made shortly after the assault, are incompetent to 
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prove the commission of the offense. Hornbeck v. 
State, 35 Ohio St. 277; p. 608. 

A former conviction of assault and battery is no 
bar to an indictment for manslaughter, where the 
injuries resulted in death after the former convic- 
tion. State v. Littlefield, 70 Me. 452; p. 335. 

There must be a preponderance of evidence of 
insanity in a criminal case to overcome the presump- 
tion of sanity. Boswell v. State, 63 Ala. 307; p. 20. 

The doctrine of moral insanity, or irresistible im- 
pulse, co-existing with mental sanity, has no founda- 
tion in psychology nor support in law. Id. 

Under a statute making violent and tumultuous 
conduct by three or more persons a riot, persons 
conducting a charivari, or serenade with bells, horns, 
tin pans, guns, etc., are guilty of a riot. State v. 
Brown, 69 Ind. 95; p. 210. 

A woman, aiding and abetting an attempt to 
commit a rape, is guilty as a principal, State v. 
Jmes, 83 N. C. 605; p. 586. 

Deep. — In a deed reserving the right to cut and 
remove timber, ‘‘ at any and all times, also the right 
of ingress and egress at any and all times for the 
space of twelve years from the date above written, 
for the purpose so as aforesaid,” the right of entry 
and of property ceases with the twelve years. 
Saltonstall v. Little, 90 Penn. St. 422; p. 683. 

EvIDENCcE. — On the question of the genuineness 
of a writing alleged to be in the defendant’s hand, 
the court may exclude another writing made by him 
during the trial, for the purpose of evidence, and 
offered by him for comparison. Commonwealth v. 
Allen, 128 Mass. 46; p. 356. 

An expert, who has no knowledge of a handwrit- 
ing in dispute, except from having seen the alleged 
penman write several times, and that only for the 
purpose of testifying, is incompetent to give an 
opinion thereof. Reese v. Reese,90 Penn. St. 89; p. 634. 

Evidence is competent to show that the mind and 
memory of a witness have become impaired by dis- 
ease and. are in a feeble condition. Alleman v. 
Stepp, 52 Iowa, 626; p. 288. 

In an action fora negligent injury to plaintiff's 
minor son by a pistol wound, the son’s declaration, 
made after the wound was dressed, that the defend- 
ant was not to blame, is inadmissible as evidence in 
chief. Mutcha v. Pierce, 49 Wis, 231; p. 776. 

Fravup. — A secret conveyance by a woman of her 
property to an insolvent for an inadequate consid- 
eration, pending negotiations for her marriage and 
three days before marriage, is fraudulent as to the 
husband. Hall v. Carmichael, 8 Baxt. 211; p. 696. 

Inrancy.— An insolvent father may emancipate 
his minor child, even as against his creditors, and 
although the child remains at home and is hired by 
the father. Wilson v. McMillan, 62 Ga. 16; p. 115. 

InsurRANCE.—In case of fire insurance upon a 
building, if the building loses its identity and spe- 
cific character by fire, although a large part of the 
walls and some of the iron attached thereto are left 
standing, it is a ‘‘ total destruction” within the 
meaning of the policy. Williams v. Hartford Insur- 


ance Company, 54 Cal. 442; p. 77. 





In an application for a life insurance policy the 
applicant declared “that he does not now nor will 
he practice any pernicious habit that obviously tends 
to the shortening of life.” The policy contained a 
condition ‘‘ that if any of the statements or declar- 
ations made in the application shall be found in any 
respect untrue, the policy shall be void.” At the 
time of the application applicant’s habits were cor- 
rect and temperate; afterward he took to excessive 
drinking, whereof he died. Held, that the policy 
was not avoided. Knecht v. Mutual Life Insurance 
Company, 90 Penn, St. 118; p. 641. 

JuRispiction.— In the absence of express prohi- 
bition courts may sit on legal holidays. Dunlap v. 
State, 9 Tex. Ct. App. 179; p. 736. 

Limitation or Action.—A demand is not taken 
out of the operation of the statute of limitations by 
a written acknowledgment found among the debt- 
or’s papers after his death. Allen v. Collins, 70 Mo. 
138; p. 416. 

Upon a store account the defendant had deliv- 
ered to the plaintiff small quantities of merchan- 
dise at different times. Held, a case of ‘‘ mutual ac- 
counts,” or ‘‘reciprocal demands,” to which the 
statute of limitations did not apply. Green v. Dis- 
brow, 79 N. Y. 1; p. 496. 

Lost Property.— A servant in a hotel found a 
roll of bank notes in the public parlor, and informed 
her master, who suggested that it belonged to a 
transient guest, and received the money from her to 
give to him. It proved not to belong to the 
guest, and the servant demanded it from the mas- 
ter, who refused to return it. Held, that she could 
recover it from him. Hamaker v. Blanchard, 90 
Penn. St. 377; p. 664. 

Marriace.— A married woman having a separ- 
ate estate may charge the same in equity by the exe- 
cution of a promissory note as surety for her 
husband or another, without express words of 
charge. Williams v. Urmston, 35 Ohio St. 296; p. 
611. 

MASTER AND SERVANT.— Where a servant engaged 
in a temporary work for another, on the false repre- 
sentation that the master had directed it, he does 
not become the servant of that other so as to be 
remediless for an injury by the negligence of the 
latter’s servant. Kelly v. Johnson, 128 Mass. 530; p. 
398. 

MonicrpaL CorPoration.—In the absence of 
express authority a city has no power to offer a re- 
ward for the detection of a criminal. Hanger v. 
City of Des Moines, 52 Iowa, 193; p. 266. 

A town ordinance prohibiting licensed retailers 
of spirituous liquors from selling such liquors be- 
tween 6 o’clock, P. mM. and 6 o’clock, A. M., is unrea- 
sonable and invalid. Ward v. Mayor and Aldermen 
of Greeneville, 8 Baxt. 228; p. 700. 

NEGOTIABLE INSTRUMENT.— An indorser living 
outside the place of dishonor, but nearer to the 
post-office in such place than any other, and obtain- 
ing his mail matter there, yet having no regular or 
usual place of business therein, cannot be held by 
notice of dishonor deposited in such post-office. 
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Forbes v. Omaha National Bank, 10 Neb. 338; p. 
480. 

Certificates of indebtedness issued by a receiver 
are not negotiable instruments. Turner v. Peoria 
and Springfield Railroad Company, 95 Ill. 134; p. 
144, 

OFFICE AND OFFICER.—A county treasurer is lia- 
ble on his official bond for trust moneys stolen from 
the safe provided by the county, without any want 
of care on his part. Com’rs of Jefferson County v. 
Lineberger, 3 Mont. 231; p. 462. 

A school district treasurer deposited school 
money in a bank to his own individual credit, 
directing that bank to pay out of it certain school 
district bonds about maturing, payable at that bank. 
The bank failed and the money was lost. Held, that 
the treasurer was liable for it in an action on his 
bond. Ward v. School District, 10 Neb. 293; p. 477. 

Party-WaLuL.—lIn case a party-wall is destroyed 
by fire, there is no implied obligation to contribute 
toward rebuilding it. Antomarchi’s Exr. v. Russell, 
63 Ala. 356; p. 40. 

ScHoois.— The teacher of a public school has the 
right moderately to chastise a pupil for refusing to 
render an excuse for absence from school without 
leave. Danenhoffer v. State, 69 Ind. 295; p. 216. 

Sunpay.— One whose property is injured by the 
assault of a dog is not defeated in his action of 
damages against the owner by the fact that the 
plaintiff was unlawfully travelling on Sunday at the 
time. White v. Lang, 128 Mass. 598; p. 402. 

An innkeeper sold cigars on Sunday from a stand 
which was a part of his establishment. Held, that 
he was not punishable under the statute for engag- 
ing in common labor and his usual avocation. Car- 
ver v. State, 69 Ind. 61; p. 205. 

One who is injured by a defect in a highway, on 
his return from a funeral, on Sunday, having 
diverged from his ordinary route to make a social 
call, is remediless. Davis v. Somerville, 128 Mass. 
594; p. 399. 

Wivow.— The statutory right of a widow to 
elect not to take under her husband’s will must be 
exercised by her personally in her life, and although 
she was prevented by insanity from making election, 
yet the right cannot be exercised after death by her 
representatives. Crozier’s Appeal, 90 Penn. St. 384; 
p- 666. 

Wuu.—A subscribing witness to a will, being 
the son of the testator and receiving but one dollar 
under the provisions of the will, that being much 
less than his interest as heir-at-law, is a competent 
witness to prove the will. Smalley v. Smalley, 70 
Me. 545; p. 353. 

Wrirness.— A Roman Catholic priest, regularly 
educated and officiating as such, and required by 
the duties of his office to pass his judgment upon 
the mental condition of invalids and dying persons, 
to the end that he may administer the sacraments 
only to those whose minds are in a proper state to 
reason or act of their own volition, is an expert as 
to the sanity of a person whom he so attends. Estate 
of Toomes, 54 Cal. 509; p. 83. 





THE FUNCTION OF THE LEGAL PROFESSION 
IN THE PROGRESS OF CIVILIZATION. 


THE ANNUAL ADDRESS BEFORE THE STATE BAR Asso- 
CIATION OF New YORK, AT ALBANY, SEP- 
TEMBER 20, 1881, By THE HONORABLE 
STANLEY MATTHEWS. 


T is scarcely necessary for me to say that the invi- 
tation in response to which I address you to-day 
was most unexpected. None know that better than 
those whofframed and communicated it. The prompt- 
ness with which it was accepted was the impulse of a 
spontaneous sense of obligation which did not stop to 
consider the possible responsibilities it involved, nor 
the perils of criticism it might provoke. There were 
reasons to which I cannot more specifically refer, why 
I desired to meet face to face the representatives of 
the bar of this great imperial State. Suffice it to say 
that I come here to-day not an unbidden guest, and 
claim, as I doubt not I shall receive, the gracious 
courtesies of your hospitality. That I am sure will be 
my sufficient shield and defense against all malice and 
uncharitableness, and proof enough of the propriety 
of my presence. 

The selection of atopic of discourse suitable to the 
occasion, was not without embarrassment. It seemed 
to be necessary to avoid the common-place of too much 
generality, and at the same time to shun many definite 
discussions, otherwise appropriate, for reasons purely 
personal. This necessity reduced the range of avail- 
able subjects to narrow limits, and made difficult a 
wise and successful choice. 

In the midst of this perplexity my attention was 
casually attracted by an editorial article in a leading 
daily newspaper in one of the larger cities of the in- 
terior, styled, “‘The Evening of the Age of Law,” 
which seemed to suggest an unobjectionable theme for 
discussion. Its prediction was that the age of law and 
lawyers was passing away—that its knell had been 
struck. Its argument was that in an early stage of 
social development, the profession of arms embodied 
the principal intellectual and moral forces of the 
world; then followed the teachers of theology, as 
leaders of the people and chief agents in the work of 
advancing civilization; after them the lawyers and 
judges and jurists, who have interpreted and de- 
veloped and reformed the Codes of rights and reme- 
dies which the interests of society and the necessities 
of government demanded. But now, their influence 
and power is on the wane and falling into relative de- 
cay. It is the age of steel described by Ovid — 

Ultima coelestum terras Astrea reliquit. 

And the leader of modern society is the inventor, 
the organizer of industry, the railroad manager, the 
manipulator of corporate wealth and power, the skill- 
ful and far-sighted financier. And mankind, in its 
social and political arrangements, is shaping its insti- 
tutions so as to dispense with lawyers and legal tri- 
bunals. Laws for the collection of debts are falling 
into disuse, because creditors find they can depend 
with more confidence as to results in restricting credits 
and trusting more to character and self-interest than 
to coercion; and great lenders rely not on names but 
on collaterals, the titles to which give them control of 
their proceeds without legal process. The limits of the 
law are being straitened in many ways, while larger 
scope is given to the influence of public opinion upon 
the wills and conduct of men; so that litigation is 
lessened, the machinery of the law less frequently re- 
sorted to, and consequently the professional services 
of lawyers diminished in importance. 

This expected crisis and culmination in the fate of 
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our profession, however, is not supposed by the writer 
of this article to be so imminent as to involve the 
personal interests of even its younger members of this 
generation, even if his forecast be accepted as true; 
but whether the opinions expressed be well or ill 
grounded as to its future, it suggests a professional 
interest, worth our present consideration of this 
question : 

What is the true function, in the social and political 
state, of the legal profession? 

Of course, in that denomination are included both 
Bench and Bar. They are in constitution and in func- 
tion but one. Their work is joint, and its result arises 
from the necessary and harmonious co-operation of 
both. The two together constitute an organic whole, 
and are not only intimate in their union, but inter- 
dependent. They are fellow-servants of justice, and 
responsible to each other, under mutual guarantees, 
against miscarriage in their common employment. 
Their common relation to the law, which they assist 
in administering, is official and representative. What- 
ever weakness, failure, incompetence, or unworthiness, 
overtakes judges or lawyers, as a class, is to be counted 
not only as acommon misfortune but a mutual fault. 

The judge isa trained and disciplined lawyer, who 
has been able to abandon advocacy, resign his client- 
age, forget persons, accustom himself to look with 
indifference and impartiality upon all sides of every 
controversy without bias, except in favor of his sci- 
ence, with no prejudice save the love of justice. But 
the arguments of counsel are the materials of his 
judgment; and if it is his duty to weigh their reasons 
and incline as they preponderate, so he must pronounce 
and declare the grounds of his opinion. His audience 
is the profession at large, and they are the judges of 
his judgments. The decrees of the final tribunal are 
conclusive upon the parties, but devoid of authority, 
nevertheless, unless they can successfully withstand 
the intelligent and disinterested criticism of the bar. 
And thus, by friendly but independent discussion, 
bench and bar are mutual supports in the advancement 
of the cause of civil justice. 

Lord Bacon, in his essay on Judicature, has sketched 
the relation of advocate and judge in language that 
has lost none of its force or picturesqueness by lapse 
of time or change of circumstances. He says: ‘ Pa- 
tience and gravity of hearing is an essential part of 
justice and an over-speaking judge is no well-tuned 
eymbal. Itis no grace toa judge first to find that 
which he might have heard in due time from the kar; 
or to show quickness of conceit in cutting off evidence 
of counsel too short, or to prevent information by 
questions, though pertinent. The parts of a judge in 
hearing are four; to direct the evidence; to moderate 
length, repetition, or impertinence of speech; to re- 
capitulate, select and collate the material points of that 
which hath been said; and to give the rule or sentence. 
Whatsoever is above these is too much, and proceedeth 
either of glory and willingness to speak, or of impa- 
tience to hear, or of shortness of memory, or of want 
of astaid and equal attention. Itisastrange thing 
to see that the boldness of advocates should prevail 
with judges; whereas they should imitate God in 
whose seat they sit, who represseth the presumptuous, 
and giveth grace to the modest; but it is more strange 
that judges should have noted favorites, which cannot 
but cause multiplication of fees and suspicion of by- 
ways. There is due from the judge to the advocate 
some commendation and gracing where causes are 
well handled and fair pleaded, especially toward the 
side which obtaineth not, for that upholdeth in the 
client the reputation of his counsel and beats down in 
him the conceit of his cause. There is likewise due 
to the publica civil reprehension of advocates where 
there appeareth cunning counsel, gross neglect, slight 
information, indiscreet pressing, or an over-bold de- 





fense; and let not counsel at the bar chop with the 
judge nor wind himself into the handling of the cause 
anew after the judge hath declared his sentence, but 
on the other side, let not the judge meet the cause 
half-way nor give occasion to the party to say his coun- 
sel or proofs were not heard.”’ 

A counterpart to this may be found in the words of 
Lord Langdale, when Master of the Rolls in the case 
of Hutchins v. Stephens, 1 Keen, 168, where he said: 
‘* With respect to the task, which I may be considered 
to have imposed upon counsel, I wish to observe that 
it arises from the confidence which long experience 
induces me to repose in them, and from a sense which 
I entertain of the truly honorable and important ser- 
vices which they constantly perform as ministers of 
justice, acting in aid of the judge before whom they 
practice. No counsel supposes himself to be the mere 
advocate or agent of his client, to gain a victory, if he 
can, ona particular oceasion. The zeal and arguments 
of every counsel, knowing what is due to himself and 
his honorable profession, are qualified not only by con- 
siderations affecting his own character as a man of 
honor, experience and learning, but also by considera- 
tions affecting the general interests of justice.” 

The function of lawyers is not that of merely pri- 
vate persons. They exercise a public office and con- 
stitute part of the judicial system. 

This was expressly decided by the Supreme Court of 
the United States, in the case of Garland, 4 Wall. 333. 
In that case Mr. Justice Field, delivering the judgment 
of a majority of the court, said: ‘‘They are officers of 
the court, admitted as such by its order, upon evidence 
of their possessing sufficient legal learning and fair 
private character. * * * The order of admission is 
the judgment of the court that the parties possess the 
requisite qualifications as attorneys and counsellors, 
and are entitled to appear as such and conduct causes 
therein. From its entry the parties become officers of 
the court, and are responsible to it for professional 
misconduct. They hold their office during good be- 
havior, and can only be deprived of it for misconduct 
ascertained and declared by the judgment of the court 
after opportunity to be heard has been afforded.” (p. 
378.) And Mr. Justice Miller, in the same case, said: 
‘It is believed that no civilized nation of modern 
times has been without a class of men intimately con- 
nected with the courts and with the administration of 
justice, called variously attorneys, counsellors, solicit- 
ors, proctors, and by other terms of similar import. * * 
They are as essential to the successful working of the 
courts as the clerks, sheriffs, and marshals, and per- 
haps as the judges themselves, since no instance is 
known of a court of law without a bar.” (p. 384.) 

If there in fact has been any decline in the influence 
and power of the legal profession, during the present 
generation, it certainly cannot be said to be due to any 
failure on its part to realize, from time to time, as in 
times past, in its foremost men, its highest ideal. 
Doubtless there will arise to the memory or imagina- 
tion of every one present, the figure of one at least 
that answers to the call for the examplar of his pro- 
fession. Ihave in my mind’s eye—for he has passed 
from corporeal sight, though but recently—one that 
might have sat, even to such a painter as Bacon, for 
his portrait as a model lawyer. Nature had done 
much for him. She endowed him with many graces, 
both of body and of spirit. He was a picture of manly 
beauty and dignity; his presence was benign, but ma- 
jestic; his address winning, insinuating, persuasive, 
impressive; his posture firm, collected, self-possessed, 
self-respecting, full of respect to others; his movement 
gracious and inspiring; his voice musical and various; 
an eye, beamiug with sympathy and intelligence, he 
had every physical quality to fit him for grave and 
serious oratory. His intellect was keen, incisive, 
rapid, and unhesitating; his logic inexorable; he had 
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a rare faculty of language, which pictured in vivid and 
striking colors all the images of his mind. A moral 
and intellectual energy that was tireless, answered 
every call of an enthusiasm that was born of a union 
of a lofty sense of duty with a strikingly sincere love 
of his profession. Unremitting and systematic study 
had filled a retentive memory with the stores of learn- 
ing that yielded treasures for every emergeucy, and 
made the habitual and diligent preparation of every 
case and argument theinstinctive delight which all 
living activities have in natural exercise. In judicial 
tribunals he recognized the authority and majesty of 
the law, which he felt, that both they and he were ap- 
pointed to administer, and he respected as well his 
own function as counsel and advocate, as the person 
of the magistrate. He recognized no man as master, 
but respected all men, each in his own place and de- 
gree, and stood for his cause, like a knight, answerable 
only to his own honor. He was indeed the very prince 
and paragon of lawyers. Doubtless there are those 
who survive him entitled to be numbered with him, 
whom, living, it were invidious to discriminate; but 
him, dead, it is no offense to praise, no shame to name; 
he lives still in the love of those who will always take 
pride in recalling the name and person of Henry Stan- 
berry. 

In spite however of the lustre shed upon it by the 
virtues of its best and most eminent members the 
profession has not been able altogether to escape the 
shafts of satire. Ben Jonson described them as 
those 

“Who could speak 
To every cause, and things mere contraries 
Till they were hoarse again, yet all be law ;” 


and as 
“So wise, so grave, of so perplexed a tongue 


And loud withal, that could not wag, nor scarce 
Lie still, without a fee.” 


Dean Swift painted them as ‘‘asociety of men among 
us, bred up from their youth in the art of proving, by 
words multiplied for the purpose, that white is black 
and black is white, according as they are paid.’”’ And 
Junius accounted for what he deemed the perversity 
of Lord Mausfield’s politics on the ground that he was 
one of that class in whom ‘*‘ the indiscriminate defense 
of right and wrung contracts the understanding while 
it corrupts the heart.”’ 

The profession has undoubtedly often been mis- 
judged, being condemned for the offenses of its worst 
members. A prejudice still exists perhaps to some 
extent in every community, in some more generally, 
that lawyers intentionally contrive ambiguity in legis- 
lation in order to beget and promote litigation; so that 
it has sometimes been made a popular objection to 
candidates for political honors that lawyers could not 
be trusted as legislators. Indeed it is related no doubt 
with truth that in a canvass for a State Legislature one 
of the candidates claimed as a ground for being pre- 
ferred over his competitor that he was not lawyer 
enough to hurt. 

A prejudice not altogether extinct is apt to regard 
lawyers as a body of men who thrive upon the misfor- 
tunes, weaknesses and vices of the community; and 
therefore by self-interest prompted to foster and en- 
courage the sources of their own profits. Sir Walter 
Scott, by the mouth of the Scottish counsellor Pleydell 
in “‘Guy Mannering,”’ has given a neat turn to that, 
when he says: “In civilized society law is the chimney 
through which all that smoke discharges itself that 
used to circulate through the whole house and put 
every one’s eyes out. No wonder therefore that the 
vent itself should sometimes get a little sooty.’ Cer- 
tain it is that were there no rogues out of the profession 
there would be none init. And if the question were 


merely whether the world would grow to be so good 





that lawyers could not live in it, it would cease to have 
@ practical interest for this generation. 

We may therefore still conclude with Chancellor 
Kent that ‘the necessity of a distinct profession to 
render the application of the law easy and certain to 
every individual case has always been felt in every 
country under the government of written law. As 
property becomes secure and the arts are cultivated 
and commerce flourishes, and when wealth and luxury 
are introduced and create the infinite distinctions and 
refinements of civilized life, the law will gradually and 
necessarily assume the character of a complicated 
science, requiring the skill and learning of a particular 
profession.”” 1 Kent Com. 306. 

We may rightfully assume that the legal profession 
is a necessary part of every organization of the social 
and political state as yet known to civilization. An 
accurate and complete estimate of its function is to be 
obtained by an analysis of our conception of the 
grounds and scope of that necessity on which it rests. 
We say in a general way that the business of the legal 
profession is the administration of law, and that law is 
the science of justice. But this explains nothing. 
Whatislaw? What is justice? We find ourselves at 
once in the realm of ideas, and exploring the philoso- 
phy of human nature, of human life, of human destiny. 
We are required to ascertain and determine the rela- 
tion of men with each other and with the universe of 
things and beings. What are we, whence are we, and 
to what end? These are the grave and serious ques- 
tions that lie at the bottom of our science. 

Go where we will or can, over the whole surface of 
the inhabited globe, or extending our researches into 
the history of the human race travel back as far as its 
monuments and records carry us, we find men living 
together according to the habitual observance of cer- 
tain forms of social order. From the earliest begin- 
nings in the natural family, the family of patriarchal 
times as enlarged by adoptions and dependents, the 
wandering tribe or clan of migratory herdsmen, the 
nucleus of the village community first establishing 
permanent abodes and appropriating land for dwelling 
and for tillage, through the more highly and specially 
organized periods, from military colonies and feudal 
tenures and systems to the free and divided industries 
of modern times, under every form of government, 
Asiatic despotisms, theocracies, monarchies, aristoc- 
racies, democracies, and representative republics, we 
find in all some definite order, organization and _ hier- 
archy uniting and binding men together in certain 
relations to each other, and which each expects to be 
observed, maintained and obeyed by all. It is this 
social order that constitutes the unity of the particular 
people or community who yield it customary respect, 
and confers upon them a corporate character, separat- 
ing them for the purposes of their local development 
from the rest of mankind. This is that body politic 
of which Sir John Fortescue treats in the 13th chapter 
De laudibus legum Angliae. Its constituting element 
isthe law; wherefore he says: ‘‘ The law under which 
the people is incorporated may be compared to the 
nerves or sinews of the body natural, for as by these 
the whole frame is fitly joined together and compacted, 
so is the law, that ligament (to go back to the truest 
derivation of the word, lex a ligando) by which the 
body politic and all its several members are bound 
together and united in one entire body. And as the 
bones and all the other members of the body preserve 
their functions and discharge their severai offices by the 
nerves, so do the members of the community by the 
law.”’ 

The fundamental institutions of society, without 
which it does not and cannot exist — the family and 
the personal relations involved in or implied by it, and 
property inland, in domestic animals, and all other 
useful things, and the relations between men begotten 
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by it, are natural and instinctive. They are antecedent 
to any positive creation by human enactment, express 
the necessities of human nature, and are the modes and 
conditions of human living. The observances which in 
any given community are habitual inrespect of them 
spring up unconsciously and are obeyed under an in- 
stinctive dictate of nature. What is essential in them 
is universal, and isfound wherever men are found in 
society; their accidental features, which distinguish 
them from those which are similar, are the result of 
local circumstances, or are merely personal and arbi- 
trary differences. 

The nature out of which these elemental institutions 
arise, to whose necessities they minister and whose 
character they express, is that of a being endowed with 
reason and conscience. By these man discovers the 
relations which his nature implies, perceives the obli- 
gations to which they give rise, and deduces the rights 
which correspond to his duties, acknowledges the im- 
pulse by which he is compelled as a matter of right to 
seek the perfection of hisown being, and the obliga- 
tion of doing so, in company with his fellows, entitled 
equally to share the same destiny and the natural 
means and opportunity of its realization. Hence the 
law, springing from the reason and conscience of man- 
kind, becomes the science of human rights and obliga- 
tions, the science of justice. Its fundamental maxim 
is the golden rule of the New Testament: ‘* Whatso- 
ever ye would that men should do unto you, do ye also 
to them,”’ and finds its exact legal statement in the 
maxim common to all systems of jurisprudence—Suum 
cuique tribuere. 

This is the law of nature, the foundation and inform- 
ing spirit of alllaw. An anonymous writer says: * It 
may be said of law that mankind have but one law, 
though every nation has had its own system of laws. 
For positive law is not essentially a simple collection 
of isolated rules and ordinances arbitrary or conven- 
tional in their nature, butit isasystem exhibiting, 
amid all its variations in time and place, invariable 
and fixed principles and relations which constitute the 
foundation or identical part of all laws; that is to say, 
universal or natural law.’’ 2 Law Rev. and Mag. Lond. 
N.S. 548. Or as was magnificently said by Burke: 
“Tt would be hard to point out any error more truly 
subversive of all the orderand beauty, of all the peace 
and happiness of human society, than the position that 
any body of men have a right to make what laws they 
please, or that laws can derive any authority whatever 
from their institution merely, and independent of the 
quality of their subject-matter. All human laws are, 
properly speaking, only declaratory. They may alter 
the mode and application, but have no power over the 
substance of original justice.” 

The same law of mutual justice which binds individ- 
ual men together into independent political communi- 
ties and prescribes their relative rights and obligations 
also embraces as one family the various States and na- 
tions into which mankind are at the same time divided 
and gathered. Individuals under the collective name 
of a government are none the less bound by the rules 
and principles of right which they recognize and obey 
in their intercourse with each other as natural persons, 
and the relations, intercourse and dealings between 
independent States are therefore subject to the law of 
equal justice. When applied directly between sov- 
ereigns it is appropriately styled the public law of na- 
tions; when administered between subjects of States, 
foreign to each other in the forum of either, it consti- 
tutes private international law. 

Indeed, it is in the domain of international law that 
the foundation of the rule and duty of justice is most 
plainly manifested as rooted and grounded in the in- 
destructible and immutable nature and constitution of 
the universe; for as is pointed out, I think, by Sir 
Henry Maine, the attempt to regulate the relative 











rights and duties of independent States npon any sys- 
tem of utilitarianism or expediency, as determined by 
the balance of good or evil consequences, completely 
breaks down. To say that the obligation of a power- 
ful State to observe its treaty stipulations with a 
weak and helpless neighbor, or to avoid aggressions 
upon its territorial or other sovereign rights, may be 
determined by the application of the greatest happiness 
principle, upon the calculation of the greatest good to 
the greatest number, is simply to say that power may 
substitute its will for itsconscience, and that in the 
domain of the public international law might makes 
right. If such has too often been the practice of arbi- 
trary governments in their dealings with other and 
weaker sovereignties, it is nevertheless condemned by 
the conscience of mankind, and if admitted as legiti- 
mate on grounds of reason, destroys the possibility of 
a scientific jurisprudence. 

This social order—so exact and careful that it de- 
scends with its protecting power to enumerate and 
defend all the rights of the most helpless of its subjects, 
so wide and all-embracing that it includes within its 
sphere and jurisdiction all the races, tribes and nations 
of men, in every stage of development as to strength 
and knowledge — is the secure medium in and through 
which is realized the personal, civil and political lib- 
erty of mankind. It prescribes the limits within which 
each individual is left free to employ the activities of 
his nature in the development and perfection of his 
being, making those limits the boundaries which no 
one is permitted to transcend in the eager gratifica- 
tion of his own will. And by the law of equality — 
for justice makes no distinction of persons in the do- 
main of rights — there is guaranteed to each indi- 
vidual the opportunity freely to seek his own, on the 
sole condition that he does not cross the boundary of 
his neighbor. 

This social order from the nature of the case in the 
history of the race obeys the law of evolution and 
development. The various forms which at any given 
period.we find coexisting in the world —as there are 
now and always have been many —are but stages of 
this development. Everywhere and at all times we 
see the energies of man displayed and exerted in efforts 
to conquer the world without and within — to subdue 
the muterial universe in order to support and improve 
his physical and to unfold and develop his spiritual 
life. And if too often history has to record the fall of 
nations, and the lapse of races and people into barbar- 
ism, and even to lament their extinction, nevertheless 
the law of progress in all that we know and call civiliz- 
ation on the whole asserts itself, even by means of ad- 
verse experiences; for the education of the world has 
come from the knowledge of both good and evil. The 
hope of this advancement and progressive improvement 
in the conditions of our earthly life, and increase in 
the elements of individual well-being, is what sweetens 
the bitterness of living, makes light its burdens and 
turns sacrifice into delight. Without it, it is not per- 
haps too much to say that life would scarcely be worth 
living; and that society itself becoming stagnant would 
also become corrupt, and of corruptiondie. At least 
out of this hope is begotten all the grace and loveliness 
of life, all art and literature, painting, poetry, sculp- 
ture, architecture and music — every thing that culti- 
vates and embellishes our earthly habitation. It were 
rash to predict whether a perfect social order would 
ever be realized by mankind on the earth. But as we 
are taught to pray for it we ought not to cease to ex- 
pect it. Weshall at least know it when it comes. It 
will be the Kingdom of God on earth, in which His 
will shall be done, evenas it is done in Heaven. Init 
there will be a place for every man in which to do the 
work for which he is best fitted, wherein he will be 
able to perfect his individual being by the most com- 
plete and efficient exertion of every faculty and qual- 
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ity that constitute his characteristics as a man, and 
whereby he will have the opportunity of accomplish- 
ing the greatest good both for others and himself; 
when every right will be the most richly enjoyed, 
when every duty will be the most faithfully per- 
formed ; where the perfect law of justice will be accom- 
plished in every human relation, and cover with its 
invincible shield the weakest from every conceivable 
wrong. 

If such is and has been the unextinguishable aspira- 
tion of men inall ages and countries, so is it the anal- 
ogy of nature itself, which from its lowest to its highest 
types seeks to rise through every gradation to the con- 
templation and {enjoyment of the Infinite and Perfect 
One. 

The conception of law we thus find, by analysis, 
to be coincident in one aspect with that of social 
order. We find, also, that it is essentially related 
to the idea of physical force, which indeed enters 
into its accepted definition as being a “ rule of action 
prescribed by the supreme power in a State com- 
manding what is right and prohibiting what is 
wrong,’’ or as the Duke of Argyle has condensed it, 
“the authoritative expression of human will enforced 
by power.”’ 

Every independent political community — a State or 
nation—as we have seen, is, although a corporate, 
nevertheless a moral person, capable of exercising a 
rational will and subject to the obligations of the rules 
of morality, which spring from human relations. It 
represents, as it embodies, the collective will of all the 
individuals that are its constituents, and thereby ac- 
quires the right and power of disposing of their persons 
and possessions for the legitimate purposes of its own 
existence. This unlimited eminent domain is styled 
sovereignty, and according to American theories re- 
sides in the whole body of the community. The powers 
of sovereignty are in fact exercised by the government, 
the constitution of which in any given case prescribes 
the limits within which they are restrained. This 
constitution, according to our practice in this country, 
is written; but it exists everywhere, and elsewhere is 
to be found in the history and practice of the particu- 
lar community. So that while in theory the powers of 
sovereignty are despotic, they are practically limited in 
exercise either by express constitutional enactments, 
or by a public opinion, intrenched in the traditions, 
prejudices and inveterate customs of many, genera- 
tions. The legal relation between the government 
and the people who are its subjects thus established, 
gives rise to the public or constitutional law of the 
particular State. This branch of jurisprudence em- 
braces also the relation which the different departments 
and agents of government bear to each other, whereas 
in most modern States there is a distribution of its 
powers. 

It is not true, as is sometimes supposed, that the 
public law, which regulates the conduct of govern- 
ments toward each other and toward their own con- 
stituents respectively, is without the usual sanction of 
force necessary tothe strict definition of law proper. 
For in many instances unconstitutional exercises of 
power by governments are nullified by judicial action, 
even in the absence of express prohibitions, on the 
ground suggested by Chief Justice Marshall in the case 
of Fletcher v. Peck, 6 Cr. 135, that the very nature of 
society and government prescribes limits to legislative 
power. But in all others there remains the re- 
served right of the true sovereign, the body politic 
itself in its original capacity, by revolution to displace 
a government which has abused its authority. And 
so in every case of the infraction of the international 
law, if the cause be of sufficient gravity, the injured 
nation has the right, by a just war, to enforce its claim 
or redress its wrong, and while all others may remain 
neutralthey commit no offeuse if they espouse the 








quarrel of the innocent party. So that even in these 
cases in uddition to the public opinion which ordinarily 
suffices to support the law there is a latent force 
which may be aroused to exert its energy in its vindi- 
cation. 

The machinery for the enforcement of the municipal 
or internal private law of the State is regular and visi- 
ble. The executive department of government is 
organized and authorized for that special duty, and to 
that end is armed with the whole civil power of the 
State. If that is not sufficient to quell resistance the 
military power may rightfully be called to its aid, so 
that force lies couched behind every law, not always 
displayed, more often hid, but ever ready to spring to 
its defense. Or as described by Hobbs: 

** This done, the multitude so united in one person is 
called a commonwealth; in Latin, civitas. This is the 
generation of that great Leviathan, or rather, to speak 
more reverently, of that mortal god to which we owe, 
under the Immortal God, our peace and defense. For 
by this authority given him by every particular man 
in the Commonwealth he hath the use of so much 
power and strength conferred on him, that by terror 
thereof he is enabled to perform the wills of them all, 
to peace at home and mutual aid against their enemies 
abroad. And in him consisteth the essence of the 
Commonwealth which, to define it, is one person, of 
whose acts a great multitude, by mutual covenants one 
with another, {have made themselves every one the 
author, to the end that he may use the strength and 
means of themall, as he shall think expedient, for 
their peace and common defense.” 

But the justifying ground for the employment of 
the public force to guarantee the enjoyment of private 
rights is not to be found in the mere will of the State, 
nor the public judgmentof its expediency. It is of 
the nature of the right itself, as just, to declare and 
enforce which was the very purpose for which the 
State exists and is organized. It is not every moral 
claim that one person has upon his fellow that he is 
justified in prosecuting by force. It is not every moral 
obligation the performance of which may be compelled. 
The measure of rights is not what conscience may 
bind one to do for another, but what that other is 
allowed by conscience to require. Justice is a demand 
of imperative obligation. If withheld, it may be taken 
by violence; for the rights which it secures belong to 
human nature, and are indispensable to the preserva- 
tion of human society. Society is bound therefore by 
the law of its own existence to declare and enforce the 
just right of every individual, predicated on a duty of 
perfect obligation. Two corollaries flow hence, both 
leading to the same result. 

The rights which are thus guaranteed by society to 
its members are not self-sufficient and absolute. They 
are not the ends and purposes of human living. No 
man exists and acts merely that he may enjoy his 
rights. His rights are merely opportunities. They are 
means to another end. They are the instruments by 
which he is enabled to perform duties, to discharge 
obligations. That general duty and obligation has 
already been expressed. It is the final cause of his 
existence. It is to perfect his being, to develop what- 
ever there is in him, in the direction of the highest 
manhood. But a duty expresses a relation. It is 
something due toa person, and cannot center in that 
of him in whom it inheres. It binds him to some other 
person. It cannot be to any other human person, 
because the duty belongs to all alike, and if due to 
men would be due to all, which would be equivalent to 
adebtfrom each to himself; a conclusion already ex- 
cluded. There must be some other and some higher 
person who has laid hiscommand on human nature, 
and has thus bound all men to Himself, that every 
man may illustrate in the exaltation of his own life the 
perfect handiwork of his Creator. And thus there is 
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revealed in the consciousness of man, duly seeking the 
highest gratification of his nature, the existence and 
claims and government of the great God and Ruler and 
Father of all. 

And this conception of individual obligation to the 
Author of his being also reveals that Moral Law which 
constitutes the Order of the Spiritual Universe, which, 
while it limits and restrains the authority and rightful 
power of organized society over its individual constitu- 
ents, at the same time establishes its rightful govern- 
ance upon the immutable foundations of a Divine 
Right —a Divine Right, not of a particular person, 
family, dynasty, or even established government of 
any description, to bear and wield the sword of rule — 
but the Divine Right of Society, as the Human 
Sovereign over governments of its ordination, as 
well as over the natural persons subject to its juris- 
diction, to rule the world of men, with all their con- 
testing interests, blind ignorance, and base and rebel- 
lious passions, in the interest of Righteousness and 
Peace. 

This mission however it must be remembered is not 
to be fulfilled directly by a human re-enactment of the 
divine law and its enforcement as such, but rather 
indirectly by securing to each natural person that 
largest liberty consistent with that of all others which 
will most securely protect him in that voluntary 
obedience due from him to the obligations of virtue 
in which alone there is any merit and worth. Men 
cannot be made good upon compulsion. It is only 
asmall portion of the moral law — those duties which 
men owe to each other which are called, on that ac- 
count, of perfect obligations — which is capable of 
enforcement by the power of society, under pains and 
penalties. 

And even in respect to enforceable obligations it is 
obvious that the actual exercise of the power of gov- 
ernment in their enforcement must be the exception 
and not the rule. If the majority of the members of 
any given community were in a state of continual 
resistance to the performance of their just duties, it 
would not be in the power of the minority — except 
whenit had exceptional advantages in the way of 
superior skill, intelligence and organization — to 
enforce the law. Neither does the apprehension of its 
exercise supply the defect, for the fear of force could 
not accomplish what its actual application failed to 
effect. 

There is therefore something else by way of reserve 
which strengthens the arm of the law and supplies a 
substitute for its sanctions. It is, of course, the 
instinctive obedience of the mass of right-thinking 
people to laws, the necessity and justice of which they 
recognize, and the judgment of moral condemnation 
which they pronounce upon those who assail the public 
peace and order. The offender himself sees, in the 
aversion and righteous indignation of his fellows the 
sentence of his own conscience, and is oftener deterred 
from the commission of wrong by this power of public 
opinion than by the fear of the punishment of the law. 
Without this moral support it were vain to attempt the 
maintenance of public order; and when in consequence 
of the demoralization of the public sentiment disorders 
have become so formidable as to defy law, society falls 
into anarchy, to be revived too often only by the des- 
perate energy of military power, applying force with- 
out regard to that civil justice for whose sake alone its 
use can be justified. ; 

It is also to be borne in mind that the larger number 
of controversies, the settlement of which engages and 
employs the machinery of justice, are not those in 
which there is charged to have been any intentional, 
willful, wanton, or what the law styles malicious 
wrong. It is oftener a question whether the party 
charged has exercised the care and thoughtfulness of 
his neighbor’s interests which, under the circum- 





stances, was due from him or from those for whose 
conduct he is justly responsible; and equally as often 
perhaps whether, as the facts appear, any enforceable 
obligation exists and has been violated. It thus hap- 
pens that nearly every case that can be supposed, in 
which the intervention of the law is invoked, presents 
a litigation involving mixed questions of law and 
fact. The question of law always is, what, if any, 
enforceable obligation arises out of the relation estab- 
lished by the circumstances between the parties; the 
question of fact is, are the circumstances shown which 
give rise to such an obligation, and has it been 
broken? 

It is difficult to reconcile Coke’s aphorism that the 
common law is the perfection of reason, and the ad- 
mitted maxim of that law, that every one is presumed 
to know the law, and ignorance of it excuses no man, 
with the common opinion that it is a science, if one at 
all, intricate, complex and hard to understand, full of 
uncertainties, confusions and contradictions; a trap 
for the unwary; a net, whose meshes are strong enough 
to catch only small fish, while the strong break through 
and escape. 

Yet an acute thinker and brilliant writer on element- 
ary jurisprudence — Charles Spencer March Phillips — 
has said: 

‘“*T believe that there exist certain general rules of 
justice which now are, which always have been, and 
which always will be, instinctively recognized by the 
human conscience. I further believe that these rules 
are such as to be capable of being applied by the human 
intellect to every possible combination of facts upon 
which a question of right canarise between two hu- 
man beings, and that by such reasoning the abstract 
rights of one human being as against another may, 
under any conceivable circumstances, be logically de- 
fined.” 

When, however, we recollect that it isnot all moral 
obligations which are enforceable at law, and that the 
very principle on which the law proceeds in drawing 
the line between perfect and imperfect obligations is 
not admitted by any general agreement, some systems 
proceeding upon one, and others upon a different 
policy, it may well be questioned whether jurispru- 
dence can properly be considered as one of the exact 
sciences, or classed as one that, by rigid processes of 
logic, can be deduced out of mere thought. It is not 
easy, for instance, to explain on any consistent and 
intelligible ground why the common law of England 
refuses generally to enforce a parol promise without a 
consideration, while the doctrine is not considered 
essential in the Roman law of contracts, the moral 
obligation being the same in both systems. 

A more sober and therefore a more accurate view is 
taken by Sir Henry Maine in the following extract 
from his ‘‘Early History of Institutions,’’ p.49. He says: 

“The truth is that the facts of human nature, with 
which courts of justice have chiefly to deal, are far 
obscurer and more intricately involved than the facts 
of physical nature; and the difficulty of ascertaining 
them with precision constantly increases in our age 
through the progress of invention and enterprise, 
through the ever growing miscellaneousness of all 
modern communities, and through the ever-quicken- 
ing play of modern social movements. Possibly we 
may see English law take the form which Bentham 
hoped for and Jabored for; every successive year 
brings us in some slight degree nearer to this achieve- 
ment; and consequently little as we may agree in his 
opinion that all questions of law are the effect of some 
judicial delusion: or legal abuse, we may reasonably 
expect them to become less frequent and easier of solu- 
tion. But neither facts nor the modes of ascertaining 
them tend in the least to simplify themselves, and in 
no conceivable state of society will courts of justice 
enjoy perpetual vacation.” 
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gestions of the wricer of the newspaper article refer- 
red to at the outset of these remarks—that the 
advancement of society, in cultivation, intelligence, 
virtue, and all that enters into civilization, would 
necessarily diminish the area of enforceable obliga- 
tions, and lessen the number of occasions for the in- 
tervention of the law. This result might be supposed 
to follow from the increased knowledge on the part of 
the community of what duty required in particular 
circumstances; increased efficiency on the part of the 
extra-judicial forces of the community, in their influ- 
ence over individuals, resulting in a more ready and 
voluntary compliance with obligations generally recog- 
nized by the public conscience. But new questions of 
law arise with new facts and new relations among men ; 
and as society progresses in its development, its organ- 
ization becomes more intricate, men are brought 
nearer and into novel situations, and with unprece- 
dented relations, which will constantly furnish new 
studies for the jurist and the legislator, and the area 
of enforceable obligations will enlarge and not dimin- 
ish. Indeed, it is quite likely that many cases now 
occur, in which no remedy exists, which a more highly 
organized state of society, and a more perfect justice, 
may not be willing to leave tothe mere good will of 
private conscience. Such was the opinion of Mr. 
Charles O’Conor, as expressed in his argument in the 
case of the “General Armstrong,’’ argued in the Court 
of Claims. He is thus reported: ‘ Jurisprudence, as 
administered by human tribunals, deals only with the 
means of enforcing rights which are recognized as per- 
fect; but like all moral sciences, it is capable of im- 
provement. As the general mind of a nation advances 
in that freedom which is the result of increased knowl- 
edge, the legislative authority will constantly enlarge 
the sphere assigned to jurisprudence, and increase its 
power of establishing justice. Jurisprudence is only 
the means; justice is the end. Jurisprudence is of 
human origin; justice is an attribute of divinity, pre- 
existent of all created things, eternal and immutable. 
Its authority is not derived from any human code, 
either fof positive institution or of customary recep- 
tion; its decrees are found in the voice of God speaking 
to the heart, which faith has purified to receive and 
reason enlightened with capacity to understand.” 

But the quick movements of society do not always 
wait upon the slow processes of legislation. If anew 
and useful device is invented, that seems calculated to 
serve a beneficial public purpose, it is adopted and 
brought into use through the energy of private enter- 
prise, without previous inquiry as to what its legal 
status may finally be determined to be. And with the 
backing of its own utility and the interested opinion 
thus created in its favor, it takes its place and fights 
its way, against the opposition of existing interests 
and prejudices, toa judicial recognition of the rights 
and obligations which arise by reason of it. The in- 
troduction of the systems of telegraphs and street 
railroads exemplifies and illustrates this process. And 
see how rapidly and completely the unique local cus- 
toms of rough and illiterate miners establishing them- 
selves without previous legislative authority upon 
public lands, became judicially recognized as giving 
rise to legal right and obligations, before they were 
confirmed by statutory enactments. It has been so 
from the beginning. How very small a part of the ex- 
isting body of our common law owes its origin to any 
express legislative authority! The whole large body 
of that refined system of rights and obligations, which 
constitutes the law of common carriers, is founded on 
the custom of the realm when transportation on land 
was on horseback or by wagon, and which, from the 
decision of Lord Holt, in Coggs v. Bernard, has been 
expanded to meet the demands of carriage by land 
and sea, not then dreamed of. The lex mercatoria has 


It may be thought — indeed, that is one of the sug- 





been developed out of the early usages of merchants, 
when trade and commerce were in their infancy, into 
a consistent body of rules, which govern communities 
the most widely separated in space and manners, and 
regulate transactions which represent the accumulated - 
wealth of the world at atime when millions are as 
familiar as hundreds were to our forefathers, whose 
traditions we have inherited and enlarged. Legisla- 
tion, in the meantime, has introduced into the body 
of the law few, if any, new principles, but has not 
been idle in improving the machinery of administra- 
tion. 

This growth, as we all know, is the process of what 
has sometimes, but I think injuriously, been termed 
judicial legislation. This isa misconception. Courts 
have not madethe law. The law, according to its very 
nature, is not the subject of manufacture. Neither 
has it been invented or devised. It has simply been 
discovered. It always was, and when newly applied 
is merely for the first time brought to light and con- 
sciousness. The faculty of speech is born in and with 
us, and it would be equally as inappropriate to say, 
whenever a new thought was expressed, that an inno- 
vation had been made upon the mother tongue. 

It is the necessary mode of development, and could 
not be permanently arrested by any positive provision 
of legislation without at the same time blocking abso- 
lutely the wheels of all social progress. If the whole 
body of our law were to-day reduced to a code, as 
perfect and precise as human language could make it, 
to-morrow the march of judicial decision would begin 
anew, expounding and expanding old principles in new 
relations, and drawing from the unexhausted and 
inexhaustible reservoir of abstract justice new rules 
for new duties. 

This process is described by Chancellor Kent (2 Com. 
471) in a passage quoted and approved by Justice 
Thompson, in Wheaton v. Peters, 8 Pet. 669: 

“The common law includes those principles, usages 
and rules of action applicable to the government and 
security of the person and property which do not rest 
for their authority upon any express and positive 
declaration of the will of the Legislature. A great 
proportion of the rules and maxims which constitute 
the immense code of the common law grew into use 
by gradual adoption, and received from time to time 
the sanction of the courts of justice without any legis- 
lative act or interference. It was the application of 
the dictates of natural justice and of cultivated rea- 
son to particular cases.”’ 

And M. Henri Ahrens, in his treatise, Droit Naturel, 
vol. 1, p. 98 (Ed. Leipsic, 1868), explains to the same 
effect, in the following passage: 

‘Every system of positive law, however perfect, 
reveals omissions, obscurities and defects of decision 
for unforeseen cases; and as the judge ought to have 
the means of deciding in every case that may be pre- 
sented, the law of nature may become an auxiliary 
source of judgment. It would not, indeed, be permis- 
sible for him to decide a case against the letter of the 
written law; for that would be to take from the law 
its general and uniform character, and put every thing 
at the mercy of the personal and variable views of the 
judge; but when the law is silent, the conscience and 
reason of judges must speak; and the opinions which 
they derive from a study of the philosophy of the law 
then become grounds of decision. This truth has 
appeared so evident that many systems of law (among 
others the Austrian Code, § 7) have recognized ex- 
pressly the law of nature as a subsidiary source of 
positive law.”’ 

The result which this discussion has now, as it seems 
to me, made sufficiently plain, may be stated in this 
summary: The function of the law, in the civil and 
political state, is to reduce to formule, from time to 
time, the various acquisitions made by society in its 
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progressive civilization, incorporating the new with 
the old, avd readjusting the whole with its several 
parts, according to the rules of an immutable justice. 

Humaza societies, each for itself, but also in company 
with all others composing the whole race of mankind 
on the earth, are struggling, consciously and uncon- 
sciously, at all times, to organize themselves upon the 
principle of strict and equal justice. ‘This is their 
chief business and purpose. To this end they exist. 
If they fail altogether in its achievement, they neces- 
sarily disintegrate, fall into decay, and sink into noth- 
ingness. A certain approximation to success in this 
work is essential to their continued existence. Justice 
is to them the very element of life. Itis what the 
blood is to the animal body. If it is rich and pure, 
and flows in its natural courses, it distributes to every 
tissue and organ of the body it vitalizes, in due and 
exact proportion, just the nutriment it needs to sup- 
ply it with health and energy; and every member, re- 
ceiving satisfaction for its own wants, joins with all 
the rest to constitute the beauty and strength which 
come from harmony in nature. 

The struggle for justice goes on continually. The 
strifes between nations and races, between opposing 
classes and interests in the same people, are blind 
efforts to obtain it, in which each contestant thinks 
he is seeking to regain or retain what belongs to him. 

Aad so the world, day by day, learns by its experi- 
ences of good and evil its lessons in the science of life, 
advancing by degrees in an education which first 
teaching that the highest interest of mankind is uni- 
versal justice, will eventually lead it into the practical 
establishment of the institutions by which it may be 
realized. 

It is by its participation in the processes of this edu- 
cation, that perhaps the legal profession renders to 
society its greatest indirect service. It makes common 
and introduces into the popular mind and speech the 
ideas and language of jurisprudence. The daily spec- 
tacle of adjusting disputes, composing strife, securing 
rights, avenging and punishing wrongs, and adminis- 
tering the solemu judgments of the law, is to all par- 
ticipants and spectators, the litigants themselves, their 
friends, their witnesses, the jury, and the more or less 
large audience who hear and discuss the matters at 
issue—an impressive exhibition, which represents 
with striking and permanent effects upon the imagina- 
tion of men, the majesty and dignity of that justice 
whose ministrations they witness or share. 

This is true of all countries where the people have 
made considerable advances in intelligence, and take 
some active part in the work of government. It is 
especially true in reference to ourown country, as was 
noted by De Tocqueville in his observations upon our 
institutions. He says: 

“The influence of the legal habits which are in com- 
mon in America extends beyond the limits I have just 
pointed out. Scarcely any question arises in the 
United States which does not become, sooner or later, 
a subject of judicial debate; hence all parties are 
obliged to borrow the ideas, and even the language 
usual in judicial proceedings in their daily contro- 
versies. As most public men are or have been legal 
practitioners, they introduce the customs and techni- 
calities of their profession into the affairs of the 
country. The jury extends their habitude to all 
classes. The language of the law thus becomes, in 
some measure, a vulgar tongue; the spirit of the law 
which is produced in the schools and courts of justice, 
gradually penetrates beyond their walls into the bosom 
of society, where it descends to the lowest classes, so 
that the whole people contract the habits and the 
tastes of the magistrate.” 

But the direct and specific function of the profession, 
in the social and political state, in its progress in civil- 
ization, is to formulate its progress into Jaws and in- 





stitutions, and superintend the gradual perfection of 
its organization, according to the idea of justice. 

That its mission is as yet incomplete and subsisting, 
we are all, to-day, both witnesses and judges. 

Time and the occasion forbid my entering upon a 
discussion of the departments, in which in the near or 
possible future, we may expect to witness the advance 
of this work of the law, in the extension and growth 
of our existing civilization. 

It seems Utopian even to hope, much less to look for 
the adjustment of all international disputes by peace- 
ful arbitration, or the establishment of a confederation 
of powers, combined for the purpose of declaring and 
enforcing international obligations. Many people, 
organized into States—many, indeed, of the most 
ancient — have not yet recognized any common system 
of international obligations. Many are yet so little 
removed from the habits and manners of barbarism 
as not to understand any mode of asserting claims or 
resisting demands, except by war. And yet it ought 
not to be esteemed absurd to suppose it possible that 
States calling themselves Christian, and who do recog- 
nize their allegiance to the principles of a common 
justice in their necessary mutual intercourse, may find 
it practicable to adjust all controversies between them- 
selves by amicable arbitrations. The real and only 
difficulty in the way seems to be the existence of those 
feelings and passions, allied to and growing out of 
National pride and race antipathies, which prevent a 
nation from recognizing its highest interest to be in 
the satisfaction of justice. Certainly all true National 
interests would, according to every probable expectation 
of the outcome in any given case, be far better served 
by the decision of a tribunal than by the chance of 
war. Letus suppose, for instance, that the recent war 
between Prussia and her allied German States, on the 
one part, and France on the other, having issued as it 
did in the fall of Napoleon and the second empire, the 
question of the terms of peace had been submitted by 
the two parties to some arbitrameut of peaceful media- 
tion, having no adverse interests, as surely might have 
been found —if not in Europe, then on this continent; 
and the award having been made, had been fulfilled. 
Does any one doubt that a peace, concluded on that 
basis, would have been far more useful even to the 
victorious party, than any indemnity wrested from 
the humiliation of a proud people by the strong arm? 
To say the least, both would probably have been spared 
the necessity and burden of the armaments which 
policy has required both ever since to maintain. 

And we may be certain that sooner or later, if civili- 
zation keeps its promise to future ages, the burdens of 
war and of constant preparation for war must some 
day cease. They are in Europe almost intolerable to- 
day. The taxation necessary for the support of the 
immense armaments, kept up, either as menace or for 
defense, is grinding the faces of the poor, and driving 
starving men and women by millions annually to more 
peaceful shores. It will bankrupt the people and de- 
stroy the governments whose policy maintains them. 
Surely we may expect the reason and conscience of 
men, most interested, soon to make themselves heard, 
and to find a way, through peace, for the more perfect 
administration of justice in international relations. 

Perhaps in the sphere of our own public law there 
may be room and need for amendment and reform. 

We have from the beginning, though not always with 
perfect consistency, recognized in our public law the 
right of expatriation, and made liberal provision for 
the naturalization of foreigners. This policy no doubt 
has been in the line both of our interest and our duty. 
But a revision of our definitions seems to be called for. 
Unfortunately some who have availed themselves of 
the privileges of our citizenship seem to have conceived 
the idea that by forswearing allegiance to the sovereign 
of their nativity, and subscribing the oath of fidelity 
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to that of their adoption, they have become entitled to 
the privileges of a double citizenship, without the 
responsibilities of either; and that they have changed 
their domicile merely that they might promote insur- 
rection ina foreign country from a distant and safe 
base. These of our fellow-citizeus should learn that 
they have discharged their whole duty to the cause of 
liberty in the protest they have recorded in their vol- 
untary escape from oppression. And especially that if 
humanity requires us to sympathize with every people 
struggling to be free, nevertheless the asylum of neu- 
tral territory provided against political persecution 
must never be desecrated by becoming the harbor and 
cover for murderers and assassins. 

It may be also that we shall realize that advanced 
justice desired by our first Chief Justice, John Jay, 
when he said, in the case of Chisholm’s Ex’rs v. Georgia, 
2 Dall. 378: 

“I wish the state of society was so far improved and 
the science of government advanced to such a degree 
of perfection as that the whole nation could in the 
peaceable course of the law be compelled to do justice 
and be sued by individual citizens.” 

Our National government is and always has been, 
and very properly, exceedingly jealous of its commer- 
cial credit, and at every cost has maintained its faith 
with public creditors. But this has reference mainly 
to its public and negotiable debt. In almost all other 
cases of claims against its treasury, it insists upon be- 
ing judge in its own cause. The Supreme Court of the 
United States has decided, in the case of Langford, 101 
U. 8. Rep. 341, that the maxim that “the king can do 
no wrong,”’ as applicable to our government or any of 
its officers, has no place in cur system of constitutional 
law; but has refused to imply an enforceable promise 
against the government for indemnity, in a case where 
its officers, in its name and for its use, have unlawfully 
taken private property, the ‘government claiming title 
in itself. So that Judge Nott, of the Court of Claims, 
in the case of Brown v. The United States, 6 Ct. Claims 
Rep. 171, said: 

“The laws of other nations have been produced and 
proved in this court, and the mortifying fact is judi- 
cially established that the government of the United 
States holds itself, of nearly all governments, the least 
amenable to the law.” 

The example of a submission of disputed claims to 
the judgment of an independent judicial tribunal, in 
that high quarter, might reasonably be expected to 
find imitation on the part of State governments, seve- 
ral of whom, unfortunately, refuse to recognize the 
duty of paying portions of their public debt, or what 
is claimed legally to be such. In all these instances 
there are, of course, pretexts, if not reasons, urged in 
justification of an apparent repudiation; and the in- 
stitution of judicial tribunals for the adjudication of 
the question of liability, even if they were powerless 
to do more than declare their judgments, would re- 
inforee, by a strong moral support, all honest claims 
and just debts. 

But beyond all, and above all, are many social and 
political questions and problems, of momentous im- 
port, which sooner or later, must emerge into the 
sphere and jurisdiction of the expanding law. Among 
them may be noted that relating to the regulation of 
the rules and rates of transportation by common car- 
riers, for the protection of the public against undue 
discriminations; the question of monopolies, involving 
the problem of formulew by which associated capital 
can be made most efficient for good, with the least 
power of mischief, and how the power cf unlimited 
combination can be reconciled with that of unlimited 
competition, and the advantages of both be retained; 
and the fundamental and radical question of the true 
economic relations between the three elements which 





directly enter into production, labor, skill and capital. 


It may be that the science of political economy may 
hereafter discover and announce some rule of justice, 
founded in the nature of things, whereby to determine, 
in every given case, the share of produce, to which 
each of these agents in production is entitled, and 
some organization of productive industry may appear, 
through the voluntary action of those directly inter- 
ested, which will furnish the machinery for the appli- 
cation of such rules and computations. If that should 
ever be realized, then jurisprudence will be ready to 
incorporate these methods and instruments into the 
system of its legal institutions, determine the rela- 
tions which will spring from them, and ascertain and 
enforce the obligations of justice, which will then have 
the form aud efficiency of law. 

In the distant though delightful prospect of that 
consummation, we may adopt as our pean and apos- 
trophe, the memorable sentence of the judicious 
Hooker—none the less eloquent because familiar — 
and say: 

“Of law, there can be no less acknowledged than 
that her seat is the bosom of God, her voice the har- 
mony of the world; all things in heaven and earth do 
her homage, the very least as feeling her care, and the 
greatest as not exempt from her power; both angels 
and men, and creatures of what condition soever, 
though each in different sort and manner, yet all with 
uniform consent admiring her as the mother of their 
peace and joy.” 





TAX ON INCOME FROM UNITED 
STATES SECURITIES. 


PENNSYLVANIA SUPREME COURT, JUNE 13, 1880. 


STATE 





PHILADELPHIA CONTRIBUTIONSHIP INSURANCE YV. 
COMMONWEALTH OF PENNSYLVANIA. 


A State tax upon a corporate franchise, measured by the net 
earnings of the corporation, is valid and collectible, though 
a portion of those net earnings are derived from interest 
on United States Securities. 


KOCEEDING to determine the validity of a tax 

imposed by the Commonwealth of Pennsylvania, 

the plaintiff below, upon the defendant below, a cor- 
poration. 

The plaintiff claims the right to assess and collect 
from the defendant a tax upon its annual net earnings 
or income, under a statute of Pennsylvania authoriz- 
ing such tax. The defendant corporation claims im- 
munity from taxation upon so much of said net earn- 
ings or income as is made up of interest received from 
United States and State bonds. 

A judgment in favor of plaintiff was rendered below 
and defendant took a writ of error. 


W. W. Montgomery, for plaintiff in error. 


Lyman D. Gilbert, Deputy Attorney-General, and 
Henry W. Palmer, Attorney-General, for defendant in 
error. 


STERRETT, J. By the 10th section of the Revenue 
Act of 1879, which is substantially a re-enactment of 
the 6th section of the act of May 1, 1868, certain indi- 
viduals, companies and corporations therein mentioned 
are required to make report to the auditor-general, 
setting forth the entire amount of net earnings or 
income received by them from all sources during the 
preceding year, and pay atax of three per centum 
thereon for the use of the Commonwealth. P. L. 
118. 

The corporation, plaintiff in error, being clearly 
within the provisions of theact, made its return of 
earnings or income for the tax year ending October3l, 
1879, and included therein $28,615.73 interest on United 
States bonds, and $15,375 interest on Pennsylvania 
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bonds; both of which items however it claimed were 
exempt from taxation. It was also claimed, that in 
ascertaining its net earnings or income, the difference 
between the par value of $307,000 United States bonds 
which were called in and paid during the year, and the 
price at which they were purchased several years be- 
fore, should be treated asa loss, and deducted from its 
gross receipts. The accounting officers having refused 
to allow any abatement on account of either of these 
three items, the tax thereon amounting to $2,068.19 
was paid under protest, and an appeal taken from the 
settlement. The decision of the court below was also 
adverse tothe plaintiff in error on the points in con- 
troversy. The questions thus presented by the record 
are, whether the income derived from either class of 
bonds is exempt from taxation ; and whether the differ- 
ence between the price paid for the United States bonds 
and their par value should be regarded as a loss and 
deducted from the gross receipts. 

It may be conceded that the bonds as such are not 
taxable by the Commonwealth ; but the tax in question 
isnot laid on the bonds. It is a tax on the corporate 
franchise of the plaintiff in error, measured by its net 
earnings. The right of the State to imposea tax on the 
franchise of any corporation that is indebted to it for 
existence and protection is too clear forargument. If 
the right exists, as it undoubtedly does, the manner of 
its exercise must be left to the wisdom of the Legisla- 
ture; and perhaps no standard or measure of taxation 
can be adopted that will operate more justly and 
equitably than a per centum on net earnings or in- 
come. 

The interest received by the company on the bonds 
undoubtedly formed a part of its income, and while 
the bonds themselves are exempt frum taxation by 
virtue of the laws under which each class respectively 
was issued, it does not follow that the same immunity 
adheres to the money paid from time to time in dis- 
charge of the interest due on the securities. When so 
paid it loses the non-taxable characteristic of the bond 
on which it accrued, and should thenceforth be treated 
as any other species of income derived from other 
sources. But as already intimated the tax is not laid 
on the money and other receipts of the company. Its 
net earnings or income is resorted to, simply as a just 
measure of the tax to be paid for the enjoyment of its 
corporate franchise. 

There is an obvious difference between a direct tax 
on the property of a corporation and a franchise tax 
measured by its earnings, which, proximately at least, 
represent either the value of the franchise granted or 
the extent of its exercise. The distinction has been 
repeatedly recognized by both Federal and State 
courts. In Society for Savings v. Coite,6 Wall. 594, 
corporations of the class to which the plaintiff in error 
in that case belonged were required to pay annually a 
sum equal to three-fourths of one per cent on the total 
amount of their deposits; and it was held that this was 
a valid franchise tax and not a tax on property, and 
that the society had no right to claim exemption there- 
from to the extent of its deposits invested in non-taxa- 
ble securities of the United States. Under a similar 
law in Massachusetts it was held that a savings insti- 
tution having a portion of its deposits invested in 
Federal securities was liable to a tax on account of 
such deposits as fully as on account of other deposits, 
notwithstanding the securities were declared by the 
act of Congress under which they were issued to be 
exempt from taxation under State authority. Provi- 
dent Institution v. Massachusetts, 6 Wall. 611. 

A distinction somewhat similar in principle is made 
in the cases of State Freight Tax and State Tax on 
Railway Gross Receipts, 15 Wall. 232 and 284, in the 
latter of which it is held that a statute imposing a 
tax on the gross receipts of railway companies is 
not repugnant to the Constitution of the United 





States, though the receipts are made up in part of the 
freights received from inter-State transportation of 
merchandise. 

The difference between the amount paid for the Uni- 
ted States bonds and their par value cannot in any 
proper sense be regarded as a loss, but if it were other- 
wise the plaintiff in error is not entitled to the deduc- 
tion claimed. A decrease of capital does not necessarily 
dimiuish the annual net earnings. It is the latter 
that has been adopted as a just measure of the tax 
imposed on the franchise. The contention of the 
plaintiff in error on this point has been so fully an- 
swered by the learned judge of the Common Pleas in 
the concluding portion of his opinion that further 


comment is unnecessary. 
Judgment affirmed. 
——_—_—_>—___—_- 
VALIDITY OF STATUTE TO ASCERTAIN 
QUALIFICATION OF VOTERS. 


RHODE ISLAND SUPREME COURT, APRIL 13, 1881. 


In RE THE POLLING LISTS. 

The Constitution of Rhode Island gives to citizens possessing 
certain specified qualifications a right to vote. It confers 
upon the Legislature power to pass a registry law and to 
prescribe in what manner the right of any person to vote 
shall be determined. Held, that a statute providing for a 
certified list of those qualified to vote in any town, and 
the rejection of the vote of a person whose name did not 
appear in the list, was valid, and that the vote of such 
person might be rejected at an election though he possessed 
the qualifications of a voter. 


i Constitution of the State of Rhode Island, of 
November, 1842, article 2, section 1, provides: 
‘‘Every male citizen of the United States, of the age 

of twenty-one years, who has had his residence and 
home in this State for one year, and in the town or city 
in which he may claim aright to vote, six months next 
preceding the time of voting, and whois really and 
truly possessed in his own right of real estate in such 
town or city of the value of one hundred and thirty- 
four dollars over and above all incumbrances, or which 
shall rent for seven dollars per annum over and above 
any rent reserved or the interest of any incumbrances 
thereon, being an estate in fee-simple, fee-tail, for the 
life of any person, oran estate in reversion or remain- 
der, which qualifies no other person to vote, the con- 
veyance of which estate, if by deed, shall have been 
recorded at least ninety days, shall thereafter have a 
right to vote in the election of all civil officers and on 
all questions in all legal town or ward meetings so long 
as he continues so qualified. And if any person here- 
inbefore described shall own any such estate within 
this State out of the town or city in which he resides, 
he shall have a right to vote in the election of all gen- 
eral officers and members of the General Assembly in 
the town or city in which he shall have had his resi- 
dence and home for the term of six months next pre- 
ceding the election, upon producing a certificate from 
the clerk of the town or city in which his estate lies, 
bearing date within ten days of the time of his voting, 
setting forth that such person has a sufficient estate 
therein to qualify him as a voter; and that the deed, if 
any, has been recorded ninety days.”’ 

And article 2, section 6, provides: 

**The General Assembly shall have full power to pro- 
vide for a registry of voters, to prescribe the manner 
of conducting the elections, the form of certificates, 
the nature of the evidence to be required in case of 
adispute as to the right of any person to vote, and 
generally to enact all laws necessary to carry this arti- 
cle into effect, and to prevent abuse, corruption, and 
fraud in voting.” 

The General Statutes of Rhode Island, chapter 9, 
section 1, provide: 
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“The moderator or warden of any town, ward, or 
district meeting, shall receive the votes of all persons 
whose names are upon the list of voters, certified aud 
delivered to him by the town clerk, and shall reject the 
votes of all persons claiming to vote, whose names are 
not on said list; provided, that if any voter whose 
name is upon any ward list in the cities of Providence 
or Newport, or upon any district list in any town, 
shall have removed to another ward or district, after 
the making out of the ward or district list, or if the 
name of any voter shall have been placed upon the 
wrong ward or district list, every such voter shall be 
admitted to vote in the ward or district in which 
he resides, upon producing the certificate of the town 
clerk, that his name is upon another ward or district 
list, duly prepared for the election at which he claims 
to vote.” 

March 23,1881, the Senate of Rhode Island, acting 
under article 10, section 3, of the Constitution of the 
State, which provides that ‘‘ the judges of the Supreme 
Court shall give their written opinion upon any question 
of law, whenever requested by the governor, or by 
either house of the General Assembly,’’ adopted the 
following resolution: 

“RESOLUTION No. 21. Resolved, That the Supreme 
Court be and are hereby respectfully requested, pursu- 
ant to the provisions of section 3, article 10, of the Con- 
stitution, to transmit to the Senate their written opin- 
ion upon the following question of law: 

“ Has a person, having the qualifications described 
in section 1, article 2, of the Constitution, the right to 
have his vote received by the moderator and counted 
if his name be not found on the list of voters, as 
prescribed by section 1, chapter 9, of the General Stat- 
utes? 

“If the court shall answer this question in the 
affirmative, what evidence shall the moderator require 
of the right of such person to vote?” 


OPINION OF THE COURT. 


To the Honorable the Senate of the State of Rhode Island 
and Providence Plantations: 


We have received from your honorable body a reso- 
lution requesting our written opinion on the two fol- 
lowing questions, to wit: 

*“* Has a person, having the qualifications described 
in section 1, article 2, of the Constitution, the right to 
have his vote received by the moderator and counted 
if his name be not found on the list of voters, as pre- 
scribed by section 1, chapter 9, of the General Stat- 
utes? 

“If the court shall answer the question in the affirm- 
ative, what evidence shall the moderator require of the 
right of such person to vote?” 

Section 1 of chapter 9 is unambiguous, and clearly 
directs the moderator to reject the votes of all persons 
claiming to vote whose names are not on the list, sub- 
ject to certain plain exceptions in favor of the cities of 
Providence and Newport. No one can doubt the 
meaning. We suppose therefore that the object of the 
first question is to ascertain whether, in our opinion, 
the direction to reject the unlisted votes is constitu- 
tonal. We have carefully considered the question in 
that light, and are clearly of opinion that the direction 
is constitutional, being fully authorized by section 6, of 
article 2, of the Constitution, which gives the General 
Assembly full power “ to prescribe the manner of con- 
ducting the elections,’ and ‘“‘the nature of the evi- 
dence to be required in case of a dispute as to the right 
of any person to vote, and generally to enact all laws 
necessary to carry this article,” i. e., the article in rela- 
tion to the qualifications of voters and their right to 
vote “into effect, and to prevent abuse, corruption and 
fraud in voting.’’ In pursuance of the power so given 


various laws have been enacted, and among them the 
Jaws under which the lists of voters, mentioned in 





section 1 of chapter 9, are prepared and authenticated 
by the boards of canvassers of the several towns. In 
making up these lists the canvassers are in our opinion 
required to proceed in a manner which is well calcu- 
lated to insure the listing of all qualified voters, and 
which affords to every person claiming a right to vote 
a fair opportunity to establish his right, if he can, and 
have his name duly enrolled. It follows that in the 
absence of fraud which may be practiced, or of acci- 
dent which may happen under the wisest laws, no 
name of any qualified voter is likely to be omitted 
from the proper list, except through his own negligence 
or in consequence of some error of adjudication on the 
part of the canvassers. Now, if the name be omitted 
through the negligence of the voter, there is no good 
reason why he should not suffer the loss of his vote for 
it. If it be omitted in consequence of an erroneous 
adjudication by the canvassers, then, though the voter 
may have some reason to complain of the want of any 
ulterior remedy, yet it is perfectly evident that a mod- 
erator, while holding an election, is not a fit tribunal to 
afford him such aremedy. And even if the name be 
accidentally omitted, still it is manifest that it cannot 
be wisely left to a moderator to supply the omission on 
election day; for he cannot properly supply it without 
an investigation, and he cannot investigate without a 
hearing, nor, if several accidental omissions be al- 
leged, without several hearings, probably involving 
controversies which will inevitably endanger the or- 
derly conduct of the election, aud which may altogethe- 
defeat it. 

We therefore answer the first question in the nega- 
tive. The first question being answered in the nega- 
tive, the second requires no answer. 

THOMAS DURFEE, 
W. S. BurRGEs, 
EisHa R. Porter, 
CHARLES MATTESON, 
JouN H. STINEss. 





UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CORPORATION — LIABILITY OF STOCKHOLDER 
WHERE LESS THAN PAR PAID FOR sTOCcK. — Where 
defendants subscribed and agreed to pay certain sums 
of money toward the increased capital stock of a cor- 
poration, with the understanding that they were to 
receive stock therefor at 66 2-3 cents upon the dollar, 
and this arrangement was carried out, and certificates 
for the stock delivered to them, held, that the assignee 
in bankruptcy of the corporation might still collect the 
remaining one-third of the par value of the stock for 
the_ benefit of its creditors. Cases commented upon 
and referred to: Hawley v. Upton, 102 U. 8. 314; Stur- 
gis v. Stetson, 1 Bissell, 246; Parker v. North C. M. R. 
Co., 33 Mich. 24; Cutter v. Powell, 6 T. R. 324; Pitts- 
burgh & C.{R. Co. v. Stewart, 41 Penn. St. 54; Cur- 
rie’s case, 3 De G. J. & S. 367; Carling’s case, L. R. 1, 
Ch. D. 115; De Ruvigne’s case, 5 id. 386; Anderson’s 
case, 7 id. 94; Foreman v. Bigelow, 18 N. B. R. 457; 
Upton v. Tribilcock, 91 U. 8. 45; Chubb v. Upton, 9 
id. 666; Pullman v. Upton, 96 id. 328; Hatch v. Dana, 
101 id. 205. U.S. Dist. Ct., E. D. Michigan, June 27, 
1881. Flinn v. Bagley. Opinion by Brown, D. J. 


—— AUTHORITY OF OFFICERS TO ACT FOR — AC- 
KNOWLEDGMENT OF MORTGAGE IN ANOTHER STATE.— 
(1) Where the general management and control of the 
property, business and affairs of a corporation were 
vested in the board of directors and president; and 
the corporation was given power by the charter to issue 
and sell bonds and execute a mortgage to secure the 
same; and the charter required the concurrence of the 
stockholders to authorize a different measure (consoli- 





* Appearing in 7 Federal Reporter. 
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dation with another company), held, that the board of 
directors and president had the power, without the 
concurrence of the stockholders, to authorize the issue 
of bonds and the execution of a mortgage upon the 
- property of the company to secure them. (2) The cor- 
poration was organized under the laws of Kentucky, 
and its property located there. Held, that a mortgage 
of its property could be legally acknowledged by the 
president of the company in Ohio. Jones Rail. Sec., §§ 
84, 86; Kelly v. Calhoun, 95 U. 8. 710; Marlin v. Mobile 
& Ohio R. Co., 7 Bush, 177; 11 Wall. 476. U.S. Cire. 
Ct., June, 1881. Hodderv. Kentucky & Great Eastern 
Railway Co. Opinion by Barr, D. J. 


MARITIME LAW — LIBEL IN PERSONAM NOT MAIN- 
TAINABLE BY PART OWNER AGAINST HIMSELF — CO- 
OWNERS. — Repairs were put upon adomestic vessel by 
a firm of ship-builders, of which one of the part owners 
wasa member. Libel in personam was instituted by 
the firm against all the part owners to obtain a decree 
against them in solido for the repairs. Held, that such 
a libel in personam, in which the same person is one of 
the libellants and also one of the respondents, could 
not be maintained. Maclachlan, 108, 117; 2 Conk. 
Adm. 23; Benedick Adm., § 887; Parsons Shipp. 
102; Revens v. Lewis, 2 Paine, 202; Jenks v. Lewis, 1 
Ware, 51; Thomas v. Lane, 2 Sumner, 1. Courts of 
admiralty have no general jurisdiction to administer 
relief as courts of equity, and will not assume jurisdic- 
tion in matters of account between part owners. The 
Larch, 2 Curtis, 434; Davis v. Child, 1 Davis, 80; An- 
drews v. Ins. Co., 3 Mason, 16; Ward v. Thompson, 22 
How. 330; Orleans v. Phoebus, 11 Pet.175. U. Dist Ct., 
Maryland, May 20, 1881. The Brothers. Opinion by 
Morris, D. J. 


OFFICER — WHEN NOT LIABLE PERSONALLY FOR 
OFFICIAL ACTS ULTRA VIRES.—Suit being brought 
against the members of the board of supervisors of 
Marion county for a reward publicly offered ‘‘ by order 
of the board of supervisors. H. D. Lucas, chairman,”’ 
held, (1) that the offer clearly appeared to have been 
made by the defendants in their official capacity, and 
not as individuals. (2) That their authority to make 
contract being a matter of law, plaintiffs had notice of 
their want of authority, and could not therefore hold 
the defendants personally liable. Hawk v. Marion 
County, 48 Iowa, 472. It has been frequently decided 
that where a public officer makes a contract ultra vires 
the party contracting with him cannot hold the public 
officer responsible as an agent acting without authority. 
This doctrine has been laid down upon the express 
ground of the third contracting party’s knowledge 
when entering into the contract of the public agent’s 
want of authority. McCurdy v. Rogers, 21 Wis. 197; 
Birchard v. Wrrren County, 31 Iowa, 389; Boardman 
v. Hayne, 29 id. 339. U. S. Cire. Ct., Iowa, May 11, 
1881. Huthsing v. Bousquet. Opinion by McCrary, 
C. J. 





~~ o————— 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 


BuRIAL PLACE — RIGHT IN LOT IN GROUNDS AC- 
QUIRED BY VOLUNTARY ASSOCIATION EXCLUSIVE TO 
OWNER OF LOT— TRESPASS QUARE CLAUSUM. —A vol- 
untary association, of which plaintiff was a member, 
acquired ground and set apart a portion of it for burial 
purposes, assigning separate lots, clearly defined and 
bounded, to the individual members as separate burial 
places for such members, for which certificates were 
given, and the members took possession. Held, that 
by these acts each member acquired the privilege and 





* To appear in 55 Maryland Reports. 





right to make interments in his lot, to the exclusion of 
others, so long as the ground remained a burying 
ground or cemetery, and that for an invasion or dis- 
turbance of this right either by a member of the soci- 
ety or any one else, he could maintain an action of 
trespass quare clausum. Looking to the peculiar nature 
of this privilege and knowing how highly it is esteemed, 
and how sacred it is held by mankind in all civilized 
communities, the court would so decide were the 
question a new one; but the right to maintain the 
action under such circumstances is sustained by this 
court in Partridge’s case, 39 Md. 631, and by the de- 
cisions in Kincaid’s Appeal, 66 Penn. St. 411, and 
Meagher v. Driscoll, 99 Mass. 281. Smith v. Thompson. 
Opinion by Miller, J. 


DAMAGES — MEASURE OF, FOR BREACH OF CONTRACT 
FOR MANUFACTURING ARTICLE. — A contract was made 
between E. and the C. company whereby the company 
was to manufacture for him at a specified price a speci- 
fied amount of phosphate. When the time came to 
manufacture the article E. refused to receive any 
phosphate, although the company was ready to and 
offered to manufacture the same for him. Held, that 
the company had a right of action against E. and the 
measure of damages was the difference between the 
cost of manufacturing the article according to the con- 
tract,and the price E. agreed by that contract to give 
for it. It may now be regarded as settled law, both in 
England and in this country, that where there isa 
contract for the manufacture and delivery of goods at 
a definite future period, and before the time of per- 
fermance arrives the purchaser repudiates the con- 
tract and declares he will not be bound by it, or accept 
the goods if manufactured, and notifies the vendor to 
that effect, such refusal and notice is a breach of the 
contract which excuses the vendor from manufactur- 
ing the goods, and furnishes him a good cause of 
action provided he shows himself to have been ready, 
willing and able to perform on his part; and for such 
breach he may sue, if not at once, as soon as the period 
of performance fixed by the contract has elapsed. 
Coit v. Ambrogate, etc., R. Co., 17 Ad. & El. (N. 8.) 
117; Black v. Woodrow, 39 Md. 194. As to damages, 
Masterson v. Mayor of Brooklyn, 7 Hill, 61; Dugan v. 
Henderson, 36 Md. 567. Eckenrode v. Chemical Com- 
pany of Canton. Opinion by Miller, J. 


———_————— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


DEFINITIONS — MEANING OF “ FIRST MORTGAGE” 
AND “SECOND MORTGAGE.”’—The words “first mort- 
gage’’ imply alien prior to all other liens. When a 
party gives such a mortgage, or sells a bond secured 
thereby, showing the facts on its face, or when he in- 
duces another to guarantee it, as such, unless there be 
some qualifications expressed, he shall not afterward set 
up a lien against the guarantor and holders of the bonds. 
This meaning of first mortgage is so thoroughly 
grounded as to lead to the sequence that a second mort- 
gage is understood to be one without intervening liens 
between it and the first. Rice’s Appeal, 29 P. F. S., 
168. There, Ahlhadacovenant forcertain bonds. The 
master said: ‘The contract was that he should have 
$80,000 in second mortgage bonds, which meant that 
there was to be no intervening incumbrance, and the 
confessing of the two judgments and then tendering to 
him the second mortgage bonds was not a compliance 
with the contract.’”’ Agnew, C. J., characterized the 
act of placing on the property an intervening incum- 
brance as a breach of good faith; and Paxson, J., said: 
‘The bonds offered were not such a security as under 
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his agreement he was entitled to receive.” Green’s 
Appeal. Opinion by Trunkey, J. 


[Decided March 28, 1881].] 


STATUTE OF LIMITATION — WHEN FRAUDULENT ACT 
RUNS FROM TIME FRAUD DISCOVERED.—W here a party 
owning a judgment assigned the bond upon which the 
judgment was entered to another, and thereafter 
marked the same satisfied on the record, thereby dis- 
charging the liability of asurety on the bond, to the in- 
jury of the assignee, held, that the assignee had a cause 
of action against the assignor, and that the statute did 
not begin to run until the discovery by the assignee of 
the act of the assignor. The record is not in sucha 
case constructive notice. In actions ex contractu, the 
general rule is that the statute commences to run from 
the breach; and in an action on the case for profes- 
sional negligence, when the element of fraud is absent, 
the same rule applies, for the reason that the action is 
grounded either on the implied undertaking or on the 
duty springing from the relation that existed between 
the parties, and as soon as the breach occurred, the 
injured party had an immediate right of action. The 
same principle holds good also in actions for official 
negligence. In both these cases the parties occupy to 
each other a relation from which the duty springs or 
the undertaking is implied, for the breach of which the 
suit is brought. It has been repeatedly held that in 
the absence of fraud, the statute, in these and similar 
cases, runs from the breach. Rhine’s Adm’r v. Evans, 
16 P. F. Smith, 192; Moore v. Juvenal, 8 W. N. C. 411; 
Owen v. Western Saving Fund, 9 id. 467. The rule is 
different in cases where the cause of action springs, not 
from the breach of duty or an implied undertaking, but 
from the fraudulent act of the defendant. In the lat- 
ter class of cases the statute does not begin to run un- 
til the fraud is discovered. An entry apparently proper, 
but in fact fraudulent, if actually seen on the record by 
a party interested, may be accepted and acted on as 
true; but no party injured by a fraudulent entry can 
be affected by constructive notice. See Jones v. Cono- 
way, 4 Yeates, 109; Rush v. Barr, 1 Watts, 110; Harris- 
burg Bank v. Foster, 8 id. 12; Ferris v. Henderson, 2 
Jones, 49; Wildening v. Russ, 33 Conn. 80. Mitchell 
v. Buffington. Opinion by Sterrett, J. 

[Decided May 2, 1881.] 


Qe 


CRIMINAL LAW. 





EXTRADITION — COMPLAINT AND WARRANT — EVI- 
DENCE — CHARACTER OF OFFENSE — COMPLAINT ON IN- 
FORMATION AND BELIEF — POWERS OF COMMISSIONER. 
—(1) A complaint and warrant in an extradition case 
should show upon their face that the commissioner 
issuing the warrant is duly empowered to act in cases 
of that description. Re Farez, 7 Blatchf. 34; Re Mc- 
Donnell, 11 id. 86. (2) The court may take judicial 
notice of the fact that the Dominion of Canada isa 
British possession. Peyroux v. Howard, 7 Pet. 324; 
The Apollon, 9 Wheat. 374. (3) A complaint charging 
an offense at common law is good, notwithstanding it 
concludes “against the form of the statute,” etc. In 
such case no proof of the foreign statute is required. 
(4) Acomplaint made simply upon information and 
belief is fatally defective, and gives the commissioner 
no jurisdiction. If the person making the complaint 
has no personal knowledge of the facts, it should ap- 
pear that he is a representative of the foreign govern- 
ment, acting in an official capacity, or he should pro- 
duces an indictment against the party charged, or 
depositions tending to show his guilt, or at least set 
forth with particularity the sources and details of his 
information, that it may appear that the arrest of the 
party is sought upon something more than a rumor or 
suspicion of his guilt. (5) The commissioner has no 





power to amend the complaint or warrant, or to sup. 
ply defects by his certificate, after the case is closed 
and a writ of certiorari is served upon him to produce 
the record of his proceedings. U.S. Dist. Ct., Michi- 
gan, Jan. 31,1881. Ex parte Lane. Opinion by Brown‘ 
D. J. (7 Fed. Rep. 34.) 


CONSTITUTIONAL LAW — PROVISION AS TO EVIDENCE 
—LICENSE— WHEN HOLDER MUST PRODUCE. —(l1) A 
statute provided that ‘‘ evidence of the sale or keeping 
of intoxicating liquors for sale in any building, place 
or tenement shall be prima facie evidence that the sale 
or keeping is illegal.”” Held, that this statutory pro- 
vision was constitutional and valid. State v. Bes- 
wick, 23 Alb. L. J. 487. (2) A person prosecuted for 
an act generally criminal may, if licensed to perform 
it, be required to produce his license in defense when- 
ever there is evidence to show his guilt if he has no 
license. Rhode Island Sup. Ct., June 14, 1881. State 
of Rhode Island v. Higgins. Opinion by Durfee, C. J. 
(To appear in 13 R. I. Reports.) 


INSANITY — STAYS JUDGMENT AND EXECUTION IN 
CAPITAL FELONY.—If a prisoner after conviction of a 
capital felony suggests insanity, the judgment must be 
suspended until the fact can be tried by a jury; if 
after judgment, execution must be likewise stayed. 
State v. Hinson, 82 N. C. 540; State v. Pollard, 83 id. 
579; State v. Lane, 4 Ired. 431. The principle is thus 
laid down by Lord Hale: ‘If a man in his sound 
memory commits a capital offense, and before his 
arraignment he become absolutely mad, he ought not 
by law to be arraigned during such his phrensy, but be 
remitted to prison until that incapacity be removed.” 
* And if such person after his plea and before his trial 
becomes of non-sane memory, he shall not be tried; 
or if after his trial he become of non-sane memory, he 
shall not receive judgment; or if after judgment he 
becomes of non-sane memory, his execution shall be 
spared; for were he of sound memory, he might allege 
somewhat in stay of judgment or execution.’’ Hale 
P. C. 34. The same language is used by Blackstone, 
and he adds; ‘“ For as is observed by Sir Edward Coke, 
the execution of an offender is for example, ut pena 
ad paucos, metus ad omnes perveniat ; but so it is not 
when a madman is executed, but should be a miserable 
spectacle, both against law and of extreme inhumanity 
and cruelty, and can be no example to others. But if 
there be any doubt whether the party be compos or 
not, this shall be tried bya jury.” 4 Bl. Com. 25. The 
same rule is laid down by the elementary writers and 
may be found in adjudged cases. Shel. on Lunacy, 
467; 1 Bish. Cr. L., § 487; Freeman v. People, 4 Den. 9. 
North Carolina Sup. Ct., Jan. term, 1881. Stale of 


North Carolina v. Vann. Opinion by Smith, C. J. (84 
N. C. 722.) 

STATUTORY CONSTRUCTION — IMPORTATION OF 
WOMEN FOR PROSTITUTION — PLEADING — EVIDENCE. 


—(1) Section 3 of the act of March 3, 1875 (18 Stat. at 
Large, 477), relating to the importation of women into 
the United States for the purposes of prostitution, is 
applicable to women imported for that purpose from 
all countries whatsoever. (2) In an indictment for the 
violation of such statute, it is not necessary that the 
acts constituting the importation should be set forth. 
(3) Evidence upon the trial of such indictment of the 
character of a house of assignation kept by the de- 
fendant, and of acts done at such house after the 
woman was imported, and while she lived there with 
the defendant, relating to the place named in the in- 
dictment as that where the purpose of prostitution 
was to be carried out, is admissible to show the pur- 
pose of prostitution laid in the indictment.. U.S. 
Cire. Ct., 8S. D. New York, May 19, 1881. United States 
v. Johnson. Opinion by Blatchford, C. J. (7 Fed- 
Rep. 453.) 




















THE ALBANY LAW JOURNAL. 


259 




















NEW BOOKS AND NEW EDITIONS. 


XXVII Moaxk’s Enauisu REporTs. 


F we long since ceased to speak of each successive 
volume of this series, it was simply because it long 
since became so firmly established, and of such undis- 
puted authority, as to cease to need editorial encourag- 
ment. The early promise of the projector has been 
generously fulfilled. The selections have been uniform- 
ly excellent; the editing has been judicious, and the 
annotation has been copious and learned. The series 
safely dispenses with the necessity of taking the Eng- 
lish issue, and gives an amount of additional light and 
illustration on the subjects of adjudication that alone 
is worth many times the price of the volumes. The 
present volume, of 944 pages, contains all that is valu- 
able to the American practitioner in 10 and 11 Ch. Div. 
A digest of the first 15 volumes accompanies the series, 
and is soon to be supplemented by a similar digest of 
the subsequent volumes. The publisher’s work is ad- 
mirably done. 


VII Jacon’s FisHEer’s DIGEST. 


This volume contains the titles Payment—Replevin, 
and columns 9857-11608. It is in every respect equal 
to its predecessors, of which we have often spoken in 
commendation. Published by George 8. Diossy, 251 
Broadway, New York. 


BURROUGHS ON PUBLIC SECURITIES. 


A Treatise on the Law of Public Securities in America, includ- 
ing Bonds and other Obligations issued by the United 
States, the States of the Union, and by cities, towns and 
other Municipalities. By W. H. Burroughs, author of “ A 
Treatise on the Law of Taxation — Federal, State and 
Municipal.” Jersey City: F. D. Linn & Co., 1881. Pp. 
xlvii, 738. 

Mr. Burroughs is favorably and familiarly known to 
the profession by his work on Taxation. The present 
work grew out of the treatment of the subject of muni- 
cipal bonds in that. It is divided into fourteen chap- 
ters, as follows: Public securities; limitations of the 
power to issue public securities; how payment of State 
obligations enforced; negotiability ; municipal bonds; 
consent of municipality; mode of issuing and form of 
bonds, registered bonds; conditions preceding issue; 
rights of bona fide holders; want of power to issue; 
want of power from constitutional restrictions; want 
of power; when United States Supreme Court follows 
decisions of State courts; contract of subscription, 
where and how enforced; payment of bonds, how 
enforced; coupons, county warrants; abstracts from 
decisions of the Supreme Court of the United States, 
relating to municipal bonds ; abstracts from consti- 
tutions of various States, affecting validity of muni- 
cipal bonds. The proportions to which this branch 
of the law has grown may be appreciated from the 
statement that the table of cases in this volume covers 
30 pages, and the abstracts of the decisions of the Fed- 
eral Supreme Court cover 48 pages of compact typo- 
graphy. The subject is most perplexed and entangled, 
but the author has treated it perspicuously and method- 
ically. He has not been sparing of criticism of the 
decisions of that high court, but he says, ‘there is 
scarcely acase criticised, in which the court was unan- 
imous in its decision."’ We fully agree with him when 
he says, ‘“‘the governing principles of such cases are 
unsettled,”’ and call ‘for athorough discussion of the 
reasoning upon which they are founded, by all jurists 
who have occasion to deal with such cases.’’ These 
criticisms are thoroughly independent and intelligent, 
and justify the title of the book asa “treatise.” We 
have no doubt that the work exhausta the subject, and 





will prove very useful to the large body of persons 
interested in it. The volume is elegantly printed. 


VIII BrapwELL’s Reports. 

Reports of the Decisions of the Appellate Courts of Tllinois. 
By James B, Bradwell. Volume VIII. Containing all the 
remaining opinions of the first and fourth districts up to 
the first day of August, 1881; all the remaining opinions of 
the second district up to the first day of July, 1881; and all 
the remaining opinions of the third district up to the twen- 
tieth day of June, 1881. Chicago: Chicago Legal News 
Company, 1881. Pp. 716. 

This series is one of the very few independent series 
of reports of the intermediate courts now published in 
thiscountry. In most of the States such decisions are 
not published at all. Ourown State is one of the ex- 
ceptions. The appellate courts of Illinois occupy a 
position like that of our Supreme Court. There are 
four districts with three judges in each. Asa general 
thing nothing but reversals are reported. This volume 
contains 125 cases, occupying 660 pages of text. The 
cases are generally of interest, and the reporter’s work 
is uniformly well done. The volumes are remarkably 
free from padding. The publisher has done his part 
well. We note avery few of the more striking cases: 
Richardson v. Clow, p. 91. The holder of a mortgage, 
the owner of the equity of redemption being his niece, 
indorsed on it, ‘1 hereby agree to allow Martha Rich- 
ardson, wife of Amasa Richardson, a niece of mine, 
$1,200 in my will, and if her equal share should not 
amount to that sum, to take the amount out of the 
whole pile.”’ Held, not acredit on the mortgage. 
Town of Carthage v. Buckner, p. 152. Ona trial for 
violation of an ordinance prohibiting sale of intoxicat- 
ing liquors except upon a physician’s prescription, 
evidence of the custom of physicians as to the form of 
prescriptions is not admissible. Meaux v. Town of 
Whitehall, p.173. One who would not give the same 
weight to the testimony of a rumseller that he would 
to that of others is not a competent juror on a trial for 
illegally selling intoxicating liquors. Mutual Life Ins. 
Co. v. Lawrence, p. 488. One who dies from an over- 
dose of laudanum taken to relieve pain is not guilty of 
voluntary or involuntary self-destruction. This is the 
doctrine of Penfold v. Universal Life Ins. Co., N. Y. 
Court of Appeals, 24 Alb. L. J. 23. 





CORRESPONDENCE. 


LIABILITY OF TOWNS FOR DEFECTS IN HIGHWAYS. 
Editor of the Albany Law Journal: 


Chapter 700 of Laws of 1881, introduced a change in 
existing law, and imposes upon towns a liability where 
none had formerly existed. Undoubtedly this is a 
step in the right direction, but whether it goes far 
enough may be questionable. The distinction at com- 
mou law existing between the liability of towns as 
political divisions, and municipal corporations pos- 
sessing a portion of the sovereign power for their 
benefit, is too well settled to be questioned. But how- 
ever well the distinction may be established, it does 
not seem that it can rest on any substantial basis, but 
it seems that the reasons of public policy which re- 
quire a municipal corporation to maintain the safe 
condition of its streets apply with equal cogency to 
towns, and that the safety of public highways should 
be insured by the vigilance which responsibility guar- 
antees. The history of, and unsatisfactory reasons 
for, the distinction are ably pointed out by Campbell, 
C. J., in Detroit v. Blakeby, 21 Mich. 84; S. C.,4 Am. 
Rep. 450. See, also, 4 Alb. L. J. 38. 

Whether the act goes the length of obliterating this 
distinction, and imposes upon towns the same degree 
of responsibility which now rests upon municipal cor- 
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porations isdoubtful. Strictly construed such a result 
cannot follow from the act in its present form. It only 
renders towns responsible where highway commis- 
sioners have been. The want of funds and the ina- 
bility to procure funds, applicable to make the neces- 
sary repairs, have been repeatedly recognized as a 
defense in an action against the commissioners for 
injuries occasioned by the defective condition of high- 
ways, bridges, etc. (24 Hun, 472.) It is to be hoped 
that this act may receive that liberal construction due 
remedial acts, which will dispense with a distinction 
which, it is submitted, has no foundation in sound 
public policy. Yours, etc., 
JoHN SMITH. 
Lockport, N. Y., Sept. 14, 1881. 


[A holding that a statute which renders towns 
liable in cases where the commissioners are now 
liable, renders such towns liable in cases where such 
commissioners are not now liable, would be ‘liberal 
construction” indeed! No wonder that the oppo- 
nents of codification say that law cannot be written, 
if this is the way it isto be read!—Ep. Avs. L. 
Jour. ] 

cients 
NOTES. 

HE Law-Central, a monthly magazine devoted to 
the interests of the Legal Profession, edited by 
William R. Smith,” and published at Washington, D. 
C., is a new law journal, the first number of which is 
before us. The editor announces that “the work will 
consist of original essays on topics interesting to the 
profession; of notes on the later and more novel de- 
cisions of our own and foreign courts; with a monthly 
collection of the more useful head-notes of the latest 
authoratively reported cases.’”’ The present number, 
of 64 octavo pages, contains an article of 20 pages on 
* Assassination and Insanity — Guiteau’s case ex- 
plained, including a report of the case of Lawrence, 
tried for shooting at Gen. Jackson, in 1836, and re- 
ported in Niles’ Register of that year, 20 pages; the 
case of In re Perry (reported in full, 22 Alb. L. J. 513, 
and shortly before in the Washington Law Reporter), 
and another case, both with short notes; a short arti- 
cle on “Book Pilfering’’ (which the editor styles 
“felonious plaigiarism’’), acconipanied by an extract 
from “ D’Israelli’s Curiosities of Literature;”’ and a 
few pages of minor matters, including an announce- 
ment that another paper on Guiteau’s case is in pre- 
paration. There are no ‘“‘head-notes’’ of decisions, 
and no other “notes,’’ but possibly the editor deems 
the omission compensated by a ** poem ”’ on the “*Qual- 
ities of a Judge,” by W. R. S., in which the poet gives 
us such precious rhymes as “cuss” and “thus,” and 
**you bet’ and “cabinet,” and calls on Mr. Evarts to 
“lift his crest”? by Curran, Phillips (!) and Erskine, 

and winds up in the following blaze of glory: 

** As thou wouldst minister to Learning's pride, 
Take such as these and let the Shysters slide.” 

After this we look for the early elevation of W. R. S. 
to the bench, unless indeed he should prematurely be- 
come what he calls ‘“‘civiliter mortuous.’’ The editor 
seems to lean to the theory that Guiteau was suffering 
from a “disjointed mind,” the result of ‘ continuously 
brooding over the ponderous idea of murder,” when 
he pointed that ‘‘insidious revolver” at our President. 
Let us hope that this may prove true. There is no use 
however in the editor’s trying to make us believe that 
any such man as “Chancellor Walrath” ever existed. 
As this statement occurs in a quotation from the Ohio 
Law Journal, we leave the twoto settle the matter 
between themselves. To show that we are not at all 


**accrimonious,” but intend the truest ‘ politessee,’’ 





we announce that all who wish to subscribe for The 
Law-Central, can address the publisher at 122 East 
Capitol street, Washington, D. C. Terms, $5 a year. 





At the last examination of candidates for admission 
to the bar of New Hampshire, 13 of the 19 candidates 
passed. It is said that ‘teach member of the com- 
mittee had prepared two subjects including ten ques- 
tions each, so that in all the papers covered six general 
topics and consisted of sixty questions. The examina- 
tion papers of each applicant were examined by the 
several members of the committee, individually and 
independently, and the percentage of each answer 
noted. The average of the markings of the three 
members of the committee denoted the standard 
reached by the candidates, and an average of 70 per 
cent wus required for admission. A singular fact was 
the slight difference in the marking as determined by 
the several members of the committee, the estimates 
in nearly every instance varying buta very little.” It 
is thought that the result of these examinations has 
been to raise the standard of proficiency and improve 
the tone of the bar. The average age of 12 of the suc- 
cessful candidates was above 27 years. 





The American Law Register for September contains 
a leading article on Bills to quiet possession and title, 
by Henry Wade Rogers, and one on Exemplary dama- 
ges, by Edw. C. Elliott. Also the case of Bowen vy. 
Hall, on action by employer against third person for 
procuring breach of servant’s contract for employment, 
with note by Edmund H. Bennett; that of Southern Ex- 
press Co. v. Railway Co., on right of express as against 
railway companies, with note by Frank P. Prichard; 
Mitchell v. Overman, on entry of judgment nune pro 
tune, with note by S. C. Tiedeman; and that of Hecht 
vy. Dittman, on sale of matured and unsevered crop, 
with note by Marshall D. Ewell. 


CORREGENDUM. — In the second column of page 226, 
ante, in the communication entitled ** Conditional Sale 
of Chattels,”’ for ‘‘although as between the parties to 
the sale such delay may be conclusive,’ read * condi- 
tional.” 

The London Law Times calls a duel on account of a 
political quarrel, an ‘“*accumulation of political differ- 
ences.”’ This was in regard to two lawyers. —— The 
public are not unused to read that a bridegroom has 
been sent to prison for contempt of court in marrying 
award. It is more rare to find the bride in contempt 
forasimilar offense. On Wednesday, however, Mr. 
Justice Cave committed a lady to prison for marrying 
a bridegroom who is a ward of court. The bride is of 
age, but it is to be hoped that she will soon purge her 
offense. She will at any rate experience some of the 
disadvantages of romantic marriages. —— A Manches- 
ter correspondent of the Times expresses some surprise 
that so little litigation has arisen out of the Employers’ 
Liability Act. This fact he considers would justify 
some astonishment, it being well known that lawyers 
are always adroit to find causes of action! This absurd 
remark may be dismissed; but the real reasons why 
few actions have been brought under the act are plain. 
In the first place, in the vast majority of cases master 
and workman make their contracts in view of the pro- 
visions of the act. Secondly, workmen are not un- 
reasonable, and both masters and men prefer a private 
settlement where any real injury has been sustained. 
Thirdly, the limitations imposed by the act upon the 
liability of the master are distinct and precise, and 
there are no formalities to be complied with which 
only a lawyer knows. For these reasons we are not in 
the least surprised that we have heard of few actions 
under the act. — London Law Times. 
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CURRENT TOPICS. 


qR. WILLIAM A. MAURY has published a 
i pamphlet entitled ‘‘The Supreme Court of 
the United States. A discussion of its wants and 
the remedy for them, with the draught of a statute 
embodying a plan of relief.””. Mr. Maury’s plan is 
to give the Supreme Court jurisdiction in all cases, 
civil or criminal, involving constitutional or inter- 
national questions, and in civil cases involving fif- 
teen thousand dollars or more; to abolish the appel- 
late jurisdiction of the Circuit Court; to establish 
an intermediate appellate court, in two divisions, 
sitting at Washington, each consisting of a presid- 
ing judge and four associates, with civil jurisdic- 
tion in all cases involving over one thousand dollars 
and less than fifteen thousand dollars, and not in- 
volving constitutional questions, and with criminal 
jurisdiction in cases involving constitutional ques- 
tions. Mr. Maury would limit the Supreme Court 
to the present number, and he would continue the 
Circuit duties of the justices. He deprecates a 
numerous ultimate court, insisting that ‘‘ there is 
more efficiency in small courts than in large,” and 
‘*that no man will feel as much confidence in a tri- 
bunal of judges for the business cf acourt, consisting 
of many, as inone of few.” Herein he is unquestion- 
ably right in theory, although the practical objection 
to a numerous court has usually proceeded from the 
intermixture of laymen with lawyers, and the po- 
litical complexion and character of the body. The 
plan is an improvement over that of an intermedi- 
ate court in each Circuit, and the allowance of ap- 
peals therefrom only on certificate. The continuing 
of the Supreme Court judges on Circuit we regard 
as a defect, not only because they have no time for 
such duties, but because they ought to be totally 
disconnected from the trial of causes which may 
come before them for review. The scheme is other- 
wise substantially that which we have advocated. 
It divides the appellate business between three final 
tribunals, and does away with the proposed nine 
intermediate appellate courts, and by keeping the 
Supreme Court to its present numbers avoids the 
evil of a very numerous final court. We think the 
evil of the limitation for appeal to the Supreme 
Court is very much diminished by the establishment 
of a practically independent, unburdened, and pre- 
sumably equally able, intermediate appellate court. 
On the whole, Mr. Maury’s scheme strikes us as the 
best yet suggested. As he would relieve the Cir- 
cuit Court from appeals, there will perhaps be no 
necessity for continuing the Supreme Court justices 
on Circuit. It seems to us his proposed statute 
makes one slip. He gives the Supreme Court juris- 


diction in civil cases involving fifteen thousand 
dollars or more; he gives the intermediate court 
jurisdiction in civil cases involving more than one 
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thousand and /ess than fifteen thousand dollars. In 
civil cases involving just fifteen thousand dollars 
the appeal would apparently be direct from the 
Circuit to the Supreme Court. This is of course 
not intended. 


In connection with our article on the venue in 
Guiteau’s case, ante, 224, our attention has been 
called to folla’s case, 2 Am. L. Jour, (U. §.) 1388. 
The defendant inflicted a wound on another, on 
board of a vessel on the Potomac river, within the 
District of Columbia, from which the other died 
outside the District. Judge Crawford of the crimi- 
nal court of the District held that the defendant 
could not be tried for murder in the District, and 
the defendant got off scot free. This was in 1850. 
No authorities were cited, no written opinion was 
given, so far as the report shows, and we do not 
find that the case itself has ever been cited as au- 
thority. Such a case cannot be of much authority; 
and such a doctrine cannot be law, in the ab- 
sence of statutory limitations of the common law. 
Unless there is something peculiar in the statutes of 
the District, or in the Federal law by which per- 
haps its jurisprudence is regulated and the Rolla 
case was decided, there is no impediment to trying 
Guiteau in Washington for murder. The authori- 
ties which we cited demonstrated this beyond cavil. 
Our point simply is that at common law Guiteau 
can be tried in Washington. 


The Central Law Journal seems in favor of hang- 
ing insane persons who commit homicide. It says: 
‘*Though, for our part, we cannot see, that taken 
in all its completeness of meaning, it is not a very 
good suggestion. Of course it is contrary to pre- 
cedent, and is revolting to refined sensibilities to 
execute insane criminals, and it is not likely that 
such an alteration will ever be made in our criminal 
laws. But notwithstanding the idea is open to the 
charge of brutality, we think that it would be far 
better than the present weak and bungling system 
by which the most dangerous criminals are so fre- 
quently turned loose upon society.” The ‘present 
weak and bungling system ” must mean the practice 
of acquitting sane murderers on the plea of insanity. 
This comes, of course, from the indisposition of 
jurors to inflict the capital penalty. Now does our 
esteemed contemporary suppose that abolishing this 
plea would make any difference in the practical 
result? Jurors shrink from hanging men, and have 
shirked the duty by a certain excuse, namely, in- 
sanity. This excuse being held for nought, jurors 
will find some other. The difficulty is not in the 
legal toleration of the plea of insanity, but in the 
severity of the punishment, which men will not 
inflict if they can find or make an escape. Increas- 
ing the severity of the law will not operate to ren- 
der more certain that justice which now is lost 
through the present severity of the law. So we 
agree with the Journal that Mr. Hill’s suggestion, 
on which we commented last week, ‘‘reads like a 
disguised argument for the abolition of capital 
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punishment.” We think the Journal is quite right 
in prophecying that ‘‘it is not likely that such an 
alteration will ever be made in our criminal laws.” 
Even so unfeeling a man as Sir Edward Coke, 
almost three centuries ago, denounced the idea of 
executing insane persons, in the severest terms. If 
he had thought Sir Walter Raleigh insane he would 
not have talked to him so harshly and cruelly as he 
did. 








A nice question arises as to whether Surrogate 
Calvin holds the office of surrogate of New York 
city for a full term, or only for the balance of the 
unexpired term of his predecessor, to fill which 
vacancy he was elected. The Constitution provides 
that vacancies in the Court of Appeals, the Supreme 
Court, and the Superior Courts of cities, shall be 
filled by election for a full term, and that vacancies 
in the office of justice of the peace shall be filled 
by election for the balance of the unexpired term. 
As to county judges and surrogates, it provides that 
on the expiration of the terms of those in office on 
the adoption of the Constitution, ‘‘ their successors 
shall be chosen by the electors of the counties for 
the term of six years.” No provision for filling a 
vacancy in their office other than by expiration of 
the term. The act of 1847 provided that the super- 
visors of New York might fill such a vacancy until 
the next general election, when an election shall be 
had to fill the unexpired term. The act of 1869 
provides ‘‘that the term of office of the persons 
who shall hereafter be elected” surrogate of New 
York shall be six years. Does the latter extend the 
term to six years in case of those elected to fill 
yacancies, or is there an implied exception of that 
case? The Secretary of State has taken the former 
view, and has omitted to give notice of an election 
for that office this fall. It seems to us that he is 
right. 


A few amusing cases are to be found in recent 
reports. A justice of the peace in Indiana set aside 
a verdict of a jury, and this is the way the Supreme 
Court ‘‘ went for” him: ‘‘It is his plain and posi- 
tive duty to enter judgment on such a verdict, for 
the statute gives him no power to set aside verdicts 
in criminal cases. Steel v. Williams, 13 Ind. 73; 
State v. Morgan, 62 id. 35; Hawkins v. State, 24 id. 
288. It was not for him to set up ‘his legal judg- 
ment and conscience,’ as he denominates it, against 
the supreme law of the land. It will be an evil 
day when judges even of the highest dignity are 
permitted to place their individual judgment against 
the law declared by the constitutional authority. 
It would be bad enough for a judge occupying the 
most elevated position to arrogate to himself the 
power of bending the declared law to his individual 
judgment; infinitely worse to permit such a thing 
to be done by justices of the peace, who are, pro- 
verbially, not very learned in the law.” Moore v. 
State, 72 Ind. 358. The best of it is that the Su- 
preme Court itself set aside the verdict as void, it 
being rendered by six jurors. But that did not 
better the case for the justice. ——In Glenn v. Por- 





ter, id. 527, ‘‘four hund and two and ,);°5 dollars” 
was held good for $402.50. The court said it would 
answer even without the figures. In Afuse vy. 
Muse, 84 N. C. 35, it was held that ‘‘a husband is 
not excused from the maintenance of his wife be- 
cause he lacks an estate, He must labor, if need 
be, for her support.” ‘‘The court adopted the very 
minimum that an able-bodied man can earn, ten 
cents a day.” In Miller v. Hahn, id. 226, the 
defendant claimed a bay mare under a bill of sale 
executed in February, conveying ‘‘ one gray horse, 
also one black horse and one gray mare,” and the 
plaintiff claimed the same mare under a bill of sale 
executed in May following, conveying ‘‘ two horses, 
one a bay and the other a gray mare,” and the bay 
mare was thereupon delivered to plaintiff. Held, 
that the bay mare belonged to the plaintiff. In 
other words, a ‘‘ black horse ” is not a ‘‘ bay mare,” 
In Jackson v. Hall, id. 489, it was held, that injury 
to a crop, resulting from the taking of a mule 
needed in its cultivation, is too remote to be com- 
pensated in damages. Exactly the same had been 
decided in Sledge v. Reid, 73 id. 440. These North 
Carolina farmers seem to think there is only one 
mule in the world. 
pdeanallipaccanicain 


NOTES OF CASES. 


N Flynn v. Messenger, Minnesota Supreme Court, 
July 29, 1881, 9 N. W. Rep. 759, it was held 
that the common-!aw rule, that a married woman 
living with her husband is presumed to have au- 
thority from him to order such goods or services as 
are ordinarily required for family use, is not changed 
by the statutes regulating the rights and liabilities of 
married women. If the party dealing with the wife 
knows she is a married woman living with her hus- 
band, and the order is of a character to indicate 
that it is for the benefit of her husband’s family, he 
is bound to presume that she is acting for her hus- 
band, and cannot hold her personally liable unless 
she especially agrees to become so. So, the employ- 
ment of a seamstress for ordinary domestic service 
in and for the benefit of the husband’s family, held, 
prima facie, to be within the rule respecting the 
presumptive agency of the wife. The court said: 
‘‘The principle is laid down in Powers v. Russell, 
26 Mich. 179, in the following language: ‘ Now, if 
he (the tradesman) knew that she was a married 
woman, living with her husband, and the goods 
were not of a character to indicate that they were 
bought for other than family use in the husband’s 
family, and she did not claim affirmatively to be 
purchasing them on her individual account, the 
natural inference would be that she was purchasing 
them on her husband’s account, and for the use of 
his family; and she could not be made individually 
liable without an express agreement to become 80, 
or that the goods should be charged or the credit 
given to herself.’” ‘‘If it was intended to make 
so important a change in the law and the usages of 
society, it is to be presumed that the Legislature 
would have declared it in express terms, and not 
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left it to be brought about by implication from 
other provisions not directed to the rules of evi- 
dence connected with the marital relation, or the 
presumption of the common law arising therefrom. 
These principles apply with equal force to the em- 
ployment by the wife of servants for ordinary 
domestic service in and for the benefit of the hus- 
band’s family, and dispose of this case.” ‘‘ We 
also think it is to be assumed, prima facie at least, 
in the absence of any thing in the proceedings or 
proofs to the contrary, on grounds of common 
knowledge, that the service performed by the 
plaintiff was an ordinary domestic service, such as 
the wife might reasonably employ for the benefit of 
the family.”” This was an action against the wife, 
it being proved that when she engaged the plaintiff 
she did not state who was to pay her, but the wages 
were agreed on, and the defendant said during the 
rendition of the service that she had separate prop- 
erty, which she was going to sell, and when she 
sold it she would pay her, and did afterward pay 
her a small sum on account. The case was weaker 
than Weir v. Groat, 4 Hun, 193. 


In Goener v. Woll, 26 Minn. 154, we find a con- 
struction of the phrase ‘‘running at large,” which 
seems a little severe. A statute provides that if the 
owner of any ram shall suffer the same to run at 
large, he shall forfeit to the town in which the ani- 
mal shall be so at large, five dollars a day. The 
proof showed that the animal ran only on lands be- 
longing to his owner or hired by him, and with the 
other sheep of his owner. The court said: ‘‘ We 
think that the statute uses the words ‘at large’ in 
the sense of ‘without restraint or confinement,’ in 
accoraance with the definition given in Webster's 
dictionary. The principal object of the statute we 
take to be the protection of the owners of ewes, 
both as respects the breed of lambs and the time of 
yeaning. Now, whether a ram is allowed to go at 
large — that is, without restraint or confinement — 
upon his owner’s land, or upon other lands, the risk 
to owners of ewes in the neighborhood still exists; 
and the only way to put an end to it is to so confine 
or restrain him that hé cannot roam where he 
pleases. This may be done by keeping him in an 
inclosure, by tying him, by watching him, and, per- 
haps, in other ways. It seems to us, therefore, that 
there can be no doubt that the words ‘at large’ are 
used in the sense before indicated. It follows that 
if a ram is suffered to go about without restraint or 
confinement, even though it be upon land belong- 
ing to his owner, or of which such owner has a 
rightful use, he runs at large within the meaning of 
the statute.” See 23 Alb. L. J. 504. 


In State v. Shannon, Supreme Court of Ohio, 14 
Chic. Leg. News, 2, it was held that under a statute 
making it unlawful to shoot at or kill wild ducks 
on the lands of another person, where the owner 
has set up in a conspicuous place a proper notice, 
prohibiting hunting on the premises, such hunting 
is unlawful, even though upon the channel of a nav- 





igable river. MclIlvaine, C. J., observed: ‘‘It is 
claimed, however, that this statute was not intended 
to protect lands covered by the waters of a naviga- 
ble river. A majority of the court can see no 
grounds upon which lands covered by navigable 
streams should be excluded. They are as much the 
subject of private ownership as navigable streams. 
There is no distinction between them made by the 
terms of the statute. True, navigable streams in 
this State are declared to be public highways; but 
the right to use a public highway is not abridged 
by protecting the owner of the fee in the exclusive 
right of killing game therein. Travel and com- 
merce are not thereby hindered. And as the power 
of the Legislature to protect game, or the exclusive 
right of the owner of land to kill the same on his 
own premises, is as ample over land covered by 
water, whether navigable or unnavigable, as it is 
over dry land, and as there is no attempt to distin- 
guish between them in this statute, we must hold 
that all alike are within the protection of this stat- 
ute.” White, J., did not concur. He was of opin- 
ion that the statute, being penal, must be strictly 
construed, and that it did not embrace game found 
upon the open public highways. 


In Kessler v. Draub, 52 Tex. 575, it was held that 
a homestead right, once duly acquired by a man as 
head of a family, is not lost by the subsequent 
death, marriage or removal of all the family but 
himself. The same was held in Kimbrell v. Willis, 
97 Ill. 495. After pointing out that the statute pro- 
vides that the homestead shall continue in the sur- 
viving husband or wife during the continuance of 
the occupancy, the court said: ‘‘ Why should not 
the statute in this respect regard him, the original 
owner, the meritorious cause of the homestead ex- 
emption, with equal favor as the survivor of such 
an one after his death ? We are of opinion that it 
does, and that within the spirit of the second sec- 
tion, and the fair intent of the Homestead Act, 
taken together, the homestead exemption continued 
here after plaintiff had ceased to be a householder 
having a family; that after the homestead estate has 
once been acquired, under the statute, it continues 
in the original owner so long as he occupies the 
homestead premises, although he may have ceased 
to be a householder having a family, and will only 
become extinguished in some one of the modes 
mentioned in the statute, of which ceasing to be a 
householder having a family is not one.” The 
principal case is also supported by Doyle v. Coburn, 
6 Allen, 71, and Woods v. Davis, 34 Iowa, 264, which 
were cases where the wife was divorced and given 
the custody of the chidren. In the latter case, the 
court said: ‘There seems to us greater reason 
why the defendant should be allowed to hold this 
property exempt from the debt sued on, than if he 
had been left a widower without issue and con- 
tinued to occupy it.’ The ‘‘decree does not exon- 
erate him from liability to support the child.” 
‘*The homestead law is intended for the benefit of 
the children as well as the parent.” The same doc- 
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trine is laid down in Silloway v. Brown, 12 Allen, 
84, where the wife died, and the children moved 
away. But in Cvoper v. Cooper, 24 Ohio St. 488, 
where the husband was living alone, his divorced 
wife having one of the children decreed to her, 
and he having emancipated the others, the court 
said: ‘‘He had abandoned the idea of having a 
homestead for a family, and had therefore ceased to 
be the head of a family. The homestead exemption 
statutes of this State are based, not so much upon 
the idea of a personal privilege to the debtor, as 
upon that of preserving a family home. The ex- 
emptions therefore are provided only for ‘the head 
of a family,’ and have sole reference, as stated in 
the title of the act, to ‘‘the homesteads of fami- 
lies.’ Without quoting the particular sections of 
the statute under which the exemption in question 
is claimed, we deem it sufficient to say that they are 
in harmony with the obvious policy of the whole 
act, to exempt the homestead of a family from 
forced sale, or to give ‘the head of a family’ a sum 
of money, not exceeding $500, ‘in lieu of a home- 
stead.’ None of the exemptions were ever intended 
for the exclusive benefit of a debtor who has no 
family, and no occasion for a family homestead; 
nor for one who has ceased to be the head of a 
family, and has voluntarily abandoned all idea of 
maintaining a family home.” 


— 


CONDITIONAL SALES. 


MP\HIS subject, as illustrated by a recent Pennsyl- 

vania decision, ante, 185, and by the appa- 
rently conflicting decisions of Wait v. Green, 36 N. 
Y. 556, and Ballard v. Burgett, 40 id. 314, has elic- 
ited a great deal of comment. See Mr. Colby’s 
communication, ante, 226, and several communica- 
tions in another column. The case of Vaughn v. 
Hopson, 10 Bush, 340, cited by Mr. Maxwell, is cer- 
tainly strong in support of Wait v. Green. There 
Hopson sold a mule to Hull, taking his note for the 
price, Hull annexing to the note a stipulation that 
the note was given for a mule, ‘‘and the mule is 
bound or the title of the mule remains in Hopson 
until he gets his money.” This was almost exactly 
like the case of Wait v. Green. True, ‘‘the mule 
is bound” sounds like a mortgage, but ‘‘the title 
remains” is equivalent to ‘‘ holds the property.” In 
Vaughn v. Hopson, the court said: ‘The appellee 
in this case made a conditional sale of the mule to 
Hull with an unconditional delivery of the posses- 
sion.” Theycontinue: ‘ Hilliard on Sales of Per- 
sonal Property (page 114) says: ‘With regard toa 
bona fide purchaser of the goods from the original 
vendee the prevailing doctrine has been that the 
goods could not be reclaimed from him by the 
original seller.’ Chancellor Kent, in discussing this 
question, concludes ‘that the vendor’s right to the 
goods will be good as against the buyer from him 
and his voluntary assignee, though not as against a 
bona fide purchaser from the vendee.’ 2 Kent 
Com, 497. In the case of Smith v. Lynes, 1 Seld. 
41, it is said: ‘Every absolute delivery of goods 


sold on condition is presumptive evidence of a 





waiver of the condition by the vendor, and of an 
intention on his part to rely wholly on the personal 
security of the vendee for the payment of the price 
of the goods; that after actual delivery (although 
as between the parties to the sale such delivery may 
be conditional) a bona jide purchaser from the 
vendee gets a perfect title.’ In the case of Fleeman 
v. McKeen, 25 Barb. 474, the learned judge in treat- 
ing of this question says: ‘My impression at the 
time was, and still is, that as the original owner 
voluntarily placed the goods in the hands of the 
purchaser, and thus made him the ostensible pro- 
prietor, a sale by the possessor to a bona fide dealer 
without notice would be valid and pass the title.’ 
Haggerty v. Palmer, 6 Joins. Ch. 437. In the case 
of Caldwell v. Bartlett, 3 Duer, 352, it is said: ‘It 
seems that in case of a sale and delivery, even when 
the delivery is conditional, a bona fide purchaser 
from the person to whom the delivery was made 
will acquire a valid title.’ Again, ‘if the sale was 
conditional, but the goods were delivered uncondi- 
tionally, the title vested in Reed on the delivery, 
so that he could clearly confer title on a purchaser 
in good faith.’ In the case of Wait v. Green, 36 
N. Y. 556, Comins sold and delivered a horse to 
Billington for one hundred dollars, and took his 
note, payable in five months, with the stipulation 
annexed, ‘that Mrs. Comins holds the horse as her 
property until the above note is paid.’ The assignee 
of Comins instituted an action against the vendee 
of Billington for the recovery of the horse. The 
court held ‘that the defendant was a bona fide pur- 
chaser from Billington, and the authorities are full 
that the defendant will be protected in his title.’ 
Numerous authorities might be cited sustaining 
what we conceive to be the true doctrine on this 
subject, holding that where there is a conditional 
sale of chattels, with an actual delivery of posses- 
sion to the vendee, a purchaser from the latter in 
good faith and without notice of the condition ac- 
quires a perfect title; nor does this rule when 
adopted apply, as is maintained it must by those 
holding a different view of the question, to a mere 
offer to sell. One may agree to sell to another, if he 
likes, his horse or his chattel after trial, and may 
deliver the possession for that purpose, and still no 
title will pass, even as against an innocent pur- 
chaser, as no contract of sale absolute or conditional 
has ever been made, or in cases where goods are to 
be paid for 6n delivery, and the purchaser without 
making payment and without the knowledge of the 
vendor takes the possession, in such a case the tak- 
ing is tortious, and confers no title upon the vendee 
or the party purchasing from him.” 

Has Wait v. Green been overruled in this State ? 
We think so, decidedly, although the judges, with 
their usual politeness, have struggled to distinguish 
it. As we have seen, the facts in that case were 
that a horse was sold and delivered, and a note 
taken for the price, with a stipulation underwritten, 
signed by the purchaser, stating that the seller 
‘*holds the horse as her property until the note is 
paid.” The facts in Ballard v. Burgett were that 
oxen were sold and. delivered, ‘‘ with the agreement 
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that they were to remain the property of the plaint- 
iff until paid for.” Grover, J., speaking of Wait 
v. Green, remarked: ‘‘The fair intendment from 
the above facts is, I think, that Mrs. Comins in- 
tended to sell and deliver the horse to Billington, 
and transfer the title to him, and take back from 
him security for the payment of the note in the na- 
ture of a chattel mortgage upon the horse. It is 
clear that had the horse died without the fault of 
Billington, before the payment of the note, this 
would have been no defense to an action on the 
note. The horse was at the risk of Billington.” 
‘‘Not so in the case at bar. Had the oxen died 
without the fault of France, no action could have 
been sustained by the plaintiffs for the purchase- 
money.” 

Now mark the two phraseologies: ‘‘ Holds the 
horse as her property until the note is paid;” ‘‘the 
oxen to remain the property of the plaintiff until 
paid.” There is no difference in these expressions 
and human ingenuity cannot point out any. If one 
‘‘holds” property as his own in the hands of an- 
other, it ‘‘remains” his; and if property in the 
hands of another ‘‘remains” his, he ‘‘ holds” it. 
Indeed, Judge Bockes, in pronouncing the opinion 
in Wait v. Green, said: ‘‘ Let it be conceded that 
* * * the agreement was that the horse should 
remain the property of Mrs. Comins (the seller) until 
paid for,” etc. So he makes it exactly the case of 
Ballard v. Burgett. If a man intends to make a 
chattel mortgage on property which he sells and 
delivers, he does not say he ‘‘ holds” the property. 
He does not “hold” it; the vendee ‘holds ” it. 
Such language indicates a bailment — that the prop- 
erty is still the property of the seller, and is to be 
his until the fulfillment of the condition upon which 
it is delivered. Judge Grover’s assumption that 
Billington would have been liable on the note if the 
horse had died before its maturity, is a mere beg- 
ging of the question. In his concurring opinion in 
Ballard v. Burgett, Lott, J., said that he thought 
Judge Bockes’ language ‘‘ too strong,” and that the 
decisions cited by him ‘‘do not sustain the doctrine 
laid down;” but he thought the statement of facts 
in Wait v. Green ‘‘ warrants the inference that the 
concurrence of the other judges was upon the 
ground that there had been an absolute and uncon- 
ditional delivery of the horse. It states that Mrs. 
Comins sold and de/ivered it to Billington, and took 
his note,” with the stipulation that she ‘‘ holds the 
horse as her property until the above note is paid.” 
For aught that appears, however, the delivery of 
the horse and that of the note were simultaneous. 
In the report of the case below, 35 Barb. 585, it 
appears that they were simultaneous. See 40 N. Y. 
326. And this is what Judge Lott calls an ‘‘ un- 
conditional delivery!” James and Murray, JJ., 
could not distinguish the case from Wait v. Green. 

Comer v. Cunningham, 77 N. Y. 891; 8. C., 33 
Am. Rep. 626, cited by Mr. Hess in his communica- 
tion, is not in point. That was a case of uncondi- 
tional delivery, so what Judge Rapallo says about 
Wait v. Green and Ballard v. Burgett is obiter. He 
says: ‘‘If the transaction is to be regarded as ¢ 








conditional sale, the case is in conflict with the two 
last cited cases in 40 and 46 N. Y., but it can be 
well treated as a case only of conditional delivery.” 
He then distinguishes the case on the ground as- 
signed by Grover, J. 

It seems to us a solecism to speak of an wncondi- 
tional sale accompanied by a conditional delivery. 
Delivery is a fact effectuating a sale. Conditions 
attach to the agreement of transfer—the sale; not 
to the delivery. Delivery accompanied by a condi- 
tion that title shall not pass until a future day or 
the fulfillment of a condition, is not a sale; it is a 
bailment, which will ripen into a sale only on the 
fulfillment of the condition. 

In Austin v. Dye, 46 N. Y. 500, Allen, J., said: 
‘‘There was an attempt to distinguish Ballard v. 
Burgett from Wait v. Green, but with what success 
it is not necessary to consider, and whether there is 
any distinction in principle is not very apparent, 
and is not necessary to be determined here.” 

In Smith v. Lynes, 5 N. Y. 41, goods were sold on 
condition of being paid for on delivery, by indorsed 
notes. The goods were delivered without exacting 
the notes, and the court held that the condition 
was waived and title had passed. The court said: 
‘¢ Where there is a condition precedent attached to 
a contract of sale and delivery, the property does 
not vest in the vendee on delivery, until he per- 
forms the condition or the seller waives it. An ab- 
solute and unconditional delivery is regarded as a 
waiver of the condition. By an absolute delivery 
without exacting the performance of the condition, 
the vendor is presumed to have abandoned the 
security he had provided for the payment of the 
purchase-money, and to have elected to trust to the 
personal security of the vendee.” Rawls v. Deshler, 
3 Keyes, 572, is to the same effect. Rapallo, J., 
says of these two cases, in Comer v. Cunningham, 
they ‘‘establish that a condition that the title shall 
not pass until payment, when attached to a delivery 
upon an actual completed contract of sale, is available 
only as against the vendee and persons claiming 
under him, other than bona jide purchasers without 
notice.” To this we say, that a conditional con- 
tract of sale cannot be regarded as completed until 
the condition is complied with or waived. Delivery 
without compliance may waive it or may not, accord- 
ing to circumstances. In Smith v. Lynes it clearly 
did waive it, because the fulfillment of the condi- 
tion was to be contemporaneous with the delivery 
—giving indorsed notes on delivery. In Wait v. 
Green it did not clearly waive it, because the condi- 
tion was not to be fulfilled until a future day — the 
maturity of the note. We think the condition in 
Wait v. Green was clearly not waived, because it was 
insisted on in spite of the delivery —the seller 
‘holds the horse as her property until the note is 
paid.” Every thing then depends upon the circum- 
stances. If the delivery is ‘‘ unconditional,” why 
then— the delivery is unconditional. (‘‘If so be 
as the ship has gone down,” said Bunsby, ‘‘ why 
then —the ship has gone down.”) The real ques- 
tion in every case is, did the parties intend to have 
the title pass on the delivery ? 
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EXPERTS AND EXPERT TESTIMONY .* 


BY NATHANIEL C. 


MOAK. 


HE time which articles here are to occupy (not more 
than fifteen or ‘twenty minutes in the reading), 
precludes more than the suggestion of a few leading 
thoughts upon this prolific subject. I purpose to speak 
mainly of that aspect of it which, for convenience, I 
term the philosophical rather than the legal. 

Courts and juries have of late cometo regard the 
testimony of professional experts as entitled to little 
if any weight. 1 Wharton on Ev., § 454. 

Mr. Wharton (1 Wharton on Ev., § 454, note 2) gives a 
not uncommon example of the conflict of the testimony 
of experts. 

“A striking instance of an unexpected source of 
error in scientific investigations was witnessed in the 
last case tried by Mr. Justice Jones in the Superior 
Court in this city (New York), being the case in which 
the house of J. & J. Coleman established their right 
to a bull’s head as their trade-mark on mustard. 
Professor X., one of the most celebrated analytical 
chemists of New York, a witness called by the de- 
fendant, had alleged, as the result of his experi- 
ments, that mustard contained over eleven per cent of 
starch. 

“Two other analytical chemists, one of them Pro- 
fessor Chandler, of Columbia College, alleged that 
mustard contained no starch. The evidence was in 
this conflicting condition when both parties rested, 
and the case was adjourned until the next morning 
for argument. In the mean time Professor X. applied 
to the counsel of the defendant to move to so far open 
the case as to allow him to vindicate by actual experi- 
ment in open court the correctness of his statement as 
to existence of starch in mustard. The motion was 
made and granted, and on the 5th of December last 
the court room presented the appearance of a chemical 
laboratory. The professor, with his assistant, prepared 
mustard for experiment in open court by pounding the 
seed ina mortar. He placed the crushed seed in dis- 
tilled water and boiled the mixture over a spirit lamp. 
He then threw some of the solution on sheets of filter- 
ing paper, and applied his chemical test, and exhibited 
to the court onthe paper the characteristic blue iodide 
of starch. The experiment was varied many ways 
with the same result, and atthe end of the testimony 
many sheets of paper were thus colored. The demon- 
stration seemed perfect. On Professor Chandler being 
called to the stand he made experiments which, in his 
view, demonstrated that starch did not exist in mus- 
tard, and stated that he was not satisfied with the 
experiments that had been made bythe defendant’s 
witness. ‘Why,’ said the defendant's counsel, ‘are 
you not satisfied with the reaction for starch exhibited 
by Dr. X. on the dozen or more sheets of filtering 
paper?’ ‘Iam not certain, to begin with,’ said Pro- 
fessor Chandler, ‘that the paper would not have pro- 
duced that reaction without the mustard.’ Where- 
upon the counsel handed to the witness some of the 
clean paper, and asked him to apply the test to it 
himself. He did so, and the result was a deep blue, 
thus showing theillusory nature of the prior tests, and 
that the experiment was entirely worthless as proof 
that starch was contained in mustard. 

** Now here was a chemist of great learning and 
experience, pledging himself, under oath, to the pres- 
ence of starch in mustard, exhibiting in the frankest 
way his experiments in open court, and in the presence 
of eminent chemists, and producing as the result the 
characteristic blue which concededly demonstrated 
the presence of starch. If the question of life or death 





*Read before New York State Bar Association, Albany, 
September 20, 1881. 





depended on this testimony could a jury have been in 
donbt? and yet by oversight a vital element in the 
problem had been overlooked. The thing sought for 
was not in the substance analyzed, but in the paper on 
which, for convenience, it had been poured.” 

Upon the trial of Vosburgh at Jersey City in May, 
1878, for an attempt to poison his wife, Professor 
Doremus was culled by the prosecution as an expert, 
when (trial page 40) this scene occurred: ** Mr. Win- 
field. ‘Professor, were you sure of your filter paper?’ 
Ans. ‘I see the drift of your question,’ said Professor 
Doremus, his face flushing and his eyes shooting dag- 
gers at President Morton. ‘If see the drift of it. It 
was the best Swedish paper. You are referring tothe 
mustard seed case. I want to explain it. I won the 
case, and Professor Chandler used the same paper to 
show that there was no starch.’ Ques. ‘In the paper?’ 
Ans. ‘No; in the mustard seed.’ ‘I am afraid,’ sug- 
gested Judge Knapp mildly, ‘that this is a branch of 
a collateral subject.’ Professor Doremus. ‘This is an 
attack on my reputation,’ insisted the professor, and 
dashed off into an explanation occupying half a page 
of the trial.” 

Comment upon such a scene ina court of justice is 
useless. The expert was simply asked whether he was 
sure of his filter paper, which might have been very 
easily and briefly answered. Instead of giving such an 
answer, from an old sore he flew off intoa vindication 
of what he termed his reputation, insisting that ‘‘/” 
won the case. It by no means follows he was right 
if he did, but if he were, an equally eminent pro- 
fessor, Chandler, was as certainly proved, by the 
transaction, to be wrong in a public analysis where he 
was under the eye of court, jury, counsel and specta- 
tors. 

In the case of Templetonv. The People, 3 Hun, 358, 
affirmed 60 N. Y. 643, the court instructed the jury 
that he ‘placed no reliance whatever upon Dr. Cly- 
mer’s testimony, except what is due to the testimony 
of a sensible and honest gentleman; but I have equal 
respect for the opinion of you, gentlemen, who as men 
of the world, having attained a mature age, and seen 
life in many of its phases, are quite as competent, per- 
haps, to pass upon this testimony as experts, as is Dr. 
Clymer.” 

So far the charge was held to becorrect, the court 
saying: 

““A mere expression of opinion as to the weight or 
effect of the evidence which still allows the jury to be 
guided and governed by their own convictions forms 
no proper ground for an exception. That may be 
proper and even necessary under certain circum- 
stances to enable the jury to give appropriate consid- 
eration to evidence requiring their judgment. The 
evidence of witnesses who are brought upon the stand 
tosupport atheory by their opinions is justly exposed 
toa reasonable degree of suspicion. They are pro- 
duced, not to swear to facts observed by them, but to 
express their judgment as to the effect of those detailed 
by others, and they are selected on account of their 
ability to express a favorable opinion, which there is 
great reason to believe isin many circumstances the 
result alone of employment and the bias arising out of 
it. Such evidence should be cautiously accepted as 
the foundation of a verdict and it forms a very proper 
subject for the expression of a reasonably guarded 
opinion by the court. That is often necessary to pre- 
vent the jury from being led astray by giving too much 
weight to evidence really requiring to be suspiciously 
watched and which in many instances has induced 
unwarranted results, discreditable to the administra- 
tion of justice as well as exceedingly detrimental to 
the public interest.” 

But on exception being taken to it the court re- 
sponded (3 Hun, 359), ‘‘ There is no more reliance to be 
placed upon it than upon the testimony of any other 
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person in this case; I regard you, gentlemen of the 
jury, as equally skilled, as much skilled, and as able to 
decide, from the evidence, whether or not the prisoner 
wa#insane, as Dr. Clymer.’’ This response was held 
to be erroneous as amounting, as matter of law, to a 
“direction to disregard it, by giving it no weight what- 
ever.’ ‘For under the well-settled rules of law the 
effect of competent evidence is a matter to be dis- 
posed of by the jury under all the circumstances and 
probabilities of the case * * and they must be left 
at liberty to exercise their judgment on the subject, 
without being controlled by any positive direction by 
the court.” 

With this cursory glance at the state of the law, and 
of public sentiment upon the subject, pr ‘edtoa 
few suggestions upon the remedy. 

First, Let us consider for a moment what is a ques- 
tion of science for an expert and what is not. 

Herbert Spencer has very aptly said (First Princi- 
ples, Part 1, chap. 5,§5), ‘‘Science is simply higher 
development of common knowledge * * * WNo- 
where is it possible to draw a line and say here science 
begins.”” 

Whately (Rhetoric, Part I, chap. 2, § 4) says: 

‘By a ‘matter of fact’ is meant something which 
might conceivably be submitted to the senses; and 
about which it is supposed there could be no disagree- 
ment among persons who should be present, and to 
whose senses if should be submitted; and by a ‘mat- 
ter of opinion’ is understood, any thing respecting 
which an exercise of judgment would be called for on 
the part of those who should havecertain objects be- 
fore them, and who might conceivably disagree in their 
judgment thereupon.” 

Dr. Whewell in discussing the difference between 
theory and fact uses language so appropriate to a dis- 
tinction between facts and opinions that I quote: He 
says (Philosophy of the Inductive Sciences , Book I, 
chap. 1, §§ 10, 11, Vol. 1, Hist. Scientific Ideas, pp. 44-9, 
3d ed.), ‘‘ The distinction between theory (that is, true 
theory) and fact, is this: that in theory the ideas are 
considered as distinct from the facts; in facts, though 
ideas may be involved, they are not in our apprehen- 
sion separated from the sensations. In a fact the ideas 
are applied so readily and familiarly, and incorporated 
with the sensations so entirely, that we do not see 
them, we see through them. A person who carefully 
notes the motion of a star all night, sees the circle 
which it describes, as he sees the star, though the circle 
is, really, a result of his own ideas. A person who 
has in his mind the measures of different lines and 
countries on the earth’s surface, and who can put them 
together into one conception, finds that they can make 
no figure but a globular one; to him the earth’s globu- 
lar form is a fact, as much as the square form of his 
chamber. 

“A person to whom the grounds of believing the 
earth to travel round the sun are as familiar as the 
grounds for believing the movements of the mail 
coaches in this country, looks upon the former event 
as a fact, just as he looks upon the latter events as 
facts. And a person who, knowing the fact of the 
earth’s annual motion, refers it distinctly to its me- 
chanical cause, conceives the sun’s attraction as a fact, 
just as he conceives as a fact the action of the wind 
which turns the sails of a mill. He cannot see the 
force in either case; he supplies it out of his own ideas. 
And thus a true theory is a fact; afact is a familiar 
theory. That which is a fact under one aspect is a 
theory under another. The most recondite theories 
when firmly established are facts. The simplest facts 
involve something of the nature of theory. Theory 
and fact correspond, in a certain degree, with ideas 
and sensations, as to the nature of their opposition. 
But the facts are facts, so far as the ideas have been 
combined with the sensations, and absorbed in them; 








the theories are theories so far as the ideas are kept 
distinct from the sensations, and so far as it is consid- 
ered still a question whether those can be made to 
agree with these. 

‘We may, as I have said, illustrate this matter by 
considering man as interpreting the phenomena which 
he sees. He often interprets without being aware that 
he does so. Thus when we see the needle move toward 
the magnet, we assert that the magnet exercises an 
attractive force on the needle. But it is only by an 
interpretative act of our own minds that we ascribe 
this motion to attraction. That in this case, a force 
is exerted —something of the nature of the pull which 
we could apply by our own volition—is our interpre- 
tation of the phenomena; although we may be con- 
scious of the act of interpretation, and may then 
regard the attraction as a fact. 

‘‘Nor is it in such cases only that we interpret phe- 
nomena in our own way, Without being conscious of 
what we do. We seeatree at a distance, and judge 
itto be a chestnut ora lime; yet this is only an infer 
ence from the color or form of the mass according to 
preconceived classifications of our own. Our lives are 
full of such unconscious interpretations. The farmer 
recognizes a good or a bad soil; the artist the picture 
of afavorite master; the geologist the rock of a known 
locality, as we recognize the faces and voices of our 
friends; that is by judgments formed on what we see 
and hear; but judgments in which we do not analyze 
the steps, or distinguish the inference from the ap- 
pearance. And in these mixtures of observation and 
inference, we speak of the judgment thus formed, as 
a fact directly observed. 

‘*Even in the case in which our perceptions appear 
to be most direct, and least to involve any interpreta- 
tions of our own—in the simple process of seeing — 
who does not know how much we, by an act of the 
mind, add to that which our senses receive? Does any 
one fancy that he sees a solid cube ? It is easy to show 
that the solidity of the figure, the relative position of 
its faces and edges to each other, are inferences of the 
spectator; no more conveyed to his conviction by the 
eye alone, than they would be if he were looking ata 
painted representation of a cube. The scene of nature 
is a picture without depth of substance, no less than 
the scene of art; and in the one case, as in the other, 
it is the mind, which by an act of its own, discovers 
that color and shape denote distance and solidity. 
Most men are unconscious of this perpetual habit of 
reading the language of the external world and trans- 
lating as they read. The draughtsman, indeed, is com- 
pelled, for his purposes, to return back in thought 
from the solid bodies which he has inferred, to the 
shapes of surface which he really sees. He knows that 
there isa mask of theory over the whole face of nature, 
if it be theory to infer more than we see. But other 
men, unaware of this masquerade, hold it to be a fact 
that they see cubes and spheres, spacious apartments 
and winding avenues. And these things are facts to 
them, because they are unconscious of the mental 
operation by which they have penetrated nature’s dis- 
guise. 

‘* And thus we still have an intelligible distinction 
of fact and theory, if we consider theory as a con- 
scious, and fact asan unconscious inference, from the 
phenomena which are presented to our senses. 

* But still theory and fact, inference and perception, 
reasoning and observation, are antitheses in none of 
which can we separate the two members. by any fixed 
and definite line * * * * * 
Thus we are often told that such a thing isa fact; a 
FACT and not a THEORY, with all the emphasis which, 
in speaking or writing, tone or italics or capitals can 
give. Wesee from what has been said, that when this 
is urged, before we can estimate the truth or value of 
the assertion we mustask, to whom it isa fact? What 
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habits of thought, what previous information, what 
ideas does it imply, to conceive the fact as a fact? 
Does not the apprehension of the fact imply assump- 
tions which may with equal justice be called theory, 
and which are perhaps false theory? In which case, 
the fact is no fact. Did not the ancients assert it asa 
fact that the earth stood still, and the stars moved? 
And can any fact have stronger apparent evidence to 
justify persons in asserting it emphatically than this 


* * * * * * 
Theories become facts, by becoming certain and fa- 
miliar; and thus, as our knowledge becomes more sure 
and more extensive, we are constantly transferring to 
the class of facts opinions which were at first regarded 
as theories.” 

In order to properly understand the difference be- 
tween what involves a question of fact and whata 
matter of opinion, we must have a correct knowledge 
of the subject under consideration. Many things, 
which would to-day be regarded matters of fact, within 
acomparatively recent period were matters of opinion. 
We all know now that a proper locomotive engine will 
easily draw half a dozen passenger coaches over a rail- 
way at the rate of twenty-five or thirty miles an hour. 
But a few years ago whether it could be made to do so 
was a matter of opinion. 

The courts in many cases seem to have followed pre- 
cedents rather than to have kept pace with the ad- 
vancement and intelligence of the age in which the 
decisions were made. 

In analyzing the case still another principle should 
be kept in mind. We may safely start with the propo- 
sition that as to matters which are not ordinarily prop- 
erly understood by persons of average intelligence, he 
who is allowed to give an opinion as to the result of 
certain conceded or supposed facts should be an expert 
upon the subject. It must be apparent that what may 
to-day require an expert wili a few years hence, from 
education or familiarity, be a matter of average intel- 
ligence. 

Every lawyer of experience has observed how fre- 
quently the practical common sense of some by-stander 
or juryman has correctly solved a problem upon which 
learned and experienced experts had reached contrary 
conclusions. The testimony of an expert is valuable 
only so far as from a superior knowledge of the matter 
under consideration he fairly and honestly throws light 
upon the results sought to be reached, from such supe- 
rior knowledge. If he do not in fact possess it, or if 
from bias, desire to sustain his professional reputation, 
or the interest of the party calling him, a wish to sustain 
a particular theory as against a counter theory, or from 
any other cause, he do not fairly and honestly give the 
result of an intelligent observation and experience, his 
testimony may be valueless, or even fraudulent. 

With the foregoing views of the testimony of experts 
it must be apparent, that as to what is now known, it 
is constantly becoming less and less important, and the 
range of what may be properly denominated ‘‘ matters 
of fact”’ is annually becoming wider and wider. This 
remark should of course be qualified in its application 
to matters of recent discovery. 

Second. Asto the remedy. Inacase where expert 
testimony is admissible, I can see none except for 
counsel, and for the court, to inform themselves as 
fully as possible upon the subject soas to be able to 
detect and to expose a false ora fallacious statement 
or conclusion. 

The witness may be cross-examined as to his reading 
of particular authors upon the subject and as to 
whether reputable authors do not entertain certain 
views upon the subject. 

In the Connecticut Mutual Life Insurance Company 
v. Ellis, 89 Ill. 516, 8 Rep. 781, it was held that where a 
physician, as a witness, testified to the symptoms of a 





and pronounces it delirium tremens induced by the 
use of intoxicating liquors, on cross-examination, para- 
graphs from standard authors treating of that disease 
may be read to the witness and he be asked if he agrees 
with the author, as one of the means of testing his 
knowledge, and this is, in no just sense, reading such 
books to the jury; though care should be taken by the 
court to confine such cross-examination within rea- 
sonable limits and to see that the quotations read are 
so fairly selected as to present the author’s views on 
the subject of examination. 

The witness cannot, however, on his direct examina- 
tion read from a scientific work, though he be an ex- 
pert, and concur in the views therein expressed. 
Commonwealth v. Sturtevant, 117 Mass. 123. 

It is obvious that in the examination of expert wit- 
nesses in cases of serious dispute, great latitude should 
be allowed, and great patience exercised with counsel 
by the court. 

Though as a rule scientific works cannot be read in 
evidence to the jury, yet when the expert has cited 
them to sustain his conclusion, they may be put in 
evidence to discredit him. Ripon y. Bittel, 30 Wis. 614. 

In summing up to the jury counsel are entitled to 
read approved scientific works to the jury as a part of 
their argument. Legg v. Drake, 1 Ohio St. 286; Ripon 
v. Bittel, 30 Wis. 619; Regina v. Courvoissier, 9 C. & P. 
362. 

The reason is obvious. Scientists write deliberately, 
with a view to their reputation, and with an opportu- 
nity for refutation if their statements or opinions be 
not well founded. They have none of the temptations 
to prevaricate and to conceal which surround the ex- 
pert testifying for a particular purpose, and whose value 
to the party calling him depends upon the result of his 
testimony in the particular case. If it be said the 
expert gives his testimony under oath, while the writer 
does not, the answer is that the result to be obtained 
is truth, and experience has shown that this is more 
likely to be reached by one seeking to reach and estab- 
lish truth without any motive to do any thing else, 
than by one whose sole interest and aim is to reach 
certain results in any event. Steiner v. Cox, 4 Penn. 
St. 13. 

The privilege of counsel, in their address to the jury 
to read from legal authorities, or from works of gene- 
ral science, extracts pertinent to the case, in support 
of their argument ought not to be abridged. It isa 
valuable privilege; yet so susceptible of abuse, that 
the extent and manner of its exercise must be en- 
trusted in a great measure to the sound discretion of 
the court. Wadev. DeWitt, 20 Tex. 398, 400-2; Luning 
v. State, 2 Pinney (Wis.), 284. 

siniingbendiliaieiiamai 

EARNED UPON UNLAWFUL 

TRACT OF SERVICE NOT RE- 
COVERABLE. 


RHODE ISLAND SUPREME COURT, MAY TERM, 1881. 


WAGES CON- 


BIRKETT Vv. CHATTERTON.* 


No action lies to recover a minor’s wages earned upon a con 
contract of service forbidden by statute. 


CTION by an infant for moneys claimed to be due 
under a contract of employment. The testimony 
introduced by plaintiff showed that he was employed 
by the defendant to work for five years in defendant's 
file manufactory, learning the trade of file cutting, to 
receive specified sums for work during the time. Fifty 
dollars wages for the first twenty-five weeks were to 
be retained by defendant till the end of the five years, 
when this sum and another like sum, making $100 in 





* To appear in 13 Rhode Island Reports. 
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all, were to be paid plaintiff. Plaintiff was to work 
ten hours per day. At the time the agreement was 
made and he began work he was eleven years of age. 
He worked for the five years and the $100 not being 
paid him, brought this suit. 

A statute of Rhode Island provides this among other 
things: ** No minor under the age of twelve years shall 
be employed in or about any manufacturing establish- 
ment, in any manufacturing process, or in any labor 
incident to a manufacturing process. Nominorunder 
the age of fifteen years shall be employed in any man- 
ufacturing establishment in this State, unless such 
minor shall have attended school fora term of at least 
three mouths in the year next preceding the time when 
such minor shall be so employed; aud no such minor 
shall be so employed for more than nine months in any 
one calendar year.” Penalties are provided for a vio- 
lation of this statute. 

At the close of plaintiff's testimony in the court 
below defendant moved fora nonsuit upon the ground 
that the contract was in violation of the statute re- 
ferred to, which motion was granted and plaintiff took 
exceptions. 

John M. Brennan, for plaintiff. 

Beach & Allen, for defendant. 


DurRFEE, C. J. The plaintiff was nonsuited on two 
grounds, to wit: First, because, according to the testi- 
mony, he was not a party to the contract put in evi- 
dence, and was therefore not entitled to maintain the 
action; and second, because the contract was illegal 
and void under Gen. Stat. R. I., chap. 155, 8$ 21, 22 and 
24. Weare not convinced that the court erred in non- 
suiting the plaintiff on the first ground. The contract, 
according to the testimony, was not a contract between 
the plaintiff and the defendant, but a contract between 
the plaintiff's father and the defendant, the plaintiff 
haviug been when it was made a mere child, cleven 
years old, living with his father, who boarded and 
clothed him, scarcely a scintilla of evidence being 
adduced to show that he was ever emancipated until 
after the contract was fully performed. Indeed the 
father sued at first in his own name on the contract, 
and it was only after being nonsuited that he brought 
the present action in the plaintiffs name as his next 
friend. But admitting that the first point was erro- 
neously decided we still think that on the second 
ground the nonsuit was rightly granted. The contract 
was one which could not be executed without violating 
the statute, and the plaintiff therefore in suing to 
recover for having executed it was suing to recover for 
a violation of the statute. The law of course will not 
stultify itself by maintaining such an action. The law, 
however, while it will give no remedy on the illegal 
contract, does not always utterly refuse relief. It is 
settled that where a party has paid money or delivered 
personal property on a contract which is illegal because 
it involves the violation of a statute, he can recover it 
back in an action commenced while the contract 
remains simply executory, the recovery being had not 
under the contract, which is void, but in disaffirmance 
of it, on a promise implied or right existing independ- 
ently of it. Congress & Empire Spring Co. v. Knowl!l- 
ton, 23 Alb. L. J. 290; Chitty on Cont. (11th Am. ed.), 
944. The case at bar does not fall under this rule, for 
in the case at bar the plaintiff has himself executed the 
contract. There are cases which go further and hold 
that money so paid or property so delivered can be 
recovered back, even after the contract has been fully 
executed, if the plaintiff is an innocent party or is not 
in pari delicto with the defendant. Tracy v. Talmage, 
14.N. Y. 162. In this case also the recovery is had not 
under, but independently of the contract, the contract 
being treated as a nullity. Can the plaintiff recover on 
the authority of these latter cases, recovering of course 
on a quantum meruit the value of his services? Can he 











be regarded as an innocent or comparatively innocent 
and unoffending party? We think not. The cases 
which support the doctrine last stated are cases where 
the statutory prohibition is directed solely against the 
defendant. That is not this case. Here the prohibi- 
tion is directed, not against particular persons, but 
against a particular thing, namely: the employment 
of minors in manufacturing establishments. The lan- 
guage of the statute is ‘‘no minor, etc., shall be em- 
ployed,” which means not only that no manufacturer 
shall employ any minor, but also — what it says — that 
no minor shall be employed, the employment itself 
being interdicted. The plaintiff is therefore suing for 
compensation for having violated the statute, for hav- 
ing done a forbidden thing, which is very different 
from suing for money or property paid or delivered on 
# contract, the execution of which does not involve 
the plaintiff in the violation of any statute, but only 
the defendant. Thomas vy. City of Richmond, 12 Wall. 
349, 356. Tt is argued that the prohibition of the statute 
cannot have been meant to include minors employed, 
because such minors are not subjected to any punish- 
ment, but only their employers, or their parents and 
guardians consenting to theiremployment. The argu- 
ment would be unanswerable if the prohibition were 
simply implied from the punishment prescribed. The 
prohibition is express. Probably the reason why 
minors employed are not subjected to punishment is 
because ordinarily they have no will nor choice in the 
matter. Again it may be said that the statute was 
designed for the benefit of the minor and ought not to 
be directed against him. The statute was doubtless 
intended for the good of the minor, but also for the 
good of the public; and the Legislature seems to have 
thought that the surest way to makeit effectual was 
not only to punish the more responsible offenders, but 
also to forbid the obnoxious employment, thus making 
it a malum prohibitum, for engaging in which no action 
willlie in favorof any person. The law will not help a 
man get paid for doing what the law says shall not be 
done. 1 Pars. on Cont. *456- 459; Broom’s Legal 
Maxims, *729-745; Peck v. Burr, 10 N. Y. 294; Levy 
v. Yates, 8 A. & E. 129; Gallinit v. Laborie, 5 Term 
Rep. 242. 

The exceptions are overruled, and the judgment of 
the court below affirmed with costs. 

Exceptions overruled. 


4 —— 


MORTGAGE BY RAILROAD COMPANY OF 
AFTER-ACQUIRED PROPERTY. 
MISSISSIPPI SUPREME COURT, APRIL, 1881. 
MIssissIpP1 VALLEY Raitway Co. Vv. CHICAGO, ST. 
Loutrs & New ORLEANS RAILWAy Co. 


A mortgage given by a railroad company upon all its property 
and franchises, including “all its present real and personal 
estate and franchises now owned, or hereafter to be avc- 
quired, without any exception or reservation,” held, to 
include only such after-acquired property as was appur- 
tenant to and necessary for building and operating the 
road and carrying out the purposes for which it was cre- 
ated. A hotel, vacant town lots and three hundred acres 
of farming land acquired by the company after the mort- 
gage was made, not used in connection with the railroad 
or its business, held, not included in such mortgage. 


— of ejectment. The opinion states the case. 


CHALMERS, C. J. This is an action of ejectment in 
which plaintiff claims title by virtue of an execution 
sale under a judgment against the former owner of 
the property, and defendant claims under a mortgage 
executed by the same owner. The mortgage was prior 
in date to the judgment, and if operative on the prop- 
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erty here involved, takes precedence to it. The prop- 
erty was not owned by the mortgagor (The New 
Orleans, Jackson & Northern Railroad Co.) at the 
date of the mortgage, but it is claimed that it passed 
as after-acquired property by virtue of the terms of 
the instrument. 

Whether it did so pass is the question presented. 
The granting clause of the mortgage conveys, or at- 
tempts to convey, all the property of the railroad then 
owned or subsequently acquired, in these words: ‘All 
of its right of way, lands, property, franchises, rights 
and appurtenances, and also all the buildings, struc- 
tures and improvements thereon, and all and singular 
the cars, locomotives, engines, warehouses, depots, 
machine shops and machinery, fixtures, utensils and 
effects of every kind, nature and description whatever 
in use upon said railroad way, or in any wise attached 
or appurtenant to the same, intending hereby to in- 
clude all its present real and personal estate and fran- 
chises, now owned or hereafter to be acquired, without 
any exception or reservation whatever.”’ Are the 
words “intending hereby to include all its present real 
and personal estate and franchises, now owned or 
hereafter to be acquired, without any exception or re- 
servation ”’ sufficiently definite and descriptive to pass 
the after-acquired property of the corporation? Cer- 
tainly they are broad and comprehensive enough, but 
are they not too much so? That a natural person ora 
corporation may mortgage property to be subsequently 
acquired is now too well settled to require elucidation 
or citation of authorities. But neither by one nor the 
other can this be accomplished, by words of a charac- 
ter so vague and general as to afford to creditors and 
subsequent purchasers no notice whatever of the prop- 
erty to be embraced. A very different rule obtains 
where future acquisitions are attempted to be mort- 
gaged, from that which exists with reference to prop- 
erty then owned by the grantor. A man or a corpora- 
tion may well mortgage “all its property then owned ”’ 
without further words of description, because the fact 
of present ownership serves as an indicator to point to 
and identify the proporty. But neither a man nora 
corporation by general terms only can mortgage, so 
far as subsequent purchasers and creditors are con- 
cerned, every thing that it may thereafter acquire 
through all time; for this would be a mere pledge of 
its capacity of acquisition, and would afford no sort 
of indication of what was to pass under the instru- 
ment. A deed ‘of all my estate,”’ or “all my prop- 
erty,” is good. Wilson v. Boyce, 92 U.S. 320. Buta 
deed ‘of all the estate that I may hereafter acquire” 
is a nullity, and while a court of equity might perhaps 
enforce a mortgage of such a character as between the 
parties after the acquisition of the property, it would 
be utterly void as to third persons. 

A distinction is made by some of the authorities be- 
tween mortgages of future acquisitions executed by 
railroad companies, and similar instruments made by 
natural persons. It is said that a mortgage of a rail- 
road and its future property will carry all after-ac- 
quired property appurtenant to and necessary for build- 
ing and operating the road, and carrying out the 
purposes for which it was created; while a similar 
instrument will be inoperative if executed by a private 
person. This is true, if the mortgage executed by the 
private person is upona specified piece of property 
without reference to any accretion or addition to it; 
because there can be no accretions of property appur- 
tenant to the person of the mortgagor; but it is 
untrue, if the individual has mortgaged his business 
and the property there appurtenant to, or afterward 
to grow out of and be added by accretion to the par- 
ticular business that is pledged. Thus, a natural per- 
son equally with a corporation can execute a valid 
mortgage of ashipand the profits of its voyage, or of 
a factory and the machinery then in it and to be placed 





in it, or of afarm and the products to be produced 
upon it, or a flock of sheep and its natural increase 
and future grown wool. And soa railroad company 
can execute, in general terms, a valid mortgage of its 
road-bed and franchises, and all of its real and per- 
sonal property then owned or thereafter acquired; 
provided, the future acquisitions be such as belong 
naturally to the business of constructing and main- 
taining the road and its primary end as a common 
carrier of passengers and freights. The things which 
may be deemed essential or useful, and therefore ap- 
purtenant to the great work of building and operating 
a railroad, will frequently be more extensive and 
varied in their character, than those which can prop- 
erly be regarded as accretions to the business of a 
private person; but the principle is the same, and 
where the facts concur, the law must be the same as 
to both. The mortgage in the present case would be 
clearly void as to after-acquired property, for uncer- 
tainty of description, if it had been executed by a 
private person, without reference to some enterprise, 
undertaking or venture as to which the future property 
could be deemed an accretion. It is equally so when 
executed by a railroad company, if the property to 
which it is sought to apply it was not appurtenant to 
the business of the company. When property is to be 
deemed appurtenant to a railroad enterprise, is dis- 
cussed in many cases, a few of which we cite. Mobile, 
etc., R. Co. v. Mosely, 52 Miss. 127; 12 Wise, 649; 25 
Barb. 284; 47 Penn. St. 465; 24 Ohio St. 28; 22 N. Y. 
494. In Pierce v. Emery, 32 N. H. 484, it was held that 
after-acquired property, where appurtenant, would 
pass by a mortgage of a railroad and its business, 
although there was no provision as to future property. 
This doctrine is denied, and we think properly, by the 
better considered cases. 

The property involved here does not fall within any 
well-considered definition of the term appurtenant, 
nor can it possibly be regarded as either necessary or 
legitimate to the business of a railroad corporation. 
It consisted of a hotel, a brick storehouse, some vacant 
town lots andafarm of three hundred acres. The 
hotel was not used as arailroad eating-house, there 
being no station-house or depot at the town, but seems 
to have been used as an ordinary hotel for the enter- 
tainment of guests. The other property was rented 
out for the several purposes for which it was adapted. 
Tt was used for these purposes by its former owners, 
before its acquisition by the railroad company, and 
continued to be so used after that acquisition. It was 
applied to no new use, and except that after its acqui- 
sition the several tenants occupying it paid rents to 
the railroad company, it served no beneficial purpose 
whatever to the railroad. Clearly, it was not appur- 
tenant to it. It is urged however that the company 
making the mortgage was authorized by its amended 
charter to acquire this property; that this amended 
charter had been granted by the Legislature before the 
execution of the mortgage; and that therefore, while 
the language used in reference to after-acquired prop- 
erty would be too vague, if used by a private person or 
a corporation ordinarily, it will be sufficient, when 
used by this corporation, and will cover all the property 
that it was by its charter authorized to hold. The 
amended charter was enacted with reference to a pro- 
posed extension of the railroad from Canton to Aber- 
deen. For this purpose it vests the company with the 
right to acquire and hold “tat each termination of said 
railroad, and at any other place along the line of said 
railroad, or in the vicinity thereof, any quantity of 
land not exceeding iu any one place five hundred acres, 
to be used for all necessary purposes of said railroad, 
or to be disposed of at pleasure for the purpose of con- 
structing and maintaining said railroad.’’ We enter- 
tain serious doubts whether this act authorized the 
acquisition of real estate anywhere except ‘‘ at the ter- 
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minations”’ of the proposed extension, to wit, at Can- 
ton and Aberdeen, or along the line of the road to be 
built between those terminations. The land here in- 
volved lies more than a hundred miles below Canton, 
along that portion of the road which had been com- 
pleted years before the passage of this act. But con- 
ceding that the act authorized the purchase of land all 
along the line, both of the completed and of the un- 
completed portion, from the Louisiana State line to 
the town of Aberdeen, then it is safe to say that it 
would justify the acquisition of a million acres of 
land. For what purpose was this enormous amount 
of land to be obtained and used? Either ‘for all 
necessary purposes of said railroad,’”’ or ‘‘to be dis- 
posed of at pleasure for the purpose of constructing 
and maintaining said railroad.”’ If it was to be bought 
and used ‘for necessary purposes,’’ then it was to be- 
come appurtenant to the road; but we have seen that 
the property here involved was not so bought or used, 
but on the contrary, it was, when bought, and it there- 
after remained dedicated to purposes utterly foreign 
to the business of a common carrier. 

If on the contrary, we are to understand that by 
the words *‘ to be disposed of at pleasure for the pur- 
pose of constructing and maintaining said railroad,” 
the company was empowered to buy this immense 
quantity of land scattered along a line of three hun- 
dred miles, situated in many counties, and with no 
restrictions except that it should be in five-hundred 
acre tracts, and in the vicinity of the road, it follows 
that the company was vested with power to enter the 
market generally as a purchaser, holder and specula- 
tor in real estate. It might become the owner of plan- 
tations and factories, and of entire towns and vil- 
lages, and buy and sell and lease lands applied to every 
use known among men; nor would it be bound to 
dedicate them, after they were acquired, to any pur- 
pose whatever connected with its business as a com- 
mon carrier. It would differ, therefore, as to such 
lands, in no respect from a private person, so far as its 
right either of acquisition or disposition was con- 
cerned; and hence there must be applied to its con- 
veyances the same rules of construction as if they 
were made by private owners. It follows that as the 
mortgage of the after-acquired property would have 
been void as to third persons, if made by private per- 
sons, it is equally soas to the lands here involved, 
though made by arailroad company. The case of Cual- 
houn v. Paducah R. R.,9 Cent. L. J. 66, is quite in 
point; and the opinion of Hammond, J., of the United 
States District Court for the Western District of Tenn- 
essee, compensates by its learning and ability for any 
lack of authoritative character in the tribunal. 

There is no merit in the objection that even though 
the mortgage was not operative on the land, plaintiff 
obtained no title toit under the sheriff's sale, because 
at the time it occurred the property was in the hands 
of areceiver, appointed in the proceedings for fore- 
closing the mortgage. The receiver was not ordered 
to take possession of this land specifically, but was 
only directed to take charge generally of the property 
embraced in the mortgage; and nowhere in the pro- 
ceedings was this land specifically alluded to, until the 
filing of the receiver's inventory, more than a year 
after the sale by the sheriff under execution and the 
purchase of the property by the plaintiffs. The re- 
ceiver never took visible possession of the property, 
except by receiving rents from the tenants previously 
in possession; nor was any thing done to admonish 
the public that this property was claimed as being em- 
braced in the mortgage. 

Under these circumstances, as the property was not 
embraced in the mortgage, the purchaser at the execu- 
tion sale got a good title. 

Judgment reversed, and judgment here on the 
agreed state of facts fur plaintiffs, 





WAREHOUSING GOODS AT PLACE OTHER 
THAN ONE AGREED FOR. 
ENGLISO HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JUNE 27, 1881. 


Littey v. DouBLEeDAY (44 L. T. Rep. [N. S.] 814). 


If the owner of property gives another person authority to 
deal with it in a particular way, and such person chooses 
to deal with it in another way, he must take the risk of 
the consequences, and is liable for its loss or injury, unless 
such loss or injury would have occurred in whichever way 
the property had been dealt with. 

The plaintiff brought an action against the defendant to 
recover 3001. damages for the loss of two cases of goods 
which the defendant had agreed to warehouse in a particu- 
lar place, viz., a repository in Kingsland-road, which goods 
the defendant had removed to another repository in 
Fanchaw-street, where they were destroyed by fire. The 
jury found that the defendant had agreed to warehouse 
them in the Kingsland-road, and that the plaintiff had not 
assented to their being removed to Fanshaw-street. Held, 
that the plaintiff was entitled to judgment. 


| igre statement of claim alleged that the defendant 

agreed with the plaintiff that the defendant should 
remove from No. 319 Caledonian-road, Islington, cer- 
tain goods and stock in trade of the plaintiff, and that 
the defendant should warehouse the same at his 
repository in Kingsland-road, and should insure the 
goods against loss or injury by fire; and in accordance 
with this agreement the goods were delivered to the 
defendant in ten cases to be so deposited at his repos- 
itory and to be there safely kept and taken care of by 
the defendant for reward. That subsequently the 
plaintiff found the goods were not insured, and there- 
fore relying upon the defendant's representation that 
they were in the defendant’s repository, he insured the 
ten cases of goods on his own behalf, describing them 
as being upon the premises at Kingsland-road. That 
at the time the defendant represented the ten cases to 
be at Kingsland-road, two had been removed to certain 
stables in Fanshaw-street, Hoxton, by the defendant, 
contrary to the agreement and without the knowledge 
or consent of the plaintiff. That on or about the 14th 
October, 1880, a fire occurred at the stable in Fanshaw- 
street, and the two cases of the plaintiff's goods were 
destroyed. The plaintiff further alleged that in con- 
sequence of the defendant’s negligence and false rep- 
resentation the plaintiff lost the two cases of goods 
and the use and value of them, and had been unable to 
recover the value from the insurance office and claimed 
3001. damages. 

The defendant in his statement of defense denied 
that it was agreed that he should warehouse the goods 
at Kingsland-road or in any particular repository, but 
the goods were delivered to him upon the terms that 
he should be at liberty to warehouse them at any one 
or more of his repositories as might be feasible and 
convenient, and it was not feasible and convenient to 
warehouse all the geods in Kingsland-road, and there- 
fore two cases were warehoused at the defendant's 
premises, as the plaintiff well knew. With regard to 
the agreement to insure alleged by the plaintiff, the 
defendant denied that any such was,entered into be- 
tween them, and said that the plaintiff asked him asa 
matter of favor to insure the goods, and he took steps 
to do so; but the plaintiff subsequently withdrew his 
request and authority, and expressly forbade the de- 
fendant to insure them, alleging that he, the plaintiff, 
had himself covered the goods by all necessary insur- 
ance against loss or injury by fire; and the plaintiff 
knew at the time that two of the cases of goods were at 
Fanshaw-street. 

The jury found that the defendant had agreed to 
warehouse the goods at his repository in the Kings- 
land-road, and also that the plaintiff had not as- 
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sented to their being removed to Fanshaw-street or 
elsewhere. 
The plaintiff now moved for judgment. 


Grove, L. J. In this case, although every thing has 
been said which could be said in support of the defend- 
ant’s contenticn, | cannot agree with it. The first 
point is this: A person who has been intrusted with 
goods to put them in a particular place takes them to 
another place, and therefore he is responsible for the 
consequences, or rather for what has occurred at that 
place, and which in all probability would not have oc- 
curred had he put them in the other place. The only 
exception is that which was put by Mr. Addison during 
the course of the argument, and that is where the cause 
of destruction is one which must take place at one 
place as much as another; as for instance, if a bailee, 
for hire of a horse, which happens to be diseased, hav- 
ing hired the horse for the express purpose of going to 
Greenwich goes to Richmond, and the horse dies and 
would have died from the disease in whatever direc- 
tion he had gone of an equal distance, the bailee would 
not be liable. But if the owner of property gives an- 
other person authority to deal with it and points out 
the particular way, and such person chooses to deal 
with it in another way, he must take the risk of the 
consequences, whether the injury or destruction is 
caused by the act of a third party, or as itis called in 
law, by the act of God. I think that view is fully sup- 
ported by the case of Davis v. Garrelt, 6 Bing. 716. 
That was a case where the plaintiff had put on board 
the defendant’s barge lime to be conveyed from the 
Medway to London. The master of the barge deviated 
unnecessarily from the usual course, and during the 
deviation a tempest wetted the lime, and the barge 
taking fire the whole was lost, and it was held that the 
defendant was liable, and the cause of loss sufficiently 
proximate to entitle the plaintiff to recover under a 
declaration alleging the defendant's duty to carry the 
lime without unnecessary deviation and averring a loss 
by unnecessary deviation. The second point held in 
that case is, that the law implies a duty on the owner 
of a vessel, whether a general ship or hired for the ex- 
press purpose of the voyage, to proceed without unne- 
cessary deviation in the usual course. Now Mr. Addi- 
son argued that this was a case of a common carrier 
who is an insurer, but I find that it was not decided on 
that ground. In the judgment of Tindal, C. J., he 
says: *‘ But the objection taken is that there is no 
natural or necessary connection between the wrong of 
the master in taking the barge out of the proper course 
and the loss itself; for that the same loss might have 
been occasioned by the very same tempest if the barge 
had proceeded in her direct course.’’ Here the de- 
fendant’s duty was to fulfill an express contract with 
the plaintiff, and if he gives him authority to put the 
goods in one place he has no right to take them to 
another. Tindal, C. J., goeson to say: ‘‘ But if this 
argument were to prevail, the deviation of the master, 
which is undoubtedly a ground of action against the 
owner, Would never, or only under very peculiar cir- 
cumstances, entitle the plaintiff to recover. For if a 
ship is captured in the course of deviation no one can 
be certain that she might not have been captured if in 
her proper course. And yet in Parker v. James, where 
the ship was captured whilst in the act of deviation, no 
such ground of defense was even suggested. Or again, 
if the ship strikes a rock or perishes by storm in the 
une course, no one can predicate that she might not 
equally have struck upon another rock, or met with 
the same or another storm if pursuing her right and 
ordinary voyage. The same answer might be at- 


tempted to an action against a defendant who had hy 
mistake forwarded a parcel by the wrong conveyance, 
and a loss had thereby ensued; and yet the defendant 
in that case would undoubtedly be liable. 


But we 








think the real answer to the objection is, that no 
wroug-doer can be allowed to apportion or qualify his 
own wrong; and that as a loss has actually hap- 
pened whilst his wrongful act was in operation and 
force, and which is attributable to his wrongful 
act, he cannot set upas an answer to the action the 
bare possibility of a loss if his wrongful act had never 
been done. It might admit of a different construction 
if he could show not only that the same loss might 
have happened, but that it must have happened if the 
act complained of had not been done; but there is no 
evidence to that extent in the present case.”” There 
was no fire in the Kingsland-road, and the defendant, 
without authority, or I may say in direct defiance of 
authority, aud without asking the plaintiff, removed 
the goods to Fanshaw-road, therefore he must take the 
consequences. I do not giveany opinion as to whether 
this amounted to a conversion or not, and it is not 
necessary to decide that and to go through all the cases 
Mr. Addison has cited. It is undoubtedly, to my 
mind, a wrongful act, not authorized by the owner, 
and on that ground [ think he cannot set up a defense 
which, as Tindal, C. J., says in Davis v. Garrett, 
“would qualify his own wrong.” Idon’t think Huad- 
ley v. Baxendale, 9 Ex. 341, and similar cases, are de- 
cided on the same ground. There was only one case 
which made an impression on my mind, and that, I 
am told, has been overruled; that was the case of 
Hobbs vy. Lond. & South-Eust. R. Co., 32 L. T. Rep. (N. 
8.) 252; but I don’t think that was expressly in point. 
It does not seem to me that I should make the matter 
more clear by going into all the cases, and distinguish- 
ing them; and on the grounds I have stated I think 
judgment should be entered for the plaintiff. 


Linpuey, J. [Tamof the same opinion. The ques- 
tion is reduced to a very small point. The plaintiff 
gave his goods to the defendant to be warehoused at a 
particular place, and the defendant, for reasons good, 
bad or indifferent, takes them to another place. Mr. 
Addison says there is no cause of action, but that there 
Was a breach of contract is very plain, and the question 
is what consequences must follow. Then he says that 
the damage was too remote, and no doubt that is an 
argument which requires attention, but Hadley v. 
Baxendale and such cases are applicable to circum- 
stunces wholly different from these. I donot say 
whether what was done here amounted to a conver- 
sion, as it is uot necessary to decide that. I think the 
true measure of damages must be the value of the 
goods, and the cases of Davis v. Garrett and Burrows 
v. March Gas & Coke Co., L. R., 5 Ex. 67, and 7 Ex. 96, 
seem to show this. In the latter case it was this: the 
defendant contracted to supply the plaintiff with a 
proper pipe to convey gas from the main outside to a 
meter inside his premises. Gas escaped from the pipe 
into the plaintiff's shop, and the servant of a gasfitter 
employed by the plaintiff and who happened to be at 
work in another room at the time of the escape, went 
into the shop upon hearing it with a view of finding 
out its cause. He was carrying alighted candle, and 
immediately upon entering the shop an explosion took 
place, doing damage to the plaintiff's premises and 
stock; the jury found that there was a defect in the 
pipe when it was supplied by the defendants, and also 
that there was negligence on the part of the man who 
carried a lighted candle into the shop. It was held 
that the plaintiffs were entitled to recover, and the de- 
fendants were not relieved from responsibility by the 
negligent act of the gasfitter’s servant. In that case 
the damage was not considered too remote, nor do I 
think it is in this. 


STEPHEN, J. My view of the case is so entirely the 
same as that expressed by my brothers Grove and 
Lindley that I do not think it necessary to add much 
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to what has been said. But it has seemed to me 
throughout that the case is reducible simply to this, 
You goand place my goods in a place where you have 
no authority to put them and they are destroyed, 
therefore you must payfor them. I do not think the 
question of contract makes any difference. Whether 
this was a conversion or not I do not express an opin- 
ion, as it is not necessary; and with regard to Hadley 
v. Baxendale, it appears to me that it is not a case in 
point. Cases of that kind are not applicable where 
the contracting party has dealt with the goods contrary 
to authority, but where he has failed to do what he has 
agreed todo. As I have said, it is simply a case of the 
defendant having taken the plaintiff's goods to a place 
where he had no right to take them, therefore he must 
pay for their loss, and I think judgment must be en- 
tered for the plgintiff. 
Judgment for plaintiff. 
iediapianmaiiinanianaills 


IRREGULAR INDORSEMENT— GUARANTY. 





NEW JERSEY SUPREME COURT, FEBRUARY TERM, 1881. 
HAYDEN Vv. WELDON.* 

To hold athird party who irregularly indorses a promissory 
note as joint maker, he must have participated in the 
creation of the note or shared in the consideration for 
which it was given. Indorsing the note before the payee, 
imports only the contract of second indorser. 

Where the undertaking of a third party is to further secure 
the payment of a debt already created between the regular 
parties to the note, it is a collateral contract, within the 
statute of frauds, requiring a writing to prove, and a con- 
sideration to support it. Such an indorsement is not in 
itself authority to the holder of the note to write over it a 
contract of guaranty. 

A guaranty is not negotiable, nor does it become so by being 
indorsed upon negotiable paper, the payment of which it 
is designed to secure. 


Nease. On rule to show cause, 

The suit was against the defendants, Weldon and 
Potter, on a promissory note made by Weldon, payable 
to A. I. Farrand or order, six months after date. 
After the execution and delivery of the note to the 
payee, Potter, at the request of the maker, put his 
name on the back of the note. This indorsement was 
before the name of the payee was written upon the 
note. It was made without consideration, and the 
name or credit of Potter was in no way involved in 
the making of the note. 

The payee subsequently, and before maturity, in- 
dorsed the note to the plaintiffs for value. 

The declaration was against Weldon as maker, and 
against Potter as joint maker, as guarantor and as 
indorser. 

The other facts sufficiently appear in the opinion of 
the court. 


For the rule, J. H. Stone and Leslie Lupton. 
Contra, J. N. Voorhees and John Schomp. 


Knapp, J. The only question raised in this case, 
requiring consideration, is whether the defendant, 
Potter, is liable on the note upon which his name ap- 
pears. It received his indorsement before that of the 
payee was put upon it; and as such an indorsement in 
itself indicates nothing of the character of the liability 
intended by the parties, resort must be had to extrin- 
sic evidence to discover what were his relations to the 
transaction, and with what purpose he put his name 
upon the paper. The circumstances may show a party 
to such irregular indorsement to be either a surety or 
joint maker, or guarantor, or he may be held as a 
second indorser. Chaddock v. Vanness, 6 Vroom, 517. 

The declaration contains counts against himas joint 





* To appear in 14 Vroom’s (43 N. J. Law) Reports. 





maker, guarantor and as an indorser, and his liability 
in one or other of these aspects must appear to support 
the verdict against him. The note was drawn by Wel- 
don, payable at six months, to the order of Farrand, 
and was delivered to the payee with no agreement or 
understanding between them or with Potter, that the 
latter was to be in any manner a party to the note, or 
that any security was to be furnished by Weldon on 
the note. Between Weldon and Farrand, then, a debt 
was thus created, the debtor, the sum of the indebted- 
ness, and the time of credit ascertained and established 
by the delivery of an instrument perfect and complete 
in its terms. Some days after its delivery to the payee 
Potter was requested by the maker to indorse the 
note; the note was produced by the payee and Potter 
wrote his name on the back of it. It is evident, from 
this state of facts, that he is not to be considered a 
joint maker, for in the creation of the original debt he 
did not participate, nor was he in any manner allied 
to the consideration on which the note was grounded. 
The note was not given or received upon any under- 
standing or expectation that his suretyship in any 
form, or that any additional security should be had 
upon the ncte to strengthen the maker's undertaking. 

Neither property nor rights were parted with by the 
payee on the credit of Potter’s name. 

In order to charge him in that capacity, his credit 
should have been so involved in the original transac- 
tion that the contract under which the payee parted 
with his property or rights was not, in the contempla- 
tion of the parties, complete without the name of Pot- 
ter as surety. Moies v. Bird, 11 Mass. 436; Tenney v. 
Prince, 4 Pick. 387; Mecorney v. Stanley, 8 Cush. 85; 
Chuddock v. Vanness, supra. 

When the note came to the plaintiffs with the in- 
dorsement of the payee and Potter, the signature of 
the latter imported the contract of second indorser, 
and he might have been charged with that liability. 
But it is not contended that in this suit he can be held 
as indorser, for it appears that notice requisite to 
charge him in that capacity was not given. 

Is he chargeable asaguarantor? When the note was 
produced at the trial that form of contract was found 
written over his signature; but it was not there when 
the indorsement was made, nor was it written there 
by his direction or with his knowledge. The plaintiffs 
insist that such was the character of the defendants’ 
engagement, and signing the note in blank authorized 
them to write over the blank a guaranty. 

It was said in Chaddock v. Vanness, that when a 
third party puts his name on the back of a promissory 
note as a surety or guarantor for its payment, in pur- 
suance of an original agreement entered into before 
or at the time of giving the note, in consideration of 
which the payee agrees to accept it, the payee may 
write over such signature a guaranty or promise to 
pay, which shall be a sufficient memorandum within 
the statute of frauds. 

But the case here is not analogous to those original 
undertakings of athird party in the creation of the 
debt, where, although he may be called a guarantor, 
his liability, in legal effect, differs in nothing from that 
of aco-maker. In such cases the statute of frauds is 
inapplicable. In this case, where the contract creating 
the debt was fully consummated, the alleged promise 
of defendant to pay or further secure the debt was a 
collateral engagement, within the statute, required a 
writing to prove it, and a new consideration to sup- 
portit. Fell on Guar. and Sur. App. 483. 

And where, as here, the alleged promise is clearly 
one to pay the debt of another, and therefore neces- 
sarily in writing, I do not see how a mere signature in 
blank can be considered such writing. It has in its 
relations to the original debt no such fixed significance 
that the law will from it imply a specific duty or lia- 
bility; and is the holder to determine for himself, out 
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of the variety of forms that such a contract is capable 
of, which one the person signing shall assume?’ I think 
the blank indorsement gave no implied authority to 
write over it any form of guaranty. And such I un- 
derstand to be the view expressed by Chief Justice 
Hornblower in Crozer v. Chambers, Spenc. 256. 
Treating the superscription however as properly 
made, it is clear that on the evidence he cannot be held 
in that character. As has already been said, to support 
such promise there must have been a valid considera- 


tion. The defendant's engagement was entirely gra- 
tuitous. Not a feature of the original debt was 


changed in consequence of it; the payee yielded 
nothing of his rights; and neither the maker nor the 
guarantor gained any thing in either position or pocket. 
There resulted no benefit to the party promising, or to 
him for whom the promise was made; no prejudice, 
damage, suspension of right or possibility of loss to 
the guarantee. It wanted the essential of a considera- 
tion to render it better thana naked promise. Be- 
tween the original parties the verdict could not find 
support in the evidence. 

But the plaintiffs are bona fide indorsees of the note 
for valuable consideration, before dishonor. Does 
this put them on any better footing in the case? It is 
clear that if the defendant did not assume the legal 
character of joint maker of the note, that is, an origi- 
nal surety or promisor through his contract, no subse- 
quent negotiation of the note could force him into 
that attitude. Regarding him as a guarantor of nego- 
tiable paper, there is nothing in the law which pre- 
cludes him from setting up want of consideration 
for such promise. 

Against this view it is urged that a guaranty, when 
indorsed upon negetiable paper, becomes so incorpo- 
rated with it as to partake of its negotiable character, 
and to be transferable by the indorsement or delivery 
of the bill or note, that it passes by the same title, and 
has, incident to it, the same protection against defenses 
in the hands of a bona fide holder that attaches to 
commercial paper. But this is not acorrect view of 
the nature and attributes of the contract. By the 
weight of judiciary authority it is regarded as a mere 
personal engagement, limited to and ending with the 
person to whom it is addressed or by whom it is first 
accepted; and that unlike bills of exchange and prom- 
issory notes, it is not excepted out of the ordinary 
rule governing the transfer of choses in action. I re- 
fer to a few of the decided cases supporting this rule. 

In the case of Lamouriex v. Hewitt, 5 Wend. 307, the 
defendant wrote and signed on a negotiable note the 
following contract: ‘I warrant the collection of 
the within note for value received.”” The note was 
transferred to the plaintiff, who held it when it fell 
due; the court rules that the action on the guaranty 
could not be maintained in the name of the plaintiff, 
that it was a special contract with the payee, and any 
action upon it must bein his name. In Ellis v. Brown, 
6 Barb. 282, where the action was by an indorsee of a 
promissory note against an irregular indorser as a 
guarantor as well as joint maker, the court uses this 
language: “Itis obvious that the action cannot be 
maintained against the defendant asa guarantor of 
the note. A person who guarantees a note is in no 
sense a party to the note. A guaranty is a special 
contract and must be specially declared on, It is only 
where the person called the guarantor has been held 
by the court to be, in legal intendment, the maker of 
the note, that a different rule has prevailed. If the 
indorsement were to be regarded as a guaranty, such 
guaranty was made tothe payee, and the action should 
have bee: brought in his name and not in that of the 
indorsee.”” In McLaren vy. Watson’s Ex'rs, 26 Wend. 


425, it was oeld that a general guaranty of a promis- 
sory nove made on a separate paper and given to the 
payee, the note and guaranty indorsed and transferred 





together to the plaintiff, did not authorize suit on the 
guaranty in the name of the plaintiff. The cases of 
Ketchell v. Burns, 24 Wend. 456, and Leggett v. Ray- 
mond, 6 Hill, 639, are sometimes cited as authorities in 
favor of the negotiability of such a contract, but I 
think they fail to support the position. In the first of 
these cases the defendant indorsed ona promissory 
note the following: ‘ For and in consideration of $31 
received of B. F.S., Lhereby guarantee payment and 
collection of the within note to him or bearer.”’ This 
note, with the indorsement upon it, was delivered by 
S. to the plaintiff, and he was allowed to recover; the 
court placing it upon the ground that its effect was 
that of a new note for the payment of the money upon 
full consideration, and as it was made payable to Spen- 
cer or bearer, it was negotiable. But in this case the 
ruling in Lamourieux v. Hewitt was mentioned with ap- 
proval. The other case was that of a general guaranty 
written on the back of a note and signed by the payee, 
and this signature to the guaranty was the only in- 
dorsement of the note to the plaintiff. The real ques- 
tion in that case was whether the signature of the 
payee to the guaranty constituted as well an indorse- 
ment of the paper. It was ruled that it was a sufficient 
transfer of the note, and the defendant was held as an 
indorser. 

So far as the court expressed an opinion on the sub- 
ject of the negotiability of the guaranty it was em- 
phatically against it. The same question was fully 
considered and a review of the cases had in Miller v. 
Gaston, 2 Hill, 188, the result being against the nego- 
tiability of such a contract. 

In Massachusetts the same is found to be the law. 
It was so decided in True v. Fuller, 21 Pick. 140. The 
suit was upon a guaranty indorsed upon a promissory 
note as follows: ‘‘I guarantee the payment of the 
semi-annual interest of this note as well as the princi- 
pal.” This was signed by the defendant, and the note 
was transferred by the payee to the plaintiff. In the 
opinion of the court, which was delivered by Chief 
Justice Shaw, the plaintiff was held not entitled to 
recover, ** because the guaranty in question was not 
made to him or whilst he was the holder of the note, 
that it was not negotiable in itself and was not made 
so by being written upon and intended to securea 
negotiable instrument; ’’ and he further remarks, “it 
is no more a negotiable promise than if it had been 
written on a separate writing referring to the note and 
guaranteeing it to the then holder.”’ To the same 
effect are Tuttle vy. Bartholomew, 12 Metc. 452; Belcher 
v. Smith, 7 Cush. 482. The sameis held in Pennsyl- 
vania. MecDoal v. Yeomans, 8 Watts, 361. 

Other cases of like import may be found in notes to 
2 Pars. on Notes and Bills, 133. That author declares 
the weight of authority to be decidedly opposed to the 
negotiability of a guaranty whether indorsed upon 
the note or existing separately from it, and his own 
view is expressed as being entirely in concurrence 
with that legal result. See, also, cases in Fell on 
Guar. 298, etc. 

Where the irregular indorsement grows out of a par- 
ticipation by the indorser in the original transaction, 
such as in legal contemplation would hold him asa 
joint maker, as where his credit is given as security 
for the maker on the faith of which the payee of the 
note accepts it — in other words, where his relation to 
the transaction is such that he may be considered as a 
party to the note—his liability passes to subsequent 
legal holders, with the rights that attach to commer- 
cial paper; but where his contract is strictly that of 
guaranty, that is, collateral to the original undertak- 
ing, it is not negotiable, possesses none of the attri- 
butes of negotiable paper, and is liable to all defenses 
that other non-negotiable choses in action are subject 
to. 

It is plain then, I think, that under the evidence in 
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this case there was no view in which the defendant 
Potter could be held, and the rule to show cause as to 
Potter should be made absolute. As to the other de- 
fendant, I see no reason why the verdict may not stand 


against him. 
a eee 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH, 1881. 

AGENCY — PRINCIPAL NOT BOUND BY INSOLVENT 
DISCHARGE OF DEBTOR DEALING WITH AGENT AS 
PRINCIPAL — CONFLICT OF LAWS. — A., the agent of 
plaintiff, a resident of Pennsylvania, sold goods in 
Massachusetts to defendant, a resident there, who 
supposed A. to be the principal. Afterward defendant, 
who had not paid for the goods, was discharged from 
liability for his debts under the insolvent law of Mass- 
achusetts. Plaintiff did not consent to the discharge 
or take part in the proceedings therefor. Inan action 
by plaintiff to recover the price of the goods, held, that 
the discharge could not be set up by defendant. The 
coutract being in fact made by the plaintiff's agent in 
his behalf, he had the right to sue thereon. Of that 
right he cannot be deprived by the insolvent law of 
Massachusetts without his consent. He does not give 
such consent by the making of a contract in this Com- 
monwealth, either by himself or through an agent, 
even if the contract is to be performed here. The fact 
that the certificate of discharge obtained by the de- 
fendant under that law might have been pleaded in bar 
of an action brought by the agent cannot make it 
available in this action brought by the principal, who 
is not a citizen of the Commonwealth and is not bound 
by that law. Baldwin v. Hale, 1 Wall. 223; Baldwin v. 
Bank of Newbury, id. 254; Kelley v. Drury, 9 Allen, 
27; Ilsley v. Merriam, 7 Cush. 242; Fessenden y. Wil- 


ley, 2 Allen, 67. Guernsey y. Wood. Opinion by 
Gray, C. J. 
DEED — RESTRICTIONS IN — PARTIES. — A provision 


ina deed applied to different lots on several streets 
forbade the erection of buildings upon the lands con- 
veyed within eight feet of the street, and also pro- 
hibited the use of the buildings to be erected for 
certain specified purposes, or “‘for any nauseous or 
offensive trade whatever. J/eld, that though unlimited 
in time the provision was a valid restriction which 
equity will enforce at the suit of any party entitled to 
the benefit of it. Whitney v. Union Railway, 11 Gray, 
Sanborn v. Rice, 129 The deed, by 
applying the restrictions to many distinct lots of land 
on different streets, supplies the evidence of a general 
scheme for the improvement and benefit of all the 
lands included in a large tract, which a grantee of any 
part of the land mayenforce against his neighbor. 
Parker v. Nightingale, 6 Allen, 341; Linzee v. Mixer, 
101 Mass. 512; Sharp v. Ropes, 110 id. 381; Jeffries v. 
Jeffries, 117 id. 184. Tobey v. Morse. Opinion by 
Gray, C. J. 

MALICIOUS PROSECUTION — WHAT NECESSARY TO 
SUSTAIN ACTION — SAVINGS BANK MAY BE SUED FOR. 
—(1) Although in order to maintain an action for ma- 
licious prosecution both malice and want of probable 
cause must be found, yet proof of want of probable 
cause will warrant the jury in inferring malice. 
Mitchell v. Jenkins, 5 B. & Ad. 588; Stewart v. Sonne- 
born, 98 U. S. 187; Ripley v. MeBarron, 125 Mass. 272. 
(2) By the great weight of modern authority a corpora- 
tion may be liable even when a fraudulent or malicious 
intent in fact is necessary to be proved, the fraud or 
malice of its authorized agents being imputable to the 
corporation; as in actions for fraudulent representa- 
tions, for libel, or for malicious prosecution. This 
rule applies to a savings bank, although it is conducted 


on a 
359; Mass. 387. 





from motives of kindness and charity, and not for 
purposes of gain. This circumstance does not affect 
the legal status of the corporation. Its powers and 
duties are defined by its charter, and the rights and 
the duties are legal rights and duties to be enforced 
by the ordinary rules of law. There is no relation of 
trustee and cestui que trust between bank and depositor 
any more than in any other case of debtor and cred- 
itor. In all the essential features of their organization 
savings banks, like all other corporations, are creatures 
of the law for more convenient transaction of business 
to be done by them. They are capable of corporate 
action, and like all other corporations are liable for 
such action. Reed v. Home Savings Bank. Opinion 
by Lord, J. 

TAXATION — IF VALID IN PART, ACTION DOES NOT 
LIE FOR EXCESSIVE ASSESSMENT. — The cases are uni- 
form to the effect that if a man is rightfully taxed for 
any, however little, personal property, he cannot have 
a remedy by action against the town for any excess of 
valuation, whether such excess is caused by an over 
valuation of property liable to taxation, or by includ- 
ing in the assessment property for which he is not 
taxable; but his exclusive remedy is by an application 
for abatement. And the same rule applies toa tax on 
real estate considered as a separate class. Howe v. 
Boston, 7 Cush. 273; Lincoln v. Worcester, 8 id. 55; 
Middlesex Railroad v. Charlestown, 8 Allen, 330; Sal- 
mond vy. Hanover, 13 id. 119. Hicks v. Inhabitants of 
Westport. Opinion by Morton, J. 

ES CE 
ISLAND SUPREME COURT 
STRACT.* 


RHODE AB- 


ACTION — OF ASSUMPSIT WILL NOT LIE FOR FALSE 
REPRESENTATION WHEN FRUITS OF CONTRACT RE- 
TAINED.— A. made a written agreement with B. & C. 
by which B. and C. were each to receive $5,000 as ‘‘ re- 
imbursement’’ for money paid by them respectively 
into a firm business, and $3,500 for claims to profits, 
and a bond of indemnity, and were to make over to A. 
the business and property of the firm. This agreement 
was carried out. Subsequently A. brought asswmpsit 
against B., alleging a deficit of $174 in the $5,000 of B.’s 
share in the firm capital. In the same action A. sought 
to recover $800 from B. because in stating the firm’s 
liability B. omitted an outstanding note of this 
amount. Held, that having affirmed the agreement 
and not having revoked it for fraud, A. could not 
maintain assumpsit for this claim, which in fact rested 
on B.’s tort. To maintain assumpsit for such a claim, 
A. must show that at once on discovering the tort he 
repudiated the agreement and restored or offered to 
restore B. to his original position. It is only after the 
contract isannulled and the fruits of it restored that 
the law implies a promise to pay back the considera- 
tion. Pearsoll v. Chapin, 44 Penn. St.9; Campbell v. 
Fleming, 1 A. & E. 40; Norton v. Young, 3 Me. 30; 
Sanborn y. Osgood, 16 N. H.112; Weeks v. Robie, 42 
id. 316; Wheaton v. Baker, 14 Barb. 594; Cook v. Gil- 
man, 34 N. H. 556. The claim here can only be regarded 
asaclaim for damages for torts for which asswmpsit 
will not lie. Fuller v. Atwood. Opinion by Durfee, 
C.J. 

[Decided Jan. 7, 1881.] 

CONTRACT — CONSTRUCTION OF — FORFEITURE OF 
PAY ON LEAVING SERVICE. — An operative in the mill 
of manufacturing company had agreed in writing to 
give ‘“‘two weeks’ notice of his desire to quit the service 
of said company atany time, or in default of said two 
weeks’ notice to forfeit two weeks’ pay.’’ Held, that 
the agreement did not apply to a temporary absence; 
that in case of a temporary absence without leave the 





* To appear in 13 Rhode Island Reports. 








276 


THE ALBANY LAW JOURNAL. 














operative might properly be discharged, but that there 
would be no forfeiture, under the agreement, of wages 
then earned. Heber v. United States Manufacturing 
Company. Opinion by Durfee, C. J. 

[Decided May 7, 1881.] 


CORPORATION — MAY EXERCISE IN ANOTHER STATE 
ONLY POWERS GIVEN BY CHARTER — CONFLICT OF 
Law. —A foreign corporation doing business in Rhode 
Island has only such powers as have been conferred 
upon it by its charter or by the laws of the State to 
which it owes its existence. It gains no additional 
powers by doing business here, because this State does 
not give it any, but only allows it, as a matter of 
comity, to exercise such asit has. Consequently, an 
assignment for creditors made in Rhode Island would 
have no validity under the laws of this State when 
made by a New York corporation, the laws of that 
State prohibiting such an assignment by a corporation. 
Pierce v. Crompton. Opinion per Curiam. 

[Decided July 9, 1881.] 


PARTNERSHIP — INTEREST OF PARTNER SEIZABLE 
ON PROCESS AGAINST HIM— LEVY ON FIRM PROP- 
ERTY. — The interest of a copartner in the partnership 
property may in Rhode Island be attached by an indi- 
vidual creditor of such copartner. In such a case the 
sheriff may seize a chattel and deliver it to the pur- 
chaser of the interest attached, who becomes a tenant 
in common of such chattel with the other partners, 
but subject to the partnership debts and equities. In 
Phillips v. Cook, 24 Wend. 389, Cowen, J., held that 
the sheriff might seize the whole of the particular arti- 
cle and sell the interest of the debtor in it, and deliver 
it to the purchaser, who then became a tenant in com- 
mon with the other partner and took subject toa 
settlement of partnership accounts and to the equita- 
ble claims of the creditors of the firm, and this we 
think is in accordance with the other decisions on the 
subject. See, also, opinion of Nelson, C. J., in Birds- 
eye v. Ray, 4 Hill (N. Y.), 158, 161, and as to the dis- 
posal of the purchase-money and the remedy of the 
other partner see Doner y. Stauffer, 1 Penn. 198. 
Although, if the officer sells the whole, it will be as to 
the cotenanta conversion. Ladd v. Hill, 4 Vt. 164; 
White vy. Morton, 22 id. 15; Bradley v. Arnold, 16 id. 
382; Walker v. Fitts, 24 Pick. 191; Waddell v. Cook, 2 
Hill (N. Y.), 47; Drake on Attach., § 248. Randall v. 
Johnson. Opinion by Potter, J. 

(Decided June 24, 1881.] 
ea 


VERMONT SUPREME COURT ABSTRACT.* 


ADVERSE USER—OF WAY.— Merely using a way, 
open to and occupied by the public, for the purpose of 
getting water for cattle and the family, has no ten- 
dency to prove that the use is adverse, but has a 
tendency to prove that itis permissive. Such occu- 
pancy or use, with the public, raises the presump- 
tion that it is not adverse; which the defendant 
must meet and evercome by evidence. The use must 
not only be open, notorious and continuous, but under 
a claim of right, brought to the attention of the plaint- 
iff. Plimpton v. Converse, 44 Vt. 158, and 42 id. 712, 
followed and approved. O’ Neil v. Blodgett. Opinion 
by Barrett, J. 

WAY—RIGHT OF BY NECESSITY —IN DIVISIOY OF 
ESTATE BETWEEN HEIRS— RIGHT APPURTENANT TO 
DOWER LANDs.— When the real estate of a deceased 
person is divided among the heirs by commissioners 
appointed by the probate court, a right of way, of 
necessity or by implication, may exist over one part to 
another part of said real estate. If such right of way 
is appurtenant to that portion set out as dower, and 
not simply appurtenant to the freehold estate of the 





*To appear in 53 Vermont Reports. 








dowager, it is not extinguished on the death of the 
widow; and passes toa grantee or purchaser. Har- 
wood vy. Benton, 32 Vt. 733; Gale & W. on Easm., ch. 
5; Washb. on Easm. 74. A right by implication some- 
times arises in a case of a partition between heirs, 
when it would not arise in a case of a conveyance of 
one part of a heritage. In Brakely v. Sharp, 2 Stockt. 
206, the intestate owned two farms at his death, with a 
house on each; and had constructed an aqueduct from 
a spring upon one of them to both these houses. Upon 
his death the farm upon which was the spring, was set 
to the widow and one heir, and the other farm to the 
other heir. The question arose as to the effect of this 
partition upon the right which the owner of the second 
farm had to those in connection with his house, in the 
benefit of this aqueduct. The chancellor held that if 
the ancestor, while owning both farms, had conveyed 
to astranger the one which was set to the widow, he 
would have lost all benefit of the aqueduct as an ease- 
ment, if he had not expressly reserved it in his deed; 
but the widow and heir did not stand in the light of 
purchasers from the ancestor. All the heirs came in 
with equal rights; and no preference arose from mere 
priority of assigument. Jenkins’ Centurus, Ca. 37; 
James v. Plant, 4 Ad. & E. 749; Buswell v. Hobson, 
12 Gratt. 322; Kilgour v. Ashcom,5 Harr. & J. 82; 
Turringham’s case, 4 Rep. 36; Seymour v. Lewis, 13 N. 
J. Eq. 439; Elliott v. Sallee, 14 Ohio St. 10. This isa 
case where the owner had created and impressed a pe- 
culiar quality to the different parts of his estate, so 
that one portion became visibly dependent upon an- 
other for the means of access thereto. In Howard v. 
Benton, supra, it was said: “This condition of the 
estate was obvious, and had been continuous, and was 
of acharacter showing that it was designed to continue 
thereafter as it was in fact done.’’ Therefore when 
the partition took place it was a partition of the estate 
as it then was, and carried by implication the same 
right of access to each part over the other as had there- 
tofore been plainly and obviously enjoyed, so far as 
Was reasonably necessary for the enjoyment of each 
part. Janes v. Jenkins, 34 Md. 1; Lampman v. Milks, 
21 N. Y. 505; Durel v. Baisblane, 1 La. Ann. 407; 
Thompson v. Miner, 30 Iowa, 386; Morrison v. Mar- 
quardt, 24 Iowa, 35; Leonard v. Leonard, 7 Allen, 277; 
Pearson v. Spencor, 1 B. & Smith, 580; 8S. C., 3 id. 761; 
Phillips v. Phillips, 48 Penn. St. 178. Although it 
may have been held that there is no distinction in 
legal effect between what has been called an implied 
grant and an implied reservation, such a distinction 
has been recognized in many well-considered cases. 
See Suffield v. Brown, 9 L. T. Rep. (N. S.) 627; Wheel- 
don v. Barrows, L. R., 12 Ch. D. 31. So far as it isa 
question of necessity, reasonable not strict necessity 
is the test; but such right is determined not on the 
ground of necessity alone, but by the acts of the par- 
ties and in the light of circumstances. See Nichols v. 
Lee, 24 Pick. 102; Collins v. Prentice, 15 Conn. 39. 
Goodale v. Godfrey. Opinion by Veazey, J. 
scninncaiicciilgpanrmenicerit 
MINNESOTA SUPREME COURT ABSTRACT. 
LIBEL — PRIVILEGED COMMUNICATION — NEWSPA- 
PER ARTICLE CHARGING IRREGULARITY IN PUBLIC 
OFFICIAL ACCOUNTS. — Plaintiff was treasurer of the 
city of M. and as such custodian of its moneys, and 
was a candidate for re-election. The defendants were 
residents and tax payers of the city and published a 
newspaper therein. During the candidacy of plaintiff 
they published in their newspaper an article which was 
claimed by plaintiff to be a charge against him of em- 
bezzlemeut of the city funds, but by defendants alleged 
to be only for the purpose of calling attention to a dis- 
crepancy in plaintiff's official accounts, tending to 
show that plaintiff had failed to charge himself with 
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certain moneys received by him, with a view of obtain- 
ing an inquiry as to the cause of®the discrepancy ; that 
they did this without malice or any intent tu injure or 
defame plaintiff or to charge him with embezzlement, 
but did it as a duty as publishers. Held, that the pub- 
lication was privileged. Therule is that a communi- 
cation made in good faith upon any subject-matter in 
which the party communicating has an interest, or in 
reference to which he hasa duty, public or private, 
either legal, moral or social, if made to a person having 
a corresponding interest or duty, is privileged; that in 
such case the inference of malice which the law draws 
from defamatory words is rebutted, and the onus of 
proving actual malice is cast upon the person claiming 
to have been defamed. Toogood v. Sparing,1C. M. & 
R. 193; 2 Add. on Torts, § 1091; Harrison v. Bush, 5 EF. 
& B. 344; Moak’s Underhill on Torts, 146; Quinn y. 
Scott, 22 Minn. 456. That the subject-matter of the 
communication is one of public interest in the com- 
munity of which the parties to the communication are 
members, is sufficient as respects interest to confer the 
privilege. Purcell v. Souler, 26 P. D. 215; Palmer y. 
Concord, 48 N. H. 211; Cooley on Torts, 217. The sub- 
ject-matter of the communication in the case at bar 
was one of public interest in the city of Mankato, 
where the publication was made, and one in which the 
defendants had an interest as residents and tax payers 
of the city. It was therefore a privileged communica- 
tion within the rule mentioned, if made in good faith. 
Marks v. Baker. Opinion by Berry, J. 

[Decided July 25, 1881.] 


PAYMENT — APPLICATION WHERE NO DIRECTION 
GIVEN. — An account for sales of lumber was continued 
between plaintiffs as creditors and B., or firms in which 
he was interested, as debtors, payments being made 
from time to time without any direction as to the ap- 
plication thereof. During this time B. made a volun- 
tary investment in land in favor of his wife, which 
might be invalid as to existing creditors but was not 
as to subsequent. B, became insolvent and plaintiffs 
obtained judgment against him for a balance of ac- 
count. Held, that the payments on the account would 
be applied to the earlier items of indebtedness and not 
to the later, so as to give plaintiffs the standing of ex- 
isting creditors when the voluntary investment was 
made, and thus render the same void as to them. It is 
true that where the parties have not made any specific 
application of payments courts will make it according 
to the justice and equity of the case; but in doing so 
they are governed by certain general and established 
rules, and are not at liberty to adopt their own notions 
of what may be just and equitable in each particular 
case. Miller v. Miller, 10 Shep. 22; Bobe v. Stickney, 
36 Ala. 482. And one of these rules is: ‘In case of 
payments, where no appropriation is made by either 
party, and there is but one continuous account of seve- 
ral items, the payments will be applied on the account 
according to the priority of time; that is, the first 
item on the debit side is discharged or reduced by the 
first item on the credit side.’’ This rule was settled in 
the leading case of Devaynes v. Noble, 1 Mer, 584, 
commonly known as Clayton’s case. This was a case 
of a bank account, where all sums paid in formed one 
blended fund, the different items of which had no 
longer any distinct existence. The court said: “In 
such case there is no room for any other appropriation 
than that which arises from the order in which the 
receipts and payments take place and are carried into 
the account. Presumably it is the sum first paid in 
that is first drawn out. It is the first item on the debit 
side of the account that is discharged or reduced by 
the first item on the credit side. The appropriation is 
made by the very act of settling the two items against 
each other. Upon that principle all accounts current 
are settled, and particularly cash accounts. Where 





there has been a continuation of dealings, in what way 
can it be ascertained whether the specific balance duo 
on a given day has or has not been discharged, but by 
examining whether payments to the amount of that 
balance appear by the account to have been made? 
You are not to take the account backwards and strike 
the balance at the head instead of the foot of it.’? In 
Bodenham vy. Pierchas, 2 B. & Ald. 39, a court of law 
followed the rule in the Clayton case. In Field v. 
Carr, 5 Bing. 15, it was said that the rule had received 
the sanction of every court in Westminster Hall. The 
same rule was followed in Pemberton v. Oakes, 4 Russ. 
154, and has been extensively adopted by the courts of 
this country, both directly and by way of analogy. 
When frequent settlements of accounts with debit and 
credit, are made between the parties, and balance car- 
ried forward to new accounts, and no appropriation 
has been expressly made by the parties (precisely this 
case), the law will appropriate the credits to the ex- 
tinguishment of the oldest charges. McKinzie v. Nev- 
ins, 9Shep. 138. This rule will be applied without 
reference to the fact that one item is better secured 
than another; whereas, in this case, the different items 
have been blended together in one common account, 
and have no longer any separate existence, and the 
general balance only is considered due. Harrison v. 
Johnson, 27 Ala. 445; Truscott v. King, 6 N. Y. 147. 
See, also, Compton v. Pratt, 105 Mass. 255; Hall v. 
Robbins, 22 Mich. 475; Miller v. Miller, 10 Shep. 22; 
Cushing v. Wyman, 44 Me. 121; U. 8. v. Kirkpatrick, 9 
Wheat. 720. The only exception or modification of 
this rule is that being founded on the presumed inten- 
tion of the parties it will not be applied where the 
evidence clearly shows a different intention, as in 
Dulles v. De Forest, 19 Conn. 190. Cases where the 
older items were barred by the statute of limitations, 
as in Livermore v. Rand, 6 Fost. 85, or are illegal, as in 
Solomon v. Dreschler, 4 Minn. 278, are apparently, but 
not really, exceptions tothe rule. Fora fuller cita- 
tion of authorities on this subject see Munger on Pay- 
ments, 102 ef seq.; also notes on the Clayton case; I 
Tudor’s Lead. Cas. 1; 1 Am. Lead. Cas. 334. Hersey 
v. Bennett. Opinion by Mitchell, J. 
[Decided June 25, 1881.] 
—_>___— 
RECENT ENGLISH DECISIONS. 

CRIMINAL EVIDENCE — CONFESSIONS PROCURED BY 
INDUCEMENTS HELD OUT BY POLICE OFFICER. — Pre- 
viously to being given in charge the prisoner was taken 
into a room where the prosecutor and an inspector of 
police were. The prosecutor then said to the prisoner, 
* He (meaning the police inspector) tells me you are 
making housebreaking implements; if that is so you 
had better tell the truth, it may be better for you.” 
The prisoner then made admissions which contributed 
materially to his conviction upon an indictment for 
larceny. Jeld, upon the authority of decided cases, 
that these admissions were inadmissible after the in- 
ducement held out in the words “ it may be better for 
you.’”’ [Note. The cases referred to sustaining this 
decision were these: Regina v. Baldrey, 2. Den. C. C. 
450; Reg. v. Garner, Lid. 329; Rex v. Kingston, 4 Car. 
& P. 387; Rex v. Walkley, 6 id. 175; Rex v. Thomas, 
Gid. 853; Rex v. Sheppard, 7 id. 579; Reg. v. Jervis, 
L. R.,1C. C. R. 97; Reg. v. Bate, 11 Cox C. C. 686; 
Reg. v. Doherty, 13 id. 23; Reg. v. Zeigert, 10 id. 555; 
Reg. v. Reeve, L. R., 1 C. C. R. 362.] Crown Cas. Res., 
May 21, 1881. Regina v. Fennell. Opinion by Lord 
Coleridge, C. J. 44 L. T. Rep. (N. S.) 687. 


FRAUD — MISREPRESENTATION BY AGENT — RE- 
SCISSION OF CONTRACT. — The defendant’s son, acting 
for the defendant, and with the defendant’s authority, 
represented that certain sheep which he sold to the 
plaintiff were all right. The defendant had fraudu- 
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lently concealed from his son that the sheep had the 
rot, and fraudulently gave the son authority to sell 
them for the best price, intending that the son should 
represent that they were sound. Held, that the de- 
fendant was liable in an action to recover damages for 
fraudulent misrepresentation. Where a_ principal 
purposely employs an agent ignorant of the truth, in 
order that such agent may innocently make a false 
statement believing it to be true, and may so deceive 
the party with whom he is dealing, the representation 
by the agent becomes a misrepresentation by the prin- 
cipal so as to vitiate the contract. Judgment of Com- 
mon Pleas Division affirmed. National Exchange Co. 
v. Drew, 2 Macq. 145; Cornfoot vy. Fowke, 6 M. & W. 
commented on. Ct. of App., Jan. 15, 1881. Ludgater 
v. Love. Opinions by Brett, L. J. and Lord Ch. Sel- 
borne. 44 L. T. Rep. (N. 8S.) 694. 


WHEN FRAUD AND COLLUSION GROUND FOR 
RESCINDING PUBLIC CONTRACT — NOTICE. — A con- 
tract entered into by a local board provided that pay- 
ment for the work executed thereunder, i. e, the 
making of a reservoir, should be made by installments 
upon the certificates of acertain engineer. Several 
payments had been made when it was discovered that 
the reservoir would not hold water, and further pay- 
ment was refused. Thereupon the contractor brought 
an action against the board for 10671. 11s. 6d., the bal- 
ance due under the contract, which was stayed how- 
ever on the board executing an agreement with the 
contractor undertaking to pay the sum of 800/. at the 
expiration of six months. The agreement was assigned 
by the contractor to a bank with whom he had an 
account, and to whom he was indebted to an amount 
exceeding 8001. Notice of the assignment was given 
by the bank to the board, and at the expiration of the 
six months the bank brought the present action against 
the board to recover the amount secured by the agree- 
ment, when for the first time the board denied their 
liability on the ground that they had discovered that 
the contractor and the engineer had conspired together 
to give false certificates; and that therefore the agree- 
ment was one which had been obtained by fraud. 
Held, that the defense that the agreement had been 
obtained by the fraud and collusion of the contractor 
was a good answer to the action brought against the 
defendants. Held, also, that there was no obligation 
on the part of the defendants to give notice to the 
bank of the discovery of the fraud until steps were 
taken to enforce the agreement. Ct. of Appeal, April 
7, 1881. Wakefield & Barnsley Banking Co. v. Norman- 
ton Local Board. Opinions by Bramwell and Lush, 
L. JJ. 441. T. Rep. (N. 8S.) 697. 

UNDUE INFLUENCE — BY FATHER OVER CHILDREN 
OF FULL AGE, WHEN GROUND FOR EQUITY RESCIND- 
ING CONTRACT — BURDEN OF PROOF. — Where young 
persons who have recently attained their majority, and 
are so situated as to be subject to the exercise of undue 
influence, have consented to make their property 
responsible for the debts of the person who was in a 
position to exercise such undue influence, the burden 
of proof that there was no exercise of undue influence 
rests upon the person in a position to exercise such 
influence, and upon persons claiming under him as 
volunteers, and upon persons claiming under him with 
notice of the relation between the parties having been 
such that the exercise of influence would be inferred 
by the court, and as against all such persons conces- 
sions alleged to have been exacted by such undue influ- 
ence will be set aside, unless the burden of proof is 
discharged. The burden of proof however does not 











yest upon any other person interested in such conces- 
sions than those mentioned, so that as against persons 
who without notice have given valuable consideration 
for the concessions alleged to be exacted, the burden 
lies upon the persons alleging undue influence to prove 


that it was in fact exercised. Three young persons, 








aged respectively twe@ty-five, twenty-four and twenty- 
two, who were resident under their father’s roof and 
not emancipated from his control, executed a deed by 
which they made themselves liable for the interest on 
certain mortgage debts of their father to his mortga- 
gees, and charged their reversionary interests under 
their parents’ marriage settlement for that purpose, 
and gave the mortgagees a power of sale over such 
reversionary interests. In consideration of receiving 
the interest payable under the deed, the mortgagees 
agreed to reduce the rate of interest payable on their 
mortgages. The children brought an action to set 
aside the deed as against their father and his mort- 
gagees, on the ground of undue influence exercised by 
their father. Held, that as against the father the bur- 
den of proof lay on him, and that as he had not dis- 
charged it the deed must be set aside as against him; 
but that as against the mortgagees the burden of proof 
lay on the plaintiffs, that they had not discharged it, 
and that the deed could therefore not be set aside as 
against the mortgagees. Maitland v. Irving, 8 L. T. 
Rep. 812; Archer v. Hudson, 7 Beay. 551; Berdoe v. 
Dawson, 12 L. T. Rep. (N. 8.) 103; Kempson v. Ashbee, 
L. R., 10 Ch. 15. Ch. Div. May 18, 1881. Bainbrigge 
y. Brown. Opinion by Fry, J. 44 L. T. Rep. (N.S.) 
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MEETING of the Executive Committee 

4 held at the office of the Secretary, in the city of 
Albany, on Tuesday, September 19, 1881, at 4 o’clock, 
Pp. M., Chairman Mathews presiding. 

There were present the following: 

Sherman 8. Rogers, President of the Association. 

First District — Albert Mathews, Elliot F. Shepard. 

Third District — James B. Olney, James Forsyth, S. 
W. Rosendale. 

Fourth District — Horace E. Smith, Stephen Brown. 

Fifth District — Bradley B. Burt. 


was 


“Ll quorum. 

Messages, announcing inability to be present, were 
received from Messrs. White of Buffalo and Putnam of 
Saratoga. 

The minutes of previous meetings were read and 
approved. 

The resolutions adopted by the Committee, by Cor- 
respondence, were read, and on motion of Mr. Olney, 
such action was ratified and approved. 

The Chairman and Secretary, the Special Committee 
on printing the report of the Annual Proceedings, 
reported, that they had discharged the duty assigned 
them, that the report of the last annual meeting had 
been prepared and distributed. The expense of print- 
ing was $524; the bill for which had been audited and 
paid. Copies had been deposited in the State Library, 
for which a receipt was presented. 

Mr. Rogers moved that the action of the Chairman 
and Secretary be approved and ratified. Adopted. 

The Secretary reported that, having been thereunto 
requested by the Chairman, pursuant to By-Law X1, he 
had givennotice by mail, more than twenty days before 
the date of this meeting, to each member of the com- 
mittee, of a proposed amendment to By-Law V, as fol- 
lows: 

Strike out the third paragraph of Article V of the 
By-Laws (page 19, vol. 1V, Reports of the Association, 
lines 11-17), and insert in lieu! thereof the following: 

**Under regulations to be prescribed by this Com- 
mittee, they may provide for action upon any subject, 
or class of subjects, through correspoudence; either, 
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“‘Ist. Whereby the individual votes of the several 
members of the General Executive Committee can be 
certified to the Secretary thereof; in which case ten 
negative votes (if returned to him within a period to 
be prescribed by the Committee) shall prevent the 
adoption of any resolution so acted upon; or 

‘2d. Whereby the votes of the various District Com- 
mittees can be certified by the respective Chairmen 
thereof to the Secretary of the General Executive 
Committee; in which case, however, no resolution 
shall be regarded as adopted unless it receives the cer- 
tified approval of at least five of the District Com- 
mittees.”’ ; 

After some discussion the proposed amendment was 

Unanimously adopted. 

The Secretary reported having given similar notice 
to the members of this Committee, and the Chairman 
respectively of every Standing Committee, of the fol- 
lowing proposed amendment to By-Law V: 

“The Executive Committee shall nominate candi- 
dates for the various offices to be filled at each annual 
meeting; and shall furnish a list of the persons so nom- 
inated to the Recording Secretary at the opening of 
such meeting.” 

On calling the ayes and noes the proposed amend- 
ment was Lost. 

Mr. Peyton F. Miller, Chairman of the Committee 
of Arrangements for the annual meeting, made verbal 
report, that arrangements had been perfected for the 
fifth annual meeting to be held at the Court of Appeals 
room, in the new Capitol in the city of Albany, on the 
20th instant, and the following proposed program of 
exercises : 

(Here follows order of exercises.) 

Mr. Rogers moved that in view of the critical condi- 
tion of the President the proposed dinner be dispensed 
with, and an informal reception be substituted, under 
the charge of the Committee of Arrangements. 

Adopted. 

On motion it was resolved that the program be 
changed, so as to provide for areport from the Com- 
mittee on Nominations at the afternoon session, after 
the annual address. 

The report of the Committee, and the program as 
modified, were then adopted. 

Mr. Brown moved that all expenses incurred by the 
Committee of Arrangements be paid by the Treasurer, 
on the certificate of the Chairman of the Committee. 

Adopted. 

Mr. Rosendale offered the following: 

Resolved, That the expenditures reported by the 
Treasurer, and entered on pages 106 and 108 of the 
Treasurer's book, for stamps and stationery, $4.81; 
amount paid John I. Gilbert for expenses of Prize 
Committee, 325; for the following items for stamps and 
circulars, $3, $5, $3.24, $5, $4.83, 35.26, per bill of P. S. 
Danforth, for expenses of Admission Committee; for 
$100 for services of clerk for Treasurer, and for ex- 
change on checks sent Treasurer, $6.55, are hereby 
authorized and ratified in all respectsas if ordered by 
this Committee. Adopted. 

Mr. Martin W. Cooke, Treasurer of the Association, 
presented his report, showing that since his last report 
ten members had resigned and three died. Also sub- 
mitting a summary of his report to be submitted to 
the Association, together with books and vouchers for 
receipts and disbursements. 

Amount on hand as per last report.......... 
Receipts during year, from members and in- 
terest, also interest credited on savings 
bank account, and Prize Fund Subscrip- 


$4,091 58 





Wy, IE ccd tikes. ccescisstvasacedesessuns See ee 
$5,882 27 
Total disbursements during year ...... scccee ee ae 





Balance on hand ............esee0 seseesee $4,355 20 





On motion the report was received, and Mr. Shepard 
appointed auditing committee. 

Mr. Rogers moved that $1,000 additional of the funds 
of the Association be added to the permanent fund for 
accumulation, and that the same be deposited in 
savings banks in Albany. Adopted. 

On motion it was resolved, that all delinquents, not 
stricken from the rolls by vote of this committee, may 
discharge the dues owing by them on payment of $5; 
on payment of which sum, on or before February 1, 
1882, they shall be restored to full membership. 

The Secretary reported progress as to rooms in the 
New Capitol for the permanent use of the Association; 
that rooms in connection with the State Library were 
to be provided. Report received and the committee 
continued. 

Mr. Shepard offered the following: 

Resolved, That the Chairman and Secretary of the Ex- 
ecutive Committee be a Special Committee, to prepare 
for publication, the report of the annual meeting of 
1881, pursuant to article XII of the Constitution, and 
thatasum not exceeding $600, out of any money in 
the treasury, is hereby appropriated for that purpose, 
to be paid on the certificate of this committee. 

Adopted. 

After discussion it was 

Resolved, That it be suggested to the Association at 
its annual meeting to be held in the city of Albany on 
the 20th day of September, 1881, to consider the pro- 
priety of appointing a committee who shall, on behalf 
of the Association, make application to the Legisla- 
ture at its next session, to pass a law authorizing or 
directing the Association, to instituteand take charge 
of all proceedings, for disciplining and punishing mem- 
bers of the Bar of this State, who by their misconduct 
in their professional relations, shall become liable to 
fine, imprisonment, suspension, or other punishment, 
under the provisions of law or rules of court in this 
State. 

The following bills were ordered paid: 

Weed, Parsons & Co., printing and advertising, $29 25 
The Argus Company, printingand advertising,.. 54 00 
S. W. Rosendale, postage, expressage, etc....... 80 52 


Mr. Burt offered the following: 

Resolved, That the Treasurer be and he is directed 
to advance to the successful competitor, at the annual 
meeting of 1881, $250, the amount of the Post Gradu- 
ate Prize, if the same be awarded. Adopted. 

Mr. Shepard offered the following: 

Resolved, That a prize of 3250, upon the same terms 
and conditions as that heretofore known as the Post 
Graduate Prize, be offered for the coming year 1882. 

Adopted. 

Mr. Brown offered the following: 

Resolved, That the resignations of such members as 
have paid their dues to the time of such resignations, 
as reported by the Treasurer, be accepted, and that the 
names of such members as have resigned without pay- 
ment of dues be stricken from the roll. Adopted. 

The committee appointed to examine the Treasurer's 
books and vouchers reported the same correct. 

On motion the report was received and adopted, 
and the Treasurer's report approved. 

Mr. Smith offered the following: 

Resolved, That the Treasurer be authorized to em- 
ploy a clerk for the coming year and that he pay for 
his services not to exceed $100. Adopted. 

Also, that the Recording Secretary and Secretary of 
the Executive Committee together, be authorized to 
employ a clerk for the coming year, at a total expense 
not exceeding $100. Adopted. 

Adjourned. 

(A transcript.) 

S. W. RosENDALE, 
Secretary Executive Committee. 
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CORRESPONDENCE. 


CONDITIONAL SALES. 


Editor of the Albany Law Journal: 

In memorandum of cases by John H. Colby and 
your note thereto, in last number of the LAw Jour- 
NAL, on “* Conditional sale of chattels —title of subse- 
quent purchaser,” the case of Comer v. Cunningham, 
77 N. Y. 391; S. C., 33 Am. Rep. 626, has been omitted. 
Does not that case clearly distinguish Wait v. Green 
from Ballard v. Burgett, and like cases, and recogniz- 
ing the authority of both, lay down the following 
rules? Where there is a sale of chattels but the pos- 
session of vendee is made conditional upon certain 
payments being made, a bona fide purchaser from 
vendee takes good title; but where the parties ex- 
pressly agree that there shall be no sale -until the pay- 
ments are made, title to the chattels remains in origi- 
nal vendor, and bona fide purchaser from vendee takes 
no title. 

Troy, N. Y., Sept. 19, 1881. 


Editor of the Albany Law Journal: 

Referring to the two recent decisions of the Supreme 
Court of Pennsylvania upon the subject of conditional 
sales, you say (24 Alb. L. J. 226): ‘‘There seems to be 
no case sustaining the Pennsylvania doctrine.’’ Per- 
mit me to call your attention to Vaughn v. Hopson, 
10 Bush, 340, in which the Court of Appeals of Ken- 
tucky also went astray, overruling Patton v. McCane, 
15 B. Monr. 556, and relying upon Wait v. Green, 36 N. 
Y. 556, evidently in ignorance of the fact that that 
case had been overruled by Ballard v. Burgett, 40 N. 
Y. 314, and Austin v. Dye, 46 id. 500. The two latter 
cases were followed in Maynard v. Anderson, 654 id. 
641. 

In Hervey v. R. I. Locomotive Works, 93 U. S. 664, 
the Supreme Court of the United States, without dis- 
cussing the question upon independent grounds, held 
that a sale in Illinois under process issued from a local 
court against a conditional vendee, having in that 
State the effect, under Murch v. Wright, 46 Ill. 488, to 
divest the conditional vendor's title, would be so 
treated by the Federal courts. In Heryford v. Davis, 
102 U. S. 235, an agreement adopting the form of a 
conditional sale was construed (Bradley, J., dissenting) 
to be in fact an absolute sale, mainly upon the ground 
that notes were taken for the deferred payments. 
Sanders v. Keber & Miller, 28 Ohio St. 630, is one of the 
most recent cases. The argument for the correct rule 
is perhaps best stated by Bigelow, J., in Coggill v. 
Hartford & New Haven R. R. Co., 3 Gray, 546. 

Yours truly, 
LAWRENCE MAXWELL, JR. 

CrncrnnatTI, Sept. 20, 1881. 


Editor of the Albany Law Journal: 

Were not the cases of Smith v. Lynes, Wait v. Green, 
etc., decided on the principle that they were “ exe- 
cuted” contracts of sale, whereas Ballard v. Burgett 
and the cases of that class on the principle that they 
were either ‘“‘executory ”’ contracts of sale or contracts 
of hiring? (Comer v. Cunningham, 77 N. Y. 391.) The 
courts of this State have through a long line of de- 
cisions unswervingly upheld the principle laid down in 
Ballard v. Burgett; and in Coman vy. Lakey (80 N. Y. 
345) shown the principle of Wait v. Green and Smith 
v. Lynes will not at any rate be extended. 

Yours truly, 
URBs. 

New York, Sept. 20, 1881. 





Derects IN HIiGHWwaAYs. 


LIABILITY OF TOWNS FOR 
Editor of the Albany Law Journal: 

As chapter 700, Laws 1881, made towns liable where 
highway commissioners had been liable; as highway 





commissioners were liable when they had funds or 
could procure funds; as it would be difficult to show 
that a town could not procure funds; does it not fol- 
low, practically, that towns are always liable for neg- 
lect to keep roads and bridges in repair? You would 
not construe the act that towns were liable only when 
the highway commissioners had funds or could procure 
funds; but that towns were liable when they had or 
could procure funds. M. 


[If highway commissioners have power to lay 
taxes for highway purposes, then this statute ren- 
ders towns liable at all hazards; otherwise not, we 
conceive. The statute probably was enacted sim- 
ply to substitute towns as defendants in the place 
of the commissioners. But that it was intended to 
dictate to towns the duty of raising money for 
highway purposes, we cannot believe. If that had 
been the object the Legislature would not have 
measured the town liability by the liability of the 
commissioners, but would have enacted explicitly 
that towns should be liable in every instance for 
injuries produced by the defective condition of 
their highways, negligently suffered to exist. Of 
course, towns can always procure funds; and that 
being so, the Legislature, if they meant towns to 
be liable at all hazards, would have said so, and 
would not have said that they should be liable when 
other persons, being able to procure funds, are lia- 
ble.—Ep. Aus. L. J.] 


**My GRANDFATHER’S CLOCK.” 


Editor of the Albany Law Journal: ; 
In your recent article on ‘‘Some Humorous Phases 
of the Law,”’ in commenting upon the reversal of the 
decision of the Supreme Court by the Court of Errors, 
in Areson v. Areson, 3 Den. 458, you say: ‘The Su- 
preme Court were clearly right, and so were ten sen- 
ators.”” Youare a good deal clearer about this than 
was the Supreme Court. Judge Bronson closes his 
opinion by saying: ‘It is not without considerable 
hesitation that I have arrived at this conclusion, and 
it would not perhaps be too much to say that this is 
one of those questions which sometimes arise upon 
wills, where the matter might about as well be decided 
one way as the other. But upon such reflection as I 
have been able to bestow upon the case, my opinion is 
that the defendant has the title.”’ 5 Hill, 413. 
ALBANY, Sept. 21, 1881. Hi. 


—— 


NOTES. 

The bar of Saratoga is well known for its legal ability, 
its eloquence and its courtesy. Among the foremost 
is counsellor P., who is a daily reader of the holy 
Scriptures, a firm believer in their divine origin, and 
ascrupulous observer of their pious precepts. He is 
very witty, is always ready with his own joke, and 
will Jaugh as loud as need be at that of another, pro- 
vided it have no shade of profanity init. The other 
day as the General Term of the Supreme Court was 
about to convene, the resident judge, a member of the 
court, was passing along in his usually dignified and 
stately manner, when counsellor P., green bag in hand, 
ready for business, accosted him thus: ‘* Well, Judge, 
have your brethren arrived?” ‘Ido not know, lam 
not my brother’s keeper.”’ ‘* Yes,’’ retorted the coun- 
sellor, ‘‘that is what the original Cain said!’’— Troy 
Daily Press. 
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CURRENT TOPICS. 





N the annual address delivered by Prof. Way- 
land, of Yale Law School, as president of the 
American Social Science Association, at the late 
meeting, and entitled, ‘‘Certain Defects in our 
Methods of Making Laws,” the speaker concluded 
that ‘‘our present methods of law making are 
harmful, fatally defective, and entirely unworthy of 
highly civilized, progressive and self-governing com- 
munities.” His panacea is ‘‘a permanent, non-par- 
tisan commission, whose province it should be to 
consider all projects for public laws, giving audience 
to all persons who wish to be heard for or against 
proposed measures, and reporting their conclusions 
to the next session of the general assembly. Such 
a body,” he says, ‘‘composed mainly of eminent 
lawyers, might well include a representation from 
the mercantile class. Not being dependent for their 
tenure of office on popular caprice or the mutations 
of party, the members of such a commission might 
be expected to acquire some knowledge of the sci- 
ence of jurisprudence, some familiarity with the 
fundamental law of their State, some definite in- 
formation as to what had already been enacted. 
They would naturally be led to consider with some 
care what subjects properly call for legislative inter- 
ference and concerning what subjects men may be 
more wisely permitted to regulate their own affairs. 
Recognizing the fact that a law which cannot com- 
mand the intelligent and active support of a major- 
ity of any community, will inevitably become a 
dead letter, they would avoid conflict with a supe- 
rior strength of public opinion, no matter how 
plausible, on grounds of abstract morality, the pro- 
posed enactment might be made to appear. They 
would not shrink from originating a law which 
would remove an existing abuse, or prevent a 
threatened harm, or correct a previous error in leg- 
islation. They would never resort to the indolent 
or cowardly excuse for inaction that there had been 
no petition on the subject, when they had become 
convinced that action was desirable and practicable. 
They would avail themselves of the legisiative ex- 
perience of other communities, and seek, so far as 
possible, to bring the legislation of their own State 
into substantial harmony with that of surrounding 
States. Finally, ‘to secure uniformity in language 
and arrangement,’ they would depute to one of their 
number the duty of drafting all such bills as they 
had decided to present for the deliberation of the 
general assembly.” There is doubtless a good deal 
of efficacy in this idea, as our temporary and par- 
ticular commissions have already demonstrated. 
But we doubt the expediency of a permanent and 
general commission, to which should be confided 
the business of instructing the Legislature in their 
duty. It seems to us that a better guard against 
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improper laws would be to require the concurrence 
of two successive Legislatures, as is now required 
in case of constitutional amendments. Combine 
this with the bi-ennial system, and we should have 
a tolerable preventive, if not a complete corrective. 


Justice Pratt, of the Supreme Court, has recently 
read a paper before the Medico-Legal Society, on 
‘The Medical Witness,” which comes in well with 
Mr. Moak’s paper on Experts, and our recent article 
on Reading Scientific Books to the Jury. Justice 
Pratt seems not to lay much stress on reading such 
books, for he says, ‘‘ however learned a medical man 
may be in lis profession, his knowledge is of no 
value in the forensic view until he is employed to 
give advice or testimony in a cause.” Of the case 
of Buckman v. State, 59 Ind. 1; 8. C., 25 Am. Rep. 
619, holding that a physician cannot be compelled 
to give professional and expert opinions, as a wit- 
ness in courts of justice, without extra compensa- 
tion, he says: ‘‘It requires no argument to show 
that these reasons are not sound in law or consonant 
with a wise public policy. The peace and good 
order of society depend upon a wise and impartial 
administration of the laws, and it is the first duty 
of every citizen to contribute his share to that end. 
The State has as much right to the physician’s 
knowledge obtained from reading a book or attend- 
ing a lecture, if it is material to a cause being tried, 
as to that obtained from hearing and seeing.” ‘‘The 
office of physician is in the nature of a valuable 
franchise. He can call upon the sovereign power 
of the State to compel payment of his proper fees. 
Various laws are enacted for his benefit, securing to 
him valuable rights, and extending to him priv- 
ileges and immunities of a high order. In return 
it is but just and is his duty to assist in a reasona- 
ble degree in the administration of justice.” He 
concedes, however, that the medical witness is not 
bound to ‘‘read up” for the particular case in which 
he is compellable to disgorge his knowledge. We 
think the learned essayist is quite right in saying 
that suits for mal-practice are regarded by the medi- 
cal profession ‘‘with great disfavor.” He states 
very clearly the physician’s privilege as a witness, 
and the law in regard to the amount of skill re- 
quired of him. He gives the doctors some good 
advice as to their manner of testifying, in which, 
however, the injunction to ‘‘answer promptly ” 
seems superfluous, for in our own experience we 
have always found them too ready to answer before 
the question was out, and never willing to stop. He 
substantially agrees with Mr. Moak that ‘‘there is 
just at this time an accumulating distrust of medi- 
cal experts, and cites one case where ‘‘six medical 
experts testified that the neck of the femur was 
broken, and six said it was not broken.” In wiew 
of such a case, and of the late President’s case, it 
is not singular that ‘‘ juries have been told that it 
would not be wise to place implicit confidence in 
expert medical testimony.” Indeed, on which side 
should they place the ‘‘confidence” when the ex- 
perts stand ‘“‘six and?” The only sensible con- 
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clusion would be that they were all wrong, as they 


all confess they were in the President’s case. Jus- 
tice Pratt’s closing sentence can only be excused on 
the ground of courtesy or on that of sarcasm. He 
says of the medical profession: ‘‘ Whatever may 
be said in ignorant ridicule or carping criticism, it 
stands to-day in liderality of opinion, freedom from 
prejudice, patient research, self-sacrificing devotion, 
and progressive thought and action, at the head of 
all other professions.” 


A story is going the rounds of the press regard- 
ing the compensation of attorneys. A client insisted 
that his counsel’s charge in a certain case was ex- 
orbitant, and the counsel humored him by leaving 
the compensation to the client’s judgment. There- 
upon the client handed him the amount which he 
thought proper, and took an acquittance, but the 
next day sent him a check for a handsome present, 
which he begged the counsel to accept ‘‘as a mark 
of his esteem, regard, and gratitude.”” This seems 
to be regarded by the lay press as a very admirable 
act on the part of the client. It strikes us as a 
very mean one. If the payment and the present 
amounted to the counsel’s charge, then he simply 
gratified his own obstinacy in resisting a charge 
which he knew was right, and tried to get credit 
for a generosity to which he had no claim. If the 
payment and the present amounted to less than the 
counsel’s charge, then he was blamable for not re- 
sisting a charge which he must have deemed exorbi- 
tant. It is of course incredible that the payment 
and the present amounted to more than the coun- 
sel’s charge, for no client ever paid his lawyer more 
than he asked. We guess the story is a lie, for we 
never heard a well authenticated case of a client, 
who having got an acquittance at his own figures, 
after a dispute, was magnanimous and generous 
enough to send in a present. The honorary system 
and its theory are unjust, and have been so pro- 
nounced almost unanimously in this country. 


In his forthcoming new edition of his work on 
Highways, Mr. Cook says of bicycles: ‘‘The use 
of the bicycle as a means of travel is so recent that 
in this State there is as yet no adjudication as to 
the rights of travellers employing it upon the high- 
way. In England it has been held that one riding 
a bicycle on a highway at such a pace as to be dan- 
gerous to passers-by, may be convicted of furiously 
driving a carriage, under a statute forbidding such 
an act. Taylor v. Goodwin, L. R., 4 Q. B. D. 228. 
The right to use a bicyle in a proper manner upon 
the highway was not questioned in the case, and 
the court by its decision indirectly admits such 
right. In the absence of any legislative enactment 
forbidding them, riders of bicycles would seem to 
have the same right upon highways as those using 
any other vehicles; and the validity of any muni- 
cipal ordinance prohibiting the use of bicycles in 
those parts of the public streets where carriages 
may go would be very doubtful.” This of course 


would exclude bicycles from sidewalks, which is 


quite necessary, and subject to this exclusion we do 








not know but Mr. Cook’s doctrine as to their rights 
in streets and highways is right. But he never will 
be able to persuade the livery-stable keepers to ac- 
cept it. 


We have seen that it has been judicially decided 
that an Indian and a negro look so much alike that 
a person of ordinary discrimination cannot distin- 
guish their likenesses by a casual glance. See 22 
Alb. L. Jour. 442. The same doctrine is now held 
in respect to the heads of a bull-dog and a terrier, 
In Read v. Richardson, 45 L. T. (N. 8.) 54, the 
plaintiffs and the defendants were bottlers of beer 
for export. The plaintiffs’ label consisted of a bull- 
dog’s head on a black ground surrounded by a 
circular band on which were the words ‘ Read 
Brothers, London. The Bull-dog Bottling.” The 
defendants’ label represented a rough terrier’s head 
on a black ground surrounded by a red circular 
band on which were the words ‘‘ Celebrated Terrier 
Bottling, E. Richardson.” The plaintiffs’ beer was 
well known in the colonies as the ‘‘ Dog’s-Head” 
beer, and they alleged that the defendants, by ex- 
porting to certain colonies beer with the terrier’s 
head label, led to their beer being substituted and 
taken for the plaintiffs’ beer. Held (reversing the 
decision of Jessel, M. R.), that the plaintiffs were 
entitled to an interim injunction restraining the con- 
tinuance of the terrier’s head in the label on the 
bottles of beer exported to such colonies by the de- 
fendants. Jessel, M. R., had observed below: ‘I 
should certainly never have taken one of these dogs’ 
heads for the other, and Ido not think anybody 
else would. With the exception of the one witness I 
have mentioned, nobody says he would. It is a very 
different animal. Of course they are both dogs and 
dogs’ heads, but I think there the resemblance 
stops. They are differently colored, one is yellow 
and white and the other is brown and tan. They 
are a very different kind of dog, remarkably differ- 
ent. This bull-dog’s head is a most emphatic bull- 
dog’s head, whereas the terrier is a remarkably mild 
species of terrier, and by no means so acute as a 
terrier generally is. They are very different ani- 
mals indeed; in fact, the terrier looks something 
like acat. It is a very mild specimen. The dogs 
too have different collars on. I donot think that 
ordinary people who cannot read, who are generally 
pretty observant, would take one of these for the 
other.” But the stress of the case on the appeal 
was placed on the fact that the colonists called the 
beer ‘‘Dog’s Head,” without distinguishing the 
breed, and it was held that the bull-dog beer man 
should have a monopoly of the whole dog kingdom 
in respect to beer labels. 

a 


NOTES OF CASES. 





N Commonwealth to use, ete., v. Haines, Pennsyl- 
yania Supreme Court, May, 1881, 10 W. N. C. 
392, the real plaintiff sued the defendant, a notary 
public, to recover damages for having issued a false 
certificate of acknowledgment of a mortgage, the 














THE ALBANY LAW JOURNAL. 


283 

















mortgagor having been falsely personated, and 
never having made or acknowledged the mortgage. 
The defendant, called by the plaintiff, testified that 
he was satisfied of the identity at the time, but he 
could not say what means he had taken to identify 
him. This was the only proof. Held, that there 
could be no recovery. The court said: ‘‘It is well 
settled that the certificate of a judge or a justice of 
the peace, of the acknowledgment of a deed or 
mortgage, is a judicial act. Withers v. Baird, 7 
Watts, 227; Jamison v. Jamison, 3 Whart. 457; 
Heeter v. Glasgow, 29 P. F. Smith, 79; Singer Manu- 
facturing Co. v. Rook, 3 Norris, 442. Conceding 
such to be the effect of a certificate of a judge or 
justice, yet it was contended on the argument that 
like effect should not be given to the certificate of 
anotary. Why not? He is a public officer com- 
missioned by the governor. He is acting under 
oath, like other officials in the performance of judi- 
cial duties, to ‘well and faithfully perform the du- 
ties of his office.’ As a notary is authorized to take 
the acknowledgment as fully, to all intents and pur- 
poses, as a magistrate can do, it follows the same 
effect should be given to his certificate of acknowl- 
edgment. It was so held in Hornbeck v. Building 
Association, 7 Norris, 64. Whatever officer is au- 
thorized to take the acknowledgment, to him is 
given a judicial duty, and when he performs it, it 
becomes a judicial act, and has the effect of a 
record. This action then is to recover damages 
flowing from the incorrect manner in which the de- 
fendant performed a judicial act. The rule as to 
the liability of an officer performing a ministerial 
duty does not apply.” ‘‘The legal presumption is, 
he acted on reasonable information and did his full 
duty. His absence of memory as to the details of 
what occurred does not destroy that presumption. 
The burden of proof is on the plaintiff to prove a 
clear and intentional dereliction of duty. This is 
neither proved nor averred. A mere mistaken con- 
clusion imposes no legal liability on the defendant.” 
But in his duties concerning protests, etc., a notary 
acts ministerially, and is liable for negligence. 
Shearm. & Redf. on Neg., § 423. 


It seems that no presumption will be indulged 
that a woman is chaste. In Commonwealth v. Whitta- 
ker, Massachusetts Supreme Court, April, 1881, the 
defendant was indicted for fraudulently enticing to 
a house of ill-fame, for the purpose of prostitution, 
two unmarried women of chaste life and conversa- 
tion, The government gave no evidence of their 
chastity, but the court instructed the jury that “in 
the absence of evidence to the contrary, it was a 
presumption of law that they were of chaste life 
and conversation.” A verdict of guilty being ren- 
dered, the court on appeal said: ‘‘If these women 
were of unchaste life and conversation, no offense 
was committed within the meaning of the statute. 
Their chastity must therefore be established as 
laid in the indictment, by affirmative proof. The 
defendant is presumed to be innocent until every 
material allegation necessary to constitute the offense 





is proved beyond a reasonable doubt. To allow the 
proof of such an allegation to rest merely on the 
legal presumption that the women were chaste, 
would be to permit the presumption in favor of the 
defendant’s innocence of the offense charged, to be 
overborne by another legal presumption in favor of 
the innocence of other persons not parties to this 
proceeding. We are therefore of opinion that the 
ruling was erroneous; and that under this statute, 
the chastity of the women must be proved by the 
government in the same manner as any other mate- 
rial allegation in the indictment.” Citing West v. 
State, 1 Wis. 209; People v. Roderigas, 49 Cal. 9; 
Kenyon v. People, 26 N. Y. 203; Safford v. People, 
1 Parker, 474; Carpenter v. People, 8 Barb. 603; 1 
Greenl. Ev., § 35; Whart. Crim. Law, § 1757; Bish. 
Crim. Proc., § 1106. The Roderigas case is exactly 
in point and sustains the ruling. The Kenyon case 
held that unchastity of a seduced woman cannot be 
proved by reputation. The Safford case held that 
it might be proved by reputation or specific acts. 
The West case held that on an indictment for seduc- 
tion the woman’s chastity must be proved. In Dan- 
ner V. State, 54 Ala. 127; S. C., 25 Am. Rep. 662, 
it was held that while the law presumes every one 
innocent, it does not presume any one to have a 
good character. 


In Louisville Transfer Co. v. Am. Dist. Telephone 
Co., Louisville Chancery Court, 1 Ky. L. Jour, 144, 
it was held that the employment of a telephone 
company is public, and such a company is bound to 
serve the public without discrimination. The 
plaintiffs were proprietors of public omnibuses and 
carriages, and the defendants were a telephone com- 
pany and also proprietors of public carriages. The 
defendants were restrained from removing their tele- 
phones from the plaintiffs’ offices, and from refusing 
to transact the plaintiffs’ telephone business, pursu- 
ant to a contract between the parties. The court, 
Edwards, chancellor, said: ‘‘ The real contention 
between the plaintiff and defendant is confined to 
their carriage and coupe services; defendant insist- 
ing that as against plaintiff, a rival in that busi- 
ness, it has the right to a monopoly in the use of its 
own telephonic methods of communicating and re- 
ceiving orders for coupes; that a mere rival in one 
branch of its business cannot force it to afford it 
the facilities which it has provided for another 
branch of its business. Upon the facts appearing 
upon the petition and affidavits of plaintiff, it is 
the opinion of the court that defendant is engaged 
in two distinct employments— one in operating a 
telephonic exchange, and the other in operating a 
carriage or coupe service. Plaintiff and defendant 
are not rivals in the former business, and as to that 
part of defendant’s business, it occupies the same 
position toward plaintiff as it does toward the rest 
of the public; that defendant is a quasi public ser- 
vant, and as such is bound to serve the general 
public, including plaintiff, on reasonable terms, with 
impartiality; that defendant is governed by the 
principles of the law of common carriers. See Ben- 
nett v. Dutton, 10 N. H. 581; New England Eaupress 
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Co. v. Maine Central R. R. Co., 57 Me. 188; S. C., 
2 Am. Rep. 31; Sanford v. Railroad Co., 24 Penn. 
St. 381; and McDuffie v. Railroad, 52 N. H. 447; 8. 
C., 18 Am. Rep. 72; Munn v. Illinois, 4 Otto, 113. 
The principles announced in an opinion by Judge 
Thayer, in American Union Telegraph Co. v. Bell 
Telephone Co., should determine this controversy. 
The mere fact that defendant may possess dual pow- 
ers, and is operating or carrying on two distinct 
kinds of business, cannot exempt it from the gen- 
eral rules governing such corporations, with refer- 
ence to the general public; and to determine the 
rights of the plaintiff, defendant must be consid- 
ered as a telephone company and as a transfer com- 
pany. See Claxton’s Admr. vy. Lexington and Big 
Sandy R. R. Co., 18 Bush, 688. The law must 
adapt itself to the new subjects that are brought 
within the range of judicial action. And courts 
must reason by analogy from things that are settled, 
in order to establish principles to govern things 
that are unsettled. 4 Am. Law Reg. (N. S.) 193. 
The rule that defendant is bound to serve all the 
public alike, under like circumstances, is the one 
applied by the court in this case, and plaintiff is a 
part of the public, and defendant, as to its tele- 
phonic business, is a distinct person from itself as 
a transfer company, so far as the rights of others 
are to be determined. The rights of plaintiff do 
not depend upon contract, but the general princi- 
ples before stated. Defendant had a right to termi- 
nate its contract with plaintiff, but as it holds out 
as the servant of the public, it must act with per- 
fect impartiality toward its customers.” See Am. 
Union Telegraph Co. v. Bell Telephone Co., 22 Alb. 
L. Jour. 363. 





READING SCIENTIFIC BOOKS TO THE 


JURY. 





N his interesting paper on Experts and Expert 
Testimony, ante, p. 266, Mr. Moak says: ‘‘ As 
a rule scientific works cannot be read in evidence to 
the jury.” ‘‘In summing up to the jury, counsel 
are entitled to read approved scientific works as a 
part of their argument,’ The former statement is 
unquestionably correct. But does not Mr. Moak 
state the latter point a little too unreservedly ? The 
contrary has been distinctly held in Massachusetts. 
See authorities cited, 22 Alb. L. Jour. 82. In State 
v. Hoyt, 46 Conn. 330, the doctrine as laid down by 
Mr. Moak was held, but two judges of the five dis- 
sented. In Wisconsin and Texas the matter is said 
to be within the discretion of the court. 

It seems a wrong rule that counsel may read to 
the jury as part of his argument, on scientific facts, 
books which cannot be put in evidence for the same 
purpose. Whether the scientific opinion is read to 


the jury as evidence or as part of an argument 
seems to work out the same result, namely, to get 
before the jury an opinion of an expert, at second 
hand, and with no opportunity for cross-examina- 
tion. 

Mr. Moak cites three cases to his statement, Legg 
v. Drake, 1 Ohio St. 286; Reg. v. Courvoisier, 9 C. 





& P. 362; Ripon v. Bittel, 30 Wis. 362. In the 
first of these cases the court went very near to hold- 
ing in accordance with Mr. Moak’s statement. The 
proposition was to read from Youatt’s work on Vet- 
erinary Surgery. (This was the work excluded 
from evidence in Harris v. Panama R. Co., 3 Bosw. 
7.) The reading was forbidden, The court on ap- 
peal caid: ‘‘It is not to be denied but that a per- 
tinent quotation or extract from a work on science 
or art, as well as from a classical, historical, or 
other publication, may by way of argument or illus- 
tration, be not only admissible, but sometimes 
highly proper. And it would seem to make no dif- 
ference whether it was repeated by counsel from 
recollection or read from a book. It would be an 
abuse of this privilege, however, to make it the pre- 
tense of getting improper matter before the jury as 
evidence in the cause.” But it not appearing from 
the bill of exceptions that the passage proposed to 
be read had any relevancy to the cause, or came 
within the appropriate and legitimate scope of argu- 
ment, it did not appear that the party was injured 
by its exclusion, and the court refused to reverse on 
this ground. So what was said on this point was 
obiter. 

In Reg. vy. Courvoisier counsel proposed to read to 
the jury on the argument some observations of a 
judge in another case, upon the nature and effect of 
circumstantial evidence. This was allowed on the 
ground that counsel might adopt and utter them as 
his own sentiments and a part of his speech. But 
reading such matter is very different from reading 
scientific opinions, Every man has a right to form 
opinions on such matters. It is mere philosophy. 
They are not matter of expert knowledge. But 
matters of expert knowledge ought to be brought 
within the sanctions of evidence. In People v. An- 
derson, 44 Cal. 70, however, even the reading of re- 
ported cases to the jury in argument, as a general 
rule, was pronounced ‘‘ objectionable,” and it was 
said it ‘‘ ought not to be tolerated. Its usual effect 
is to confuse rather than to enlighten the jury.” 
Still the court in that case deemed the matter dis- 
cretionary in the court, and reversed the judgment 
because the judge had told the jury that the read- 
ing was improper and was calculated to mislead 
them ! 

In City of Ripon v. Bittel the question was on 
the admission of surgical treatises in evidence. 
The court said it was urged that they were improp- 
erly admitted, and should only have been allowed 
to be read in argument, and that ‘‘such perhaps 
may be the general rule.” But their admission was 
approved. This therefore is not an authority upon 
the point in question. 

In Commonwealth v. Wilsun, 1 Gray, 337, Shaw, 
C. J., held that scientific books cannnot be read in 
argument to the jury. He said: ‘Facts or opin- 
ions on the subject of insanity, as on any other sub- 
ject, cannot be laid before the jury except by the 
testimony under oath of persons skilled in such 
matters. Whether stated in the language of the 
court, or of the counsel in a former case, or cited 
from the works of legal or medical writers, they 
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are still statements of fact, and must be proved on 
oath. The opinion of a lawyer on such a question 
of fact is entitled to no more weight than that of 
any other person.” 

This was reiterated by the same great judge, in 
Ashworth v. Kittridge, 12 Cush. 198. He there said: 
‘‘ Where books are thus offered, they are in effect 
used as evidence, and the substantial objection is 
that they are statements wanting the sanction of an 
oath; and the statement thus proposed is made by 
one not present and not liable to cross-examination. 
If the same author were cross-examined, and called 
to state the grounds of his opinion, he might him- 
self alter or modify it, and it would be tested by a 
comparison with the opinions of others. Medical 
authors, like writers in other departments of sci- 
ence, have their various and conflicting theories, 
and often defend and sustain them with ingenuity. 
But as the whole range of medical literature is not 
open to persons of common experience, a passage 
may be found in one book favorable to a particular 
opinion, when perhaps the same opinion may have 
been vigorously contested, and perhaps triumph- 
antly overthrown, by other medical authors, but 
authors whose works would not be likely to be 
known to counsel or client, or to court or jury. 
Besides, medical science has its own nomenclature, 
its technical terms and words of art, and also com- 
mon words used in a peculiar manner, distinct from 
their received meaning, in the general use of the 
language. From these and other causes, persons not 
versed in medical literature, though having a good 
knowledge of the general use of the English language, 
would be in danger, without an interpreter, of mis- 
apprehending the true meaning of the author. 
Whereas a medical witness would not only give the 
fact of his opinion, and the grounds on which it is 
formed, with the sanction of his oath, but would 
also state and explain it in language intelligible to 
men of common experience.” (This proves a vio- 
lent presumption, in practice, we think.) ‘‘If it 
be said that no books should be read, except works 
of good and established authority, the difficulty at 
once arises as to the question, what constitutes 
‘good authority ?’ more especially whether it is a 
question of competency to be decided by the court, 
whether any particular book shall be received or re- 
jected; or a question of weight of testimony, so 
that any books may be read, leaving its weight, 
force and effect to the jury. Either of the alterna. 
tives would be attended with obvious if not insu- 
perable objections.” This is certainly very strong 
reasoning against the admission of such books in 
evidence as well as against the reading of them as 
part of an argument. 

In State v. Hoyt, 46 Conn. 330, a murder case, it 
was held that standard medical works on insanity 
may be read to the jury by the counsel for the ac- 
cused, on the question of his insanity. The court 
said: ‘*The plea of insanity interposed in behalf 
of persons indicted is supported by the testimony 
of persons who by study of books and men have 
entitled themselves to speak as experts in that sci- 
ence. By way of vindication of their right to be 





heard as instructors of the jury, they usually pre- 
face their testimony by a statement of the extent of 
their experience in the treatment of persons afflicted 
with disease of the mind and the time given to the 
reading of treatises upon insanity written by men 
of wide experience and acknowledged ability in 
the treatment of such diseases; their opinion is the 
result of observation of men and reading of books. 
And in this jurisdiction for a long series of years 
counsel have been permitted to read to the jury, as 
a part of their argument upon this part of their 
case, extracts from such treatises as by the testi- 
mony of experts have been accepted by the profes- 
sion as authority upon that subject; such treatises 
as have helped to form the opinion expressed by the 
expert. The practice by repetition has hardened 
into arule; a rule, upon the continued existence of 
which counsel for the accused in the case before us 
had a right to rely; the abrogation of which by the 
ruling complained of may have been a surprise. 
The question is not, shall such reading be now for 
the first time permitted ? it is, shall it now for the 
first time be forbidden without notice ? We think 
that privileges hitherto granted to persons in like 
circumstances with the accused should not be de- 
nied to him, to his possible prejudice.” 

This, it will be seen, is based on the idea of fixed 
and ancient custom, and not upon principle. 
Loomis, J., dissenting (Park, C. J., concurring with 
him), said: The exclusion of the book at the trial 
‘¢ was correct in principle, because the subject-mat- 
ter belonged exclusively to the realm of fact and 
not of law. It was a matter of evidence to be 
given to the jury under the sanction of an oath, 
and subject also to that other most important test 
of truth, the right of cross-examination. This 
wholesome principle ought not to be sacrificed ex- 
cept for most cogent reasons. And what reason is 
given in this instance? Only that a different prac- 
tice has for some years prevailed. Not a practice 
ever sanctioned, directly or indirectly, by this court, 
nor one which has generally been considered by the 
judges on the Circuit as of binding force in law, 
but rather as subject tothe discretion, which, it is 
true, has been usually exercised in favor of the ac- 
cused in capital trials. But as I understand it, the 
practice has been under important limitations not 
existing, or at least not stated, in this case. It has 
been usual first to inquire of some witness on the 
stand as an expert, whether the book to be after- 
ward read from was recognized by experts as a 
standard authority on the subject. Were this 
foundation laid, the practice of reading would be 
shorn of most of its mischief. And so it would if 
it was subject to the discretion of the court. But 
the majority opinion unfortunately recognizes no 
discretion in the court.” “It is easy to see what 
mischief may result from an unrestricted license to 
counsel to read such books as counsel choose to read, 
if only they relate to the case. Books may be crazy 
as well as men, and all sorts of theories relative to 
responsibility for crime are advocated in books.” 
“Tt may be suggested that there was in the present 
case no need of having any expert testify as to the 
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authority of ‘Ray’s Medical Jurisprudence of In- 
sanity,’ because it was so well known. But the 
principle required it, because courts do not take 
judicial notice of standard medical or scientific 
works, and the standard works of to-day may not 
long continue such, owing to new discoveries and 
advancing knowledge.”” The judge then reviews 
the authorities, and concludes that the ruling below 
was correct. He cites Luning v. State, 1 Chandler 
(Wis.), 178, and Wade v. De Witt, 20 Tex. 398, hold- 
ing that the matter is discretionary in the court. The 
reasoning of this opinion would tend to make such 
books competent evidence, but it is strong in oppo- 
sition to the idea that what is not evidence can be 
read to the jury. 

Whatever may be thought of the competency of 
such books as evidence— and Mr. Moak very cor- 
rectly says that as a rule they are not evidence — we 
think that on principle, if not by the weight of au- 
thority, they cannot be read to the jury, as a matter 
of course, unless they are first put in evidence. 

aaa «1 
PRESIDENTIAL INABILITY.* 

HE fifth clause of the first section of the second 
article of the Constitution of the United States is 
in the words: ‘* No person except a natural-born citi- 
zen, or a citizen of the United States at the time of the 
adoption of this Constitution, shall be eligible to the 
office of president; neither shall any person be eligible 
to that office who shall not have attained to the age of 
thirty-five years, and been fourteen ‘years a resident 

within the United States.” 

This provision excludes from the presidential office 
all persons of foreign birth, all persons under thirty- 
five years of age, and ail persons who have not resided 
fourteen years within the United States. It is well to 
remember this disqualifying clause when we come to 
consider the means of providing a president otherwise 
than by the ordinary one of a quadrennial election. 

The sixth clause of the same section provides as fol- 
lows: ‘‘In case of the removal of the president from 
office, or of his death, resignation, or inability to dis- 
charge the powers and duties of the said office, the 
same shall devolve on the vice-president, and the Con- 
gress may by law provide for the case of removal, 
deagh, resignation or inability, both of the president 
and vice-president, declaring what officer shall then 
act as president, and such officer shall act accordingly 
until the disability be removed, or a president shall be 
elected.” 

This language is as concise and comprehensive as it 
is terse and explicit. Let us consider a moment its 
aim and method. In all cases where the president is 
removed, dies, resigns, or is disabled, the Constitution 
itself designates the officer who is to exercise the pow- 
ers and discharge the duties of the presidential office. 
They devolve upon the vice-president. How the fact 
shall be ascertained, upon the existence alone of which 
the vice-president can act, is not stated in the Consti- 
tution. To have descended to such detail in the funda- 
mental law would have been going beyond its purpose; 
and it was properly left for the Legislature to provide. 
So far no such provision has been made, but in view 
of our present circumstances, and contingencies that 
are not only apparent, but apparently near, it seems 
unwise to delay further action any longer. Up to the 
present moment every vacancy in the presidential 
office has been caused by death, and no question of 
fact, or right of succession, has arisen. There have been 
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no removals, no resiguations, and no inabilities. Even 
death has laid but a sparing hand upon us. Our com- 
parative exemption from the vicissitudes that are 
common to nations and to individuals should bea 
matter of thankfulness and hope, as exhibiting the 
smooth and efficient working of our constitutional 
machinery. 

But other contingencies, reaching beyond the life 
even of the vice-president, though remote and un- 
likely, were possible. For them no direct and immedi- 
ate constitutional provision is made, but a power to 
make it is properly lodged in that department of the 
government that is nearest to the people and the States 
—the Congress of the United States. There is no 
constitutional mandate that this great and important 
power shall be exercised, but the language is that of 
suggestive admonition, a caution and a warning, as- 
sumed to be addressed to men of superior wisdom, 
experience and patriotism, competent and qualified to 
judge when it should be called into activity. Itisa 
qualified and limited power to be exercised in a special 
manner. ‘Congress may by law provide.”’ Not bya 
vote, joint, concurrent, or separate; nor by a resolu- 
tion; nor by a commission; nor by any agent whatso- 
ever, but by law, introduced, considered, and passed in 
aregular, methodical manner. Must such provision 
be made in advance of the happening of the contin- 
geucy upon which it is toapply? Not absolutely and 
necessarily. But it should be. Retrospective legisla- 
tion is generally inexpedient and sometimes danger- 
ous. It should be avoided; yet contingencies may 
arise in which it would be not only justifiable but im- 
perative. The one we are now considering is of that 
character. As our law now stands, if the president 
and vice-president were both to die, or become dis- 
qualified, we would be without a chief magistrate, and 
without any one legally qualified to discharge his 
duties. In such a case, Congress would not only be 
justified in providing one for the time being, but a 
refusal to do so would be a political crime, amounting 
to moral treason. It may be asked, how, in such a 
case, can Congress make any such provision, or do any 
other legislative act, seeing there is no president to 
approve and sign the same? Weare met in the Con- 
stitution by these emphatic and imperative mandates: 
“Every bill which shall have passed the house of rep- 
resentatives and the senate, shall, before it becomes a 
law, be presented to the president of the United States; 
if he approve, he shall sign it; but if not, he shall re- 
turn it to that house in which it shall have originated.” 

* * * * * * 

‘* Every order, resolution or vote to which the con- 
currence of the senate and house of representatives 
may be necessary (except on a question of adjourn- 
ment), shall be presented to the president of the 
United States, and before the same shall take effect 
shall be approved by him, or being disapproved by 
him, shall be repassed by two-thirds of the senate and 
house of representatives, according to the rules and 
limitations prescribed in the case of a bill.” 

These provisions are as comprehensive and impera- 
tive as language can make them. Every legislative 
act of whatever kind must, in order to make it valid, 
go to the president for his approval. There is no man- 
date wider in its scope or more positive in its terms. 
But the case we are considering is clearly one of con- 
stitutional omission. These provisions assume that 
there is and always will bea president to whom the 
bills and resolutions may be sent; but here is a case in 
which there is none! What then are we todo? First 
of all provide for a president, without which they are 
a dead letter, and their requirements impossible. The 
imperative necessity of the case justifies the exer- 
cise of the extraordinary and abnormal power. There is 
no other escape from anarchy or chaos. The maxim 
Salus populi est swprema lex should in such a case an- 
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swer all objections and silence all cavil. But in addi- 
tion to this, Congress has by the Constitution itself 
sole power to act on the subject-matter; on Congress 
is conferred the power, and upon Congress is imposed 
the duty, of making suitable provision, so that the 
view here advanced is strengthened by the propriety 
of the course commended. 

The propriety and duty of considering this matter, 
grave and delicate as it undoubtedly is, is fully justi- 
fied in view of the unprecedented fact that there are 
but two lives between us and the actual emergency, 
and one of them at this moment, September 12, 1881, 
vibrating on the confines of time and eternity; and 
should it so happen that both the president and vice- 
president should become incapacitated by any cause, 
we should present the extraordinary spectacle of the 
greatest nation on earth without a head, and without 
legal provision for filling the vacancy. It is true that 
we have a law on our statute books nearly a hundred 
years old which provides that when there is neither 
president nor vice-president qualified to act, the presi- 
dent pro tempore of the senate, first, and the speaker 
of the house, afterward, shall act; yet singularly 
enough, and as if to put human wisdom and foresight 
to the blush, we can derive no benefit from it, for we 
have neither president pro tempore of the senate nor 
speaker of the house of representatives. Such an 
anomaly, not to say danger, seems to necessitate, or at 
least to justify, an extra session of Congress; and we 
think Congress should be called together by the mid- 
dle of October, or the first of November at the latest. 
To this no reasonable abjection could be made either 
on the score of power or convenience. The gravity of 
the occasion would warrant the exercise of the power, 
as well as the timeof its use. On the score of con- 
venience and economy the advantage would be found 
in this course. It would bring Congress together at a 
wholesome and pleasant season of the year, and enable 
them to transact the public business and adjourn next 
summer before the heated term, 

Recurring to the constitutional provision for filling 
the presidential office in case of removal, death, resig- 
nation, or inability to exercise the powers and dis- 
charge the duties of said office, we remark that there 
seems to be some ambiguity as to which antecedent 
same relates. Does it refer to the powers and duties or 
to the office itself? Are the powers and duties de- 
volved, or is it the office? If the office, is it a final 
transfer in every case, without the possibility of re- 
turn? To illustrate, suppose all the revenue and ap- 
propriation bills have passed both houses, and Congress 
is ready to adjourn, and the president, before signing 
them, is stricken down and disabled from doing so. 
Here then would be a plain case of temporary inability, 
and the vice-president would be justified in signing 
the bills. But suppose again the president should be 
restored the next day or the next week to his normal 
powers, would the inability of yesterday exclude him 
from office for the residue of his presidential term? 
If it is the powers and duties that are devolved it 
would not; but if it is the office, it would seem so, for 
there is no provision made for its restoration. Duties 
belong to a person capable of performing them; office 
to a person legally qualified and authorized to hold it. 
These considerations, with others that suggest them- 
selves, lead us to the conclusion that it is the powers 
and duties that are meant; that they are to be exer- 
cised and discharged ouly so long as the necessity ex- 
ists, and that when the inability is removed the presi- 
dent resumes them, and the vice-president is relieved. 
This seems the more reasonable construction, and the 
one that commends itself to the popular estimate, 
present and historic, in which the wisdom and patriot- 
ism of the framers of the Constitution are held. We 
can hardly believe that they could contemplate a total 
and final exclusion for a mere temporary inability ; 





especially where it was involuntary and without fault. 
In the absence of legislation or precedent we may 
reasonably assume that in case of any inability of the 
president, temporary in its nature, and the consequent 
exercise of the powers and duties of his office by the 
vice-president, the latter would exercise them only so 
long as the inability continued, and that immediately 
upon its cessation he would retire from their discharge. 
Cessante causa, cessat effectus. A question may be 
made, indeed has been started, what kind of inability 
is meant? Is it mental? Isit physical? Is it both? 
We answer, it is that inability, mental, physical, or 
mixed, that disables and disqualifies the president 
from exercising the powers and discharging the duties 
that pertain tohisofiice. It may be altogether mental, 
as if the president should lose his reason. It may be 
altogether physical, as if he should become paralyzed 
so that he could neither use bis tongue nor his bands. 
It may be mixed, as if his mind and body both should 
become so impaired as to render an intelligent use of 
his faculties impracticable. But this is too important 
and far-reaching a matter to be left in doubt, and 
should be settled by legislation. 

Another pertinent inquiry in this connection is, what 
are the powers and duties devolved on the vice-presi- 
dent by the Constitution ip consequence of any tem- 
porary inability of the president? In the case of 
removal, death, or resignation, all of which are abso- 
lute and permanent in their character, the vice-presi- 
dent succeeds to the office; but is this so in case of 
temporary inability? We have seen that it is not. In 
constitutional contemplation it may last but a day, a 
week ora month. In such acase reason says that the 
duties to be discharged are such as arise in the ordi- 
nary and regular working and progress of the govern- 
mental machinery, indicated by the technical word 
routine. It does not contemplate, for instance, a re- 
moval of the cabinet, ora change of administration, 
or any such radical and aggressive proceeding. Such 
an act by one clothed with merely temporary power, 
would violate official decency, outrage public senti- 
ment, and isnot within the purview of constitutional 
contemplation. But if amember of the cabinet should 
die or resign during the existence of the inability, it 
would be both legal and proper for the vice-president 
to appoint his successor, and in doing so he would act 
upon his own judgment and be held responsible for 
the propriety of his act. So of all other official acts. 
In other words,he would exercise every power and 
discharge every duty as it might arise in the ordinary 
administration of National affairs, but beyond this he 
would not and could not go without a violation of 
constitutional duty and official propriety. 

It will be observed that the constitutional designa- 
tion of a person to dischage presidential duties, in case 
of inability, does not go beyond the vice-president. 
All after that is left for Congress to provide. But the 
power of Congress itself is circumscribed within nar- 
row limits, stated in a few comprehensive words. ‘*‘ The 
Congress may by law provide for the case of removal, 
death, resignation or inability both of the president 
and vice-president, declaring what officer shall then 
act as president, and such officer shall act accordingly 
until the disability be removed or a president shall be 
elected.”’ 

Of the legislative manner of providing for the con- 
templated contingency, we have already spoken, and 
need not recurto it here. We will now consider briefly 
the classes from which Congress is permitted to select. 
The constitutional designation is officer —‘* declaring 
what officer shall act.’’ No private citizen however 
eminent, even, and well qualified, can attain to this 
exalted position, even by the unanimous consent of 
both houses of Congress. Then it must not be an 
officer provided for the place, but one filling a place 
already provided. It is a declaration, not a creation. 








288 





THE ALBANY LAW JOURNAL. 











He must be a United States officer. The framers of 
the Constitution were providing a form of government 
for the United States, and every provision is properly 
and necessarily presumed to relate to the subject in 
hand. Again, a constitutional officer is meant. That 
is, one provided for in the Constitution itself, in con- 
tradistinction to one created by Congress under its 
constitutional power. Thus limited and qualified, it 
will be at once seen that the selection is circumscribed 
with a very narrow compass. 

The offices created by express constitutional provis- 
ion are much fewer than might be supposed. They 
are president, vice-president, president pro tempore of 
the senate, speaker of the house of representatives, 
ambassadors, ministers, consuls, and judges of the 
Supreme Court of the United States. 

From this list of constitutional officers proper we ex- 
clude senators and representatives in Congress, heads 
of departments, sometimes called cabinet officers, 
members of the cabinet, and so on, all Federal judges 
except those of the Supreme Court, and all Federal 
officers whose offices may be created by legislation. 

Members of Congress are in a certain sense United 
States officers, but not wholly or principally so. They 
legislate for the whole people and are paid out of the 
Federal treasury. But representatives are elected by 
the people of the States, usually in single districts, 
sometimes at large, but always commissioned by the 
executive of the State from which they are sent. Sena- 
tors are elected by their States, and represent their 
respective States in their political, corporate and 
sovereign capacity. In view of all this it can hardly be 
said that members of Congress, of whichever house, 
are officers in the sense used in this clause of the Con- 
stitution. Even a reasonable doubt on this head should 
exclude them, and we therefore set them aside. 

It is very different however with the president pro 
tempore of the Senate and the speaker of the House of 
Representatives. Both these fill offices not only cre- 
ated by the Constitution, but clothed with powers and 
duties both legislative and executive, which belong to 
the whole country in its political unity, and in which 
neither the people nor the States have any immediate 
interest or direct control. They do not hold by virtue 
of any popular or legislative election or commission, 
but by appointment of all the States in their aggregate 
political and representative capacity; they are recog- 
nized by the Constitution in express terms, and are 
therefore in the highest sense officers of the United 
States. They have been so regarded from ihe begin- 
ning, for we find that when Congress, in 1792, under- 
took to provide for the contingency we are now con- 
sidering, it designated them only and successively as 
the officers who should fill the presidential office in 
case of a vacancy not expressly provided for in the 
Constitution itself. 

Cabinet officers are excluded also, for although Uni- 
ted States officers of the highest grade and dignity, 
they are not Constitutional but legislative officers; 
that is, created by legislation enacted, and not by 
Constitutional provision. The tenure is different and 
the distinction palpable. Being creatures of the Legis- 
lature, the Legislature may unmake them at pleasure ; 
but offices created by the Constitution can only be 
abolished by a change in the fundamental Jaw, and 
that only in the manner prescribed in the instrument 
itself. However fit they might be by personal qualifi- 
cations, and however proper it might seem to select 
from this class, in view of their political affinities and 
relations, yet the Constitutional objection remains — 
they are not in the purview of its provisions. 

Federal judges, other than those of the Supreme 
Court, and all Federal officers not named in the Con- 
stitution, are excluded for the reasons already given. 
The field of selection will now be reduced to the fol- 
lowing classes: First, president pro tempore and 





speaker of the House of Representatives already pro- 
vided for. Second, embassadors, ministers and con- 
suls. Third, judges of the Supreme Court. 

Embassadors are usually selected more for diplo- 
matic than administrative ability and fitness. Many 
of them however combine both; and there is no reason 
founded in personal merit or Constitutional inhibition 
to exclude them. There is however a serious objection 
found in the inconvenience of their absence from the 
country when they might be wanted, and the attend- 
ent delay. Other objections might be raised, but this 
one is so apparent and forcibleas to challenge common 
approval, and we need not consider this class further. 

Excluding embassadors for the reasons given, and 
ministers and consuls for the same and additional 
ones, we have left only the judges of the Supreme 
Court. We need not regret that the selection is con- 
fined toasingle class and so small a number. The 
training of the judges is always of the kind which 
should prepare and qualify them for the most judicious, 
efficient and salutary exercise of the presidential func- 
tions. Noclass of men are called upon to deal pro- 
fessionally with so many and so varied human affairs 
as lawyers. It is their daily work for many years. The 
judges are selected from the most able, experienced 
and eminent of this comparatively small class. When 
they come to the bench they are immediately called 
upon to calmly, deliberately and impartially consider 
the most delicate, grave and complicated questions, 
public and private, that can arise in human affairs; 
questions involving personal duties and public rights; 
and to decide between the government and her citi- 
zens; between citizens of the different States, and 
between the States themselves. This is their life work, 
day in and day out, as long as they remain on the 
bench. To thisthey bring not only their richest 
treasures of individual research, thought and judg- 
ment, but the still more mature and valuable acquisi- 
tions that come of comparison and discussion among 
themselves of ideas and reasons thus elaborated and 
refined inthe mental crucible of able and disciplined 
intellects. They are stillfurther aided and qualified 
by the discussion at the bar, where the most eminent 
talent is engaged on each side, and is brightened and 
sharpened by ambition and conflict. If a school for 
preparing and qualifying men for the safe and dis- 
tinquished discharge of the chief executive functions 
had been specially sought, one better fitted for the work 
could hardly have been found. 

Following, then, the Constitutional index, and ex- 
cluding men and classes to which reasonable objection 
may be made, the Supreme Court of the United States 
would seem to be the only source from which contin- 
gent or provisional presidents can properly be drawn; 
and while the supply is not redundant, it is ample for 
any conceivable contingenoy. The selection from 
this class, by reason and common consent, would begin 
with the chief justice; and after him the associates in 
regular order according to the seniority of their com- 
missions. Personal objections might arise to any 
member of the court. Disqualifications might also 
exist. Legislative provision should be made for all 
this. One particular cause of exclusion of the chief 
justice can easily be foreseen and should be specially 
provided for. He might preside at the trial of the 
president on an impeachment, resulting in his expul- 
sion from office. In such a contingency the proprieties 
of official life, and the moral sense of the country, 
would preclude him from filling a place made vacant 
by a judgment in which he had participated. The 
proper way to obviate this we shall indicate hereafter. 

We have already intimated what has been hereto- 
fore done by way of legislation on the general subject. 
We will now state it a little more fully and directly, 
and also indicate what ought yet to be done. 

On the first of March, A. D. 1792, only a few years 
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after the adoption of the Constitution, while most of 
its authors were yet alive, and many of them in Con- 
gress, an act relating to presidential elections and 
vacancies was passed. The ninth section is in these 
words: ‘“‘In case of removal, death, resignation, both 
of the president and vice president of the United 
States, the president of the Senate pro tempore, and in 
case there shall be no president of the Senate, then 
thespeaker of the House of Representatives for the 
time beiug shall act as president of the United States 
until the disability be removed or a president shall be 
elected.”’ 

As far as it goes this isa wise and eminently proper 
provision; for as we have already seen, both the presi- 
dent of the Senate and the speaker of the House are 
officers in the highest sense, and represent the people 
and the States in their sovereignty in a most marked 
and imposing way. Although this act was passed 
nearly a century ago, yet to this day not a single case 
has occurred to whichit could apply. Three vacancies 
have occurred in the presidential office in that time, 
but they have all been filled by the vice president, the 
officer immediately next in succession, and designated 
by the Constitution itself. And in each of these three 
cases the vice president has continued to fill the office 
and discharge its duties to the end of the term. In this 
we have a remarkable fact in our national history. 
But we have no guaranty that our good fortune in this 
respect will be perpetual, or even continue through 
another century; it is therefore the part of wisdom 
to provide in advance for what is not only possible, 
but may any day occur. The present conjunction 
of affairs udmonishes us that there is danger in 
delay. 

The president lies prostrate, his life suspended in 
the balance. All hopeand pray for his restoration, but 
his death would surprise no one. In that sad event 
the vice president would at once succeed. But he 
too is mortal. He might pass off at any moment. 
What then? The nation would be without a head. 
We have neither president of the Senate pro tempore 
nor speaker of the [louse of Representatives. The 
Constitutional provision would be exhausted, and the 
legislative provision does not reach or meet the case. 
The nation would in such a contingency — oue that 
cannot properly be regarded as remote — be without a 
president, and also without the orderly means of sup- 
plying one. That such acondition involves grave con- 
sequences no thoughtful citizen can doubt; that it 
should be speedily provided for no prudent one will 
deny. This provision can only be made by Congress; 
and for this reason Congress should be called together 
at an early day. 

Hastening to a conclusion, we shall point out in few 
words how this provision should be made. The pro- 
vision in the ninth section of the act of 1792 isa model 
of precision and simplicity as far as it goes; and all 
that is necessary is to enlarge and extend its scope. 
Were we permitted to formulate the additional legis- 
lation required to meet all conceivable contingencies, 
we would simply reenact the ninth section, enlarged 
in this way: ‘“‘In case of removal, death, resignation 
or inability both of the president and vice president 
of the United States, the president of the Senate pro 
tempore, and in case there shall be no president of the 
Senate, then the speaker of the House of Representa- 
tives; and in case there shall be neither president of 
the Senate nor speaker of the House of Representa- 
tives, then the chief justice of the Supreme Court of 
United States; and in case there shall be neither presi- 
dent of the Senate, speaker of the House of Represent- 
atives norchief justice, then the associate justice of 
the Supreme Court holding the eldest commission, and 
s0 the other justices of said court, consecutively and 
according to the seniority of their commissions, shal] 
act as president of the United States until the disa- 








bility be removed or a president shall be elected. 
Provided, however, that should any officer herein 
designated to act as president be disqualified from 
filling that office by reason of foreign birth, or want of 
proper age or residence, he shallbe passed by and the 
next officer named in succession who may be qualified 
shall act as president until the disability be removed 
or a president shall be elected. And provided further, 
that in case the chief shall have presided at the trial of 
an impeachment of the president or vice president, 
resulting in his removal from office, and the creating 
of a vacancy in the presidential office, which the 
chief justice would otherwise fill, he shall thereby 
be ineligible to fill said vacancy, and be passed by ac- 
cordingly.” 

Provision should also be made for ascertaining, in 
an orderly legal manner, the existence of the facts 
upon which any of these provisions are to operate; 
and also in case of disability, when it has ceased. 

There should be no intrusion, needless usurpation, 
and no room or occasion should be left to charge either 
upon the officer succeeding to the presidential office. 
The idea that the next in succession shall himself de- 
termine the time and circumstances of his assuming 
the presidential office is preposterous and abhorrent to 
every sense of propriety and official decency. By the 
act of 1792 it is provided that ‘‘the only evidence of a 
refusal to accept or a resignation of the office of presi- 
dent or vice president shall be an instrument in writ- 
ing declaring the same, and subscribed by the person 
refusing to accept or resigning, as the case may be, and 
delivered into the office of the secretary of state.” 
But no provision has been made for ascertaining an 
inability or its removal; nor the disqualification of an 
officer otherwise entitled to the succession. This 
omission should be promptly supplied by Congress. 
The mode of doing is not so important; but the follow- 
ing seems free from objection: In some, perhaps most 
cases, a mere certificate of some eminent official might 
be sufficient. In others a judicial inquiry might be 
preferable or necessary. If the first form were used, 
it might be done by the president himself, if able and 
competent to do so; if not, the secretary of state, as 
head of the cabinet; or the cabinet itself. If the sec- 
ond form were used, it might be on application of the 
vice president, or consecutively, by any officer in the 
line of succession, or by the attorney-general; or by 
any respectable number of citizens, upon petition, 
setting forth the facts, and duly verified and presented 
to the Supreme Court in banc. Should the Supreme 
Court not be in session at the time, it should be pre- 
sented to one of the judges, and he should have au- 
thority to call the court together on the shortest rea- 
sonable notice. The facts alleged in such a petition 
would be ascertained bya jury of eminent citizens, 
impartially selected in a prescribed manner; and while 
engaged in thisduty they would be attended by the 
marshal of the District of Columbia. 

The provisions herein indicated, it is believed, 
would meet every contingency, avert very grave, and 
it might be dangerous complications; and quiet the 
public mind, which has been more or less apprehensive 
and excited ever siuce the tragic occurrence of July 
last. J. ALEXANDER FULTON. 


—_—_>+ —_— 


RIGHT OF LATERAL SUPPORT. 
HOUSE OF LORDS, JUNE 14, 1881. 


COMMISSIONERS OF PUBLIC Works Y. ANGUS. 
44 L. T. Rep. (N. S.) 844. 


A right of lateral support to a building by its adjacent soil is 
an easement within the Prescription Act (2&3 Will. 4, 
chap. 71), § 2, and may be acquired by twenty years’ 
uninterrupted enjoyment. Inacase in whiehacontractor 
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has been employed to do work which may be dangerous to 
a neighboring property, and damage in fact results, both 
tha contractor and his employer are liable, apart from 
negligence Bower v. Peate, 1 Q. B. Div. 321; 35 L. T. 
Rep. (N. 8.) 321, approved, 

Twodwelling houses had stood for many years side by side in 
the town of N. One of these was the property of the 
respondent, and in 1849 he made alterations in it to convert 
it into a coach factory. The effect of these alterations 
was to throw great additional weight upon a chimney-stack, 
the foundations of which were supported by the soil of the 
adjoining house. There was no evidence that the attention 
of the owner of the adjoining house had been called to the 
effect of the alterations. 

In 1876 the appellant commissioners became possessed of the 
adjoining house, and proceeded to pull it down, and made 
excavations on the site, preparatory to erecting a new 
building. The appellant Dalton was the contractor 
employed by them in the work, and he employed a sub- 
contractor for the excavations. Sufficient support was 
not left for the above mentioned chimney-stack, and it 
fell, and brought down the respondent’s factory with it. 
There was no evidence of negligence in the excavations. 

In an action brought by the respondent for the damage so 
sustained, held (affirming the judgment of the court 
below), that he had acquired a prescriptive right to the 
lateral support of his building in its altered condition by 
the adjacent soil, and that the commissioners and the 
contractor were both liable. 


wey were appeals from the judgment of the Court 

of Appeal (Cotton and Thesiger, L. JJ.; Brett, 
L. J., dissenting), reported in 40 L. T. Rep. (N. 8.) 605, 
and 4Q. B. Div. 162, which had reversed a judgment of 
the Queen’s Bench Division (Cockburn, C. J., and 
Mellor, J.; Lush, J., dissenting), reported in 38 L. T. 
Rep. (N. 8.) 510, and 3 Q. B. Div. 85. See, also, 19 Alb. 
L. J. 441. 

The action was brought by the respondent against 
the appellant commissioners and Dalton, who was a 
contractor employed by them, to recover damages for 
an injury done to a coach factory belonging to him, 
which had fallen down in consequence of excavations 
made in the adjoining soil by the appellants prepara- 
tory to the erection of a new probate oflice for the 
town of Newcastle-upon-Tyne. 

The facts appear sufficiently from the head-note, the 
judgment, and the reports in the court below. 

The action was tried before Lush, J., at the Newcas- 
tle Summer Assizes in 1876, when the learned judge 
directed a verdict to be entered for the plaintiff for the 
damages claimed, subject to a reference as to the 
amount, without leaving any question to the jury, and 
extended the time for the plaintiff to move for judg- 
ment. The plaintiff moved accordingly, but the 
Queen’s Bench Division directed judgment to be en- 
tered for the defendants. This decision was reversed 
as above mentioned, and the defendants then appealed 
to the House of Lords. 

The appeal came on for hearing in the House of 
Lords, but after hearing arguments their Lordships di- 
rected that it should stand over until the judges could 
be present. 

The judges were accordingly summoned, and Pollock, 
B., Field, Lindley, Manisty, Lopes, Fry and Bowen, 
JJ., attended. 

The following cases were also cited or referred to by 
counsel on the main question: Richards v. Rose, 9 Ex. 
218; Roberts v. Maccord, 4 Moo. & R. 230; Stroyan v. 
Knowles, 6 H. & N. 454; Bland v. Moseley (cited in 
Aldred’s case), 9 Rep. 58,a; Z/ilton v. Lord Granvilte, 
5 Q. B.701; Tapliny v. Jones, 11 H. L. C. 200; 12 L. T. 
Rep. (N. S.) 595; Baten’s case, 9 Rep. 53, b; Penrud- 
dock’s case, 5 id. 101, b; Brown v. Robins, 4 H. & N. 
186; Hurdman v. North-Eastern Ry. Co., 3 C. P. Div. 
168; 38 L. T. Rep. (N. 8.) 339; Bealy v. Shaw, 6 East, 
208; Balston v. Benstead, 1 Camp. 463; Livett v. Wilson, 
3 Bing. 115: Wright v. Howard, 1 Sim. & St. 19; 
Homes v. Powell, 8 De G. M. & G. 572. And the fol- 





lowing American cases: Mitchell v. Mayor of Rome, 49 
Geo. 19; Thurston v. Hancock, 12 Mass. 226; Foley v. 
Wyeth, 2 Allen (Mass.), 131; Gilmore v. Driscoll, 23 Am. 
Rep. 312. And on the question of the contractor's 
liability: Butler v. Hunter, 7 H. & N. 826; Hole v. 
Sittingbourne Ry. Co., 6 id. 488. 

At the conclusion of the arguments the Lord 
Chancellor put the following questions of law to the 
judges: 

First. Has the owner of an ancient building a right 
of action against the owner of land adjoining, if the 
latter disturbs his land so as to take away the lateral 
support previously afforded by such land? 

Second. Is the period during which the plaintiffs’ 
house has stood, under the circumstances stated in the 
case, sufficient to give them the same right as if their 
house was ancient ? 

Third. If the act done by the defendants would have 
caused no damage to the plaintiffs’ building as it stood 
before the alteration made in 1849, is it necessary to 
prove that the defendants or their predecessors in title 
had knowledge or notice of these alterations in order 
to make the damage done by their agent in removing 
the lateral support after the lapse of twenty-seven 
years an actionable wrong? 

Fourth. If so, is it sufficient to prove knowledge or 
notice of the fact that such alterations were made, or 
is it necessary also to prove knowledge of their effect in 
causing the buildings so altered to require a degree of 
lateral support from the adjoining land which was not 
before needed ? 

Fifth. Was the course taken by the learned judge at 
the trial of directing a verdict for the plaintiffs cor- 
rect, or ought he to have left any question to the 
jury? 

. The judges after consideration delivered opinions on 
the questions propounded to them, in the course of 
which they referred to the following authorities: 

Pollock, B. Humphries v. Brogden, 12 Q. B. 739; 
Rowbotham v. Wilson, 8 E. & B. 123; Slingsby v. Bar- 
nard, 1 Roll. Rep. 430; Wilde v. Winsterley, 2 Rolles’ 
Abr. 564, tit. Trespass (I), pl. 1; Palmer vy. Fleshees, 
Sider. 167; Stansell v. Jollard, 2 Sm. Lead. Cas. 292, 
note (7th ed.); Ashby v. White, id.; Hide v. Thorn- 
borough, 2 C. & K. 250; Wyatt v. Harrison, 3 B. & Ad. 
871; Partridge v. Scott, 3 M. & W. 220; Gayford v. 
Nicholls, 9 Ex. 702; Rogers v. Taylor, 2 H. & N. 828; 
Bonomi v. Backhouse, E. B. & E. 622; Earl of Lons- 
dale v. Littledale, 2 H. Bl. 267; Moore v. Rawson, 3 B. 
& C. 339; Webb v. Bird, 13 C. B. N. 8. 843; 4 L. T. Rep. 
(N. S.) 445; Bryant v. Lefevre, 4 C. P. Div. 172; 40 L. 
T. Rep. (N. 8.) 579; Cross v. Lewis, 2 B. & C. 686; Solo- 
mon v. Vintners Co.,4 H. & N. 585; Hall v. Lichfield 
Brewery Co., 49 L. J. 655, ch.; Tyler v. Wilkinson, 4 
Mason, 397; Lewis v. Price, 2 Saund. 175, a; The Wells 
Harbour, id. 175, c; Darwin v. Upton, id.; Chasemore 
v. Richards,7 H. L. C. 340; Martin v. Goble, 1 Camp. 
820; Lanfranchi v. Mackenzie, L. R., 4 Eq. 421; 16 L. 
T. Rep. (N. 8S.) 114; Moore v. Hall, 3 Q. B. Div. 178; 38 
L. T. Rep. (N. 8S.) 419; Hunt v. Peake, Joh. 705; Stur- 
ges v. Bridgman, 11 Ch. Div. 852; 41 L. T. Rep. (N.38.) 
219; Brown v. Windsor, 1 Cro. & Jer. 20; Caledonian 
Railway Co. v. Sprot, 2 Macq. 449; Gray v. Bond, 2 
Brod. & Bing. 670; Morgan v. Thomas, 8 Ex. 304; Dodd 
v. Holme, 1A. & E. 493; Aldred’s case, 9 Rep. 58; Pope 
v. Bury, Cro. Eliz. 118; Read v. Brookman, 3 T. R. 
159; Doe v. Read, 5 B. & Ald. 232; Eldridge v. Knott, 1 
Cowp. 215; Vaughan v. Wait, 6 M. & W. 492; Chancel- 
lor of Oxford's case, 109 Rep. 57; Euton v. Swansea 
Waterworks Co., 17 Q. B. 267. 

After the judges had delivered their opinions, their 
lordships gave judgment as follows: 

The Lord Chancellor (Selborne). My Lords: The 
questions upon these appeals may be reduced to two— 
the first, whether a right to lateral support from ad- 
joining land can be acquired by twenty-seven years’ 
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uninterrupted enjoyment fora building proved to have 
been newly erected at the commencement of that 
time; the second, whether, if so, there was any thing 
in the circumstances of this case sufficient either to 
disprove the acquisition of such right or to make it 
dependent upon some question of fact which ought to 
have been submitted to the jury. There was another 
point, made by both the petitions of appeal, which I 
only mention lest it should appear to have been over- 
looked. The action was brought by reason of the 
falling of the plaintiff's house through the excavation 
of the adjoining land of the commissioners in the 
course of certain works executed for them by the 
appellant Dalton under a contract, and for Dalton by 
sub-contractors. The commissioners disputed their 
liability for the acts of Dalton, and Dalton disputed 
his liability for the acts of his sub-contractors. The 
same point arose under very similar circumstances in 
Bower v. Peate, 1 Q. B. Div. 321; 35 L. T. Rep. (N. 8S.) 
321, and was decided adversely to the contention of 
the appellants. It follows from that decision (as to 
the correctness of which I agree with both the courts 
below), that if the plaintiffs are entitled to recover at 
all they are entitled to recover against both the com- 
missioners and Dalton. I proceed to consider the prin- 
cipal question in the case. In the natural state of 
land, one part of it receives support from another — 
upper from lower strata, and soil from adjacent soil. 
This support is natural and is necessary as long as the 
status quo of the land is maintained; and therefore if 
one parcel of land be conveyed so as to be divided in 
point of title from another contiguous to it or (as in 
the case of mines) below it, the status quo of support 
passes with the property in the land, not as an ease- 
ment held by a distinct title, but as an incident to the 
land itself sine quo res ipsa haberi non debet. All exist- 
ing divisions of property in land must have been 
attended with this incident when not excluded by 
contract ; and it is for that reason often spoken of asa 
right by law; a right of the owner to the enjoyment of 
his own property, as distinguished from an easement 
supposed to be gained by grant; a right for injury to 
which an adjoiniug proprietor is responsible, upon the 
principle sic utere tuo, ut alienum non ledas. This is 
all that I understand to be meant by those passages of 
the judgments in Humphries v. Brogden, Rowbotham 
v. Wilson and Bonomi v. Backhouse, to which some of 
the learned judges referred. In these cases, or in some 
of them, there were buildings upon the land; but no 
separate question was raised asto the support neces- 
sary for the buildings, as distinguished from that 
necessary for the land; and the doctrine laid down 
must, in my opinion, be understood of land without 
reference to buildings. Support to that which is arti- 
ficially imposed upon land cannot exist ex jure nature, 
because the thing supported itself does not so exist; it 
must in each particular case be acquired by grant, 
or by some means equivalent in law to grant, in 
order to make it a burden upon the neighbor’s land, 
which, naturally, would be free from it. This distinc- 
tion (and at the same time its proper limit) was pointed 
out by Willes, J., in Bonomi v. Backhouse. Land which 
affords support to land is affected by the superincum- 
bent or lateral weight, as by an easement or servitude; 
the owner is restricted in the use of hisown property 
in precisely the same way as when he has granted a 
right of support to buildings. The right therefore in 
my opinion, is properly called an easement, as it was 
by Lord Campbell in Humphries v. Brogden; though 
when the land is in its natural state the easement is 
natural, and not conventional. The same distinction 
exists as to rights in respect of running water — the 
easement of the riparian landowner is natural; that of 
the millowner on the stream, so far as it exceeds that 
of an ordinary riparian proprietor, is conventional — 
4. e., it must be established by prescription or grant. 





If at the time of the severance of the land from that 
of the adjoining proprietor it was not in its original 
state, but had buildings standing on it up to the divid- 
ing line, or if it were conveyed expressly with a view 
to the erection of such buildings, or to any other use 
of it which might render increased support necessary, 
there would then be an implied grant of such support 
as the actual state or the contemplated use of the land 
would require, and the artificial would be inseparable 
from, and (as between the parties to the contract) 
would be a mere enlargement of, the natural. If a 
building is divided into floors or ‘‘ flats,’’ separately 
owned, the owner of each upper floor or *‘ flat ”’ is enti- 
tled, upon the same principle, to vertical support from 
the lower part of the building, and to the benefit of 
such lateral support as may be of right enjoyed by the 
building itself. Caledonian Railway Co. v. Sprot, 2 
Macq. 449. I think it clear that any such right of sup- 
port toa building, or part of a building, is an easement; 
and I agree with Lindley and Bowen, JJ., that it is 


‘both scientifically and practically inaccurate to de- 


scribe it as one of a merely negative kind. What is 
support? The force of gravity causes the superincum- 
bent land or building to press downward upon what is 
below it, whether artificial or natural; and it has also 
atendency to thrust outwards, laterally, any loose or 
yielding substance, such as earth or clay, until it meets 
with adequate resistance. Using the language of the 
law of easements, I say that in case alike of vertical 
and of lateral support, both to land and to buildings, 
the dominant tenement imposes upon the servient a 
positive and a constant burden, the substance of which 
by the servient tenement is necessary for the safety 
and stability of the dominant. It is true that the ben- 
efit to the dominant tenement arises, not from its own 
pressure upon the servient tenement, but from the 
power of the servient tenement to resist that pressure 
and from its actual sustenance of the burden so im- 
posed. Butthe burden and its sustenance are recipro- 
cal and inseparable from each other, and it can make 
no difference whether the dominant tenement is said 
to impose, or the servient to sustain the weight. Lord 
Campbell, in Humphries v. Brogden, referred to the 
servitude oneris ferendié applied in the law of Scotland 
to a house divided into “ flats’’ belonging to different 
owuers, as apt to illustrate the generallaw of vertical 
support. The servitude, so denominated (ut vicinus 
onera vicini sustineat), in the Roman law, was exclu- 
sively ‘“‘urban,”’ that is, relative to buildings, whether 
in town or country; and the instances of it given in 
the Digest refer to rights of support acquired by one 
proprietor for his building, or part of it, upon walls 
belonging to an adjoining proprietor. But in principle 
the nature of such a servitude must be the same, 
whether it is claimed against a building on which 
another structure may wholly or partly rest, or against 
land from which lateral or vertical support is necessary 
for the safety and stability of that structure. These 
principles go far, in my opinion, to establish, as a 
necessary consequence, that such aright of support 
may be gained by prescription. Some of the learned 
judges appear to think otherwise, and to doubt 
whether it could be the subject of grant. For that 
doubt I am unable to perceive any sufficient founda- 
tion. Littledale, J., in Moore v. Rawson, spoke of the 
right to light as being properly the subject, not of 
grant, but of covenant. If he had said that a right to 
light could not be granted, in the sense of the word 
‘“‘grant’’ necessary for prescription, I should have 
doubted the correctness of the opinion, notwithstand- 
ing the great learning of that eminent judge. Although 
the general access of light from the heavens to the 
earth is indefinite, the light which enters a building 
by particular apertures does and must pass over the 
adjoining land in a course which, though not visibly 
defined, is really certain and, in that sense, definite. 
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Why should it be impossible for the owner of the 
adjoining land to grant a right of unobstructed passage 
over it for that light in that course? The term “ an- 
cient’’ light seems to me itself to imply that such a 
right might be acquired by prescription. But however 
this may be, the opinion of Littledale, J., is stated by 
him in words which (unless I misunderstand the true 
nature of support) do not apply to that easement. The 
pressure of the dominant tenement, in the case of sup- 
port, is upon the soil of another man’s land, and I can 
seeno material difference between this and ‘‘ some- 
thing positive done or used in the soil of another 
man’s land.’’ Willes, J., in Bonomi v. Backhouse, 
when delivering the unanimous judgment of the Court 
of Exchequer Chamber, said that “the right to sup- 
port of buildings,” not only might, but ‘“‘must be 
founded upon prescription or grant, expressed or im- 
plied.”” Bramweli, B., in Rowboitham v. Wilson, said: 
“Tam of opinion that it is competent to the owner of 
land, on or after the severance of the mines, to grant 
to the grantee of the mines the right todamage the 
surface. I cannot see how, if there may bea grant of 
mines and of the right to enter, sink shafts and work, 
there may not be sucha grant as that contended for 
here,”’ i. e., the right to take away support from the 
surface. ‘‘Nor can I see how, if a grant of unob- 
structed light and air, or of support of the soil, to an 
adjoining owner would be good, a grant of sucharight 
as claimed here would not be. My brother Hayes said 
presumed grants of windows and support were idle 
fictions, and ought never to have been invented; per- 
haps so, but the fact that they were shows, that the 
inventors and every body else supposed that real 
grants of such a nature would be good.”’ The rule as 
to prescription is thus stated in Sir Francis North’s 
argument in Potter v. North, 1 Vent. 283: ‘The law 
allows prescription, but in supply of the loss of a grant. 
Ancient grants happen to be lost many times, and it 
would be hard that no title could be made to things 
that lie in grant but by showing of a grant; therefore 
upon usage /emps dont, etc., the law presumes a grant 
and alawful beginning, and allows such usage for a 
good title; but still it is but in supply of the loss of a 
grant, and therefore for such things as can have no 
lawful beginning nor be created at this day by any 
manner of grant, or reservation, or deed that can be 
supposed, no prescription is good.’’ Ashhurst, J., in 
Lord Pelham v. Pickersgill, 1 T. R. 666, laid it down as 
the general rule that ‘‘ every prescription is good, if by 
any possibility it can be supposed to have had a legal 
commencement.’’ Be the theory what it may, its true 
foundation in point of fact is that which the Romans 
called usucaptio, under the conditions defined by Sir 
Edward Coke. ‘“ Both to customs and prescriptions 
these two things are incidents inseparable — viz., pos- 
session or usage, and time. Possession must have 
three qualities —it must be long, continual and 
peaceable, for it is said, “ transferuntur dominia, sine 
titulo et traditione, per usucaptionem,  scilicet per 
longam, continuam, et pacificam possessionem. Longam 
—i. ¢., per spatium temporis per legem definitum. * * 
Continuam dico, tia quod non sit legitime interrupta. 
Pacificam dico, quia si contentiosa fuerit, idem erit quod 
prius, si contentio fuerit justa. * * Longus usus, nec 
per vim, nec clam, nec precario.”’ 1 Inst. 1136. All 
these conditions are capable, inmy judgment, of being 
fulfilled as to the right of support to buildings, and 
when they are fulfilled I am unable to understand why 
the right should not be held to be prescriptively estab- 
lished. The policy and purpose of the law, on which 
both prescription and the presumptions which have 
supplied its place when length of possession has been 
less than immemorial rest, would be defeated, or ren- 
dered very insecure, if exceptions to it were admitted 
on such grounds as that a particular servitude (capable 
of a lawful origin) is negative rather than positive, or 





that the inchoate enjoyment of it before it has matured 
into aright is not an actionable wrong, or that resist- 
ance to or interruption of it may not be conveniently 
practicable. I assume for the present purpose that a 
man who places on his own land, where it joins that of 
his neighbor, a weight which increases its pressure upon 
his neighbor’s land, is uot thereby guilty of an actiona- 
ble wrong. If this be so, the reason probably is that 
the act is lawfully done upon his own land, and that 
the owner of the adjoining land suffers no actual or 
appreciable damuge from the increased amount of 
pressure which it has to bear, except so far as the con- 
tinuance of that pressure, if uninterrupted, may tend 
to ripen intoa right, and so to enlarge the servitude 
to which his land was previously subject. But against 
this he has his own remedy, if he chooses to prevent 
and interrupt it. That power of resistance by inter- 
ruption does and must in all such cases exist, otherwise 
no question like the present would arise. It is true 
that in some cases (of which the present is an example) 


“aman acting with a reasonable regard to his own in- 


terest would never exercise it for the mere purpose of 
preventing his neighbor from enlarging or extending 
such a servitude. But on the other band, it would 
not be reasonably consistent with the policy of the 
law in favor of possessory titles that they should de- 
pend in each particular case upon the greater or less 
facility or difficulty, convenience or inconvenience, 
of practically interrupting them. They can always be 
interrupted (and that without difficulty or incow 
venience) when a man wishes and finds it for his inter- 
est to make such a use of his own land as will have 
that effect. Solong as it does not suit his purpose or 
his interest to do this, the law which allows a servi- 
tude to be established or enlarged by long and open 
enjoyment against one whose preponderating interest 
it has been to be passive during the whole time neces- 
sary for its acquisition, seems more reasonable and 
more consistent with public convenience and natural 
equity, than one which would enable him, at any dis- 
tance of time (whenever his views of his own interest 
may have undergone a change), to destroy the fruits of 
his neighbor's diligence, industry and expenditure. 
The law of ancient rights, as it stood before the Pre- 
scription Act, was a stronger example of the applica- 
tion of these principles; the easement in that case 
being more purely negative. [cannot agree with those 
who think that law too exceptional and anomalous 
to furnish an analogy, or exemplify a principle, appli- 
cable to any other case. The servitude non altius tol- 
lendi, ne luminibus officiatur, was as well known to 
the Roman jurisprudence as the servitude oneris 
ferendi, or any other; and if natural and not only 
technical reasons are to be regarded, it is difficult to 
conceive any thing more needful for the comfort of life 
and enjoyment of house property than the unob- 
structed enjoyment of light. There is no actionable 
wrong done by opening new lights which overlook a 
neighbor's land; and to obstruct them by building or 
erecting hoards on that land, when there is no other 
motive for doing so than to prevent them from ripen- 
ing into an easement, is as seldom likely to be conven- 
iently practicable as the obstruction of the vertical or 
lateral support of buildings by excavation or other- 
wise. But these have not been regarded as sufficient 
reasons why the right to lights should not be gained 
by an enjoyment and user for more than twenty years. 
From the view which I take of the nature of the right 
of support, that it is an easement, not purely negative, 
capable of being granted, and also capable of being in- 
terrupted, it seems to me to follow that it must be 
within the second section of the Prescription Act (2 & 
83 Will. 4, ch. 71), unless that section is confined (as 
Erle, C. J., in Webb v. Bird appears to have thought) 
to rights of way and rights of water. The opinion to 
that effect, expressed by that eminent judge, was not 
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necessary for the decision of Webb v. Bird, nor can I 
perceive that any concurrence in it was expressed by 
Willes and Byles, JJ., who agreed in the decision. The 
point then determined was, that a claim to have free 
access for all the winds of heaven to the sails of a 
windmill, was too large and indefinite in its nature to 
be acquired by use or to be capable of interruption, 
within the meaning of the second section of the Pre- 
scription Act. That determination I assume to have 
been correct. But Ido not think it possible, without 
a degree of violence to the express terms of the act for 
which neither its context nor its policy (as expressed 
in the preamble) affords any justification, to restrict 
the operation of the second section to “the two de- 
scriptions of easements therein specified, viz., the right 
toa way or water-course.’’ The expressed policy of 
the act is large and general; it is to prevent claims of 
prescription from being defeated by showing a com- 
mencement within time of legal memory. Why should 
not this extend to other easements besides ways and 
water-rights, and lights, which (by the third section) 
are specially provided for, and exceptionally favored? 
In terms, the second section extends to ‘‘every claim 
which could be lawfully made at the ,jcommon law by 
custom, prescription, or grant to any way, or other 
easement, or to any water-course, or the use of any 
water, to be enjoyed or derived upon, over or from 
any land or water.”’ The interjection of the words, 
* or other easement,’’ between ways and water-courses 
may seem singular; but I cannot think that they ought 
therefore to be reduced to silence, or arbitrarily lim- 
ited. If any explanation of the place in which they 
occur is necessary, it may, I think, be found in the 
separate mention, which follows, of “land” and 
“water.” Reddendo singula singulis, the words (as it 
seems to me) may be read thus: ‘‘ Any way, or other 
easement to be enjoyed or derived upon, over or from 
any land, or any water-course, or use of water to be 
enjoyed or derived upon, over or from any water.” 
So reading them, they would include (unless there is 
something else in the statute to exclude it, and I find 
nothing) the easement of support. I am not insensible 
to the probability that there may be some error in an 
opinion which seems to be opposed to that of all the 
learned judges in both the courts below, and of most 
of those by whom your lordships have been assisted 
on this occasion. They did not all advert to the Pre- 
scription Act, but of those who did, Lindley, J., was, 
I think, the only one who expressed any doubt. The 
opinion of those learned judges may possibly have 
been in some degree influenced by what was said by so 
distinguished a judge as Erle, C. J., in the case of 
Webb v. Bird, which was cited for this purpose by Lush, 
J. Tothose who consider that the right of support 
was not an easement, or that it was of so purely nega- 
tive a character as to be incapable of being granted, or 
of being interrupted within the meaning of the statute, 
the conclusion that the statute did not apply to it 
would naturally follow. I have already stated my 
reasons for not assenting to those premises. The point 
may probably not now require decision; because the 
same practical conclusion may be reached by your 
lordships (as it has been by all the learned judges ex- 
cept Cockburn, C. J., Mellor, J., and Brett, L. J.,) by 
a different road. But havingaregard to its possible 
importance in other cases, I have not thought it right 
to withhold the expression of the opinion which, after 
much consideration, I have myself formed upon it. 
Assuming the statute to apply, what would be its effect ? 
Cockburn, C. J., thought it would be nugatory. It is 
undoubtedly true that under the second section there 
isan important difference between a forty years’ and 
a twenty years’ user. Forty years’ user has the same 


effect which under the third section twenty years’ user 
has as to light; it makes the right absolute and inde- 
feasible, unless it is shown to have been enjoyed by 





consent or agreement in writing. But twenty years’ 
user, under the second section, may be defeated ‘in 
any other way”’ in which it was previously —i. e., be- 
fore the lst August, 1832—‘‘liable in law to be de- 
feated,”’ except that it can no longer be defeated or 
destroyed by showing only that it was first enjoyed at 
any time prior to such period of twenty years.’’ The 
effect of this, as I understand it, is to apply the law of 
prescription, properly so called, to an easement en- 
joyed as of right for twenty years, subject to all de- 
fenses to which a claim by prescription would previ- 
ously have been open, except that of showing a 
commencement within time of legal memory. To 
allege that there was no evidence from which a grant 
could be presumed, or that there was evidence from 
which it ought to be inferred that there was in fact no 
grant, would not, as I understand the law, have been, 
before the 1st of August, 1832, a competent mode of 
defeating or destroying any claim to an easement by 
prescription, and no jury would have been directed to 
find a grant in any such case, when there was no proof 
of a commencement within time of legal memory. 
The section therefore, assuming it to apply, would in 
the present case be sufficient to establish a title by pre- 
scription to the right claimed by the plaintiffs, unless it 
had been enjoyed vi. or clam, or precario. Of vi, or 
precario, there is here no question. Supposing how- 
ever that the second section of the Prescription Act 
ought not to be held to apply to the easement of sup- 
port, the same result would practically be reached by 
the doctrine that a grant, or some lawful title equiva- 
lent to it, oughtto be presumed after twenty years’ 
user. As to this I think it unnecessary to say more 
than that I agree with the view of the authorities 
taken by Lush, J., by the majority of the judges in 
the Court of Appeal, and by all the learned judges 
who attended this house (unless Bowen, J., who pre- 
ferred to rely upon the equitable doctrine of acquies- 
cence, is an exception) in their answers to the first two 
questions proposed to them by your lordships. Upon 
the other three questions proposed to the learned 
judges, which involve the doctrine of clam, as applied 
to the easement of support, there has been much dif- 
ference of opinion; four of the learned judges being 
in the plaintiff's favor, and the other three thinking 
that the jury were not properly directed on that point. 
The inquiry on this part of the case is as to the nature 
and extent of the knowledge or means of knowledge 
which aman ought to be shown to possess, against 
whom aright of support for another man’s building is 
claimed. He cannot resist or interrupt that of which 
he is wholly ignorant. But there are some things of 
which all men ought to be presumed to have knowl- 
edge, and among them, I think, is the fact that accord- 
ing to the laws of nature a building cannot stand 
without vertical or (ordinarily) without lateral sup- 
port. When anew building is openly erected on one 
side of the dividing line between two properties, its 
general nature and character, its exterior and much 
of its interior structure, must be visible and ascer- 
tainable by the adjoining proprietor during the course 
of its erection. When, as in the present case, a pri- 
vate dwelling-house is pulled down* and a building of 
an entirely different character, such as a coach or car- 
riage factory, with a large and massive brick pillar and 
chimney stack, is erected instead of it, the adjoining 
proprietor must have imputed to him knowledge that 
a new andenlarged easement of support (whatever may 
be its extent) is guing to be acquired against him, un- 
less he interrupts or preventsit. The case is, in my 
opinion, substantially the same as if a new factory had 
been erected where no building stood before. Having 
this knowledge, it is, in my judgment, by no means 

* It appeared from the evidence that the external walls of the 


respondent’s house were not pulled down, though the internal 
arrangements were entirely altered. 
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necessary that he should have particular information 
as to those details of the internal structure of the 
building on which the amount or incidence of its 
weight may more or less depend. If he thought it 
material he might inquire into those particulars, and 
then if information were improperly withheld from 
him, or if he received false or misleading information, 
or if any thing could be shown to have been done 
secretly or surreptitiously, in order to keep material 
facts from his knowledge, the case would be different. 
But here there was no evidence from which a jury 
could have been entitled to infer any of these things. 
Every thing was honestly and (as far as it could be) 
openly done, without any deception or concealment. 
The interior construction of the building was indeed 
such as to require lateral support beyond what might 
have been necessary if it had been otherwise con- 
structed. But this must always be liable to happen 
whenever a building has to be adapted to a particular 
use. The knowledge that it may or may not happen 
is, in my opinion, enough if the adjoining proprietor 
makes no inquiry. I think therefore that in this case 
the kind and degree of knowledge which the adjoining 
proprietor must necessarily have had was sufficient; 
that nothing was done clum, and that the evidence did 
not raise any question on this point which ought to 
have been submitted to the jury. My opinion there- 
fore, upon the whole case, is in favor of the respond- 
ents, the plaintiffs in the action, and against the appel- 
lants; and the motion which I have to make to your 
lordships is that the judgment of the court below be 
affirmed and the appeal dismissed with costs. 

Lords Penzance, Coleridge, Blackburn and Watson 
concurred. 

Judgment of the Court of Appeal affirmed and ap- 
peals dismissed with costs. 


——___+_>___——. 


ATTACHMENT OF CORPORATE STOCK. 


RHODE ISLAND SUPREME COURT, MAY TERY, 1881. 


BECKWITH V. BuURROUGH.* 


B. owning certain corporate shares transferred them on the 
books of the corporation as collateral security toG. The 
arrangements between B. and G. being ended, G., at B.’s 
request, indorsed and transferred the certificate of the 
stock to D., acreditor of B. Before any transfer had been 
made on the books of the corporation from G.to D. the 
stock was attached as the property of B. by B.'s creditors. 
The charter of the corporation contained no provision as 
to the transfer of stock, but the by-laws provided that 
**all transfers of stock shall be made in the books of the 
company.” On a bill in equity brought to establish the 
lien of the attachment, held, that in the absence of a 
fraudulent intent on the part of B.in the transfer of the 
stock the attachment could not be sustained. 

Held further, that at the time of the attachment B. had neither 
the legal title to the stock which was in G., nor the equita- 
ble title which was in D. 


ILL in equity to establish alien. The opinion states 
the case. 


George Fuller, John D. Thurston and James M. Rip- 
ley, for complainant. 


Nathan W. Littlefield, for respondents. 


Durreez, C. J. The bill shows that December 13, 
1878, the complainant and one John T. Mauran having 
aclaim by promissory note against the defendant Bur- 
rough, commenced an action at law against him in this 
court to recover the same, causing the writ to be served 
by the attachment of all his right, title and interest in 
two hundred and fifty shares of the capital stock of the 
American Enamel Company, which stock once be- 





* To appear in 13 Rhode Island Reports. 








longed to him, but had before the attachment been 
transferred by him on the transfer book of the cor- 
poration into the name of one Mary A. Gerald; that 
they recovered judgment against Burrough and took 
out execution thereon, which was levied on said stock, 
and that at the executionsale all his right, title and 
interest in the stock was sold to the complainant, and 
was conveyed to him in due form by the sheriff. The 
bill alleges that the stock was fraudulently transferred 
by Burrough after he had become insolvent, for the 
purpose of hindering, delaying and defrauding his 
creditors, and seeks relief by having the transfer an- 
nulled and the stock transferred to the complainant on 
the transfer book of the corporation. The answer of 
Burrough denies that he was insolvent when he made 
the transfer, or that he made it with any intent to 
hinder, delay or defraud his creditors, and on the 
contrary, avers that the stock was transferred to Mary 
A. Gerald July 11, 1878, in pursuance of an agreement 
or understanding previously had with her that she 
would lend him on security thereof several thousand 
dollars’ worth of United States bonds to enable him to 
raise money to pay his debts, but that after the trans- 
fer had been made the said Mary changed her mind 
and declined to lend the bonds, and that subsequently, 
October 4, 1878, at the request of one Lucian Draper, to 
whom he was indebted in about the sum of $10,000, he 
requested the said Mary to transfer the stock to said 
Draper, and that said Mary, agreeably to his request 
or direction, transferred the stock, by transfer indorsed 
on the certificate, to Draper to secure the payment of 
said $10,000, or to pay the same so far as it would go, 
and that at or about said October4, before the attach- 
ment, he delivered the certificate so indorsed to Draper. 
The answer also avers that said Draper did not apply 
to perfect the transfer on the books of the corporation 
until after the attachment, because he wished to raise 
money on the stock either by sale or hypothecation, 
and the certificate as indorsed being negotiable he 
could conveniently use it for that purpose. The an- 
swers of Mary A. Gerald and Lucian Draper confirm, 
so far as their knowledge extends, these statements of 
the answer of Burrough. 

The case is submitted on bill, answers and the proofs 
which have already been taken, and which substan- 
tially, though not fully in some points, support the 
answers, the right being reserved to try the question of 
fraud hereafter if it becomes material so to do. It is 
admitted that the charter of the American Enamel 
Company contains no provision in regard to the trans- 
fer of its stock, and that the by-laws provide that ‘‘all 
transfers of stock shall be made in the books of the 
company.”’ 

We understand that under the submission the parties 
wish to decide whether, on the pleadings and proofs, 
independent of any allegation of fraud, the complain- 
ant makes a case which entitles him to relief. Consid- 
ering the case in that light, we decide that the com- 
plainant acquired no title to the stock under the exe- 
cution sale, because Burrough, the execution debtor, 
had no title to it, legal or equitable, at the time of 
either the sale or the attachment, and consequently 
that, in the absence of fraud, the complainant is not 
entitled to relief. Burrough had no legal title, because 
before the attachment he had transferred the legal 
title, by transfer on the corporation books, to Mary A. 
Gerald, and she had accepted the transfer. It is true 
the purpose for which the stock was transferred failed, 
but because of that the legal title did not revert to the 
grantor by mere operation of law. It remained in the 
grantee, only a trust reverting, or rather resulting in 
favor of the grantor, investing him simply with the 
equitable title or estate. We consider it questionable 
whether such an equitable title or estate is liable to 
attachment or to sale on execution. The provisions 
of the statutes relating to the attachment of corporate 
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stock and to its sale on execution seem to contemplate 
the attachment and sale of the legal estate or title, or 
at least of that which is of record on the corporation 
books. Gen. Stat. R. I., chap. 197,§9; chap. 212, §18 
and §19. But conceding for the sake of the argument 
that a mere equitable interest or estate in corporate 
stock is liable to attachment and sale on execution, we 
must still decide that the complainant acquired no 
title, because the defendant Burrough had parted with 
his equitable estate before the attachment, having 
conveyed it away to Lucian Draper. This is so neces- 
sarily if the transfer on the certificate and the delivery 
of it by Burrough to Draper were effectual to pass the 
equitable title. Where the legal and the equitable 
titles unite in the same person it is well settled that 
such a transfer carries at least the equitable title, even 
when by statute, charter or by-law the title is declared 
to be transferable only on the corporation books. 
Lockwood v. Mechanics’ National Bank, 9 R. 1. 308, 331; 
Broadway Bank v. McElrath, 13 N. J. Eq. 24; The 
United Statesv. Vaughan, 3 Binn. 394; Grymes v. Hone, 
49 N. Y.17; Black v. Zacharie, 3 How. (U.S8.) 483; Par- 
rot v. Byers, 40 Cal. 614; Blouin v. Liquidators of 
Hart, 30 La. Ann. 714; Bank of America v. McNeil, 10 
Bush, 54; Field on Corp., §§131, 309. In the case at bar 
however the legal title was in one person and the 
equitable in another, and the question is, what in such 
a case is the effect of such a transfer? It may be that 
in such a case the equitable title would not always 
pass; as for instance if the transfer were made by the 
legal owner to pay a debt of his without the consent of 
the equitable owner. But we have no case like that 
here. Here the transfer was made not in violation of 
the trust, but in fulfillment of it. It was made under 
the direction of the equitable owner to secure or pay 
pro tanto his debt, and when made was delivered by 
him personally to the transferee. We think the equita- 
ble title must be held to have passed. An equitable 
assignment may be made without deed or writing, by 
any act intended to operate as such, a delivery of the 
evidences of title being particularly significant of such 
an intent. 2 White & Tud. Lead. Cas. Eq. (4 Amer. 
ed.) 1641, and that a pre-existing debt is a good consid- 
eration for such an assignment to secure or pay it, 
wholly or in part, see id. 1645. 

Without deciding therefore whether an unrecorded 
transfer would avail against an attaching creditor 
where the stock stood in the name of the debtor, we 
decide, for the reasons abeve given, that the complain- 
ant has not, independently of his charges of fraud, 
made out a case which entitles him to relief. 


UNITED STATES DISTRICT COURT AB- 
STRACT.* 

CARRIER OF PASSENGERS— LIABILITY FOR INJURY 
TO PASSENGER. — A steamship company is bound to 
observe the highest degree of care fora passenger’s 
safety, but is not responsible for accidents resulting 
from latent defects in machinery and not avoidable by 
such care. A passenger Ona steamship was injured by 
the fall of a boom caused by the drawing out of the 
shoulder of a swivel-hook from the band surrounding 
the block to which it was attached. It appeared that 
the accident must have resulted from a defect in the 
shoulder not discoverable by inspection of the block. 
Held, that the steamship was not liable. See Meier v. 
Railroad Co., 14 P. F. Smith, 225. U.S. Dist. Ct., E. 
D. Pennsylvania, June 14 1881. The Nederland. Opin- 
ion by Butler, D. J. 


INDIANS—POWER OF CONGRESS AS TO—MAY BE EX- 
ERCISED IN STATE— CONFLICT OF LAW. — The power 





of Congress to regulate the intercourse between the 
inhabitants of the United States and the Indian tribes 
therein, is not limited by State lines or governments 
but may be exercised and enforced wherever the sub- 
ject — Indian tribes — exists. Cases referred to: 
United States v. Tom, 1 Or. 27; United States v. Sax- 
aloff, 2 Sawy. 311; United States v. Matlock, 2id. 148; 
United States v. Yellow Sun, 1 Dill. 271; United States 
v. Cisna, 1 McLean, 256; United States v. Holliday, 3 
Wall. 407; Gibbons v. Ogden, 9 Wheat. 189; Brown v. 
Maryland, 12 id. 419; License Cases, 5 How. 573; United 
States v. Coombs, 12 Pet. 72. U.S. Dist. Ct., Oregon, 
July 15, 1881. United States v. Bridleman. Opinion 
by Deady, D. J. 


—__~.—_—_—. 


ILLINOIS SUPREME COURT ABSTRACT. 
JUNE 20, 1881.* 

CORFORATION — INTEREST NOT ALLOWABLE ON LIA- 
BILITY OF STOCKHOLDERS. — Interest is not recovera- 
ble in an action against a stockholder to enforce his 
liability to creditors of the corporation for double the 
amount of his stock. The adjudged cases as to the 
allowance of interest upon such a liability are not har- 
monious. Burr v. Wilcox, 22 N. Y. 551; Casey v. Galli, 
94 U. S. 673, are cases in which interest was allowed. 


“In Cole v. Butler, 43 Me. 401; Sackett’s Harbor Bank 


v. Blake, 3 Rich. Eq. 225, it was denied. The tenor of 
Illinois decisions is rather against the allowance of 
interest generally, except in cases where the statute 
authorizes it. Madison County v. Bartlett, 1 Scam. 69; 
Illinois Cent. Railroad Co. v. Cobb, 72 Ill. 148. Munger 
vy. Jacobson. Opinion by Sheldon, J. 


DECEIT — INTENT TO DECEIVE NECESSARY TO SUS- 
TAIN ACTION. — There is no authority which will sanc- 
tion a recovery in an action for deceit, unless a false 
representation has been made knowingly, with intent 
to deceive. As said in Weathford v. Fishback, 3 Scam. 
170: **Thefraud and the scienter seem to constitute 
the grounds of theaction. A knowledge of the falsity 
of the representations must rest with the party mak- 
ing them, and he must use means to deceive.’ Walker 
v. Hough, 59 Ill. 358; Mitchell v. Deeds, 49 id. 418; 
Tone v. Wilson, 81 id. 529. Schwabacker v. Riddle. 
Opinion by Craig, C. J. 


SALE OF REAL ESTATE — WHEN AFTER—ACQUIRED 
TITLE OF GRANTOR INURES TO GRANTEE.— A deed 
not purporting to convey an estate in fee simple abso- 
lute in the lands, as where it remises, releases and 
quitclaims to the grantee, his heirs and assigns forever, 
all the right, estate, title and demand whatsoever 
which the grantor has or ought to have to the property 
is not such a conveyance as that an after-acquired title 
of the grantor will inure to the grantee under the IIli- 
nois statute on that subject. It is a well-settled prin- 
ciple of the common law that if one conveys lands or 
other real estate with a general covenant of warranty 
against all lawful claims and demands, he cannot be 
allowed to set up against his grantee or those claiming 
under him any title subsequently acquired, either by 
purchase or otherwise. Such new title will inure by 
way of estoppel to the use and benefit of his grantee, 
his heirs and assigns. Comstock v. Smith, 13 Pick. 
119. But itis decided in this same case that a cove- 
nant ina deed of land that the grantor will warrant 
the land against all persons claiming under him does 
not estop him from setting upa title subsequently 
acquired by him, by purchase or otherwise. In Bell 
v. Twilight, 6 Foster (N. H.), 411, after quite a full 
discussion, the court say: ‘‘It seems to have been 
decided in many cases that where the deed of convey- 
ance is of all the right, title and interest ef tbe grantor 





* Appearing in 7 Federal Reporter. 





*To appear in 99 Illinois Reports. 
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in the land described, with covenants of ownership, 
general warranty, good right to sell, etc., the deed in 
such case only conveys such interest in the land as the 
grantor has at the date of the deed, and the covenants 
in the deed are to be regarded as having reterence to 
and as being qualified and limited by the grant.’’ In 
Bogy v. Shoab, 13 Mo. 378, it is recognized as being the 
rule that ‘“‘ where the grantor does not undertake to 
convey an indefeasible estate, but only such title as he 
has, and agrees to warrant it only against all claims 
derived from himself, he is understood to refer to ex- 
isting claims and incumbrances, and not to any title 
he might afterward derive from a stranger.’? And see 
to same effect Gee v. Moore, 14 Cal. 474; Allen v. Hol- 
ton, 20 Pick. 458; Blanchard v. Brooks, 12id. 46. See, 
also, Gibbs v. Thayer, 6 Cush. 32; Bennett v. Walker, 
23 Tll. 183. Holbrook v. Debo. Opinion by Sheldon, J. 


——_—_»__—_——— 
NEBRASKA SUPREME COURT ABSTRACT. 
JUNE, 1881. 


CHATTEL MORTGAGE — RELEASE OF LIEN OF, IN 
FRAUD OF JUNIOR MORTGAGE ON PART OF CHATTELS. 
— The holder of a chattel mortgage upon certain prop- 
erty, a portion of which was mortgaged subsequently, 
released from the lien of his mortgage the property not 
covered by the junior mortgage. This was dove fraud- 
ulently, to deprive the junior mortgagee of the full 
benefit of his security. Held, that if the first mort- 
gage covered property of sufficient value to satisfy it 
independently of that covered by the second mortgage, 
the latter mortgage would be satisfied out of that 
property in preference to the first one. Occupying 
this relation to the property and to each other, it was 
the right of the holderof the junior mortgage to 
redeem and have an assignment of the senior incum- 
brance. Renard v. Brown, 7 Neb. 449. Or, but for 
the release of said property not covered by the second 
mortgage, the first mortgagee might have been com- 
pelled first to look to that for payment. Story’s Eq. 
Jur., § 633; High v. Brown, 46 Iowa, 259. In Guion vy. 
Knapp, 6 Paige, 35, it was held that where a mortgagee 
with notice of successive alienations of parts of the 
mortgaged property released that part which was pri- 
marily liable, in equity, for the payment of the mort- 
gage debt, he should not be permitted to charge other 
portions with the payment of the mortgage, without 
deducting from the amount due the value of the part 
thus released. Jordan vy. Hamilton County Bunk. 
Opinion by Lake, J. 


CONSIDERATION — MORTGAGE BY THIRD PARTY TO 
SECURE DEBT NOT DUE WHEN, VOID FOR WANT OF. 
— G. purchased some wagons and gave his note there- 
for payable one year from date. Before the note was 
due and forthe purpose of securing it G.’s wife exe- 
cuted a mortgage upon her separate property. There 
was no other consideration than the debt due on the 
note for the mortgage. Held, that the mortgage was 
invalid for want of consideration, and could not be 
enforced. ‘ A consideration of some sort or other is 
so absolutely necessary to the forming of a contract 
that a nudum pactum, or agreement to pay any thing 
on one side without any compensation on the other is 
totally void in law, and a man cannot be compelled to 
perform it. Asif one man promises to give another 
£100, here there is nothing contracted for or given on 
the one side, and therefore there is nothing binding on 
the other. And however the man mayor may not be 
bound to perform it in honor or conscience, which the 
municipal laws do not take it upon them to decide, 
certainly those municipal laws will not compel the 
execution of what he had no visible inducement to 
engage for, and therefore the law had adopted the 
maxim of the civil law, that ex nudo pacto non oritur 





actio. But any degree of reciprocity will prevent the 
fact being nude.’’ 2 Blackst. Com. 445. ‘It is essen- 
tial to the validity of a contract that it be founded on 
a sufficient consideration. It was an early principle 
of the common law that a mere voluntary act of cour- 
tesy would not uphold an asswmpsit, but acourtesy 
showed bya previous request would support it. There 
must be something given in exchange, something that 
is mutual, or something which is the inducement to 
the contract, and it must be a thing which it is lawful 
and competent in value to sustain the assumption. A 
contract without consideration is a nudum pactum, 
and not binding in law, though it may be in point of 
conscience.”” 2 Kent Com. 463. Patteson, J., in 
Thomas vy. Thomas, 2 Q. B. 859, says: ‘* A considera- 
tion means something which is of some value in the 
eye of the law, moving from the plaintiff. It may be 
of some benefit to the defendant, or some detriment to 
the plaintiff, but at all events it must move from the 
latter.’’ In the case at bar the plaintiff surrendered 
nothing, nor did the defendants or either of them 
receive any benefit whatever from the execution of 
the mortgage. It was given to secure a note that had 
at that time nearly ten months to run, and there was 
no extension of the time of payment nor any consider- 
ation for its execution. It cannot therefore be en- 
forced. Wear & Co. v. Pierce, 24 Pick. 141; Connell 
v. Clifford, 45 Ind. 392; Smith v. Newton, 38 Ill. 230. 
Kansas Manufacturing Co. v. Gandy. Opinion by 
Maxwell, C. J. 


CORPORATION — FORFEITURE OF CHARTER FOR NON- 
USER. —It may be stated asa general principle that 
when there has been a misuser or nonuser in regard to 
matters which are of the essence of the contract be- 
tween the corporation and the State, and the acts or 
omissions complained of have been repeated and will- 
ful, they constitute a just ground of forfeiture. Com- 
monwealth v. Com. Bank, 28 Penn. St. 989; State v. 
New Orleans Gas Light Co., 2 Rob. (La.) 529; Day v. 
Stetson, 8 Greenl. 372; John v. Farmers’ Bank, 2 
Blackf. 367; All Saints’ Church v. Lovett, 1 Hall, 198; 
Hodsdon v. Copeland, 16 Me. 314; Penobscot Boom Co. 
v. Lamson, id. 224; Dartmouth College v. Woodward, 
4 Wheat. 658; 1 Black. Com. 485; 2 Kent Com. 312; 
Rex v. Saunders, 3 East, 119; Rex v. Pasmore, 3 Term, 
246; Eastern Archipelago Co. vy. Reginam, 2 E. & B. 
857. Accordingly where a corporation empowered to 
build a toll bridge or to maintain a ferry neglected to 
do either for several years, held, that its corporate 
rights and privileges would be forfeited in a proceed- 
ing by the State for that purpose. State of Nebraska 
ex rel Dilworth v. Council Bluffs and Nebraska Ferry 
Co. Opinion by the court. 


WISCONSIN SUPREME COURT ABSTRACT.* 








DEED — DESCRIPTION ON TAX DEED. — The descrip- 
tion of the land in a‘tax deed was “lot 3, and the 
north-east quarter of the north-west quaster, less seven 
acres of section 5,” of a specified township. Held, 
void for uncertainty. The following cases upon the 
question of description in tax deeds sustain these 
views: Head v. James, 13 Wis. 641; Curtis v. Super- 
visors, 22 id. 167; Green v. Lunt, 58 Me. 518: Inhab- 
itants Ordus v. Veazie, 61 id. 461; Lessee of Massie’s 
Heirs v. Long, 2 Ohio, 287; Treon’s Lessee v. Limerick, 
6 and 7 id. 161; Stewart v. Aten, 5 Ohio St. 257; Bid- 
well vy. Coleman, 11 Minn. 78. Johnson v. Ashland 
Lumber Co. Opinion by Taylor, J. 
| Decided June 4, 1881.] 


WAGERING CONTRACT — SALE OF GRAIN FOR FUTURE 
DELIVERY — SECURITY GIVEN ON GAMBLING SALE 





* To appear in 52 Wisconsin Reports. 
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vorp.—To uphold acontract in writing for the sale 
and delivery of grain at a future day, fora price cer- 
tain, it must affirmatively and satisfactorily appear 
that it was made with an actual view to the delivery 
and receipt of the grain, and not as a cover for a 
gambling transaction. The law upon this subject is 
clearly and well stated in Kirkpatrick v. Bonsall, 72 
Penn. St. 155; Rumsey v. Berry, 65 Me. 570; Gregory 
v. Wendell, 39 Mich. 337; and the views there expressed 
accord with common sense and the ordinary course of 
business transactions. As was remarked by Agnew, 
J., in the first case: ‘‘ We must not confound gambling, 
whether it be in corporation stock or merchandise, 
with what is commonly termed ‘speculation.’ Mer- 
chants speculate upon the future prices of that in 
which they deal, and buy and sell accordingly. In 
other words, they think of and weigh — that is, 
speculate upon —the probabilities of the coming mar- 
ket, ank act upon this lookout into the future in their 
business transactions; and in this they often exhibit 
high mental grasp and great knowledge of business, 
and of the affairs of the world. Their speculations 
display talent and forecast, but they act upon their 
conclusions and buy or sell in a bona fide way.”’” And 
the law does not condemn such transactions, providing 
the intention really is that the commodity shall be 
actually delivered and received when the time for 
delivery arrives. Consequently no legal objection ex- 
ists to such time contracts, which are to be performed 
in the future by the actual delivery of the property by 
the vendor, and the receipt and paymentof the price 
by the vendee, if the contract is in writing; and it is 
also true that a contract for the sale of goods to be 
delivered at a future day is not invalidated by the 
circumstance that at the time the contract was made 
the vendor has neither the goods in his possession nor 
has entered into an agreement to buy them. A party 
may go into the market and buy the goods which he 
has agreed to sell and deliver. Therefore a contract 
to deliver at a future day is not necessarily a wagering 
or gambling contract. But when such acontract is 
made as a cover for gambling, without any intention 
to deliver and receive the grain, but merely to pay and 
receive the difference between the price agreed upon 
and the market price at such future day, then it comes 
within the statute of gambling, and is void in law. 
Where some of the transactions between the parties 
which enter into the consideration of a note and mort- 
gage are mere gaming transactions, they render the 
whole security void. In the case In re Green, 7 Biss., 
Hopkins, J., said: ‘‘They advanced the margins at 
the time to make the gaming contract, and without 
their aid in that respect the contracts would not have 
been made. Soif these contracts are gaming contracts 
they must be held to have advanced the money for 
margins to make them, and their claim for repayment 
falls within the prohibited class mentioned in the act. 
They made the illegal contracts and advanced the 
money required to give them colorable validity. To 
take their case out of the statutes would be establish- 
ing a most flagrant evasion of its provisions.’’ Barn- 
ard vy. Backhaus. Opinion by Cole, C. J. 

[Decided July 7, 1881.] 


WATER — FILLING UP ARTIFICIAL DITCH CONVEYING 
WATER FROM LANDS GIVES NO ACTION AGAINST OWNER 
OF LOWER LANDS. — The fact that a railway company, 
in constructing its road-bed, has filied up an artificial 
ditch on the land of a third person, by which surface 
water was conducted from plaintiff's premises to a 
river, and has thus turned back the water upon said 
premises, is no ground of action. In Hoyt v. City of 
Hudson, 27 Wis. 656, it was in effect decided that under 
the rule of the common law which exists here an 
owner has the right to obstruct and hinder the flow of 
mere surface upon his land from the land of other 





proprietors; that he may even turn the same back 
upon the land of his neighbor, without incurring lia- 
bility for injuries caused by such obstructions. The 
same doctrine was laid down in Pettigrew v. Village 
of Evansville, 25 Wis. 223, where the question is very 
fully considered; also in Fryer v. Warne, 29 id. 511. 
There is a discrepancy in the decisions of the different 
States upon this subject, because some follow the rule 
of the civil law, which gives a servitude on the lower 
in favor of the superior estate. But here the rule of 
the common law has been already adopted. Accord- 
ing to that rule no natural easement or servitude ex- 
ists in favor of the owner of the higher ground to the 
fiow of mere surface water over the lower estate, but 
the owner of the latter may detain or divert the same 
without rendering himself liable in damages therefor. 
But this rule does not apply to a water-course, which 
implies a stream usually flowing in a definite channel, 
though it may at times be dry. Enbrick v. Richter, 
37 Wis. 226. But a water-course does not include 
mere surface water which is supplied by rains or melt- 
ing snow flowing in a hollow or ravine on the land. 
“ The obstruction of surface water or an alteration in 
the flow of it, affords no cause of action in behalf of a 
person who may suffer loss or detriment therefrom 
against one who does no act inconsistent with the due 
exercise of dominion over his own soil.”” Bigelow, C. 
J., in Gannan vy. Hargadan, 10 Allen, 106-110. But the 
owner of the lower land would have no right to ob- 
struct a water-course or divert a stream of water so as 
to cause damage to another without being responsible 
therefor. Foran injury thus occasioned he would be 
liable upon general principles as well as by the statute. 
That liability has often been enforced by the courts. 
Young v. C. & N. W. Ry., 28 Wis. 171; Lyon v. G. B. 
& Minn. Ry. 42 id. 538; Brown v. C. & 8S. Ry., 122 N. Y. 
486; Hatch v. Ver. Cen. Ry., 25 Vt. 49; Lawrence v. 
Railway, 71 Eng. Com. Law, 643; Hamden v. N. H. & 
N. Ry., 27 Conn. 158; Johnson vy. A. & St. L. Ry., 35 
N. H. 569, are a few of the many cases which might be 
cited in support of that proposition of law. In Water- 
man y. Conn. & Pass. Rivers R., 30 Vt. 610, it was held 
“that a railroad company may, asa question of pru- 
dence and care, as well be required to have regard to 
the prevention of damage toa land-owner by the ac- 
cumulation of surface water merely, as of a running 
stream, when the geographical formation and sur- 
rounding circumstances are such as to make it appa- 
rent to reasonable men that such precautions are 
necessary, and that ordinarily what would be a rea- 
sonable performance of that duty under a given state 
of circumstances would be a question of fact, and not 
a question of law for the court.’ O’Connor v. Fon 
Du Lac, Amboy & Peoria Railway Co. Opinion by 
Cole, C. J. 

(Decided June 4, 1881.] 

<otnininibiiipnagadined 


FINANCIAL LAW. 

NATIONAL BANK — TAXATION OF UNDER STATE 
LAW — INJUNCTION — WHO MAY MAINTAIN ACTION 
TO RESTRAIN COLLECTION OF TAX.—The restriction 
upon the power of a State to tax the shares of any 
national bank within its borders “‘ ata greater rate 
than is assessed upon other moneyed capital in the 
hands of individual citizens of such State’ (Rev. Stat., 
$5219), is intended to secure equality of valuation in 
the assessment of the stock, as well as equality in the 
rate of the tax after the assessment has been made. 
People v. Weaver, 100 U. 8. 539. An act for the taxa- 
tion of corporations generally does not exempt indi- 
viduals from assessment or taxation upon their personal 
property or moneyed capital invested in the shares of 
such corporations. Therefore the imposition of a higher 
assessment and heavier tax upon the shares of a na- 
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tional bank than those imposed upon the capital stock 
and personal property of other corporations within the 
State does not contravene section 5219 of the Federal 
Revised Statutes. Van Allen v. Assessors, 3 Wall. 
573; Delaware R. R. Tax, 18 id. 206; Farrington v. 
Tennessee, 95 U. S. 679. In such case however the 
failure of the assessors to place the names of the share- 
holders upon the assessment roll, in accordance with 
the requirement of the State statute, renders such tax 
illegal and void, although a separate list, with the 
knowledge of the shareholders, was kept by such as- 
sessors showing the names of all such shareholders, 
with the number of shares held by each, and the 
assessable value of all such shares. Westfall v. Preston, 
49 N. Y. 349; Clark v. Norton, id. 243. The collection 
of such tax will not however be enjoined upon the 
application of a shareholder, upon the mere ground of 
such illegality. Dows v. City of Chicago, 11 Wall. 108; 
Mitchell v. Commissioners of Leavenworth, 91 U. 8. 
206. Inorder to prevent a multiplicity of suits how- 
ever the collection of such tax will be enjoined upon 
the application of the bank, where the latter is re- 
quired by the statute under which the assessment was 
made to retain so much of any dividend or dividends 
belonging to such shareholders as shall be necessary to 
pay any taxes assessed in pursuance of the act. Cum- 
mings v. Nat. Bank, 101 U.S. 157; Nat. Albany Ex. 
Bank v. Hills, 5 Fed. Rep. 248. U. 8. Cire. Ct., N. D. 
New York, March 27, 1881. Albany City National 
Bank vy. Maher. Opinion by Wallace, D. J. (6 Fed. 
Rep. 417.) 


SUBROGATION — WHEN HOLDER OF NOTE MAY CLAIM 
RIGHTS OF INDORSER UNDER CHATTEL MORTGAGE — 
MORTGAGE OF AFTER-ACQUIRED PROPERTY. — (1) 
Where the makers and indorsers of negotiable paper 
are insolvent the holders thereof may, upon the princi- 
ple of subrogation, avail themselves of the rights of 
such indorsers arising under a chattel mortgage given 
them by the makers to secure them against loss because 
of their liability as indorsers. (2) In equity the right 
of mortgagees in after-acquired property under a 
chattel mortgage covering such property, as well as 
stock in hand, is superior to that of general creditors 
of the insolvent mortgagors. This right is not de- 
feated by the neglect of the mortgagees to record their 
mortgage before the mortgagors became insolvent. 
Authorities cited: Sawyer v. Turpin, 91 U. 8. 121; 
Mitchell v. Winslow, 2 Story, 99. U.S. Cire. Ct., Min- 
nesota, June, 1881. Nutional Shoe and Leather Bank 
of Auburn v. Small. Opinion by Fox, D. J. (7 Fed. 
Rep. 837.) 


WAGERING CONTRACT —SALE OF CORPORATE STOCK 
ON MARGINS. — Where there is an agreement for the 
sale of corporate stock for future delivery, it being 
understood that there will be no actual delivery of the 
stock, but that one party will pay to the other if the 
stock falls in price, and the other to him if it rises in 
price the difference of the rise or fall, this is a dealing 
in differences or margins, a wagering contract, and 
void. As early as Pritchet v. Insurance Co. of North 
America, 3 Yeates, 458, it was ruled that whilst the 
British statute of 19 Geo. 3, chapter 37, did not bind in 
Pennsylvania, proprio vigore, yet that thesystem of 
national policy which aimed at the suppression of 
wagering policies, had even at that period been adopted 
by its courts, and in Edgell v. McLaughlin, 6 Whart. 
176, it was said that it was fortunate for Pennsylvania 
that there was in its highest tribunals no decision 
favorable to the recovery of a wager, and that the only 
decision then existing upon the subject was expressly 
in point to the contrary. Between this case and that 
of Brua’s Appeal, 5 P. F. S. 299, there are very many 
decisions condemnatory of wagering contracts in the 
way of betting on horse races, elections, etc. Brua’s 
Appeal is in point however, upon the matter, It was 





there held that a contract to purchase shares of stock 
without the intention to deliver or receive them was a 
gaming contract. The court said: ‘It is said the form 
in which the contract appears enters largely into the 
business of stock brokerage. This is a mistake; the 
bona fide purchase of stock no doubt can be conducted 
in a legitimate way, and is so generally without 
trenching in the least on the gambler’s province. If 
this be impossible however the fewer licenses that are 
issued for such a business the better. Any thing 
which induces men to risk their money or property 
without any other hope of return than to get for 
nothing any given amount from another is gambling, 
and demoralizing to the community, no matter by 
what name it may be called.”” Then there is Smith vy. 
Bouvier, 20 P. F. Smith, 325, in which Brua’s Appeal 
is approved, and the distinction noted between bona 
fide time contracts and those of a purely wagering 
character. Next in order comes Fareira v. Gabell, 8 
Norris, 89, in which there it a per curiam opinion 
adopting the very clear and satisfactory opinion of the 
court below, aud approving Smith v. Bouvier and 
Brua’s Appeal. Then comes North v. Phillips, 8 Nor- 
ris, 250; Gheen, Morgan & Co. y. Johnson, 9 id. 38, and 
last of ail Ruchizky v. De Haven, but recently deliv- 
ered, and Smith v. Thomas, 24 Alb. L. J. 72. The 
English decisions are in harmony with those rulings. 
Grizewood y. Blane, 11 Com. B. 526. Pennsylvania 
Sup. Ct., March 7, 1881. Dickson’s Executor v. Thomas. 
Opinion by Gordon, J. 
> 


INSURANCE LAW. 


FIRE POLICY — APPLICATION PART OF CONTRACT— 
EVIDENCE — CONDITION AS TO TITLE — ESTOPPEL — 
AGENT WRITING DOWN FALSE ANSWERS IN APPLICA- 
TION — WAIVER. — (1) By the terms of a fire insurance 
policy the application was made part of it, “to be 
used and resorted to in order to explain the rights and 
obligations of the parties thereto.” Held, ina suit on 
the policy, that the application and policy were parts 
of one contract and that the policy could not be given 
alone in evidence by the insured. Lycoming Ins. Co. 
y. Sailer, 17 P. F. Smith, 108. (2) M. was in possession 
of real estate under a parol contract of purchase and 
had paid a part of the purchase-money. Held, that he 
had an insurable interest therein. The fact that the 
legal title of property is in another does not deprive a 
person having an equitable interest therein from in- 
suring it. Such equitable interest is recognized asa 
valid insurable interest. A vendee of real estate, in 
possession under a contract to purchase, has an insura- 
ble interest in the property to the extent of his inter- 
est, and generally any person who has any interest in 
the property, legal or equitable, or who stands in such 
arelation thereto that its destruction would entail 
pecuniary loss upon him, has an insurable interest to 
the extent of his interest therein, or of the loss to 
which he is subjected by the casualty. Wood on Ins., 
§ 257; Smith v. Bowditch Ins. Co., 6 Cush. 448; Aitna 
Ins. Co. v. Tyler, 16 Wend. 385; Traders’ Ins. Co. v. 
Robert, 9 id. 406; Locke v. North American Ins. Co., 
13 Mass. 67. The fact that the title of the insured to 
the property is defective or invalid even, will not de- 
prive him of his insurable interest therein, if he is in 
the possession and use thereof under a bona fide claim 
of title legal or equitable. Wood on Ins., § 274; Farm- 
ers, etc., Trust Co. v. Harmony Ins. Co., 51 Barb. 33; 
Redfield v. Holland Purchase Ins. Co., 56 N. Y. 354; 
Columbia Ins. Co. v. Lawrence, 2 Pet. 25; Columbia 
Ins. Co. v. Cooper,14 Wright, 841; Harris v. York Ins. 
Co., id. 348; Coursin vy. Pennsylvania Ins. Co., 10 id. 
323. (3) Where the insurance company sets up that 
answers given by the insured in his application for the 
policy were false and thus the policy is void, the in- 
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sured may, to meet the defense, by parol show that 
truthful answers were given to the company’s agent, 
who made the errors in writing the application. Smith 
v. Farmers, etc., Ins. Co., 8 Norr. 287; Edenberger v. 
Protective Ins. Co., id. 404; American Cent. Ins. Co. 
vy. McLanathan, 11 Kans. 533; Franklin v. Atlantic 
Fire Ins. Co., 42 Mo. 457; Rawley v. Empire Ins. Co., 
36 N. Y. 550. (4) A waiver of notice and proof of loss, 
within a specified time designated in the policy, may 
be inferred from a denial of their obligation, by the 
insurers, exclusively on other grounds than the omis- 
sion to give such notice. Inland Ins. Co. v. Stauffer, 
9 Cas. 397; State Ins. Co. of Missouri v. Todd, 2 Norr. 
272; Farmers’ Ins. Co. of Schuylkill Co. v. Moyer, 38 
Leg. Int. 232. Pennsylvania Sup. Ct., June 20, 1881. 
Farmers and Mechanics’ Fire Insurance Co. v. Meckes. 
Opinion by Green, J. 


LIFE POLICY — BENEFICIARY HAS VESTED INTEREST 
1x.—The beneficiary named in a policy of life insur- 
ance has a vested interest in the proceeds of a paid-up 
policy, given in exchange for such life policy. A writ- 
ten agreement, executed before the surrender of the 
life policy, stipulating that the said proceeds should be 
placed in the hands of a trustee, and distributed as 
therein provided, is voidable by an infant beneficiary 
when such agreement did not constitute the substan- 
tial consideration for the exchange of the policies. 
Authorities referred to, Clark v. Durand, 12 Wis. 223; 
Kerman v. Howard, 28 id. 108; Foster v, Giles, 8 N. W. 
Rep. 217; Charter Oak Ins. Co. v. Brant, 47 Mo. 419; 
Gambs v. Covenant Ins. Co., 50 id. 44; Ricker v. Char- 
ter Oak Ins. Co., 6 N. W. Rep. 771; Sandrum y. 
Knowles, 22 N. J. Eq. 594; Bliss L. Ins., § 317. U.S. 
Cire. Ct., KE. D. Wis., May, 1881. Brockhaus v. Kemna. 
Opinion by Dyer, D. J. 7 Fed. Rep. 609. 

——IN FAVOR OF WIFE AND CHILDREN OR REPRE- 
SENTATIVES INURES TO GRANDCHILD AND IS NOT AS- 
SIGNABLE BY INSURED.— The statutes of Kentucky 
provide thus: ‘* A policy of insurance on the life of 
any person, expressed to be for the use of any married 
woman, whether procured by herself, her husband, or 
any other person, shall inure to her separate use and 
benefit and that of her children, independently of her 
husband or his creditors, or the person effecting the 
same or his creditors.”’ ‘‘ When a policy is effected by 
any person on his own life, or on the life of another, 
expressed to be for the benefit of a third person, the 
person for whose benefit it was made shall be entitled 
thereto against the creditors and the representatives of 
the person effecting the same.”’ C. insured his life in 
1872 for $5,000, payable to his wife and children or their 
representatives. At that time insured had three chil- 
dren, all minors and unmarried. In afew days there- 
after his wife died. He continued to pay the annual 
premiums as they fell due, until 1878, when he died, 
having survived all his children, two of whom died in 
infancy and unmarried, and one, having married, left 
an only child, D., and her husband surviving her. 
Before his death, and after the death of all his children, 
the insured assigned and delivered the policy to his 
niece, R., intending it as a gift to‘her. Held, that the 
policy should be construed as if it were payable to 
such of the children as should survive the insured, and 
the surviving issue of such as might die during life. 
The insured had no interest in the policy and the as- 
sigument by him to R. gave her no right to any part of 
the proceeds. When the wife of insured died her in- 
terest in the policy inured, under the statute, to the 
benefit of her children, When one of the children 
subsequently died without living issue, and the policy 
Was again renewed by the payment of the annual pre- 
mium, there was in a modified sense, a new contract 
(Thompson vy. Cundiff, 11 Bush, 573), which inured to 
the benefit of the children then living, there being no 
issue of those who were dead. So that at the death 








of D., the last survivor of the children of the insured, 
she was the sole beneficiary. Atthe time the policy 
was last renewed before her death, D. was the only 
surviving child of the insured, and as she was the only 
living person answering the description of beneficiaries 
as contained in the policy, as the other beneficiaries had 
died without issue, it is to be taken to have been re- 
newed for her sole benefit. When it was last renewed 
she was dead, and there was no person living answer- 
ing the description except her surviving child, who is 
her representative within the meaning of that word as 
used in the policy. In Insurance Co. vy. Palmer, 42 
Conn. 50, the policy was payable to the wife if she 
survived her husband, if not, to their children. The 
husband survived the wife, and one of the children 
died, during the life of the father, leaving issue. It 
was held that the issue took the interest to which his 
father would have been entitled if he had survived the 
insured, Kentucky Court of Appeals, Sept., 1880. 
Robinson v. Duval. Opinion by Cofer, C. J. 





RECENT ENGLISH DECISIONS. 

DEFINITIONS — TIDAL NAVIGABLE RIVER NOT THE 
“sea.’’— A navigable and tidal river at a spot some 
considerable distance from its mouth (thirty miles) is 
not the sea within the meaning of 48 Geo. 3, chap. 75, 
so as to render the county chargeable with the ex- 
penses of burying persons whose bodies may have been 
cast or brought on shore from a wreck occurring near 
such spot. Q. B. Div., April 2, 1881. Church Wardens 
of Woolwich vy. Robertson. Opinions by Lindley and 
Mathew, JJ. 44 L. T. Rep. (N.8.) 747. 


LEASE — COVENANT FOR RENEWAL DEPENDENT ON 
LESSEES OBSERVING OTHER COVENANTS. — A_ lease 
contained a covenant that the lessee should be entitled 
‘‘on giving six months’ notice’ before the expiration 
of the term, to have a further lease from the expiration 
of the original term ‘‘upon the lessee paying the rent 
and performing and observing the covenants of this 
present lease.’”? The lessee gave notice at the time 
stated. At the date of the notice and at the date of 
its expiration there was an existing breach of a cove- 
nant to paint. During the currency of the notice the 
lessor accepted rent. Jleld, that the performance of 
the lessee’s covenants was a condition precedent to his 
being entitled to a new lease, and that the lessee could 
not therefore enforce the granting of it. The court 
declined to decide whether he would have been so en- 
titled if the breach had been remedied before the ex- 
piration of the notice. Held, also, that the landlord 
had not by accepting rent waived his right to take this 
advantage of the breach. Cases referred to: Simpson 
y. Titterell, Cro. Eliz, 642; Anonymous, 4 Leon.50; Hays 
v. Bickerstaffe, 2 Mod. 34; Boone v. Eyre, 1 H. BL. 273; 
Duke of St. Albans v. Shore, id. 270; Porter v. Shep- 
hard, 6 Term R. 665; Davis v. Thomas, 1 Russ. & My. 
506; Dawson v. Dyer, 5 B. & Ad. 584; Gray v. Friar, 
4H. L. Cas. 565; Stavers v. Curling, 3 Bing. N. C. 355; 
Job v. Bannister, 2K. & J. 374; 8S. C. on app., 28 L. T. 
Rep. 242; Finch v. Underwood, 34 L.T. Rep. (N. 8.) 779. 
Ch. Div., April 29, 1881. Bastin v. Bidwell. Opinion 
by Kay, J. 44 L. T. Rep. (N. 8.) 742. 


MARITIME LAW — JURISDICTION —SUIT ON FOREIGN 
JUDGMENT. — The Admiralty Division of the High 
Court of Justice cannot entertain a suit in rem ona 
foreign judgment in personam for damages arising out 
of acollision. Semble, a foreign judgment in rem for 
damages by collision can be sued upon in England in 
rem. Casecited: The Bold Buccleugh, 7 Moore P. C. 
Cas. 267. Ct. of App., May 4, 1881. The City of Mecca. 
Opinions by Jessel, M. R., and Baggallay, L. J. 44 L. 
T. Rep. (N. 8.) 750. 
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WILL— LEGACY ON CONDITION OF MARRIAGE WITH 
GUARDIAN’S CONSENT. — A testator appointed his wife 
the sole guardian of his children during minority, and 
bequeathed to his daughter C. E. certain pecuniary 
legacies ‘“‘upon her attaining the age of twenty-one 
years, or on her marriage with the consent of her 
guardian or guardians, which should first happen.” 
After the death of the testator and his wife, and while 
no guardians were in existence, C. E. married without 
any consent, and died under twenty-one. Held (af- 
firming the decision of Fry, J.), that the gift had never 
vested, inasmuch as the condition of consent could 
have beeu fulfilled by the appointment of a guardian 
by the Court of Chancery, and the obtaining such 
guardian's consent, and that the failure to fulfill the 
condition was attributable only to C. E.’s own default 
and not to any impossibility. Dawson v. Oliver-Mas- 
sey, 34L. T. Rep. (N. 8.) 120, 551; L. Rep., 2 Ch. Div. 
distinguished. Ct. of App., May 13, 1881. Re Brown’s 
Trusts. Opinions by James & Lush, L. JJ. 44 L. T. 
Rep. (N. 8.) 758. 


INSURANCE — MARINE POLICY — PERILS OF THE SEA. 
— Plaintiff's ship was chartered by the Admiralty 
Commissioners for three months certain, and thence- 
forward until notice given. The charter-party con- 
tained a clause entitling the charterers, if the ship 
became incapable to perform efficiently the service 
contracted for, to put her out of pay. Before the 
expiration of three months the ship struck a rock, and 
was injured and had to be put under repair. She was put 
out of pay and discharged from the service. Plaintiffs 
were insured for three months on “ freight outstand- 
ing.”” Defendants underwrote the policy, knowing of 
the existence of the charter-party, but not knowing its 
terms. In anaction on the policy, held (reversing the 
judgment of Brett, L. J.), that the loss of freight was 
not a loss by perils of the sea, and therefore plaintiffs 
were not entitled to recover. Ct. of App., April 13, 
1881. Inman Steamship Co. v. Bischoff. Opinion by 
Bramwell, L. J, 441. 'T. Rep. (N. 8.) 763. 











CORRESPONDENCE. 


CONDITIONAL SALES. 


Editor of the Albany Law Journal: 

In your consideration of ‘‘ Conditional Sales,’’ and 
the apparently conflicting decisions of Wuit v. Green, 
36 N. Y. 556, and Ballard v. Burgett, 40 id. 314, has 
your attention been directed to the “explanation” of 
the Reporter, 46 How. 530? 

Judge Bockes, who wrote the opinion in Wait v. 
Green, there says: ‘‘The heresy of that case (Wait v. 
Green) should not be perpetuated.” 

This would seem to settle the question as to which 
of the above cases is authority in this State. 

Yours truly. H. E. B. 

OneEontTA, N. Y., Oct. 1, 1881. 


NEW YORK COURT OF APPEALS DECISIONS. 








HE following decisions were handed down, Tues. 
day, October 4, 1881: 


Judgment affirmed with costs — Morton v. Thurber; 
Olmstead v. Keyes & Vosburgh ; Brummer v. Cohn; 
Sherman v. Kane ; Gould v. The Cayuga County Na- 
tional Bank; Gillette v. Bate; Godfrey v. Hansen; 
Lawrence v. Miller; Barkley v. Wilcox ; The People ex 
rel. Emerick v. The Board of Fire Commissioners of the 
City of New York ; Show v. Jewett ; Burdett v. Taylor ; 
De Jongs v. Goldsmith ; Van Schoonhoven v. Curley ; 
Scott v. The Middletown, Unionville and Water Gap R. 
R. Co.; ion v. Baer; The Trenton Banking Co. v. 
Dr v. Havemeyer ; Poncher v. Blan- 











chard ; Davenport v. McChesney. —— Judgment af- 
firmed, without costs to either party in this court — 
Lehman v. Roberts. —— Judgment modified by adding 
the item of interest ($1,748.22), and as modified affirmed, 
with costs to appellant Winch —Winch v. The Mutual 
Benefit Ice Co.—— Judgment reversed and venire de 
novo ordered— O'Reilly v. The People.-—— Judgment 
reversed and new trial ordered, costs to abide event — 
Hood vy. Hood; Munger v. The Albany City National 
Bank ; Van Dyck v. McQuade; Pier v. Hanmore, Pier 
v. George ; The Mutual Life Ins. Co. of New York vy. 
Hoyt; Becker v. Hallgarten ; Dalton v. Smith ; Baxter 
v. Bell; Green v. Collins. —— Judgment reversed and 
complaint dismissed with costs — The Troy & Boston 
R. R. Co. v. The Boston, Hoosac Tunnel and Western 
R. R. Co. —— Orders of general and special terms re- 
versed and injunction order dissolved, without costs 
to either party— The People ex rel Clausen v. The 
Newburgh & Shawangunk Plankroad Co. —— Judgment 
reversed and new trial granted, withoutcosts to 
plaintiff, or Sarah A. Brentnall, but with costs to the 
appellant Rose Van Voorhis, and the respondents Ella 
and Elias, to be paid out of the estate — Van Voorhis 
v. Brentnall.—— Order affirmed and judgment absolute 
for respondents on stipulation, with costs — Heiser y. 
Hatch. —— Order denying new trial on defendant’s 
appeal affirmed, and plaintiff's appeal dismissed, with- 
out costs to either party in this court — Walker y. 
Spencer. —— Appeal dismissed, with one bill of costs 
to respondents — Keck v. Werder. —~ Appeal dis- 
-missed,with costs to the receiver — In the matter of the 
Attorney-General v. The Security Life Insurance and 
Annuity Co. 
—___.—___— 


NOTES. 
N Baile v. St. Joseph F. & M. Ins. Co.,13 Cent. L. 
J. 233, Sherwood, C. J., delivering the opinion of 
the Missouri Supreme Court, says: ‘ A caudal point, 
not presented in the oral agreement nor in defendant’s 
printed brief, is found appended thereto.’’ ‘Caudal 
point” is original, certainly. It probably means “a 
round, unvarnished tale." —~—Two rum cases attract 
our notice. In United States v. Ninety Demijohns of 
Rum, 8 Fed. Rep. 485, it was held that a demijohn is 
not a “bottle,” within a statute requiring imported 
liquors to be packed in packages of not less thana 
dozen bottles each. This is put on the ground that 
such packages of demijohns ‘‘ would be inconvenient 
and cumbersome.”’ In Boyd v. Bryant, 35 Ark. 69, an 
act is passed upon, forbidding the sale of intoxicating 
liquors within three miles of any academy, college or 
university, and including “bitters ’’ within its provis- 
ions. 

The following is the initiatory paragraph, literally 
and with punctuation, transcribed from a brief lately 
presented by an attorney to a high court sitting in 
Kentucky. It needs no comment: ‘The desire of 
Counsel to free your Honor, from an oral argument 
of length suggested, by the continuity of arduous 
labors since the commencement of the term and the 
appearing fatigue caused, by preceeding matters pre- 
vented full verbality, at the time upon the Propositions 
of Law —agreement and facts shown, by the papers of 
the controversy, as would otherwise have done.” — 
Kentucky Law Journal. 

In a commendatory notice of Mr. Snyder’s ‘‘ Great 
Speeches of Great Lawyers,” the London Law Journal 
says: ‘‘The forensic style of the American bar, as evi- 
denced in this volume, is not wanting in fluency and 
vigor; what it requires, to English taste, is restraint 
and condensation. The notes to the speeches are full 
and carefully written. 
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CURRENT TOPICS. 





HE New York Court of Appeals, in the case of 
O’ Reilly v. People, reported elsewhere in this 
issue, establishes the doctrine that to constitute an 
oath for the falsity of which an indictment for per- 
jury will lie, there must be an unequivocal state- 
ment by the affiant at the time of its administration 
that he takes upon himself the obligation of an 
oath. <A silent acquiescence in the act of the ac- 
knowledging officer who certifies that the oath has 
been administered when it has not, is not sufficient, 
even though the party intends to swear to the paper 
certified to and afterward makes use of it as a valid 
affidavit. The trial court in this case held that if 
the jury were satisfied that the prisoner meant to 
swear to the affidavit this was perjury if the affi- 
davit was false. We took occasion to criticise this 
ruling at the time (see 23 Alb. L. J. 201), remark- 
ing that the indictment was for false swearing and 
not for intending to swear falsely. The Court of 
Appeals adopt the view we then took, as we had no 
doubt it would if the case came before it. The 
rules of strict construction apply to criminal stat- 
utes, and it is neither proper nor just to hold a man 
guilty of an offense that he merely tries to commit, 
even though he afterward in fact supposes he has 
committed it. 





Messrs. J. R. Osgood & Co., of Boston, have in 
press an important and extensive work which will 
prove of considerable interest to the legal profes- 
sion. It is entitled ‘‘The Public Service of the 
State of New York,” and is a history of the State 
government under Governor Cornell. It will form 
three very large quarto volumes, and will be illus- 
trated with portraits of all the officers of the State 
—executive, legislative, and judicial—and will 
contain historical sketches of the several depart- 
ments from the earliest times. The sketch of the 
judiciary department has been prepared under the 
supervision of Chief Judge Folger, and is the only 
complete one to our knowledge, and alone will com- 
mend the work to the lawyers of our State. Ac- 
companying the portraits will be biographical 
sketches of the present judges of the Court of Ap- 
peals and the Supreme Court, and also of the four 
deceased judges of the Court of Appeals. These 
judicial portraits will be a very interesting feature 
of the work. Similar portraits of our old judges 
—Spencer, Bronson, Cowan, Beardsley, etc. — 
would be invaluable if they were attainable. The 
work will also contain views of all the State build- 
ings, and bids fair to be a sumptuous example of 
typographical and pictorial art. We have carefully 
examined the scheme of the work, which is under 
the editorial charge of Dr. Chadbourne, ex-presi- 
dent of Williams College, and the considerable 
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portions of it already executed, both literary and 
pictorial, as well as a completed similar work relat- 
ing to the State government of Massachusetts, issued 
last year by the same house, and have no doubt 
that the present work will prove an important and 
permanent contribution to the history of our State, 
and well worthy the patronage of our profession and 
the public. 


The procedure in the extradition of Exposito, 
who was recently surrendered to the Italian govern- 
ment, is, to say the least, peculiar, and should re- 
ceive the attention of the State department at the 
earliest moment. As is well known, Exposito was 
claimed as a fugitive from justice from Italy, it be- 
ing alleged that his true name was Randazzo, and 
that he had committed various robberies with vio- 
lence, and a murder or two. The offenses charged 
against him were numerous enough and heinous 
enough to justify his surrender, and it would seem 
that there should have been no difficulty in pro- 
curing that by the methods supposed to be usual. 
Exposito was arrested in New Orleans, where he re- 
sided, and was brought by steamer from that place 
to New York, where he was examined before a 
United States commissioner in accordance with the 
statute, and as a result of such examination deliv- 
ered to the Italian authorities. The arrest was 
made in New Orleans, under a United States war- 
rant directed thus: ‘*To any marshal of the United 
States,” ete., ‘‘to James Mooney.” Mooney was 
not a public officer but a private detective. There 
are United States commisioners in New Orleans 
having jurisdiction to examine in cases of extradi- 
tion, and as an important if not the principal ques- 
tion in the case was the identity of the accused, the 
injustice of conducting the examination before a 
commissioner fifteen hundred miles away is appa- 
rent. At New York the commissioner who had 
issued the warrant for arrest, and who held the ex- 
amination, assigned counsel to defend the accused, 
and gave him all opportunity to establish his right to 
a discharge that was then and there possible. At 
the conclusion of the hearing the commissioner de- 
cided to hold the prisoner to await the action of the 
government at Washington. This decision was 
made September 14, and forwarded to Washington 
on the 17th. On the 19th a warrant of extradition 
was issued by the State department, directing the 
surrender of the prisoner to the agent of the Italian 
government. This warrant was presented to the 
United States marshal in New York by the agent 
mentioned, and a request made that the matter be 
kept secret, which it appears was done for a while, 
for the prisoner was conveyed on board of a steamer 
about to leave for Europe, without opportunity to 
communicate with his counsel or his family. There 
were several irregularities, other than those men- 
tioned in the proceedings, that make the transaction 
not a very creditable exhibit of the fair play that 
is supposed to exist in criminal examinations and 
trials in this country, and which certainly ought to 
exist in extradition examinations where at the best 
the accused has not more than half a chance, 
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Japan, like unto New York, has its Code of Crimi- 
nal Procedure and its Penal Code, both recently 
enacted, and the latter to go into effect next year. 
As with us the provisions of these Codes provoke 
criticism, much of it unfavorable, from those who 
will be immediately interested in their operation, 
but it is believed that such changes as have been 
made by them in the criminal Jaw are in the direc- 
tion of progress. These changes are important, as 
they introduce to a considerable extent the ideas of 
a different and unlike social system, the Codes hav- 
ing been prepared by a French legist, who followed, 
as a model, the Code Napoleon. It is said that the 
peculiar customs and ancient laws of Japan have 
been incorporated into the work, but this has been 
done only when the spirit of modern legislation 
would permit it. Among the noticeable 
changes made by the new enactments are the sub- 
stitution of hanging for decapitation in inflicting 
the punishment of death, and the abolition of class 
distinctions in punishment. The advantage of the 
first-mentioned change is doubtful, but there can be 
no question that the latter is one of great moment, 
as it takes away privileges that rendered the favored 
ranks in many instances substantially not amenable 
to the criminal law. Teretofore an individual of 
any of those ranks would frequently have only to 
pay a small nominal fine for preciscly the same 
offense for which a person of an inferior caste would 
be compelled to undergo a long imprisonment. If 
the new Codes have no other merit than this, that 
they make the law of Japan no longer a respecter of 
persons, it is sufficient to entitle them to a trial. 
At any rate their adoption is an indication of a 
wonderful progress in that country toward Western 
ideas. 





more 


The mode of trial by jury seems to be in danger 
of being abolished in Ireland. In a report bya 
special committee of the House of Lords, appointed 
to inquire into the operation of the Irish jury laws, 
it is stated that juries in most districts in that coun- 
try have, during the recent agitation, been guilty of 
very gross misconduct, limited, however, to crimes 
arising out of disputes as to the occupation of land; 
crimes arising out of political or religious antagon- 
ism, and aggravated assaults. The report states 
that though the criminal may have been detected in 
the act of committing the crime, though he may 
have been arrested bearing upon his person traces 
which could leave no doubt as to his guilt, though 
his identity may have been clearly established, the 
jury have again and again either disagreed or found 
a verdict of acquittal. On other occasions the 
prosecution has been compelled to accept a plea of 
guilty upon an understanding that the defendants 
were to be liberated without punishment on their 
own recognizances. The committee very naturally 
remark that it is scarcely possible to conceive « 
more complete frustration of justice or one more 
calculated to demoralize society. The remedies 


proposed are to make the juries more intelligent by 
the infusion of classes which possess more educa- 
tion; to allow a change of venue in cases when a 











fair trial is not probable, and to commit to the mag- 
istrate without a jury the trial of offenses of infe- 
rior grade, and lastly, to suspend for a while the 
right to a jury trial in localities where the disturb- 
ing influences exist. The latter appears to be the 
only way out of the difficulty. In a neighborhood 
where one who violates the law has the popular sym- 
pathy a jury trial is a farce, in fact it is worse, for 
it enables the law-breaker to masquerade as a hero 
without peril, and thus encourages others to become 
law-breakers. To change the venue to a distance, 
and to a locality where the people are probably hos- 
tile to those in the locality of the crime, which will 
be necessary in Ireland to escape the influences for 
which a change would be sought, would be preserv- 
ing the form of a jury trial, indeed, but supersed- 
ing it in effect, and would be in many ways unjust 
to the accused. The proposal to add intelligence to 
the juries is not seriously advanced we imagine. A 
majority only of the committee adopt the sugges- 
tion to suspend jury trials. 

The Troy Budget, in what appears to be a care 
fully-considered article upon the case of Guiteau, 
reaches the that in 
Federal statute giving it, the criminal court of the 
District of Columbia has no jurisdiction to try that 
individual for the murder of the president. We 
have heretofore we think shown that such a statute 
is not needed to confer jurisdiction, and the reason- 
ing in the article in question does not change our 


conclusion the absence of a 


view. 


The London Law Times says ‘‘an American law- 
yer is the new president of the United States,” as 
if it was a not very usual circumstance for a mem- 
ber of our profession to occupy the executive chair. 
If our memory serves us right, all but three or four 
of the presidents have been lawyers, the notable 
exceptions being Washington, Taylor and Grant, 


as military leaders. 


— 


NOTES OF CASES. 





N McDonald vy. Minneapolis Lumber Co., Minnesota 
Supreme Court, Sept. 15, 1881, 9 N. W. Rep. 
765, it was held that a mechanics’ lien could not be 
conveyed from one lot to another by steam. The 
lumber company had a saw-mill and planing-mill on 
two lots, operated by an engine and boiler on an in- 
tervening lot; and subsequently built a dry-kiln on 
another lot across the street. ‘*The process of dry- 
ing in said kiln was through the agency of steam, 
and a pipe permanently connected with one of the 
boilers in the boiler-house conducted steam to the 
kiln, and the kiln had no other necessary connection 
with the saw-mill proper than that the same boiler 
furnished steam for both, but might furnish for one 
and not for the other, as circumstances required. 
The steam furnished by the boiler was necessary for 
conducting the business of said kiln, and said kiln 
was constructed at said place to be run in connection 
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with said boiler, and the same are necessarily con- 
nected together as one establishment for the pur- 
poses of said business. But the dry-kiln ‘had no 
necessary connection with the saw-mill, or engine, 
or planing-mill, or the running of the same, but was 
a separate and additional branch of business, to be 
conducted as circumstances might demand.” It 
was held that a mechanics’ lien on the planing-mill 
lot did not cover the dry-kiln lot as appurtenant. 
The court said: ‘‘We are of the opinion that, 
under the circumstances in the finding of the court, 
the dry-kiln is not to be considered as appurtenant 
to the mills so as to extend the plaintiffs’ lien to 
tie same, and the lots on which they are situated. 
It was not necessary to the business of securing 
logs or dressing lumber, and the operation of the 
dry-kiln is expressly found to be a separate and ad- 
ditional branch of business; nor was there any such 
physical connection as to unite the dry-kiln and the 
mills as one property. The mills were run and ope- 
rated without aid from the kiln, and the kiln with- 
out aid from the mills. The circumstance that the 
steam required for the operation of both was de- 
rived from a common source is not entitled to much 
weight. The steam connection of the kiln with the 
boilers might be taken away without any injury to 
the operation of the mills, and the steam required 
for the kiln might be supplied from another source.” 
‘*The sense of the matter is that the mills and the 
kiln, and the branches of business carried on 
therein, are too separate and distinct to be regarded 
as appendages or appurtenances of each other 
within the meaning of the law. With the present 
facilities of transmitting steam and steam power, it 
would be dangerous, and might lead to strange and 
unfortunate results, to hold that properties are to be 
regarded as appurtenant to each other from the fact 
that they are used in different branches of the same 
business, which may be carried on separately, and 
derive the steam or power necessary to carry them 
on from a common source.” In Keeney v. Home Ins. 
Co., 71 N. Y. 396; 8. C., 27 Am. Rep. 60, the busi- 
ness carried on upon the insured premises was de- 
scribed as the manufacture of bath-tubs. On ad- 
joining premises the insured also conducted the 
business of sawing and planing lumber, and the 
shavings therefrom were carried by a tube to feed 
the boiler furnace on the insured premises. /e/d, 
that this did not amount to a’ carrying on of the 
business of sawing and planing of lumber on the 
insured premises. 





On the subject of attempts to evade the tax laws 
on mortgages, by taking conveyances in fee with 
agreements for reconveyance, instead of mortgages, 
upon loans of money, on which we have recently 
commented, we find an obiter expression in Patrick 
v. Littell, Ohio Supreme Court, June, 1881, 12 Rep. 
321. This was an action for services rendered and 
money paid. <A loan had been made, secured by a 
conveyance of real estate in fee, with a lease back 
for a certain term, with a privilege of redemption 
at the expiration of the term. Boynton, J., said: 








‘The plaintiff in error contends, * * * — sec- 
ondly, that inasmuch as the transaction contem- 
plated that the security for the loan should assume 
the form of an absolute conveyance, with a lease 
back for ten years, with a right of redemption at 
the end of the term, instead of an ordinary mort- 
gage, the purpose being to evade the revenue laws 
of the State by so covering up the loan as to con- 
ceal the real character of the transaction, the en- 
gagement or obligation was void as against public 
policy.” After holding that this would not defeat 
the action, he remarked: ‘‘ The services they per- 
formed were distinctive in their character and per- 
fectly lawful; and had the transaction been executed 
throughout in the mode contemplated by the parties, 
as respects the form of the security to be taken, it 
would, in fact and legal effect, have been but a loan 
secured by what in equity would have been regarded 
as a mortgage only, and the investment, without 
doubt, have been as much the subject of taxation, 
under the statute relating to that subject, as if a 
mortgage pure and simple had been taken. Where 
the transaction, within the understanding of the 
parties, is a loan of money upon security, no form 
which the transaction may assume can so disguise 
it as to change its legal character or effect.” See 
ante, 120, 180. 


In Butler vy. Winona Mill Co., Supreme Court of 
Minnesota, July 29, 1881, 12 Rep. 365, it was held 
that where there is a contract for services, for a 
compensation to be fixed by the employer, the fixing 
of such compensation by the employer in good 
faith is binding on the employee. The work was 
the superintendence of the mason work of a mill. 
The agreement was that ‘‘the compensation should 
be left entirely to the defendant to determine and 
fix after the services were performed, at such price 
and amount as under all the circumstances it con- 
sidered right and proper.” The amount fixed was 
$2.50 a day. The services were worth $4 a day. 
The court said: ‘‘The contract was clear and un- 
ambiguous, stipulation that the amount of 
the compensation should depend upon the judg- 
ment and decision of the employer may have been 
an undesirable one for the plaintiff to consent to; 
but he, nevertheless, chose to accept the employ- 
ment on those terms. The contract was an entirety 
and of obligation in all its parts, and the law can- 
not, after it has been executed, relieve the plaintiff 
from the consequences of one of its stipulations 
which proves to be disadvantageous to him. That 
would, in effect, be making a new contract for the 
parties. It was the duty of the defendant to deter- 
mine and fix the amount of the compensation hon- 
estly and in good faith, and if it did so fix it, the 
obligation of the contract was fulfilled so far as that 
matter is concerned. It is not alleged in the plead- 
ings nor found in the decision that the defendant 
acted fraudulently or in bad faith, and fraud or bad 
faith is not to be presumed. The mere fact that the 
defendant fixed the compensation at an amount con- 
siderably less than the learned judge of the trial 
court found, upon the evidence before him, the ser- 
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vices were reasonably worth, is not of itself suffi- 


cient to justify an inference of fraud or bad faith.” 
The case is analogous to the case where work is to 
be done ‘‘to the satisfaction” of the employer. 
See 21 Alb. L. Jour. 465; Gidson v. Cranage, 39 
Mich. 49; 8. C., 833 Am. Rep. 351, and note, 353. 








PRESUMPTION AS TO CONTINUANCE OF 
TESTATORS INSANITY. 





N Kingsbury v. Whitaker, 32 La. Ann. 1055; 8S. 
C., 36 Am. Rep. 278, it was held that it will be 
presumed that a will, made by a person habitually 
insane, apparently sage and judicious, and contain- 
ing nothing ‘‘ sounding to folly,” will be presumed 
to have been made in a lucidinterval. The testator 
was a man subject to attacks of delirium tremens, 
and was frequently in asylums for treatment there- 
for. On the other hand, in Jackson v. Van Dusen, 
5 Johns. 159, it is said ‘‘that after a general de- 
rangement has been shown, it is incumbent on the 
other side to show that the party who did the act 
was sane at the very time when it was performed.” 
This was said in regard to formal proof of the exe- 
cution of a will, the court having also ruled that 
sanity of a testator is in the first instance presumed. 
The expression therefore is probably obiter ; but 
which of the two above opinions is the law ? 

The Louisiana case cites Cartwright v. Cartwright, 
1 Phillimore, 90. In this case Sir William Winne, 
in 1793, adjudged that ‘‘the rule of the law of 
England is the civil law; that it is incumbent on 
the person seeking to establish the will of one 
habitually insane, to show that he had lucid inter- 
vals; that the best proof of the existence or non- 
existence of lucid intervals ‘‘is that which arises 
from the act itself,” and ‘‘if it can be proved that 
it is a rational act rationally done, the whole case 
is proved.” Quoting from Swinburne he continued : 
‘If a lunatic person, or one that is beside himself 
at some times, but not continually, make his testa- 
ment, and it is not known whether the same were 
made while he was of sound mind and memory or 
no, then in case the testament be so conceived as 
thereby no argument of phrensy or folly can be 
gathered, it is to be presumed that the same was 
made during the time of his calm and clear inter- 
missions, and so the testament shall be adjudged 
good, yea, although it cannot be proved that the 
testator useth to have any quiet and clear intermis- 
sions at all, yet nevertheless I suppose that if the 
testament be wisely and orderly framed, the same 
ought to be accepted for a lawful testament.” 

The same doctrine is recognized in Scruby v. Ford- 
ham, 1 Adams, 74. This was a question of the 
validity of the cancellation of a partial cancellation 
of a will by a lunatic, and the cancellation was 
held, from the manner of it, to have been made 
when the testator was insane. Sir John Nicholl 
said: ‘‘It must have recourse therefore to the usual 


mode of ascertaining it in such cases — which is by 
looking at the act itself —for this I take to be the 
general rule, where a will is traced into the hands 
of a testator whose sanity is once fairly impeached, 








“but of whose sanity or insanity at the time of doing 


or performing some act with relation to that will, 
there is no direct constat. In other words, the 
agent is to be inferred rational, on the contrary, in 
such cases, from the character, broadly taken, of 
his act.” In McAdam v. Walker, 1 Dow, 178, Lord 
Eldon, obiter, approved the same doctrine. Both 
these cases are cited in the principal case. 

In Attorney-General v. Paruther, 3 Brown Ch. (. 
441, marg., Lord Thurlow said: ‘‘If derangement 
be proved, or be admitted to have existed at any 
particular period, but a lucid interval be alleged to 
have prevailed at the period particularly referred to, 
then the burden of proof attaches on the party 
alleging such lucid interval, who must show sanity 
and competence at the period when the act was 
done, and to which the lucid interval refers.” This 
was cited and approved by Sir William Grant, in 
Hall v. Warren, 9 Ves. 611, and by Lord Erskine, 
in White v. Wilson, 13 id. 88. The latter only was 
a case of a will. It was also expressly approved by 
Dr. Lushington, in Prinsep v. Sombre, 10 Moore P. 
C. 245, a will case. 

In Nichols v. Freeman, 1 Sw. & Tr. 239, Sir C. 
Cresswell held that the rationality of the will, 
though not conclusive, is strong evidence of its hav- 
ing been made in a lucid interval. He disapproved 
the expression of Sir William Winne, in Cartwright 
v. Cartwright, that the rationality of the will proved 
the testator’s sanity. He said: ‘‘ After a paroxysm 
of insanity has passed away, insanity may still be 
lurking in the mind of the patient, although there 
is nothing apparent on the surface to show it.” 

In Smith v. Tebbitt, L. R., 1 P. & D. 398, a will 
case, it was held that mental disease being estab- 
lished will be presumed to continue. 

In Breed v. Prati, 18 Pick. 115, it was held that 
where a testator is under guardianship for insanity, 
this is prima facie evidence of testamentary inca- 
pacity. In Titlow v. Titlow, 54 Penn. St. 216, it was 
held that a finding of lunacy with lucid intervals 
casts the burden of showing sanity on those sus- 
taining the will. Oditer, the same was held in Car- 
penter v. Carpenter, 8 Bush, 283. The same was 
held, as to a deed, in Ballew v. Clark, 2 Tred. L. 23. 
So, as to a will, in Savon v. Whitaker's Ev’r, 30 Ala. 
(N. 8.) 237. In this case the court said: ‘It is 
incumbent on him to prove the existence of a lucid 
interval at the very time the will was executed. 
For although it may have existed shortly before the 
execution of the will, its duration or continuance is 
too uncertain to be matter of legal presumption. 
The length of a lucid interval is not a question of 
law, but a pure question of fact. Lunacy is usual 
or habitual insanity, with occasional clear or calm 
intermissions of the disorder. A lunatic is a person 
usually mad, but having intervals of reason. Lucid 
intervals are the calm or clear intermissions of the 
usual insanity—the mere temporary cessations of 
the malady —the spaces between its control and 
mastery of mind. To say of a man that he has 
lucid intervals, is in legal contemplation equivalent 
to saying that he is habitually insane, but enjoys in- 
tervals of reason, The legal implication from the 
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fact that he has lucid intervals is that he is not 
cured of his lunacy. As a lucid interval is tempo- 
rary in its nature, and uncertain in its duration, the 
law will not presume its continuance for a month, a 
day, oran hour. After the lunacy of a testator has 
once been established, the mere proof of a subse- 
quent lucid interval does not shift the burden of 
proof. If it did, the consequence would be that 
the burden might be shifted twenty times in the 
course of the trial, by proof of twenty lucid inter- 
vals, all of which may have occurred before the will 
was made; and thus there would be a practical abro- 
gation of the fixed rule, that when lunacy is once 
established the law presumes its continuance until 
‘t is shown to have been cured; and that although 
a will made by a lunatic during @ lucid interval may 
be valid, yet it is incumbent on the party propound- 
ing such will to prove that it was in fact made dur- 
ing such lucid interval.” The like doctrine was held 
in the case of a mortgage, Ripley v. Babcock, 13 
Wis. 425. 

The weight of authority, therefore, as to general 
and habitual insanity is that the lucidity must be 
proved by the party alleging it. As to temporary 
and exceptional attacks, this doctrine has been 
thought inapplicable. Thus Swinburne mentions 
as an exception to the rule, the case of a testator’s 
‘falling into some frenzy, upon some accidental 
cause, Which is afterward taken away,” and to this 
extent his approval of the doctrine of the principal 
Louisiana case, we think, must be limited. So in 
State v. Reddick, 7 Kans. 151, the court said: 
‘‘Drunkenness is temporary unsoundness of mind. 
Does it draw after it any such presumption ?” An- 
swering this in the negative. So held in Carpenter 
v. Carpenter, 8 Bush, 287, a case of occasional inca- 
pacity from epilepsy. The court said: ‘The pre- 
sumption of incapacity does not apply, however, to 
The par- 
oxysms or fits were periodical, and the grantor gen- 
erally recovered from them in a few days. One 
may become delirious from fever, or have mania a 
potu from the use of intoxicating drinks, the de- 
ranged condition of the mind ceasing when the 
cause producing it is removed. In all such cases 
there is no presumption that the unfortunate condi- 
tion of the mind continues. The rule is that where 
the ‘diseased condition of the mind is temporary, 
continued insanity or want of capacity is never pre- 
sumed.’ Redf. on Wills, 92.” In Lewis v. Baird, 3 
McLean, 56, it was held that occasional insanity 
from intemperance would not avoid a contract. 
The same was held in People v. Francis, 38 Cal. 189, 
where the court said: ‘*This presumption would 
have no application to a temporary insanity, result- 
ing from some transient cause. If a person be 
proved to have had on a particular occasion a par- 
oxysm of mania a potu, or delirium caused by fever, 
or by sudden and severe mental agony, there would 
be no presumption that the same state of mind con- 
tinued after the existing cause was removed, On 
the contrary, the presumption would be that the 
mind was restored to its normal condition when the 
disturbing element had ceased to operate.” So in 


a case like the one under consideration. 





Hix v. Whittemore, 4 Mete. 545, and Halley v. Web- 


ster, 21 Me. 461, of insanity caused by a violent dis- 
ease, The exception is recognized in Thornton v. 
Appleton, 29 id. 298, 2 case of contract. 

Wharton says (2 Ev., § 1258): ‘It has been fre- 
quently said to be a presumption of law that chronic 
insanity is presumed to continue; but that such pre- 
sumption does not exist as to fitful and exceptional 
attacks. This however is a mere petitio principii; 
it being tantamount to saying that chronic insanity 
is chronic, and transient insanity is transient. The 
presumption as to the continuance of insanity — 
such is the more correct statement — is one of fact, 
varying with the particular case.” 

We think the Louisiana case is right upon the 
facts, but that its dictum cannot be sustained. The 
true distinction is between habitual insanity with 
occasional lucid intervals, and habitual sanity with 
occasional insane intervals. The presumption of 
the continuance of the habitual state continues in 
both instances, 
PRIORITIES OF PARTNERSHIP AND INDI- 

VIDUAL CREDITORS. 





N the case of Hardy v. Mitchell, recently decided by 
the Supreme Court of Indiana, and reported in 67 
Ind. 485, a question of very considerable impor- 
tance to the legal profession and commercial men 
is decided, in which the proper distinctions are not 
made, and erroneous conclusions arrived at by the 
court. It is not the purpose of the writer to attempt 
to detract from the reputation of the very honorable 
court that rendered the decision, or from the well- 
earned reputation of the learned and laborious judge 
who wrote the opinion, but believing that the question 
is capable of further elucidation —that the court has 
fallen into an error—and in the hope that it will again 
examine the question with care, I submit the following 
to your readers. 

The record in the case above cited shows that the 
plaintiffs were judgment creditors of the firm of Mitch- 
ell & Crowley. The suit was brought by Hardy et al. 
against Robert Mitchell, one of the members of the 
firm, and his minor children, for the purpose of setting 
aside a conveyance of Jand, charged to be fraudulent. 
The real estate had, prior to the conveyance, belonged 
to the said Robert Mitchell in his individual right. 

It appeared upon the trial of the case that Robert 
Mitchell had individual creditors, but it was not shown 
that these creditors had reduced their claims to judg- 
ments, or that the individual creditors had any lien or 
claim to the land, other than an equity to have indi- 
vidual assets applied to the payment of individual lia- 
bilities. The court, upon the above facts, comes to the 
conclusion thas if ‘‘ Robert Mitchell had individual 
creditors at the time of the conveyance, to the amount 
of the value of the land in controversy, they would be 
entitled to have it applied to the payment of their 
claims, in case the conveyance should be deemed fraud- 
ulent, to the exclusion of the partnership creditors; 
and if such individual creditors should see proper to 
forego their rights, and suffer the conveyance to stand, 
it is not perceived that this would give partnership 
creditors a right in place of the individual creditors, 
to attack the conveyance.” The proposition that 
partnership property must be first applied to the pay- 
ment of partnership debts, and individual property to 
the payment of individual debts, where no liens exist, 
cannot be disputed. But the error into which the 
court has fallen in the above case, is in carrying this 
general rule too far, and displacing a legal lien, with a 
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mere equity. The judgment in favor of the plaintiffs 
was a lien upon the real estate of the firm, and of each 
of the members, including that fraudulently conveyed 
by Mitchell. 2 Davis’ Stat., § 526. 

At the time and before the commencement of the 
action to set aside the conveyance as fraudulent, the 
plaintiffs had a judgment lien upon all of Mitchell’s 
real estate, which being the case, it was wholly imma- 
terial whether Mitchell had individual creditors or 
not. The lien of the plaintiffs by virtue of their judg- 
ment was superior to the equity in favor of the indi- 
vidual creditor, and could not be displaced by a court 
of equity. 

The rule in courts of equity is to give effect to the 
lien of a judgment upon a legal title, so far as it can 
be enforced by execution at law. Mower v. Nip, 6 
Paige, 88. There can be no doubt that under the clause 
of the statute of this State, before cited, the judgment, 
though for a partnership debt, attached and became a 
lien upon the real estate of each of the partners, with 
the same effect as if the judgment was for the sepa- 
rate debt of such partner. 

“The principle that the separate property of an 
individual partner is to be first applied to the payment 
of his separate debts, has never been held to give 
priority as to such property toa subsegent judgment 
for an individual over a prior judgment for a partner- 
ship debt.”’ ‘The mere general equity of the separate 
creditors, to have their debts first paid out of the in- 
dividual property of the partners, does not amount to 
a lien at all, much less a lien of the kind necessary to 
give it a preference over a judgment for a partnership 
debt.”” Meech v. Allen, 17 N. Y. 300; Allen v. Wells, 
22 Pick. 450; Cleghorn v. Bank of Columbus, 9 Ga. 319; 
Baker v. Wimpee, 19 id. 87; Wisham v. Lippincott, 1 
Stock. 353; 1 Story’s Eq., $$ 553, 645. 

When a judgment lien has become a charge on the 
individual real estate of a partner for a firm debt, 
equity will not displace it in favor of a junior judg- 
ment, against the same partner for his personal debt. 
In this case courts of equity, in the administration of 
assets, were it not for the judgment lien, would have 
given the creditors of the individual preference over 
the creditors of the partnership; or in other words, 
they would have distributed partnership effects to the 
creditors of the partnership, and the personal effects 
of each partner to his personal creditors. But those 
courts never interfere where the law has given one 
class of creditcrs an absolute preference over others, 
but recognize and enforce all antecedent liens, claims 
and charges existing on the property according to their 
priorities.” Freeman on Judgments, $395; Cumming's 
Appeal, 25 Penn. St. 268; 1 Story’s Eq., § 553. 

If the plaintiffs had levied upon the real estate of 
Mitchell and sold it by virtue of an execution, the in- 
dividual creditors could not defeat the title of the 
purchaser by a sale upon an after-acquired judgment 
and sale upon execution in their favor. Bowker v. 
Smith, 48 N. H. 111; S. C., 2 Am. Rep. 189; McCulloh 
v. Dashiell, 18 Am. Dec. 271, note on page 283. 

It necessarily follows from the decisions and law- 
writers above cited, that the judgment of Hardy and 
others, the plaintiffs, had a lien upon the legal title of 
the lands of Robert Mitchell, if in faet the conveyance 
was fraudulent, which lien could not be displaced by ¢ 
court of equity in favor of the individual creditors, 
and the proof in regard to the indebtedness of Mitchell 
as an individual, instead of defeating the plaintiffs’ 
case, tended strongly to sustain it, inasmuch as it 
established that Mitchell did not have sufficient prop- 
erty for the payment of all his debts. According to 
the authorities before cited, the conclusion of the 
court “‘that if the plaintiffs had succeeded in the ac- 
tion they might have obtained a judgment to which 
they were not entitled, by reason of the right of the 
individual creditors of Mitchell to priority of payment 











out of the proceeds of the property,” is certainly erro- 
neous. The cases cited by the court are not in conflict 
with the authorities above cited, and hence do not 
sustain the conclusion arrived at by the court. 

In the case of Bond v. Nave, 62 Ind. 505, the judg- 
ments had been rendered after the death of one of the 
partners, and were not liens upon his land, but the 
proceeds of his individual property was in the hands 
of an administrator for distribution, according to the 
general rules of equity, freed from any question of 
prior liens. The case of Weyer v. Thornburgh, 15 Ind, 
124, was simply a case where the assets were in the 
hands of an administrator for distribution among the 
partnership and individual creditors — there were no 
liens in the case. 

The cases of McDonald v. Beach, 2 Black, 55; Schaef- 
fer v. Fithian, 17 Ind. 463, and Blake v. Faulkner, 18 
id. 47, announce the general equitable rules. In the 
case of Kistner v. Sindlinger, 33 id. 114, a very differ- 
ent question is involved. One member of the firm 
had attempted to mortgage an undivided half interest 
in the partnership property. A judgment was after- 
ward rendered against the firm, and the property sold 
on execution. The question involved in the suit was 
whether the subsequent purchaser at execution sale 
took the title to the property, notwithstanding the 
prior mortgage to the individual creditor, and it was 
held, correctly, in favor of the purchaser at execution 
sale, upon the judgment against the firm. The ruling 
is founded on solid reasoning, and is apparent to the 
legal mind. The partner executing the mortgage did 
not have a legal title to one-half or any portion of the 
property he attempted to mortgage, but only an equita- 
ble interest, which could not be ascertained until a full 
and final adjustment of all the partnership affairs, 
1 Story’s Eq., 83 676, 677. 

Therefore there was no legal title upon which the 
mortgage could attach. Not so however in the case 
under consideration. When a judgment is rendered 
against a firm, for a firm debt, it becomes af once a 
lien upon the real estate of the firm, and that owned 
by each member, because there is a legal title upon 
which the judgment can and does attach at once. “It 
is ‘a well established rule that neither of the partners 
can have an ultimate and beneficial interest in the 
capital stock or property until the partnership debts 
are paid and the account settled. Whenever there- 
fore real estate is purchased as part of the capital, it 
vests in them and their respective heirs in trust for 
the purposes of the partnership, until those purposes 
are accomplished. Until then the land has in equity 
all the attributes 6f personal property, held in part- 
nership and in trust.” 1 Greenleaf’s Cruise, 187, § 15. 
No such rule exists in relation to the title of an indi- 
vidual. O. M. W. 
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STATUTE REVIVING RIGHT OF CRIMINAL 
PROSECUTION BARRED BY LIM- 
ITATION INVALID. 

NEW JERSEY COURT OF ERRORS AND APPEALS, 
MARCH TERM, 1881. 


Moore v. STATE OF New JERSEY.* 


A statute which purports to authorize the prosecution, trial 
and punishment of a person for an offense previously 
committed, and as to which all prosecution, trial and pun- 
ishment were, at its passage, already barred according to 
pre-existing statutes of limitation, is unconstitutional and 
void. 

N error to the Supreme Court. Sufficient facts 
appear in the opinion. The case appears below, 13 
Vroom, 208. 


* To appear in 14 Vroom’s (42 N. J. Law) Reports. 
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A. V. Schenck, for the plaintiff in error. 


C. T. Cowenhoven, prosecutor of the Pleas of Middle- 
sex county, for the State. 


Drxon, J. Anact passed March 18, 1796 (Pat. L. 
208), entitled ** An act for the punishment of crimes,”’ 
provided in section 73 that no person should be prose- 
cuted, tried or punished for any offense not punishable 
with death, unless the indictment for the same should 
be found within two years from the time of commit- 
ting the offense. This law continued in force without 
change until March 14, 1879, when a proviso was added 
to the effect that for a certain class of offenses a person 
may be prosecuted, tried and punished ‘where the 
indictment has been or may be found within five years 
from the time of committing the offense.’”” Pamph. L. 
1879, p. 183. 

In September, 1879, the plaintiff in error was indicted 
in the Middlesex Oyer for an offense of the class last 
mentioned, and upon his trial it appeared that his 
misdemeanor was committed more than two years 
before March 14, 1879. He therefore insisted upon an 
acquittal under the statute of 1796, but the defense 
was overruled and he wasconvicted. The conviction 
having been affirmed by the Supreme Court is now 
before this court, and the question presented by the 
record is, whether the defense set up atthe trial is 
valid in law. 

If the act of 1879 reached offenses which at the time 
of its passage had become dispunishable by force of the 
law of 1796, then the judgment below is legal, other- 
wise not. 

Upon the trial and in argument here, the question 
was treated as depending solely on the power of the 
Legislature. It was conceded that the language and 
purpose of the amendment of 1879 embraced the 
plaintiff's case, but it was denied that at so late a 
date a valid law could be passed to punish his crime. 
We will dispose of the case upon the question thus pre- 
sented. 

The plaintiff's first position is, that by the lapse of 
two years he acquired a vested right not to be prose- 
cuted or punished for his offense, which the Legislature 
could not take away. 

In considering this position an analogy which is ob- 
viously suggested is that of statutes for the limitation 
of civil actions. 

It is well settled that such laws usually relate to the 
remedy and not directly to the right. They are not to 
be considered as elements entering into contracts, for, 
it is said, parties do not look forward to a breach of 
their bargains, but to the performance. Ogden v. 
Saunders, 12 Wheat. 213; Don v. Lippmann, 5 Cl. & 
Fin. 1. 

Hence in the United States it is held that alaw 
passed subsequently to a contract, and changing the 
period of limitation, is not necessarily a law impairing 
the obligation of the contract (38 Pars. on Cont. 557), 
and ordinarily courts disregard the limitation fixed in 
the place of the contract or tort, and enforce only that 
of the lex fori. Gulick v. Loder, 1 Green, 68; Townsend 
v. Jemison, 9 How. 407. 

But since it is a general and indisputable rule that 
where there is a legal right there is also a legal remedy 
by suit or action at law (3 Black. Com. 23), it follows 
that where the remedy by action is tolled, the right 
also is legally extinguished, so far forth as that remedy 
was necessary for its enforcement. 

Usually the bar of a statute limiting transitory ac- 
tions is said not to extinguish the right, because such 
actions may be brought anywhere, while the statute 
can have no effect beyond the territory of the sover- 
eign that enacted it; therefore the right remains to 
support such action wherever the lex fori will permit 
itto be brought. But even under these statutes, if the 





subject-matter of an action and the opposing claimants 
of the right have continued within the same jurisdic- 
tion until the statutory term has expired, the title is 
transferred to him in whose favor the bar exists, and 
that title will be recognized and upheld in the tribunals 
of other States as well. Newby’s Adm’rs v. Blakey, 3 
H. & M. 57; Brent v. Chapman, 5 Cranch, 358; Shelby 
v. Guy, 11 Wheat. 361; Thompson v. Caldwell, 3 Litt. 
(Ky.) 137; Story’s Confl. of Laws, § 582 b; Huber v. 
Steiner, 2 Bing. N. C. 202; Donn v. Lippmann, 9 Cl. & 
Fin. 1. 

In regard to local actions the bar of the local statute 
extinguishes the right, so far as the suit prohibited is 
the legal means of vindicating the right. Thus, in 
England certain possessory actions existed for enfore- 
ing the right to possession of lands; when these actions 
had become barred, the right of possession was trans- 
ferred to him that before had possession only, and the 
former owner had the mere right of property. 3 Black. 
Com. 194; Taylor v. Lorde, 1 Burr. 60, 119. But when, 
as by a Jamaica statute, it was provided that after 
seven years’ possession of land under a deed, the act 
might be pleaded in bar of any suit, claim or demand 
brought against the possessor by any person whatso- 
ever, then it was decided that the possession was con- 
verted into a positive, absolute title against all the 
world. Beckford v. Wade, 17 Ves. 87. 

And it has been repeatedly adjudged that a statute 
which bars all remedy gives a perfect title, with all its 
incidents. Know v. Cleveland, 13 Wis. 249; Moore v. 
Luce, 29 Penn. St. 262; Leffingwell v. Warren, 2 Black 
(U.S.), 599; 2 Wash. on Real Prop. 574; Cooley’s Const. 
Lim. 365. 

In Moore v. Luce, Chief Justice Lewis said: ‘* Laws 
never deliberately take away all remedy without an 
intention to destroy the right. When all remedies are 
taken away aftera specified period of neglect in assert- 
ing rights, and when this is done for promoting the 
best interests of society, the right itself is destroyed.”’ 
Said Judge Swayne, in Von Hoffman v. City of Quincy, 
4 Wall. 535, 552, “without the remedy the contract 
may, in the sense of the law, be said not to exist.’’ And 
Washington, J., in Green v. Biddle, 8 Wheat. 1, 76, * if 
there be no remedy, the law necessarily presumes a 
want of right.” 

Now, in all these classes of cases the courts have 
decided that the rights acquired by reason of these 
statutes of limitation, whether they were rights of 
property or simply rights to defeat suits, and whether 
the suits arose exw contractu or ex delicto, could not be 
taken away by the repeal or modification of the law. 

In Wright v. Oakley, 5 Mete. 400, 410, Chief Justice 
Shaw intimated that it might not be proper, in tech- 
nical strictness, to say that « man had avested right to 
plead the statute of limitations, so that it could not be 
taken away by an express act of the Legislature; but 
he declined to give such an effect to the statute then 
before him or definitely to concede that any enactment 
could sooperate. In Ball v. Wyeth, 99 Mass. 338, the 
court still expresses *‘ grave doubt” of the authority of 
the Legislature to give an action after the barof the 
statute is complete. But other tribunals have gone 
further than the expression of doubts, and have dis- 
tinctly denied the existence of suchauthority. In the 
following cases it was directly adjudged that the Leg- 
islature had not the power. Naught v. O’ Neal, 1 Ill. 
36; Sprecker v. Wakeley, 11 Wis. 432; Parish v. Eager, 
15 id. 532; Bagg’s Appeal, 48 Penn. St. 512; McKinney 
v. Springer, 8 Blackf. 506; Stipp v. Brown, 2 Ind. 647; 
Davis v. Minor, 1 How. (Miss.) 183; Woodman v. Fulton, 
47 Miss. 682; Martin v. Martin, 35 Ala. 560; Girdner v. 
Stephens, 1 Heisk. 280; Atkinson v. Dunlap, 50 Me. 
111; Ryderv. Wilson’s Ex’rs, 12 Vroom, 9. 

This conclusion has usually been grounded upon the 
general principle that it is not within the appropriate 
sphere of legislative action to pass laws taking away 
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vested rights without the fault or neglect of their 
owner; and perbaps in some States there was not, at 
least until recently, any express constitutional prohi- 
bition against the exercise of such power. Neverthe- 
less, that it was forbidden by fundamental principle is 
established (to adopt the language of Chief Justice Kent 
in Dash v. Van Kleeck, 7 Johns. 508), by a‘ train of 
authority declaratory of the common sense and reason 
of the most civilized States, ancient and modern, suffi- 
cient to put it at rest, and to cause not only the judi- 
cial, but even the legislative authority to bow with 
reverence to such asanction.’’ But besides there is 
in the bill of rights forming part of the Constitution of 
this State a declaration which I think plainly implies 
such an inhibition, viz., *‘ that all men have a natural 
and inalienable right of enjoying and defending life 
and liberty, and of acquiring, possessing and protecting 
property;”’ for it seems idle to assert, in an instru- 
ment designed to indicate and limit the powers of 
government, that aright is natural and inalienable if 
it can be destroyed or taken away by the mere will of 
the Legislature. Moreover, there is now, Lapprehend, 
incorporated in the Constitution of the United States 
a restriction upon the States which effectually prevents 
the wielding of such authority. Article XLV, section 
1, of the recent amendments, declares that ‘* no State 
shall deprive any person of life, liberty or property 
without due process of law.’’ It may be impossible, it 
certainly would be presumptuous, to attempt to frame 
a definition of ‘‘due process of law,”’ which shall em- 
brace all and only all the cases which a just mind will 
perceive to be included in it; but if an enactment of 
the Legislature which purports simply to strip a man 
of his right to protect his property be such process, 
then the provision is not of sufficient value to warrant 
its insertion in the organic law. That such a statute is 
not ‘‘the law of the land ”’ or “ due process of law,” is 
clearly averred and maintained in Davidson v. New 
Orleans, 96 U.S. 97, and in Marwell v. Goetschius, 11 
Vroom, 383, and cases there cited. 

It thus then appears to be settled by numerous de- 
cisions in civil cases that when a right of action is 
barred by a statute of limitations it cannot be revived 
by act of the Legislature, and that when such a right is 
so barred in favor of one having possession of property 
(if there be no conflicting jurisdictions), the possessor 
becomes the owner of the property, with all the inci- 
dents of ownership, and his title cannot be impaired 
by subsequent legislation. Whether these decisions 
rest upon express constitutional declarations, or upon 
still deeper principles, underlying all popular gov- 
ernment, is not so important to the present inquiry as 
is the fact that the stability of their foundation is 
assured. 

We come now to examine whether the rights and 
liabilities consequent upon crimes are analogous to 
those which attend civil injuries, what effect our stat- 
ute of limitations purports to have upon such con- 
sequences, and whether there are as strong reasons 
as in civil matters for considering that effect perma- 
nent. 

Before committing any offense, the citizen had a 
natural and absolute right to lifeand liberty. By his 
offense the State acquired the right to deprive him of 
life or of liberty to the extent prescribed by the violated 
law. The citizen remained in possession of life and 
liberty, but his possession was liable to be disturbed 
by means of a prosecution to be instituted by the State 
according to law. His offense however was local, and 
subjected his possessions to impairment only within 
the jurisdiction whose laws he had broken. In these 
respects the relation between the offender and the 
State corresponds to that between one having the pos- 
session of land without the right of possession and one 
entitled to invade that possession by action at law. 
In both cases there is a right of suit which must be 





pursued, if at all, within and under the laws of a sin- 
gle jurisdiction, and in both cases the wrong-doer holds 
a possession which only such legal prosecution can take 
away. 

In view of this position of things the statute of lim- 
itation declares that no person shall be prosecuted, 
tried or punished for an offense unless the indictment 
be found within two years after the crime. This in 
effect enacts that when the specified period shall have 
arrived the right of the State to prosecute shall be gone 
and the liability of the offender to be punished — to be 
deprived of his.liberty —shall cease. Its terms not 
only strike down the right of action which the State 
had acquired by the offense, but also remove the flaw 
which the crime had created in the offender's title to 
liberty. In this respect its language goes deeper than 
statutes barring civil remedies usually do. They ex- 
pressly take away only the remedy by suit, and that 
inferentially is held to abate the right which such rem- 
edy would enforce, and perfect the title which such 
remedy would invade ; but this statute is aimed directly 
at the very right which the State has against the of- 
fender, the right to punish, at the only liability which 
the offender has incurred, and declares that this right 
and this liability are at an end. Corresponding pro- 
visions in a statute concerning lands would undoubt- 
edly be held to extinguish every vestige of right in him 
who had not asserted his claim, and to perfect the title 
of the possessor. Giving them the same force regard- 
ing crimes, they annihilate the State’s power to pun- 
ish, and restore the offender’s rights to their original 
status. 

The next question is, whether this condition is as 
permanent and unassailable by subsequent legislation 
as it would be if it pertained to civil rights and reme- 
dies. 

If the Legislature, by declaring that because of the 
lapse of time it will withhold all remedies, transfers 
the property of one citizen to another, so absolutely 
that no after-enactment can restore it, does the Legis- 
lature, by declaring that for the same cause its own 
right to proceed against the life and liberty of the citi- 
zen has ceased, obliterate its own claim so absolutely 
that no after-enactment can restore it? It should 
seem that he who gave a negative answer to this 
inquiry ought to furnish cogent reasons for his posi- 
tion. To the common sense it would appear that the 
power of the State to waive a forfeiture to itself 
was at least as complete as its authority to deny 
remedies to its citizens,and that lifeand liberty were en- 
titled to a shield as impenetrable as that of property. 

But let us see whether the bases upon which the 
inviolability of property is said to rest underlie also 
life and liberty. Itis asserted that it is not within the 
appropriate sphere of legislation to take away vested 
rights of property without the fault or neglect of their 
owner; that government exists to guard such rights, 
not to destroy them. So far as this is true it is axiom- 
atic; no advocate of free institutions will deny it. 
Nor can I prove it. I avow the same principle as 
to life and liberty. But it may be alleged that, 
in the case in hand, these rights are assailed be- 
cause of the crime of their possessor. The answer 
is that notwithstanding that crime they had re- 
sumed their natural character. And if it be sug- 
gested that after the so-called resumption they still 
remained subject to a change of legislative purpose as 
to the State’s duty to punish crime, the query then 
arises why rights of property acquired under limita- 
tion laws do not also remain subject to achange of 
legislative purpose as to the State’s duty to furnish 
remedies for private wrongs. The duties are equally 
obligatory; and we are brought back to the assertion 
that the rights are alike protected by fundamental 
principle, an assertion to be either accepted as an ax- 
iom or rejected. 
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Then as to express restraints upon the Legislature. 
We have seen that the bill of rights of New Jersey 
places first among those which are natural and inalien- 
able, that of enjoying and defending life and liberty, 
and that the Federal amendment enumerates these 
blessings before property, as possessions of which no 
State shall deprive any person without due process of 
law. Certainly no inference unfavorable to the claim 
of the plaintiff in errorcan be drawn from these pro- 
visions. But it is intimated that the prohibition 
against taking private property for public use without 
just compensation implies a prohibition against taking 
such property for private use, even with compensa- 
tion; and it is urged that as there is no such enact- 
ment whence to infer similar protection to life and 
liberty, therefore such protection is wanting. I cannot 
think it reasonable to draw such an inference from 
such premises. The same line of argumentation would 
lead to the position that if there were no other express 
constitutional restraint, life and liberty could be taken 
away arbitrarily by the Legislature for either public 
or private convenience, and without any attempt at 
compensation. Such aconclusion is utterly inadmis- 
sible, because utterly repuguant to our ideas of the 
purposes of the social compact. On the contrary, life 
and liberty can be taken away by the Legislature, 
never for private convenience, nor even for public 
convenience, save in those junctures where the pres- 
ervation of society is the motive for conceding the 
power. The personal right needs not to be proved, 
but the necessity of the public power must be estab- 
lished. 

Then, if, on the other hand, we regard the sphere in 
which it is admitted that the State may invade the 
right of personal security, it will be evident how many 
other express restraints our Constitution has placed 
upon this power. The only province in which such 
authority is called into constant or even frequent 
exercise is for the detection and punishment of crimes. 
But in this domain the presentment or indictment of 
agrand jury must precede the citizen’s being held to 
answer, except in matters particularly euumerated; he 
must have the privilege of the writ of hubeas corpus, 
unless in rebellion or invasion the public safety re- 
quires its suspension; he is entitled to be released on 
reasonable bail, save in capital cases; he has the right 
to a speedy and public trial before an impartialjury, 
to be informed of the nature and cause of the accusa- 
tion against him, to be confronted with the State’s 
witnesses, and to have compulsory process for his own, 
and to have the assistance of counsel in his defense; 
if acquitted, he cannot be again tried for the same 
offense; if convicted, no excessive fine or cruel and 
upusual punishment may beimposed. Certainly, no 
such guards are thrown by the organic law around the 
rights of property, as these with which it protects life 
and liberty, against the State; and if it can be gathered 
from that instrument that the Legislature cannot take 
away from the citizen a title or a defense for property 
which he has acquired under the law, a fortiori must 
it be thence deduced that such «a power may not be 
wielded against life or liberty. 

Thus we conclude that every reason which has 
pressed courts to ascribe finality to the limitation of 
civil remedies, when once it has attached, impels this 
court to predicate the same couclusiveness of the bar 
against criminal prosecutions. See Thompson v. Stute, 
54 Miss. 740. 

Just here it may be proper to notice two objections 
that are presented against this decision. One is men- 
tioned in the opinion of the learned Chief Justice in 
this case before the Supreme Court, to wit, that it 
seems to run into the absurd foracriminal to assert 
an indefeasible right as against the Legislature, not to 
be tried or punished for his offense after a specified 
time, for such a claim, he says, assumes the semblance 











of an assertion that the criminal act was done in reli- 
ance on such an exception. Such is the respect enter- 
tained for this skilled jurist and logician by the bench 
and bar of the State, that to dissent from his delibe- 
rate conclusions creates in the mind an uneasy appre- 
hension of mistuke; but one cannot help seeing that 
in making the foregoing statement, he has overlooked 
the fact that in civil matters the indefeasibility of the 
bar is not made to all depend upon the notion that the 
statutory limitation entered into the thoughts of 
the defendant when doing the act to be defended. 
This idea is expressly repudiated in the cases, for if 
of any force it would make the statute unchangeable 
as soon as the prescribed term began to run, a claim 
which no court has ever sanctioned. It is a defense 
acquired, not the hope of one, which is indefeasible. 
Until the fixed period has arrived the statute is a mere 
regulation of the remedy, and like other such regula- 
tions, subject to legislative control; but afterward it 
is adefense, not of graée, but of right; not contingent, 
but absolute and vested; and like other such defenses 
not to be taken away by legislative enactment. 

The other objection is suggested by Mr. Bishop in 
his treatise on Statutory Crimes, section 266, to the 
effect that a criminal statute of limitations simply 
withholds from the courts jurisdiction over the offense 
after the specified period, and it is competent for the 
Legislature to revive the old jurisdiction or create a 
new one, when the prosecution may proceed. 

Evidently the same doctrine would upset the uniform 
train of decisions in civil causes —and moreover, it 
would beastrained and unnatural interpretation of 
our act to say that it simply withholds jurisdiction 
from the courts. Its language is ‘tuo person shall be 
prosecuted, tried or punished.” It does not relate to 
the courts, but to the person accused. The auswer 
which, under it, the defendant must make to an accu- 
sation before the tribunal which once had the right to 
punish him is, not that the court has no jurisdiction 
to inquire into his guilt or innocence and pass judg- 
ment, but that, after inquiry, the court must pro- 
nounce judgment of acquittal. And probably no one 
would contend that after such judgment, any change 
iu the law could legally subject the defendant to a 
second prosecution. Yet I suppose an acquittal by a 
court without jurisdiction is void. Hawk. Pl. Cr., b. 
2. ch. 35. Itcannot be maintained then that the act 
impairs jurisdiction. 

We now come to a second position taken by the 
plaintiff in error, that the statute of 1879, so far as it 
purports tu reach his case, isan ex post facto law. If 
it be, it isexpressly prohibited by both State and Fede- 
ral Constitutions. 

It has already been seen that at the time this act was 
passed the plaintiff was, under pre-existing laws, re- 
lieved from all liability to punishment for his offense, 
and if there be now any such legal liability, it is be- 
cause that liability has been created by the statute in 
review. The question therefore is whether a law 
which creates a liability to punishment for a preceding 
offense is an ex post facto law. 

Ex post facto laws ure, in a general sense, enact- 
ments after the facts to which they relate, and the 
expression would include both criminal and civil stat- 
utes. Burrill’s L. Dict., sub nom. In Den v. Gold- 
trap, Coxe, 272, A. D. 1795, Chief Justice Kinsey, in 
the Supreme Court, said of a law for the recording of 
pre-existing mortgages, ‘this act, strictly speaking, is 
ex post facto.’’ Not long afterward, the same court 


adjudged a statute declaring that in certain cases pay- 
ments made in continental money should be credited 
as specie (Pat. L. 172), to be an ex post facto law, and 
as such unconstitutional, 4 Halst. (Appendix) 444; and 
in State v. Parkhurst, decided in 1802, and reported in 
the same appendix, Chief Justice Kirkpatrick said that 
a law depriving a man of one office because of his 
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holding some other office might perhaps be questioned 
as an ex post facto low. See, also, Justice Johuson’s 
references in appendix, 2 Pet. 681. 

But it has now long been settled that as used in our 
Constitutions, the phrase embraces only retrospective 
statutes of a criminal or penal character. To what 
extent it includes these is not definitely determined. 
It has sometimes been said that at the time of the 
adoption of the Federal Constitution, the words had 
acquired a fixed meaning as atechnical term; but a 
reference to the citations already mentioned shows 
that this statement is not exactly true, and in Calder 
v. Bull, 3 Dall. 395, Judge Chase says “the words ex 
post facto law have not any certain meaning attached 
tothem.” Before the Constitution, Blackstone's defi- 
nition, so called, is the only one referred to as giving 
the words precision. I think it is doing the illustrious 
commentator injustice to consider his language as an 
attempt to define the term. He was speaking of the 
necessity of having rules prescribed, made known, be- 
fore they became obligatory, and after mentioning one 
iniquitous practice in this regard, he says ‘there is 
stilla more unreasonable method than this, which is 
called making of laws ex post facto; when, after an 
action (indifferent in itself) is committed, the Legisla- 
ture, then for the first time, declares it to have been a 
crime, and inflicts a punishment on the person who 
has committed it.’ To me this appears rather an 
illustration than a definition. Doubtless the class he 
specified was ex post facto, and perhaps the most glar- 
ing instance of the injustice of such laws, which was 
the thought he was aiming to present; but it hardly 
seems probable that he considered his illustration as 
embracing all possible cases. However this is, it can- 
not be disputed that the accuracy of this so-called 
definition was early denied, and it has never been re- 
ceived as complete; foralaw increasing the punish- 
ment of former crimes is as clearly ex post facto as 
one inflicting punishment for a previous innocent 
act. 

In Ex parte Garland, 4 Wall. 333, Mr. Reverdy John- 
son, arguendo (p. 365), quotes two other definitions by 
English writers, viz., that such a law is one ‘* made to 
meet a particular offense committed,’ and that it is 
“a law enacted purposely to take cognizance of an 
offense already committed.’ These definitions differ 
from Blackstone’s in the only particular wherein the 
latter fails to cover the case in hand. They do not 
regard as essential the inuocence of the act for which 
the penalty is imposed. 

Turning now to authorities since the Constitution 
was framed, we first notice the Federalist; but all the 
light which it affords is in the eighty-fourth number, 
by Mr. Hamilton, where however he merely repeats 
the illustration of Justice Blackstone. This therefore 
is not a perfect guide. 

Next comes the case of Calder vy. Bull, 3 Dall. 386, 
one cited more frequently than any other. Of this 
case, it may be remarked that the only question before 
che court was whether a law of Connecticut granting a 
new hearing in a civil cause was forbidden as being an 
ex post fucto law; and when the court determined 
that the interdict did not extend to civil statutes it 
decided the cause. What was said therefore by Judge 
Chase as to the kind of criminal statutes prohibited 
was fairly obiter dictum. But in the course of his re- 
marks he mentions four classes of laws which he con- 
siders ex post facto within the words and intention of 
the Constitution, and his classification has often been 
repeated by judges and text-writers in discussing the 
subject. Still, it may not be presumptuous to say that 
doubts may be entertained whether his fourth class 
does not include cases outside of the prohibition, 
whether every law that alters the legal rules of evi- 
dence and receives differen* testimony than the law 
required at the time of the commission of the offense, 








in order to convict the offender, is an ex post fucto law. 
Mr. Bishop declines to assent to it, and Chief Justice 
Beasley meutions it with a “ perhaps,’’ and it is easy 
to see that it may intrench too far upon legislative 
control over mere methods of procedure. But it ig 
plain that Judge Chase’s classes extend much beyond 
Blackstone’s expression. It seems to me, also, that 
Judge Chase did not consider his classes as exhaustive, 
for he closes them with the remark that “all these and 
similar laws are manifestly unjust and oppressive,” an 
allusion doubtless to the characteristics by which he 
had formulated his rules. 

The statute in hand is not covered by any of these 
classes, unless possibly by the fourth, but as that is of 
questionable propriety, it may be passed by. Looking 
however away from his classification to what he states 
to have been the motive for and principle sustaining 
the edict, we find him using language which easily 
embraces the present case. Among the unrighteous 
acts of the British Parliament, which moved the fram- 
ers of this government to set up this restraint, he says, 
‘at other times they inflicted punishment where the 
party was not by law liable to any punishment;” 
which means, of course, not liable by any law in ex- 
istence before the unjust law itself was passed. This 
phrase exactly describes the operation of our statute 
of 1879 upon this plaintiff. The law inflicted punish- 
ment upon him who was not by pre-existing law liable 
toany punishment. Again, the judge says, ‘the plain 
and obvious meaning and intention of the prohibition 
is this, that the Legislatures of the several States shall 
not pass laws after a fact done by a subject or citizen, 
which shall have relation to such fact and shall punish 
him for having done it.” If this be true, then is this 
law forbidden; for it was passed after the act done by 
the plaintiff, and it had relation to such act, and pun- 
ished him for having done it. He further says, * the 
prohibition is av additional bulwark in favor of the 
personal security of the subject, to protect his person 
from punishment by legislative acts having a retro- 
spective operation.’”? Then, behind this bulwark, the 
plaintiff's person must be protected from punishment 
by this legislative act having a retrospective operation. 
So, in Caulder v. Bull, the judges refer to the Constitu- 
tion of Delaware as prohibiting ex post facto laws, in 
these words: ‘ Retrospective laws punishing offenses 
committed before the existence of such laws are op- 
pressive and unjust and ought not to be made.”’ Lan- 
guage could not more completely embrace this statute 
in its relation to the plaintiff. The words of other 
State Constitutions are not so plainly applicable; thus, 
those of Maryland and North Carolina declare ‘ that 
retrospective laws punishing facts committed before 
the existence of such laws, and by them only declared 
criminal, are oppressive, unjust and incompatible with 
liberty; wherefore, no ex post facto law ought to be 
made.” One clause in this paragraph prevents the 
inclusion of the statute now before us in the class thus 
described, but it is noticeable that the interdict is not 
limited to that class, but extends to all ex post fucto 
laws; and it is conceded that such are those providing 
penalties for previous acts which were criminal under 
other laws. 

The next indication of the meaning of the phrase is 
Chief Justice Marshall’s justly lauded expression in 
Fletcher v. Peck, 6 Cranch, 138: ** An ex post facto law 
is one which renders an act punishable in a manner in 
which it was not punishable when it was committed.” 
If this bean exact definition, then an act to change 
the penalty of murder or treason previously commit- 
ted, from death to a fine, would be void. But if even 
Marshall’s terse language be as broad as Chancellor 
Kent declares it is, it includes the present statute, for 
he says it extends to laws passed after the act and 
affecting a person by way of punishment for that act, 
either in his person or estate. 1 Kent's Com. 409. 
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That is precisely the force ascribed to this law against 
the plaintiff. 

These instances sufficiently exhibit the forms of ex- 
pression adopted by judges and authors concerning 
ex post fucto laws, and from them it is perceived that 
among mere verbal definitions, some reach the statute 
now under review and some do not. But all authori- 
ties now agree that the constitutional phrase is not to 
be received in its literal sense; that it does not em- 
brace all ex post facto laws, i. e., all laws passed after 
the occurrences to which they relate, but its meaning 
is to be ascertained by considering the motives which 
prompted its adoption and the spirit which it was de- 
signed toembody. Noone can expect to indicate in 
advance, currente calamo, all the modes in which legis- 
lation may antagonize its beneficent purpose, and it 
must be left for judicial tribunals, actuated by like 
motives and imbued with the same spirit, to pro- 
nounce, in the light of precedent decisions, upon each 
case as it shall arise. For the present inquiry, judg- 
ments already rendered, not dicta, seem to me to afford 
no uncertain guide, and to lead to the conclusion that 
the determination below was wrong. 

There isa line of cases which hold that laws regu- 
lating the mode of procedure in the prosecution of 
antecedent crimes are not ex post facto. With such 
legislation, so long as (to use the language of Judge 
Cooley, Const. Lim. 272) it does not dispense with any 
of those substantial protections with which the exist- 
ing law surrounds the person accused of crime, no 
fault can be found. Of this class I think are the cases 
of Commonwealih v. Getchell, 16 Pick. 452, and Com- 
monwealth v. Mott, 21 id. 492, which are cited as sup- 
porting the judgment now before us. The legislation 
in review was to this effect: a statute of 1827 enacted 
that a person convicted of acrime punishable by im- 
prisonment, who had been before sentenced to like 
punishment, should be liable to confinement at hard 
labor not exceeding seven years, in addition to the 
penalty prescribed for his later offense, and the prose- 
cution for this additional punishment was to be by a 
separate information. A statute of 1832 provided that 
no convict should be sentenced under the prior act, 
unless he should before have been twice sentenced and 
twice discharged from prison. A statute of 1833 re- 
pealed that of 1832 and substantially re-enacted that 
of 1827. The defendant Getchell was undergoing his 
second imprisonment before, during and after the ex- 
istence of the act of 1832; and the court held that 
after its repeal and before his discharge, he was liable 
to be sentenced to the additional punishment. This 
was the posture of affairs: when convicted, pending 
the act of 1827, he at once became liable to the addi- 
tional prosecution; then the act of 1852 suspended the 
prosecution until he should have been discharged from 
prison; then the act of 1833 restored the permission to 
prosecute at once. The laws of 1832 and 1833 were 
manifestly mere regulations of the procedure. That 
of 1832 did not relieve the defendant from liability to 
prosecution and penalty, but simply stayed the prose- 
cution (and that in a manner not at all beneficial to 
him) until his present imprisonment was ended. In 
Mott's case, the second offense was committed pending 
the act of 1827, but he was not convicted of it till after 
the act of 1833. It was decided that his case was not 
distinguishable in principle from Getchell’s, and it is 
not evident how it could be. Chief Justice Shaw says 
that the act of 1832 was to meet cases of two sentences 
at the same term of court, and relieve them from the 
act of 1827; and it would have had that effect; for 
then there would have been liability under the early 
act by reason of the first sentence and second convic- 
tion, but there never could arise liability under the 
later act, because there could not be two discharges 
from prison. If such a case had come before the 
court, and as to that the law of 1833 had been held 











valid, the decision would have been in point here; but 


these cases are not. 

The followiug adjudications are in principle adverse 
to the judgment now before us, recognizing the notion 
that a statute substantially imposing punishment fora 
previous act, which without the statute would not be 
so punishable, is an ex post fucto law, although it may 
not be included in the letter of Judge Chase’s rules. 

In State v. Sneed, 25 Tex. (supp.) 66, alaw which at- 
tempted to remove the bar of the statute of limita- 
tions was denounced as ex post facto. 

State v. Keith, 63 N. C. 140, presented this point: 
After the prisoner's crime, an act of amnesty was 
passed, by force of which he was relieved from liability 
to punishment; subsequently this act was repealed by 
ordinance of the State convention, and then the prose- 
cution was instituted. The court decided that the 
ordinance was an ex post facto law, because it made 
criminal (i. e. punishable) what before the ratification 
of the ordinance was not so, and took away from the 
prisoner his vested right to immunity. Dr. Wharton 
(Crim. Pl. and Pr., § 316), borrowing almost the language 
of the court in People v. Lord, 12 Hun, 282, says, *‘ the 
statute [of limitations] is not a statute of process, to 
be scantily and grudgingly applied, but an amnesty, 
declaring that after acertain time oblivion shall be 
cust over the offense.’”’ On the other hand, it is urged 
that it is not permissible to consider such a statute as 
an amnesty or pardon, because these are always 
granted after the crime, and are intended to absolve 
the guilty, while that is enacted before the fact and is 
designed to protect the innocent. Neither of these 
grounds of distinction seems to me stable. It is not 
the passage of the limitation law, but its maintenance 
unrepealed for the requisite period after the offense, 
which creates the amnesty, and its very terms indicate 
that the guilty and not the innocent were those the 
legislator had in view; it begins to run only on the 
‘committing of the offense.”’ True, an innocent man 
may set it up, but so he may a general amnesty. It is 
not inapt then to call the bar of such a statute an 
amnesty. But name it as you will, at least the act of 
1879 purported to do with the plaintiff what the North 
Carolina ordinance attempted to do with Keith, and 
for which it was adjudged unconstitutional; it made 
punishable what before its passage was not so, and took 
from the plaintiff his vested right to immunity. 

In Hartung v. People, 26 N. Y. 167, this was the con- 
dition of things: The prisoner had committed murder, 
been tried, convicted and sentenced to death, while 
the law provided that death should be the penalty, 
and the sentence of the court the mode of fixing the 
time for its infliction. Then she had sued out a writ 
of error carrying the judgment to the Court of Ap- 
peals, and pending that writ the former law had been 
repealed, and a law enacted to the effect that all per- 
sons then under sentence of death should be confined 
at hard labor in the State prison for one year, and 
thereafter until the governor should issue his warrant 
for the execution of the sentence. On this writ of 
error the Court of Appeals had decided that this 
change in the law rendered the judgment below erro- 
neous, and had reversed it and ordered a new trial. 
22N. Y. 95. Afterward a law was passed restoring the 
statute as it existed when the murder was committed. 
The court decided that as to her this last act was an 
ex post facto law and unconstitutional. It is true that 
in reasoning upon the subject the court adverts to the 
fact that before the passage of the law the defendant 
had been adjudged to be dispunishable for murder 
under laws then existing; but manifestly it was the 
fact that she had become dispunishable, and not the 
existence of any verdict or judgment, that gave this 
character to the subsequent law. The verdict or judg- 
ment might protect her from legislative reach because 
of some other fundamental principle, but interference 
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with judicial proceedings has never been regarded as 
of the essence of ex post facto laws. It is by their 
effect upon the status of individuals that they are to 
be so characterized. And such was the view of the 
court, for Chief Justice Denio, in delivering the opin- 
ion, said, “ By the repeal of the provisions of the Re- 
vised Statutes, and the trial and acquittal of the 
offender while such repealing law was in force, the act 
of the prisoner, though not innocent in a moral sense, 
would be dispunishable. A legislative act restoring 
the repealed law would have precisely the same effect 
as though the offense had not been punishable origin- 
ally, but had been made so for the first time by the 
restoring act. Such a law would be within the spirit 
of this constitutional prohibition, and would in my 
opinion be void.” 

In the same category is the case in hand. The law 
prescribing punishment for the plaintiffs crime had 
not indeed been repealed, but as to that offense it had 
expired, and so was as if repealed ( Yeaton v. United 
States, 5 Cranch, 281); hence it was the same thing 
with regard to that transaction as if it had never ex- 
isted. Surtees v. Ellison, 4 M. & R. 586; Kay v. Good- 
win, 6 Bing. 582; Potter’s Dwar. on Stat. 160. The 
sanction of the law was dead. The plaintiff's act stood 
as though it had been perpetrated in the face of a 
statute which forbade it, but declared that he should 
not be prosecuted, tried or punished for doing it. Then 
the act of 1879, restoring the expired law, had precisely 
the same effect as though the offense had not been pun- 
ishable originally, but had been made so for the first 
time by the restoring act. Such a law is within the 
spirit of the constitutional prohibition. 

In In re Murphy, 1 Woolw. 141, the defendant had 

been convicted by court-martial, at a time when he 
was subject to trial only in civil tribunals. Afterward 
Congress passed a law to validate such conviction. On 
habeas corpus, Justice Miller said: “If this act be 
valid, the prisoner must be detained. It is evidently 
intended to make two provisions, oue to validate the 
punishment of offenders which would otherwise be 
illegal. * * * So far as the first point is coneerned 
the law is unconstitutional; undoubtedly so. No 
clearer case of un ex post facto law can be framed. 
* * The prisoner, up to the time of the passage of 
this law, was certainly illegally imprisoned, because 
tried by and held under the sentence of a court which 
had no jurisdiction of his person or of his offense. If 
he be remanded, it will be under an act passed subse- 
quent to his offense, and even to his conviction. Can 
any law be more clearly ex post facto?” 

So with the case of this plaintiff. It is sought to 
legalize his punishment, which would otherwise be 
illegal, by an act passed subsequent to his offense, 
without which he was free from lawful prosecution, 
not only in some courts, but in all courts and by any 
methods. Such a statute is void. 

In addition to these decisions the opinion of Mr. 
Wharton is well worthy of being cited. Ina note to 
section 316 of Criminal Pleadings and Practice, he does 
not hesitate to say that an act of Congress which un- 
dertakes to authorize prosecutions for offenses which 
prior statutes of limitation have canceled, is an ex post 
Jucto law, and hence void. 

The impolicy of keeping crimes, not of the deepest 
dye, punishable during the whole life of the offender, 
is sufficiently indicated by the common usage of civil- 
ized nations in fixing a period for the limitation of 
criminal prosecutions. The beneficent aims of such a 
usage are thwarted if the limitation be not absolute 
and irrevocable. The injustice and oppression of laws 
repealing the limitation, after persons have once relied 
upon its finality, must be apparent to all. The inno- 
cent, conscious of acts which when only partially dis- 
closed may seem criminal, preserve the evidence of the 
whole truth until time has established the legal proof 











of innocence by barring prosecution. Then their vigi- 
lance relaxes aud their evidence is lost. What more 
unjust than that now the Legislature should abate 
their protection and leave them to the hazard of half- 
discovered facts? A guilty man, not wholly lost to 
honor and to hope, passes through the statutory period 
after his single offerse, cowed by the constant dread 
of detection and disgrace. Then, relieved from dan- 
ger, he returns to the path of rectitude, forms respect- 
able associations, and gathers around him those who 
repose in his virtue and depend upon his fair fame. 
Now the law changes; the detective drags to light his 
long-buried crime; and innocent and guilty alike are 
overwhelmed in acommon ruin. It was of grace that 
remission was granted; it is the spirit of injustice and 
oppression that withdraws it. To forbid the exercise 
of such power the mandate of the Constitution stands. 

There is another aspect of this case, not presented 
upon the argument, but in which some members of 
the court think it appears that the judgment below is 
wrong. 

Statutes extending periods of limitation are not to 
be construed as designed to affect cases where the 
bar has already attached, unless no other reasonable 
interpretation can be applied. Angell on Lim., § 22, 
hote. 

The act of 1879 is doubtless retrospective, but every 
word of it, save two, may have effect, and yet reach 
only past offenses still subject to punishment when it 
was enacted. These two words make the prosecution 
legal where “the indictment has been found within 
five years from the time of committing the offense.” 
This provision is nugatory unless it was meant to legal- 
ize indictments theretofore found more than two years 
after the crime. But this language does not reach the 
plaintiff's case; his indictment was found after the 
statute, and under the rule rigorously enforced, the law 
may be considered as not legalizing his prosecution. If 
necessary to avoid injustice, I wouid so interpret it. 

The judgment below should be reversed. 


tunyon, Chancellor, delivered a concurring opinion; 
Van Syckel, J., a dissenting one. 

At the instance of three members of the court, the 
following questions were put, and they were decided 
as follows: 

1. Does the act of March 14, 1879, apply to offenses 
as to which, at the time of its passage, the statute of 
limitations had completely run? 

Affirmative—The Chancellor, Depue, Magie, 
Van Syckel, Clement, Dodd, Green. 

Negative — Dixon, Kuapp, Parker. 

2. Adopting this construction, is the act so far un- 
constitutional, as an ec post facto law? 

Affirmative — The Chancellor, Dixon, Knapp, Parker, 
teed, Dodd. 

Negative — Depue, Magie, Van 
Green. 

3. Adopting the same construction, is the act pro 
tanto invalid, as being in conflict with vested rights? 

Affirmative —The Chancellor, Dixon, Kuapp, Magie, 
Parker, Reed, Dodd. 

Negutive — Depue, Van Syckel, Clement, Green. 

4. Shall the judgment below be reversed ? 

Affirmative — The Chancellor, Dixon, Kuapp, Magie, 
Parker, Reed, Dodd. 

Negative— Depue, Van Syckel, Clement, Green. 

hcsccneangaenh 
FORMALITY ESSENTIAL TO PROPER AD- 
MINISTRATION OF OATH. 


NEW YORK COURT OF APPEALS, OCTOBER 4, 1881. 


teed, 


Syckel, Clement, 





O’ REILLY v. PEOPLE OF NEW York. 


To make a valid oath, for the falsity of which perjury will lie, 
there must be in some form, in the presence of an officer 
authorized to administer it, an unequivocal and present 
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act by which the affiant consciously takes upon himself the 


obligation of an oath. The delivery with the intention of 
swearing to it of a signed affidavit by the aftiant to the ofti- 
cer, who thereupon certifies to its having been sworn to 
before him and returns it to the affiant, who uses it as an 
affidavit, is not sufficient to render the affiant liable to in- 
dictment for perjury in case of the falsity of the affidavit. 


| pp -conmangpaa for perjury. The evidence for the 
prisoner tended to prove that the prisoner, who 
was about to present a claim against the county of 
Albany before the board of supervisors of that county, 
in order to comply with the statutory requirements in 
respect to the verification of such claims, prepared and 
signed an affidavit which he presented to a notary, who 
thereupon, without personally administering any oath, 
signed his name tothe jurat and handed the paper 
back to the prisoner, who used it as an affidavit to sub- 
stantiate his claim before the board of supervisors. 
The trial court held that if the jury were satisfied that 
the prisoner meant to swear to the affidavit this was 
perjury if the affidavit was false. The jury convicted 
the prisoner. 

Rufus W. Peckham, for the prisoner. 

D. Cady Herrick, district attorney, for the People. 

Fincu, J. The evidence on behalf of the prisoner 
tended to prove that on the occasion of the alleged 
perjury no words passed between the officers and the 
accused, and what was done consisted only of the lat- 
ter’s signature to the jurat, which he thereupon handed 
to the officer, who affixed his own name to the certifi- 
cate in silence. The force of this evidence was weak- 
ened, if not entirely destroyed, by the charge of the 
judge who presided at the trial, and with great care 
and deliberation laid down a rule for the guidance of 
the jury, which is pow assailed as erroneous. He 
stated it first in the form of an abstract proposition, 
and then applied it to the facts of the case on trial. In 
making such application he said: ‘‘If O'Reilly deliv- 
ered the bill and the affidavit to Kieley to have the 
same certified to by Kieley as sworn to before him, in- 
tending thereby to declare to said Kieley that by oath 
he intended to verify and did verify the statement 
subscribed by him, and the officer regarding him as so 
declaring on oath, signs the certificate and jurat for 
the purpose of evidencing the verification, and then 
delivers it to the party in that form verified, and the 
party presents it in that form and shape to the board of 
supervisors for the purpose of procuring the credit of 
the bill, then I charge you that the oath has been duly 
and lawfully administered.”’ 

The criticism to which this proposition is subjected 
by the argument at the bar is in substance that any 
form of oath is rendered unnecessary, and the inten- 
tion to swearis putin the place of the oath actually 
administered and taken. The criticism is just, pre- 
cisely so faras it is true. Some form of an oath has 
always been required, for the double reason that only 
by some unequivocal form could the sworn be distin- 
guished from the unsworn averment, and the sanctions 
of religion add their solemn and binding force to the 
act. Pandects, XII, 2,3; Coke’s Inst. 165; 1 Phill. on 
Kv. 15: 1 Starkw. on Ev. 23; Lord Hardwick in Omy- 
chund v. Barker, 1 Atk. 30; Tyler on Oaths, 15; 1 
Greenleaf on Ey. 328, 371; 1 Alison Crim. Law, 474; 
3 Wharton Am. Crim. Law, § 2295; 2 Arch. Crim. Pr. 
723. 

While these sanctions have grown elastic, and gradu- 
ally accommodated themselves to differences of creed, 
and varieties of belief, so that as the Christian is sworn 
upon the Gospels and invokes the Divine help to the 
truth of his testimony, the Jew also may be sworn 
upon the Pentateuch, the Quaker solemnly affirm 
without invoking the anger or aid of the Deity, and 
the Gentoo kneel before his Brahmin priest with pecu- 
liar ceremonies, yet through all changes and under all 








forms, the religious element has not been utterly de- 
stroyed. As lately as the case of People ex rel. Ken- 
yon v. Sutherland, 81 N. Y. 8, the taking of an oath is 
described as burdening the conscience. Some form of 
an oath would therefore seem to be essential. It is 
almost as difficult to conceive of an act of swearing 
without any form as of a material substance having 
neither shape nor locality. The changes of form inci- 
dent tothe growth of nations and of commerce have 
been serious, but have not dispensed with a form en- 
tirely. These changes are recognized and crystallized 
in one statute. 3 R.S., 5th ed. 692. The usual mode 
of administering oaths by the person who swears lay- 
ing his hand upon and kissing the Gospel is first recog- 
nized, and that form prescribed as the general rule, 
and except as afterward provided. §113. Then fol- 
low the exceptions. There were persons who on the 
one hand were unwilling to invoke either the ven- 
geance or the help of the Divine blessing, and those 
who believed in them without believing in the Gospels 
or even in the Bible at all. The statute therefore 
merely permits an oath to be administered in this 
form: ‘* You do swear in the presence of the ever liv- 
ing God.” $115. The religious element is here pre- 
served, since, in the absence of imprecation or invoca- 
tion, the oath is taken as in the presence of the 
Supreme Being. But there were those whose con- 
science would not permit them to be sworn atall. To 
meet that emergency the statute allows as a form, 
“you do solemnly, sincerely and truly declare and 
affirm.’’ $116. Then follow provisious to meet the 
cases of persons who have peculiar forms which they 
recognize as obligatory and believe in other than the 
Christian religion. Such persons may be sworn in 
their own manner, according to the peculiar ceremo- 
nies of the religion which they profess. §§ 117, 118. 
There remained, however, the case of infidels and 
unbelievers. For them there could be no religious 
element in an oath, and no sincerity behind it. At 
first the inevitable result followed of their exclusion 
from the witness’ stand. But such rule of exclusion 
was soon modified so as to protect them against per- 
sonal injury, and finally substantially abrogated by the 
constitutional provision rendering them no longer in- 
competent ‘‘on account of their opinions in matters 
of religious belief.’? But this isarule which merely 
shuts the door on inquiry. It neither dispenses with 
some form of oath nor changes its inherent character. 
It assumes that the affiant recognizes the sacred and 
solemn nature of his obligation and will permit neither 
inquiry nor contradiction. If there be something in- 
consistent in this mode of meeting the difficulty the 
remedy must be applied elsewhere. But the statute 
goes one step further. It provides generally that a 
person sworn by any of the forms prescribed, ‘or in 
any form authorized by law,”’ shall be deemed to have 
been lawfully sworn; and this court has held that any 
form adopted, if not objected to by the affiant, is 
deemed to have received his assent and renders him 
liable to the consequences of perjury as if the oath had 
been administered in strict conformity with the stat- 
ute. People vy. Cook, 8 N. Y.84. A wide scope, a large 
liberty, is thus given to the form of the oath, but some 
form remains essential. Something must be present 
to distinguish between the oath and the bare assertion. 
An act must be done, and clothed in such form as to 
characterize and evidence it. 

It is argued that the charge of the court ignores this 
necessity, and puts in the place of the act of taking the 
oath, and its administration by the officer, the inten- 
tion of the one and the supposition of the other. That 
part of the charge which we have quoted, and the 
statement of the rule made during the trial, seem to 
us fairly to justify the criticism. 

The only act referred to is the delivery of the bill 
and affidavit to the officer. If that is done for the 
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purpose of getting the officer’s certificate and with the 
intention of declaring to him that the affidavit does 
verify the statement he has subscribed, and the officer 
regards him as so declaring on oath, that, followed by 
the certificate of the officer, and the use of the affida- 
vit is held to be sufficient. But we think the language 
cited does not, by itself, fairly represent the proposi- 
tion presented to the jury and should be construed 
with other parts of the charge which more fully ex- 
plain its meaning. Thus construed it rests on some- 
thing more than mere intention, and does not ignore 
the necessity of an act of swearing and some form 
of the oath. The reasoning of the learned judge 
makes his meaning very plain. He relies upon the 
language of the jurat which the prisoner signed and 
handed to the officer. That language was as follows: 
“C. O'Reilly being duly sworn, saith that the items of 
the written account are correct,’ etc.; and the argu- 
ment is that these written and printed words handed 
to the officer were as effectual as if the accused had 
said in spoken words, ‘** I swear that the items of the 
written account are correct,” ete.; in other words, 
that an audible utterance is not essential, and the oath 
may be taken by the pen as well as by the tongue. The 
last proposition may possibly be true and not confined 
to cases of necessity, and yet the inquiry remains and 
is the final and determining question in the case, 
whether the mere delivery of these written words, 
signed by the accused, to the officer for his certificate, 
constitute an oath taken, and is the sufficient equiva- 
lent of an express and present declaration that the 
affiant swears to the truth of his statement. If such 
be the fact, it is difficult to sustain our decision in Case 
v. People, 76 N. Y. 242. In that case the accused 
signed the jurat and sent it to the notary for his sig- 
nature. The delivery to the officer was a delivery by 
Case, although effected through the agency of a third 
person. That fact cannot change or modify the prin- 
ciple, as it affects the affiant. It might and would 
touch and influence the duty of the officer in giving 
his certificate. But the certificate is not the oath. It 
pre-supposes an oath already taken, of which fact it 
but furnishes the evidence. It is the written words 
signed and consciously and purposely delivered to the 
officer which works the result. It is that delivery 
which converts the previously unsworn words into a 
valid affidavit. How isthe inherent character of the 
affiant’s act in any wise changed, modified or altered 
by such delivery through an agent instead of in per- 
son? The difference suggested to us is that in the lat- 
ter case the officer and the affiant do not meet, and the 
oath is not taken before, that is, in the presence of the 
officer. While that fact is mentioned in the opinion, 
it is not made the definite ground of the decision, 
which takes a much wider range, and goes upon the 
theory that no oath was taken atall. The fundamen- 
tal difficulty, whether the affidavit be delivered in 
either mode, seems to us to be that the act of delivery 
is equivocal, and just as consistent with an intention 
not to swear, though appearing to have been sworn, as 
with an intention to assume the obligation of an oath, 
and this difficulty is intensified when, asin the present 
case, the language written and signed and delivered 
to the officer is not ‘‘I do hereby swear,’ or ‘‘do de- 
pose and say,” but ‘being duly sworn, saith.”” The 
language recites an oath previously taken, already ad- 
ministered. It does not purport to be the present 
oath then and theretaken. It confesses a past act, and 
an obligation already assumed. It does not profess to 
be itself the act or obligation. Such a construction of 
it is strained and unnatural. It would be hard to find 
an officer who would understand upon reading]such 
phrase that an oath had already been administered by 
himself, and his sole duty was to certify the fact in 
silence; and we are required to believe that officers 
have been daily administering a second and superflu- 





ous oath when a sufficient one was already before them 
in writing. We think the charge went too far, and are 
not ready to affirm the proposition advanced. To make 
a valid oath for the falsity of which perjury will lie 
there must be some form in the presence of an officer 
authorized to administer it, an unequivocal and pres- 
ent act by which the affiant consciously takes upon 
himself the obligation of an oath. The delivery in 
this case of the signed affidavit to the officer was not 
such an act, and was not made so by the intention of 
one party or the supposition of the other. 

For these reasons the judgment should be reversed 
and a new trial granted. 
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FRATT v. WHITTIER. 


FIXTURES AS GRANTOR AND 


A deed of a hotel conveyed the same with “‘ the appurtenances 
and improvements thereunto belonging.’’ It reserved to 
the grantor the right to remove from the upper rooms of 
the hotel ‘“‘his furniture, carpets and pictures, but none 
of the permanent fixtures or appurtenances to said prop- 
erty shall be removed.” //eld, that gas chandeliers affixed 
to pipes in the hotel, a cooking range and attachments, 
mosquito transoms and window screens affixed to window 
frames, etc., were fixtures, which in the absence of re- 
servation in the deed passed to the grantee, and that the 
grantor was not entitled to remove them from the hotel. 
The reservation of certain articles by the agreement of the 
parties to the deed, fixed upon the remaining chattels in 
the hotel necessary to its use, the character of appurte- 
nances to it. 


es IN to recover chattels. The opinion states the 
£ facts. From a judgment in favor of defendants 
plaintiff appealed. 

McFarland & Edgerton, for appellant. 

Freeman & Bates, for respondents. 

McKee, J. This was an action to recover certain 
gas fixtures, consisting of chandeliers, globes, brackets, 
burners, pendants, ete., a kitchen range with boiler 
attached, a patent water filter, tanks and mosquito 
screens. The property was attached to a building 
known as the “Orleans Hotel,” situate on a lot of 
land fronting on Second street, in the city of Sacra- 
mento. 

As owner of the hotel, the plaintiff, on October 15, 
1879, contracted in writing to sell the same to the de- 
fendant, by the following description, viz. : 

“Lot No. 6 in the square between J and K and 
Front and Second streets, in the city of Sacramento, 
and the appurtenances and improvements thereunto 
belonging.’’ The sale was made for $28,000 gold coin, 
payable after an examination and approval of the title, 
upon receiving from the plaintiff possession of the 
property and of a deed of grant of the same, on or 
before the Ist day of November, 1879, reserving to the 
plaintiff, among other things, the right, within ten 
days after delivery of possession, to remove from the 
upper rooms of the hotel “his furniture, carpets and 
pictures, but none of the permanent fixtures or appur- 
tenances to said property shall be removed.’ On the 
25th of October, the defendants, having satisfied them- 
selves about the plaintiff's title, paid the full amount 
of the purchase-money and received from the plaintiff 
possession and a deed of grant of the property. The 
deed described the property the same way that it had 
been described in the contract of sale, and it also con- 
tained the recital that the deed had been made in pur- 
suance of the contract of sale, and subject to the 
terms, conditions and reservations therein contained. 

Within ten days after the delivery of possession 
plaintiff demanded of the defendants the privilege of 
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removing the articles in controversy from the hotel, 
which being refused, this actiou was instituted, and 
the question arises whether the articles are personalty 
or fixtures which passed as appurtenances of the realty 
by the deed of grant. 

If the question arose out of the deed alone it might 
not be difficult of solution, for the weight of authority 
seems to be in favor of the proposition that they are 
to be regarded as movable property, capable of being 
severed from the building; yet the authorities upon 
the subject are conflicting. In IM/cKeag v. Hanover 
Fire Ins. Co., 81 N. Y. 38, the Supreme Court of New 
York held that gas-pipes which run through the walls 
and under the floors of a house are permanent parts 
of the building; but fixtures attached to such pipes, 
where they are simply screwed on projections of the 
pipes from the walls, which can be detached by un- 
screwing them, are not appurtenances, and so do not 
pass by deed or under a mortgage of the premises, and 
the mere declaration of the owner that he intends that 
such articles shall go with the house does not make 
them realty. 

In Guthrie v. Jones, 108 Mass. 193, it was held that 
as between landlord and tenant, gas fixtures, though 
fastened to the walls, were not annexed to the realty 
soas to become part of it. They are, says the court, 
in their nature articles of furnitare, and the fact that 
they were fastened to the walls for safety or conven- 
ience dves not deprive them of their character as per- 
sonal chattels and make them a part of the realty. 

In Vaughen v. Halderman, 33 Penn. St. 523, the 
court says: ‘‘ Lamps, chandeliers, candlesticks, can- 
delabras, screens and the various contrivances for 
lighting houses by means of candles, oil or other fluids, 
have never been considered as fixtures and as forming 
apart of the freehold. There is no trace of a contrary 
doctrine in the English decisions, nor does it appear 
that the ordinary apparatus for lighting has ever been 
classed among fixtures.’’ In Jurechi v. Philharmonic 
Society, 79 Penn. St. 403, and 21 Am. Rep. 78, the case 
of Vaughen v. Halderman was reviewed and approved. 
Says Sharswood, J.: ‘‘ Houses are considered as fin- 
ished by the builders when the gas fittings are com- 
pleted. The fixtures are put up in more or less ex- 
pensive style, according to the tastes and means of the 
persons who mean to occupy them, whether as tenants 
or owners. If the tenant puts them in, it is not de- 
nied that as between him and the landlord, they are 
his, and he may remove them or they may be sold as 
personal property ou an execution by the sheriff. No 
doubt the owner, if they belong to him, often sells 
them with the house. They add more to the value of 
the house than they would be worth if removed. But 
if there is no agreement to sell the house as it is — fix- 
tures and all—the purchaser is not entitled to them. 
We see then no reason for departing from the judg- 
ment in Vaughen v. Halderman.”’ To the same effect 
are Shaw v. Locke, 1 Daly, 487; Montague v. Dent, 10 
Rich. 138; Rogers v. Crow, 40 Mo. 91; Lawrence v. 
Kemp, 1 Duer, 363; Towne v. Fiske, 127 Mass. 125. 

On the other hand, it has been held by the Supreme 
Court of Kentucky, in the case of Johnson v. Wise- 
man, 4 Metc. 357, that where a vendee of a house in 
possession purchased and put into it gas fixtures, 
chandeliers, etc., which were affixed by means of 
screws to iron pipes let into the walls of the house for 
the purpose of conducting gas to the burners, such 
chandeliers, etc., became fixtures which passed by a 
deed of the realty, in the absence of any express pro- 
vision to the contrary, although they may be remova- 
ble without injury to the walls or the ceiling of the 
house, or to the pipes to which they are attached. The 
same doctrine was enunciated in Smith v. Common- 
weath, 14 Bush, 31, as one about which there was no 
question. Whatever, indeed, is accessory to a build- 


ing for the more convenient use and improvement of 





the building is considered to pass by a deed of the 
premises. Thus articles placed in a mill by the owner 
to carry out the obvious purpose for which it was 
erected are generally part of the realty, notwithstand- 
ing the fact that they could be removed and used else- 
where. Parsons y. Copeland, 38 Me. 537. Ina build- 
ing erected as a factory, the steam works relied on to 
furnish the motive power and the works to be driven 
by it are essential parts of the factory adapted to be 
used with it, and would pass by a conveyance of the 
real estate. 4 Metc. 306. Apparatus for the manu- 
facture of gas are fixtures. Hayes v. Doane, 3 Stock. 
84. Gas-burners are of the same charactor. They are 
in no sense furniture, but are mere accessories to the 
building. Keeler v. Keeler, 31 N. J. 191. 

What is accessory to real estate is, according to the 
rule of the common law, part of it, and passes with it by 
alienation. That rule has been, in the growth of the 
law, greatly modified as between landlord and tenant, 
for the encouragement of trade, manufacture, agricul- 
ture and domestic convenience; and courts recognize 
and enforce the right of removal by a tenant of chat- 
tels annexed to the freehold for such purposes. But 
the rule which is applicable to persons in that relation 
does not apply as between heir and executor, vendor 
and vendee. As between the latter the rule of the 
common law is still applicable, except so far as it may 
be modified by statutory regulations upon the subject. 
So that chattels attached to the freehold by the owner, 
and contributing to its value and enjoyment, pass by 
the grant to the freehold if the grantor had power to 
convey (Tourtelott v. Phelps, 4 Gray, 378), and after 
conveyance they cannot be severed by the vendor or 
any one else than the owner. 

As between vendor and vendee therefore the rule 
for determining whatis a fixture is always construed 
strongly against the seller. Many things pass by a 
deed of a house, being put there by the owner and 
seller, which a tenant who had put them there might 
have removed; and they will be regarded as fixtures, 
which pass to the vendee, although annexed and used 
for purposes of trade, manufacture, or for ornament 
or domestic use. Thus, potash kettles appertaining to 
a building for manufacturing ashes (6 Cow. 665); a cot- 
ton gin fixed in its place (2 Strobh. 478); a steam engine 
to drive a bark mill (7 Watts, 106); kettles set in brick, 
in dyeing and print works (12 N. H. 207); iron stoves 
fixed to the brick work of chimneys (7 Mass. 482); 
wainscot work, fixed and dormant tables, engines and 
boilers used in a flour mill and attached to it (Sands v. 
Pfeiffer, 10 Cal. 259); a steam engine and boiler fast- 
ened to a frame of timber, and bedded in a quartz 
ledge, and used forthe purpose of working the ledge 
(Merritt v. Judd, 14 id. 59); a conduit or water-pipe to 
conduct water to a house (Philbrick v. Emery, 97 Mass. 
134); hop-poles in use on a hop farm (Bishop v. Bishop, 
11 N. Y. 123); statues erected for ornament, though 
only kept in place by their own weight (Snedeker v. 
Warring, 2 Kern. 170). In fact, whatever the vendor 
has annexed to a building, for the more convenient 
use and improvement of the premises, passes by his 
deed. The true rule deduced from all the authorities, 
say the Supreme Court of Virginia, seems to be this: 
That when the machinery is permanent in its charac- 
ter, and essential to the purpose for which the building 
is occupied, it must be regarded as realty, and passes 
with the building; and that whatever is essential for 
the purposes for which the building is used will be 
considered as a fixture, although the connection be- 
tween them may be such that it may be severed with- 
out physical or lasting injury to either. Greenv. 
Phillips, 26 Gratt. 752; Shelton v. Finklin, 32 id. 735. 

Judged by these rules, it would seem as if there was 
no room for doubt as to the character of the articles 
in controversy. Taking into consideration their na- 
ture, the circumstances under which they were placed 
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in the building, the mode of their connection with it, 
and the relation which they bear to its use and enjoy- 
ment, they must be regarded as essential for the pur- 
poses for which the building was used. The plaintiff 
himself, by his testimony, shows that the globes were 
lettered “Orleans Hotel,” and that they, with the 
chandeliers, etc., were necessary for furnishing light 
to the building; that the range rested on a foundation 
of brick, and that it and its attachments were annexed 
to the building by pipes, which connected them with 
the tanks and filterers on the roof of the building, and 
by a waste-pipe which ran through the wall of the 
building and connected with a sewer in an alley out- 
side, and that the range and its attachments were 
necessary for cooking; that the tanks and filters were 
attached to the building byasystem of pipes which 
connected them with the main, or pipes of the City 
Water Company, and with various parts of the hotel, 
and were necessary to supply the hotel with clear 
Water; that the mosquito transoms and window 
screens were fitted to the windows and transoms of 
the hotel—each window and transom-frame being 
fitted to its particular window, and shoved up and 
down in it on grooves, and all of them were as neces- 
sary to the hotel as its windows, its blinds and shut- 
ters. All of the articles were therefore essential to 
the use and enjoyment of the hotel; in fact, as the 
plaintiff testified, “it would not have been a hotel 
without them.’’ They were therefore fixtures which 
passed by the deed of grant to the defendant, unless 
they were specially reserved by the deed. But the 
deed reserved none of the articles. It was made, 
according to its recitals, in pursuance of the agreement 
of the 15th of October, and subject to the terms, con- 
ditions and reservations therein contained and ex- 
pressed. 

As already stated, the agreement reserved only the 
furniture, pictures and carpets of the upper rooms of 
the building, and none of the *‘ permanent fixtures or 
appurtenances to the property.’ In the absence from 
the deed of any special reservation of the articles, it 
must be presumed that the parties, by their agreement, 
considered them as permanent fixtures and appurte- 
nances of the hotel which were to pass by the deed. 
It is a well-settled rule of law that parties themselves 
may, by express agreement, fix upon chattels an- 
nexed to realty whatever character they may have 
agreed upon. Property which the law regards as fix- 
tures may be by them considered as personalty, and 
that which is considered in law as personalty they may 
regard as a fixture. Whatever may be their agreement 
courts will enforce it. Smith v. Waggoner, 50 Wis. 155; 
97 Mass. 279; 20 N. Y. 344; 53 id. 377; 24 Wend. 359; 
1 Hill, 176; 52 N. Y. 146. 

So that the plaintiff, when he contracted to sell the 
hotel property with its appurtenances and improve- 
ments, reserving from the sule only the carpets, furni- 
ture and pictures of the upper rooms of the building, 
fixed upon all the chattels which he had annexed to 
the hotel, and which were necessary to its use and 
enjoyment, the character of appurtenances and im- 
provements of the hotel. None of them, by any pos- 
sibility of construction, could fall within the reserva- 
tion of furniture, carpets or pictures in the upper 
rooms of the hotel.” 

The plaintiff therefore sold the articles in question 
as fixtures with the hotel, and as such they passed by 
his subsequent deed of the premises to the defendants. 

Judgment and order affirmed. 
snbeniianaialiclliarstnsiceabaain 
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GUARANTY — WHAT Is.— A promise ‘that if the 
plaintiff would endeavor to collect the amount of the 








* Appearing in 8 Federal Reporter. 





loss described from the Grand Trunk Railway Com- 
pany, they, the defendants, would pay the said claim 
if the Grand Trunk Railway Company did not do so,” 
is im legal effect a guaranty of the collection of the 
debt described, and resort to a suit or some other legal 
proceeding for the enforcement of the debt is a condi- 
tion precedent toa recovery upon such a guaranty. 
Taylor v. Burton, 8 Cow. 628. U. 8S. Cire. Ct., E. D. 
New York, July 13, 1881. Phenix Ins. Co. v. Louis- 
ville & Nashville Railroad Co. Opinion by Benedict, 
D. J. 


INFANCY — ENLISTMENT BY MINOR. — A minor's 
contract of enlistment is voidable only, and not void. 
If, after enlistment, he commits a military offense, is 
actually arrested and in course of trial before the con- 
tract is duly avoided, he may be tried and punished. 
Where a minor enlists in the marine corps of the 
United States, deserts his post and goes home, is 
arrested and in course of trial before the contract of 
enlistment is avoided by him, /eld, that the trial must 
be proceeded with. See Commonwealth v. Gamble, 
118. & R. 93; Ex parte Anderson, 16 Towa, 595; Mc- 
Conologue’s case, 107 Mass. 154, 170, per Gray, J.; Re 
Dee, 25 Law Rep. 538; Re Beswick, 25 How. Pr. 149. 
It is true that Commonwealth vy. Gamble, 11S. & R. 93, 
is doubted in a later case in the same court (Common- 
wealth v. Fox, 7 Penn. St. 336), but in this case the 


judges found that the statute made such an enlistment 


absolutely illegal, and for that reason held it to be 
void. See, also, McNulty’s case, 2 Low. 270. U. 8. 
Cire. Ct., Massachusetts, July 2, 1881. In Re Wall. 
Opinion by Lowell, C. J. 


MARITIME LAW — NEGLIGENCE — JURISDICTION. — 
(1) Exception to libel for injury to a fireman ona 
steam vessel caused by the negligence of the master of 
the vessel, on the ground that they were fellow servants 
of a common employer, and that such fireman was 
aware of the incompetence of the master, overruled, 
upon the impression that the fireman and master were 
not fellow servants in the sense which excuses the 
common employer from liability foran injury suffered 
by one in consequence of the misconduct or negligence 
of the other, with leave to raise the question upon 
final hearing. The fireman was subject to the orders 
of the master. He was an inferior servant, injured by 
the misconduct of a superior one, for which injury 
there is much authority and more reason for holding 
the common employer liable. Packet Co. v. McCue, 
17 Wall. 513; Railway Co. v. Fort, id. 557; Bera Stone 
Co, v. Craft, 81 Ohio St. 289; C. & N. W. Ry. Co. v. 
Morando, 34 Am. Rep. 168; 8. C., 93 Ill. 802; Devany 
v. Vulean Iron Works, 4 Mo. Ap. 256; Brabbits v. C. & 
N. W. R. Co., 88 Mo. 289; Gorml# v. Vulcan Iron 
Works, 61 id. 492; The Chandos, 4 Fed. Rep. 649. (2) 
The National courts have jurisdiction of a tort com- 
mitted any where upon the navigable waters of the 
United States. The ruling in Holmes vy. O. & C. R. Co., 
5 Fed. Rep. 75, followed. U. 8. Dist. Ct., Oregon, 
August 9, 1881. The Clatsop Chief. Opinion by 
Deady, D. J. 

STATUTES OF LIMITATION. — State statutes of lim- 
itation do not run against claims in favor of the United 
States. U. S. Dist. Ct., Minnesota, Aug. 15, 1881. 
United States vy. Spiel. Opinion by Nelson, D. J. 

eee we 

MICHIGAN SUPREME COURT ABSTRACT. 


DEED — ERROR IN RECORD REFERRED TO IN DEED 
— IDENTIFICATION BY PAROL.—A deed described the 
premises conveyed as ‘‘all that certain piece, etc., of 
land lying in the village of F.’’ and *‘ described as lot 
number 77 of the original plat of the village recorded 
in the office of the register of deeds,’’ etc. In the reg- 
ister’s office a regularly recorded plat of the village 
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contained only lots from 1to 29. An irregularly re- 
corded plat contained two lots, each numbered 78, and 
nolot numbered 77. Inanaction by one holding under 
the deed against the grantor for an alleged breach of 
the covenant of seizin, held, that parol evidence was 
admissible to identify the lot, and it being shown by 
such evidence that the lot intended to be conveyed had 
been actually numbered as 77 on the plat of the village 
which was irregularly recorded, that the failure to ap- 
pear on the record was from a mistake of the clerk in 
transcribing, and that the lot in taxation, ete., was 
described as lot 77, the action could not be sustained. 
The grant was not impaired by the omission to record 
the plat, and it was competent to identify the parcel 
by parol evidence. Johnson v. Scott, 11 Mich. 232; 
Noonan v. Lee, 2 Black, 499. It is often necessary to 
resort to such evidence for the purpose of applying the 
deed to the subject-matter. That part of the descrip- 
tion which speaks of the registry of the plat, and is 
found incorrect, may be rejected without any detri- 
ment. Slater v. Breese, 56 Mich. 77; Jackson v. Clark, 
7 Johns. 217; Eggleston v. Bradford, 10 Ohio, 312; 
Noonan v. Lee, supra; Butler v. Trustees First Presb. 
Church, 7 N. W. Rep. 363; Doe v. Galloway, 5 Barn. & 
Ad. 43; Doe v. Parry, 135 M. & W. 356. Enough is left 
to satisfy all legal requirements. Goodenow v. Curtis, 
18 Mich. 298; Sargent v. Adams, 3 Gray, 72; Gerrish v. 
Tome, id. 82; Woods y. Saivin, 4 Gray, 322; Jones v. 
Smith, 73 N. Y. 205; Schlief v. Hart, 29 Ohio St. 150. 
Wiley v. Loveley. Opinion by Graves, J. 

(Decided April 27, 1881.] 


EASEMENT — FLOW OF SURFACE WATER. — An ease- 
ment may be acquired by prescription for the flowage 
of surface water over adjoining lands to seek a pond 
below such adjoining lands. Conklen v. Boyd. Opin- 
ion by Marston, C. J. 

(Decided April 27, 1881.] 


SURETYSHIP — CONTINUING GUARANTY. — Defend- 
ant below signed a guaranty reading thus: ‘ In consid- 
eration that D. & Co. will and do sell to Mrs. O. 8. C. 
upon credit, bills of gouds from time to time as she 
may order, I, the undersigned, do hereby guaranty to 
the said D. & Co. prompt payment of all such bills at 
their maturity, the same being four months from the 
date of purchase or order, hereby waiving any and 
all notice of times or amounts of sales, or of defaults 
or delaysin payment therefor, the amount guarantied 
not to exceed the sum of $200." Held, that this was a 
continuing guaranty, was not exhausted when Mrs. O. 
S.C. had purchased $200 worth of goods, but defendant 
was liable to the extent of $200 though the debt might 
be for purchases made thereafter. The case is not 
unlike Mason vy. Pritchard, 12 East, 227, in which the 
guaranty was “for any goods he hath or may supply 
my brother W. P. with to the amount of $100,’ and in 
which “all the court were of opinion with the plaintiff 
that this was a continuing or standing guaranty to the 
amount of $100 which might at any time become due 
for goods supplied until the credit was recalled.’’ The 
cases of Hargreave v. Smee, King, 241; Douglas v. 
Reynolds, 7 Pet. 113; Bent v. Hartshorn, 1 Met. 24; 
Hatch v. Hobbs, 12 Gray, 447; Mellindy v. Capen, 120 
Mass. 222; Gates v. McKee, 13 N. Y. 232; Rindge v. 
Judson, 24 id. 64, and Grant v. Ridsdale, 2 Har. & J. 
186, support the same view, and some of them in their 
facts bear close resemblance to this. If the guaranty 
had evidently contemplated a single transaction, it 
would have been different. Anderson v. Blakely, 2 N. 
& S. 237; Boyer v. Eward, 1 Rice (S. C.), 12¢; Hotch- 
kiss v. Barnes, 34 Conn. 27; Congdon v. Read, 7 R. I. 
576; Strong v. Lyon, 63 N. Y.172; Boston, ete., Co. v. 
Moore, 119 Mass. 435; Reed v. Fish, 59 Me. 358. Crit- 
tenden v. Fiske. Opinion by Cooley, J. 

[Decided April 27, 1881.] 





TAXATION — CHARGE UPON DOGS TO PAY FORSHEEP 
KILLED BY DOGS NOT THE CONSTITUTIONAL LAW. — 
A charge made by law upon dogs in order to provide a 
fund for the payment of injury done to sheep by dogs 
is nota tax in the sense that an assessment of the 
public burdens upon property is a tax. The enactment 
does not appear to be for revenue nor to raise money 
by way of tax as that expression is there madeuse of. 
A tax isa burden, charge or imposition for public uses. 
People v. Salem, 20 Mich. 452; Matter of the Mayor, 
11 Johns. 77, and not a mere regulative expedient as 
this is to favor the repression of private mischief and 
promote the redress of private injuries. A tax upon 
dogs is aspecies of legislation which pertains to another 
department of power, and where the State in pursuing 
its duty to accommodate as far as practicable the desire 
and the right to keep dogs, to the more beneficial right 
of breeding and keeping sheep, has seen fit to apply the 
method marked out in the statute. The act is an 
exertion of the police power. In consequence of the 
acknowledged excellence of some of their traits and 
their remarkable attachment to mankind, and on 
account at the same time of their liability to break 
through all discipline and act according to their orig- 
inal savage nature, and because also of their liability 
to madness, it has been customary always to make 
dogs the subject of special and peculiar regulations. 
The evidence found in our own statutes is very full. 
Characteristic legislation has been expounded in other 
States, and the authority for it has been liberally 
maintained under the power referred to. Blair v. 
Forehand, 100 Mass. 136; Carter v. Dow, 16 Wis. 298; 
Tenny v. Seng, id. 566; Mitchell v. Williams, 27 Ind. 
62; Morey v. Brown, 42 N. H. 373; Wolf v. Chalker, 
31 Conn. 121; Ex parte Cooper, 3 Texas, 489. As the 
charge laid on the owners of dogs is a pecuniary burden 
imposed by public authority it partakes no doubt of 
the character of a tax and for many purposes might be 
so spoken of without harm. But no accession of public 
revenue, either general or local, is authorized oraimed 
at. The end sought is different. The purpose is to 
prescribe a regulation under which dogs as animals 
dangerous to sheepand of far less public utility can 
alone be held, and which if carried out will tend to 
discourage an undue increase of dogs, and at the same 
time will afford new protection against the effects of 
the mischief to which they are most given. People of 
Michigan v. Van Horn. Opinion by Graves, J. 
(Decided June 8, 1881.] 

snhigamanotagiindapicilicls 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH, 1881. 


EVIDENCE — DECREE OF PROBATE COURT AS EVI- 
DENCE OF DEATH. — A decree of the Probate Court 
granting letters of administration is not an adjudica- 
tion of death, as against the person therein assumed 
to be dead; nor is it admissible in proof of the death, 
as between strangers, nor even in an action brought 
by the person who has been appointed administrator, 
in his individual capacity. But it is admissible in an 
action by the administrator in his official capacity on a 
debt due to the supposed deceased, as evidence that the 
plaintiff has a right to collect the debt; and it is equally 
admissible in an action against the administrator in 
his official capacity on a debt due from the supposed 
deceased, as evidence that the defendant is bound to 
pay the debt. Mutual Benefit Ins. Co. v. Tisdale, 91 
U.S. 238; Newhall v. Jenkins, 10 Pick. 515. Day v. 
Floyd. Opinion by Gray, C. J. 


EXECUTOR— NOT LIABLE FOR TORT OF CO-EXECU- 
tror.—In an action against the sureties upon the 
official bond of one executor it was sought to hold him 
and the sureties liable for losses occurring through bis 
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eo-executor for negligently permitting such co-executor 
to appropriate moneys of the estate, especially the 
fruits of a certain mortgage. This mortgage was 
released by both executors, but the co-executor alone 
received and disposed of the money. The defendant 
executor accounted for all the moneys of the estate in 
hishands. Held, that the defendants were not liable. 
It was the right of each executor to receive and hold 
the fund«~ of the estate. Edmunds v. Crenshaw, 14 
Pet. 166. Neither can be held responsible for the 
waste or misconduct of the other, unless there be some 
act or agreement on the part of the one sought to be 
charged by which the estate has gone into, or has been 
negligently suffered to remain in, the exclusive pos- 
session and control of the one by whose misconduct 
the loss occurs. Langford vy. Gascoyne, 11 Ves. 333. 
But an executor is not held any further than he is 
shown to have participated in the misappropriation. 
Peter v. Beverly, 10 Pet. 562; Brazier v. Clark, 5 Pick. 
104; Sterrett’s Appeal, 2 Penn. 419. It is contended 
that the defendant is liable in this case because be 
must be treated as having concurred in the wrong by 
joining in the release by which hisco-executor was 
enabled to obtain possession of the money due on the 
mortgage and to mingle it with his own property. The 
rules which govern the liability of co-executors follow 
in most respects the rules which prevail as to co- 
trustees. But while the latter are not liable for the 
money which they have not received, although they 
join in receipts given for the same, it was at one time 
held that the former were liable in such cases. But 
this rule, which does not seem to have been maintained 
with entire uniformity, is declared in Wms. on Ex’rs 
(5th. Am. ed.), 1660 to have been greatly relaxed in 
favor of executors; and in Shipbrook vy. Hinchenbrook, 
16 Ves. 478, it is declared to have been broken down. 
See Joy v. Campbell, 1 Sch. & Lef. 328; Hovey vy. 
Blakeman, 4 Ves. 608; Semfield v. Howes, 3 Bro. Ch. 
95; McNair’s Appeal, 4 Rawle, 157; Monell v. Monell, 
5 Johns. Ch. 283; Monahan v. Gibbons,19 Johns. 426; 
Ochiltree vy. Wright, 1 Dev. & Bat. Eq. 336; Perry on 
Trusts, $$ 421-426. McKim v. Aulbach. Opinion by 
Colt, J. 


MANDAMUS— WHEN LEGAL REMEDY WILL NOT LIE. 
— Mandamus will not lie to compel the audit of a 
claim against a municipal corporation when the claim- 
ant has aright of action for such claim against the 
corporation after complying with certain statutory 
preliminaries. Lexington v. Mulliken, 7 Gray, 280; 
In re Boyce, 2 Cowen, 444; Ex parte Lynch, 2 Hill (N. 
Y.) 45; Commonwealth v. Commissioners of Alle- 
gheny,10 8S. & R. 317; State v. Union Tcuwnship, 8 
Vroom, 84; State v. County Judge, 5 lowa, 380. 
Wheelock v. Auditor of Suffolk County. Opinion by 
Gray, C. J. 


REMOVAL OF CAUSE— ON GROUND OF RESIDENCE 
OF PARTIES. — An equitable action brought in a State 
court by a creditor residing in Massachusetts against a 
debtor residing in Texas, and the trustee residing in 
Massachusetts, of a fund the income of which was 
payable to the debtor, to compel the application of the 
income to the payment of the debt is not removable to 
the Federal Court. Under the Constitution of the 
United States, article 3, section 1, and amendments, 
article 10, it would seem that the jurisdiction of the 
courts of the United States, so far as it depends upon 
the citizenship of the parties, may extend to any con- 
troversies between citizens of different States, but 
cannot include controversies between citizens of the 
same State, and under every act of Congress passed 
before March 3, 1875, concerning the removal of causes 
from the State courts to the Federal courts, it was 
held that all the defendants who were real parties in 
interest must be citizens of a different State from the 
plaintiff in order to entitle them or either of them to 








remove the cause. Bryant v. Rich, 106 Mass. 180, and 
cases cited; Florence Sewing Machine Co. v. Grover 
& Baker Co., 110 Mass. 70, and 18 Wall. 553. The 
opinion of a majority of the Supreme Court in Meyer 
vy. Construction Co., 100 U. 8. 457, and the unanimous 
judgment of that court in Ayers v. Chicago, 101 U. 8, 
184, have dispelled the doubts created by decisions in 
some of the Circuit Courts, and have authoritatively 
determined that no removal can be had under the act 
of 1875, unless all those ou one side of the real contro- 
versy are citizens of different States from all those 
on the other side. If this bill is founded upon the 
general jurisdiction of this court in equity, the trustee 
is not merely aformal, but a necessary party, entitled 
to be heard upon the question whether he is under the 
duty and obligation of holding the fund during the 
life-time of the defendant Adams for his exclusive 
benefit, free from all claims of his creditors. Sparbank 
v. Cloon, 125 Mass. 263; Burnham v. Chicago D. & M. 
R. Co.,4 Dill. 503; Burke vy. Flood, 1 Fed. Rep. 540; 
Budny v. New York Savings Bank, 2 id. 14; Merchant's 
Bank v. Thompson, 4 id. 876. Broudway National 
Bank v. Adams. Opinion by Gray, C. J. 


- —, 





PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


Lis PENDENS — DOCTRINE OF — PURCHASER FOR 
VALUE. — The doctrine of lis pendens has been essen- 
tially modified by the later decisions. In the earlier 
cases, both in England and this country, it was held 
that lis pendens was notice to all the world, with the 
same effect as the registration of a deed under the 
recording acts as to constructive notice of the convey- 
ance. More recent cases however place the doctrine 
upon another and we think a sounder basis. In the 
leading case of Bellamy v. Sabine, 1 DeG. & J. 580, it 
was said by Lord Chancellor Cranworth: ** It is searcely 
correct to speak of lis pendens as affecting a purchaser 
through the doctrine of notice, though undoubtedly 
the language of the courts often so describes its opera- 
tion. It affects him, not because it amounts to notice, 
but because the law does not allow litigant parties to 
give to others, pending the litigation, rights to the 
property in dispute so as to prejudice the opposite 
party. It was said in Murray v. Lylburn, 2 Johns. Ch. 
444, that the doctrine of lis pendens may not apply to 
movable personal property on the ground of the neces- 
sities of commerce; in the County of Warren v. Marcy, 
7 Otto, 96, that it does not apply to negotiable securi- 
ties; andin Leitch v. Wells, 48 N. Y. 586, that it does 
not apply to stocks. (2) M. purchased stock of FE. for 
6,450, paying $3,700 cash, giving up E.’s check for 
£2,500, and receipting a coal bill due from E. for $250. 
Held, that M. was a purchaser for value. It is true the 
taking of asecurity as collateral for an antecedent debt 
does not make the creditor a holder for value, so as to 
give him the rights of a bona fide purchaser, but the 
rule is otherwise where it is taken in payment or ex- 
tinguishment of the debt. In such case the contract is 
executed and the debtor released. See Sinclair v. 
Healy, 4 Wright, 417; Shufeldt v. Pease, 16 Wis. 659, 
where it was held that ‘ta purchaser of goods froma 
fraudulent vendee, whose title is voidable on the 
ground of fraud, who takes them in payment of a pre- 
existing debt against said fraudulent vendee, is a pur- 
chaser bona fide, and as such is protected in his pur- 
chase against a claim to the property made by the 
party defrauded.”” Barnett v. White, 54 Miss. 57, 
where it was held that ** when the antecedent debt was 
extinguished, it was a good consideration.”’ Paddon 
v. Taylor, 44 N. Y. 371; Pratt v. Coman, 37 id. 441; 
Brown vy. Leavitt, 31 id. 113; Bank v. Babcock, 21 
Wend. 500; Burns v. Rowland, 40 Barb. 374. Dovey’s 
Appeal. Opinion by Paxson, J. 

{Decided Feb. 21, 1881.] 
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NEGLIGENCE — WHEN CONTRIBUTORY NEGLIGENCE 
OF CARRIER IMPUTABLE TO PASSENGER. —In an ac- 
tion against a railroad company for the death of a 
passenger on a street car, who was killed by a collision 
between defendant's locomotive and the street car, 
held, that to succeed plaintiff must show that the death 
resulted directly from the carelessness of defendant’s 
servants; and that the person in charge of the street 
car was chargeable with no negligence. The rule in 
Pennsylvania is that when a passenger on a carrier 
vehicle is injured bya collision resulting from the 
mutual negligence of those in charge of it and another, 
the carrier alone must answer for the injury. Lockhart 
v. Lichtenthaler, 10 Wr. 151. Philadelphia & Reading 
Railroad Co. v. Boyer. Opinion by Gordon, J. 
(Decided Jan. 31, 1881.] 


————> 


RHODE ISLAND SUPREME COURT AB- 
STRACT. 
JULY 8, 1881.* 

LEASE — OF PREMISES TO BE USED FOR ILLEGAL 
PURPOSES — ASSIGNMENT OF LEASE. — (1) A lessor's 
knowledge at the execution of the lease that premises 
demised will be used in violation of a statute which 
declares that all buildings, etc., used as houses of ill 
fame, etc., are common nuisances, makes the lease of 
premises used for such purpose void, and gives the 
owner the right of re-entry, does not make the lease 
void so as to discharge the lessee from his covenants 
where the lessor neither shares nor furthers the lessee’s 
illegal acts. See Way v. Reed, 6 Allen, 364; Trask v. 
Wheeler, 7 id. 109; Coleman vy. Hall, 9 id. 335; Kreis 
y. Seligman, 8 Barb. 459; Dater v. Earl, 3 Gray, 482; 
Ralston v. Boady, 20 Ga. 449; Sortwell v. Hughes, 1 
Curtis, 244; Hill v. Spear, 50 N. H. 253; Gaylord y. 
Soragen, 32 Vt. 110; Aiken v. Blaisdell, 41 id. 655; 
Green v. Collins, 3 Clifford, 494. (2) An assignment 
of alease by the lessee does not discharge either the 
lessee or his surety from the covenants. It does not 
have this effect even when the lessor recognizes the 
assignment by accepting rent from the assignee. Way 
v. Reed, 6 Allen, 364; Hunt v. Gardner, 39 N. J. Law, 
530; Damb v. Hoffman, 3 E. D. Smith, 361. Almy v. 
Green. Opinion per curiam. 


SALE OF PERSONAL PROPERTY — WHEN GOODS SOLD 
TO BE SENT BY CARRIER DELIVERED AND TITLE 
PASSES — ORDER THROUGH BROKER. —M., a cotton 
broker in Providence, Rhode Island, at the request of 
L., telegraphed January 19to H., a commission mer- 
chant in Galveston, Texas, ** L. offers 131-2 f. 0. b. 
and freight for fifty bales; fill part if can’t whole;”’ 
“f.o. b.” meant free on board. January 21 the offer 
was accepted. January 24 the cotton was carried to 
the steamer’s dock and a bill of lading was given Jan- 
uary 26. The invoice described the cottonas *‘ bought 
by H. by order of M. for account and risk of L.”” The 
parties had before had similar dealings. Part of the 
cotton was embarked, and the rest was burned on the 
dock January 29. The steamer arrived at the dock 
January 24, and did not have time to discharge and 
reload its freight before the fire. In an action by H. 
against L. to recover the price of the cotton burned, 
held, that the delivery to L. was complete and that H. 
should recover. The rules governing cases of this sort 
are plain, though not always easy of application. In 
general a delivery of goods to a common carrier, and 
a fortiori, to one specially designated by the buyer, is 
adelivery to the buyer. Unless the seller has contracted 
to deliver them to the buyer at some particular place 
orin some particular manner, every thing the seller 








has to do concerning delivery is then completed. Benj. 
ou Sales (2d Eng. ed.), 181; Ludlow v. Bowne, 1 Johns. 
1; Dunlop v. Lambert, 6Cl. & Fin. 600; 2 Kent's Com. 
492, 494, 499; Garland v. Lane, 46 N. H. 245; Hunter v. 
Wright, 12 Allen, 548. Although the risk generally 
goes with the title or ownership, it does not always. 
See Gabarron v. Kreeft, 24 W. R. 146. Nor is the in- 
voice conclusive. Shepherd v. Harrison, L. R., 5 H. 
L. 116. Unless by some agreement those who bring 
freight to a vessel are not expected or permitted to 
load it themselves. What amounts to a delivery to 
carriers may sometimes bea question of fact fora jury; 
ordinarily delivery at their wharf, freight-house or 
warehouse, and bringing it to the notice of the servants 
of the carriers would be so considered. A delivery at 
awharf may be of itself an incomplete act to be ex- 
plained by what has preceded it or by what takes place 
subsequently. 1 Pars. on Shipping and Admiralty, 183. 
The M. K. Rawley, 2 Lowell’s Dec. 447; British Colum- 
bia Saw-mill Co. v. Nettleship, L. R., 3C. P. 499; Pack- 
ard vy. Getman, 6 Cow. 757; Pittsburgh, Cincinnati & 
St. Louis R. Co. v. Barrett, 20 Am. L. Reg. (N. 8S.) 406. 
If words have a settled meaning by the usage of the 
market where the goods were bought, then it is of no 
consequence how they are understood elsewhere. 
Whoever sends toa foreign market is, in the absence 
of special provision, presumed to mean to deal accord- 
ing to the usages of that market. But the decision 
does not rest upon this rule of law, but upon the plain 
meaning and construction of the words. But even if 
the words were of uncertain meaning the rule would 
apply that when a person gives an order to an agent or 
other person abroad in such uncertain terms as to be 
susceptible of two different meanings, and that the 
person bona fide adopts one of them and acts upon it, 
the principal cannot repudiate the act merely because 
he meant it to be read in the other sense. Ireland v. 
Livingston, L. R.,5 H. L. 395, 416. It was perfectly 
competent for the parties to have provided that uei- 
ther the title, risk nor possession should pass, or that 
the title and risk passing, the possession should not 
pass until the goods reached the destination and were 
paid for. The reserving this latter right or jus dis- 
ponendi, as it is called, has been the subject of many 
decisions— not always consistent. But all the cases 
on the subject hold that this is a question of intention, 
to be gathered from the facts. If a bill of lading is 
taken to the order of the buyer, it would undoubtedly 
be taken as evidence of passing both title and posses- 
sion. If it is taken to the shipper and his order, it 
would be taken as prima facie evidence that, although 
the title may have passed, he intended to keep the 
goods in his possession and control, and not to actually 
deliver them until they were paid for or until some 
condition was complied with. Benj. on Sales (Am. 
ed.), §$ 381, 399 (2d Eng. ed.), 288, 305. In any sale of 
goods without any stipulation for credit, the title may 
pass if the facts show that such is the intention of the 
parties, although they remain in the vendor’s posses- 
sion; and in such case he has alien on them for the 
price, and may retain them until paid. Story on Sales, 
§ 282a; Bateman on Com. Law, §§ 189,256; Barrett v. 
Goddard, 3 Mason, 107; Hatch v. Oil Company, 10 Otto, 
124. Hobart v. Littlefield. Opinion by Potter, J. 


—_~—__—__ 


VERMONT SUPREME COURT ABSTRACT.* 


CIVIL DEATH— WHEN IMPRISONMENT EFFECTS. — 
Persons imprisoned in the State prison in Vermont are 
not civilly dead. Civil death was not the effect of 
imprisonment under sentence for crime in all cases at 
common law. <A dictum of Lord Coke (Co. Litt. 130 a), 





* To appear in 13 Rhode Island Reports. 





* To appear in 53 Vermont Reports. 
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that: ‘“ Besides men attainted in a premunire, every 
person that is attainted of high treason, petit treason, 
or felony, is disabled to bring any action, for he is 
extra legem positus, and is accounted in law civiliter 
mortuus,” led Chancellor Kent to think, as he inti- 
mated in Troup v. Wood, 4 Johns. Ch. 228, that every 
person attainted of felony was accounted in law civili- 
ter mortwus; but in a later case, Planter v. Sherwood, 
6 id. 118, he said this dictum of Lord Coke “is not 
to be taken in the full latitude of expression,’’ and 
after reference to other expressions of Lord Coke (Co. 
Litt. 132, a, b, 133, a; 3 Inst. 215), he says: ‘‘ The strict 
civil death seems to have been confined to the cases of 
persons professed, or abjured, or banished the realm, 
and I do not find that it was ever carried further by 
the common law.”’ This view is well sustained by 
authority. See Bannister v. Trussel, Cro. Eliz. 516; 
Ramsay v. Macdonald, 1 Wils. 217; Foster's Crown 
Law, 61, 62, 63; Coppin v. Gunner, 2 Ld. Raym. 1572. 
The term ‘civil death,’ as used in the books, seemed 
to involve, first, a total extinction of the civil rights 
and relations of the party, so that he could neither 
take nor hold property, but his estate passed to his 
heirs as though he were really dead, or was forfeited 
to the crown; and of this kind were the cases of 
monks professed, and abjuration of the realm. But 
profession was a creature of the ecclesiastical law, and 
the relinquishment of the estate was voluntary. 1 
Domat. 25, art. 13. This species of civil death ter- 
minated when popery was abolished in England, and 
the monasteries taken into the hands of the king. 
Abjuration of the realm was abolished by the Statute 
of James I, ch. 28. Second, an incapacity to hold 
property, or to sue in the king’s courts, attended with 
forfeiture of the estate and corruption of blood; and 
the king took the property to the exclusion of the 
heirs. Jackson v. Catlin, 2 Johns. 262; 1 Domat, 551, 
§14. There were cases in the English law, where the 
party was sentenced to perpetual imprisonment or per- 
petual banishment for an offense not attended with 
forfeiture of his estate. 2 Inst. 199; Stat. Westm. I, 
ch. 20; 2 Inst. 201, n. 10; Stat. Westm. II, ch. 35; 2 
Inst. 437, 459. And it would seem that perpetual im- 
prisonment or perpetual banishment, without forfeiture 
of the estate, did not in England produce civil death. 
Str. 872; Ld. Raym. 1572. As crimes do not work a 
forfeiture of the estate or corruption of blood in Ver- 
mont, there is lacking that taint from crime which 
seems to have constituted at the common law one of 
the essential elements of civil death. See, also, North- 
field’ v. Vershire, 33 Vt. 110; State v. Cooper; 16 id. 
551. Town of Baltimore v. Town of Chester. Opinion 
by Veazey, J. 


EXECUTION — TROVER FOR PROPERTY SEIZED BY 
TENANT IN COMMON — POSSESSION OF LANDS. —(1) In 
an action of trespass or trover, one tenant in common 
of personal property, can recover for only his interest 
from an officer who has regularly taken and sold the 
entire property on execution. Ladd v. Hill, 4 Vt. 164; 
Bradley v. Arnold, 16 id. 382; White v. Morton, 22 id. 
17; Addison vy. Overrand,6T. R. 766; Sedgworth v. 
Overrand, 7 id. 279; Bloxham v. Hubbard, 5 East, 407. 
In Chandler v. Spear, 22 Vt. 407, the judgment was 
reversed, because the plaintiff was allowed to recover 
the entire value of the property; and the court dis- 
tinguish such an action from an action by one tenant 
in common to recover possession of the real estate 
owned in common, agsinst a stranger to the title. This 
last case has been recognized as the settled law on this 
subject in Hubbard v. Foster, 24 Vt. 546; and Briggs 
v. Taylor, 35 id. 66. (2) Occupying a sugar place from 
year to year, only for the purpose of making sugar, 
which place is separated from the home farm by inter- 
vening lands owned by others, is not actual or con- 
tinuous possession. See Flanagan v. Ward, 33 Vt. 343: 





Paine v. Hutchins, 49 id. 314. Wilson v. Blake. Opin- 
ion by Ross, J. 


EXEMPTION — TEAM KEPT FOR USE. — Under a stat- 
ute exempting from an attachment a horse kept and 
used for team work, it is not necessary that the horse 
be in actual use at the time of attachment, to be ex- 
empt. It is exemptif the owner keeps it with the 
honest intention and purpose of using it within a 
reasonable time for team work, to enable him, with 
the aid of the animal, to procure a livelihood. Future 
intended@use is as controlling upon the question of 
exemption as any past use. It has never been under- 
stood that an actual user of the animal for team work 
at the time its exemption from attachment was claimed 
was necessary; such a construction would defeat the 
evident purpose of the statute. In Webster v. Orne, 
45 Vt. 40, the past use of the horse for team work 
seems to have been regarded as decisive; for the horse 
was not in use for team work at the time he was at- 
tached, and it does not appear that he was then on the 
farm, where he had been so used, and his owner was 
then intending to sellhim. Future intended use is as 
controlling upon the question of exemption as any 
past use. ‘‘ Kept and used”’ signifies that the animal 
must be kept for team work and must be in actual use, 
or it must be kept with the honest intention and pur- 
pose of the owner, within a reasonable time thereafter, 
to use him for team work as occasion may require, to 
enable him, with the aid of the animal, to procure a 
livelihood. Sullivan v. Davis, 50 Vt. 648, distinguished. 
There the colt claimed to be exempt was too young for 
team work. Jowell v. Powell. Opinion by Royce, J. 


NEW YORK COURT OF APPEALS DECISIONS. 





‘ae following decisions were handed down, Tues- 
day, October 10, 1881: 


Judgment affirmed — Beyer v. The People ; Muilaly v. 
The People; Shipply v. The People; Read v. The Peo- 
ple. —— Judgment reversed and venire de novo or- 
dered — Perry v. The People; Rogers v. The People. 
—— Judgment affirmed with costs— Rich v. Herr; 
Schrauth v. The Dry Dock Savings Bank; The Conti- 
nental National Bank of New York v. Haskin; Bliss v. 
Hogyson ; Hiltonv. Fonda ; Stewart v. Fonda ; Stimson 
v. Wrigley; Syracuse Savings Bank v. The Town of 
Seneca Fatls ; Tarbell v. West; Holsapple v. The Rome, 
Watertown & Ogdensburgh Railroad Company. — 
Judgment reversed and new trial granted, costs to 
abide event— Potts v. Mayor; Fuller vy. Robinson; 
Knapp v. Simon; Kiff v. Youmans. —— Judgment 
reversed and leave granted to answer overon payment 
of costs— Lorillard v. Clyde. Appeal dismissed 
with costs — Raymond v. Husson; Jessuran v. Mackie}; 
Schreyer v. Bauernschmidt. —— Appeal dismissed 
without costs— Seymour v. Church. —— Order af- 
firmed with costs — In re Protestant Episcopal Public 
School of New York; In re accounting of Robert J. 
Dean. —— Order affirmed without costs — Salter, ap- 
pellant, v. Utica & Black River Railroad Company, 
respondent ; Salter, respondent, v. Utica & Black River 





Ruilroad Company, appellant. ——- Order of general 
and special terms reversed and motion denied with 
costs — Schuehle v. Reimann. —— Judgment reversed 


so far as it awards plaintiff any part of the estate of 
Samuel Norsworthy by reason of the death of Francis 
Norsworthy, with costs, and case remanded to Su- 
preme Court to ascertain and award appellant so much 
of said part as he is entitled to— Wylie v. Lockwood. 
— Motion denied — Dambmann y. Schuliiny. — 
Motion denied without costs — Snyder v. Sherman. 
Motion granted without costs — Gifford v. Town of 
Gravesend, 
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CURRENT TOPICS. 





([\HE absence of the editor for a fortnight will ex- 
plain delays in answering and in publishing 
communications. 


Both political parties have made excellent nomi- 
nations for associate judge of the Court of Appeals 
and for attorney-general of this State. Judge 
Finch has sat on this bench by appointment for 
more than a year, and has amply fulfilled the ex- 
pectation of the public. He is an accomplished 
scholar, and a calm, clear-headed, industrious and 
well-instructed lawyer, of fit age and health, and of 
the best character and the most agreeable address. 
Ile deserves especial and exceptional praise as a 
writer. The volumes of the Court of Appeals re- 
ports will show no pieces of judicial writing supe- 
rior — very few equal—to his opinions. For veri- 
fication of this statement, we refer to his opinions 
in Cronin v. People, 82 N. Y. 318; 8S. C., 22 Alb. 
L. Jour. 430; Sibbold v. Bethlehem Iron Company, 
83 N. Y. 878; and In re Eldredge, 82 N. Y. 161; 8. 
C., 22 Alb, L. Jour. 350. These are models of judi- 
cial writing; the two latter especially are among the 
most admirably expressed opinions to be found in 
our books, —— Mr. Schoonmaker has been county 
judge of Ulster county, and served a term as attor- 
ney-general with great credit. He is a gentleman 
of the most excellent reputation and professional 
attainments, of a judicial cast of mind, of large 
experience atethe bar, and of gravity and dig- 
nity of character. In the river counties Mr. Schoon- 
maker is very intimately and most favorably known. 
The people of our State cannot do amiss in elect- 
ing either of these gentlemen. Either of them 
would do honor to this eminent bench. 


Mr. Leslie Russell, the Republican candidate for 
attorney-general, is a gentleman with whom we are 


. @ 
not personally acquainted, but we hear the best re- 


ports of his character and abilities. Of middle age, 
unexceptionable character, noticeable intellectual 
strength, sound judgment, fair learning, and con- 
siderable aptitude for advocacy, he is one of the 
most honored and influential of the northern law- 
yers of our State, and is in every way fit for the 
office for which he is named. He is at present the 
county judge of St. Lawrence county. Of Mr. Ros- 
well A. Parmenter, the Democratic candidate, we 
can speak from a somewhat intimate acquaintance, 
and a residence in the same town with him for more 
than twenty years. Mr. Parmenter has for many 
years been a leader of the Troy bar, engaged in 
nearly every case of any importance. He is charac- 
terized by great vigor, untiring industry, unusual 
acuteness, ingenuity, and foresight, indomitable 
courage, large professional learning, and a forcible 
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style of oratory. His character is above reproach. 
He served a term as State senator with general ac- 
ceptance. For many years he has discharged the 
duties of the arduous and responsible. office of city 
attorney of Troy, with exemplary fidelity and dis- 
tinguished ability. We believe that no reproach 
can be cast upon the elective system of choosing 
judges and attorney-generals, so long as such nom- 
inations as these are put before the people. 


Having been out west two weeks and read the 
western newspapers, we have naturally heard some 
news and learned something worth while. The 
following from the Chicago Times is news: ‘*The 
Supreme Court of the United States is an exceed- 
ingly leisurely body. It meets at long intervals, 
generally with but a bare quorum, and adjourns 
solemnly, without the transaction of business, until 
such time as it may please their honors to again 
meet. The work of the tribunal is from three to 
five years in arrears, but that fact does not induce 
the slightest haste in this august court. It does not 
even move it to ordinary diligence. All this may 
be quite dignified in their honors, but it’s death to 
the suitors who are so unfortunate as to be com- 
pelled to wait the slow movement of the judges. 
Field has not returned from Europe, and if it 
weren’t that one justice recognizes in another jus- 
tice the right of slow locomotion, he ought to be 
regarded as in contempt of court. The Clifford 
vacancy continues, and the president should fill it 
at once. The court is sluggish enough. It should 
not be crippled.” In this paragraph there is a mis- 
statement in almost every line. Such misrepre- 
sentations need no denial so far as our profession 
are concerned, but they have some weight with the 
public. There is no court in the world more heavily 
weighted with business and more constant and faith- 
ful in discharge of its duties than this court. ‘It 
meets at long intervals,” but it sits constantly six 
months when it meets, and much of the rest of the 
year its judges are engaged in Circuit duty and in 
writing opinions. That it has had but ‘‘a bare 
quorum” has not been its own fault. Mr, Justice 
Field is universally recognized as one of the ablest 
and most indefatigable of the judges, and has 
earned the right to rest for a few months abroad. 
The editor of the Zimes has always been a reckless 
slanderer of courts and judges, and perhaps has 
some personal reasons for hating judges, but he 
should now and then, for variety, if for no other 
reason, speak temperately and truthfully about them. 


We do agree with the Times, however, that ‘‘ the 
Clifford vacancy ” should be filled at once. By way 
of variety it should be filled from New England, 
and not from Ohio. The nomination is due to New 
England, and not to any western State. The name 
of Chief Justice Gray has been repeatedly suggested 
for the post, and has elicited the most favorable 
comment. Assuming that Senator Edmunds would 
not accept the post, and believing that he ought 
not to be taken away from the Senate, we regard 
Chief Justice Gray as the fittest man for the office 
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whose name has been suggested or that now occurs 
tous. He is an all-accomplished lawyer; a judge 
of vast experience, shining abilities, and ample 
learning; a man of purity and dignity of character. 
In this connection, we regret that Mr. Justice Hunt 
still clings to the office whose duties he has not for 
years pretended to perform, and which it is con- 
ceded he never will again be able to discharge. 
Out of self-respect, if not out of respect for the 
public, he ought to resign. We have plainly said 
so before, and we mean to say it now more plainly, 
if possible. It seems to us a very improper course 
for him to pursue, thus to stick to the office until he 
shall have “earned ” his retiring pension. 


The Chicago Tribune also tells us some news. It 
tells that Chief Justice Folger, of the New York 
Supreme Court, will not accept the National treas- 
ury portfolio, because he now has an office which 
he cun hold fourteen years, at a salary of $12,000 a 
year, with a retiring pension of the same amount 
for life! For such big and ‘enterprising’? news- 
papers the Chicago journals are singularly inaccu- 
rate. The 7ribune has got several errors in this 
paragraph. Judge Folger is not ‘‘chief justice” 
he is chief judge. He is not of the Supreme Court, 
but of the higher and highest Court of Appeals. 
We hope he will not accept the treasury portfolio, 
and if he puts his refusal on the ground that he 
cannot afford to give up his present post for such a 
temporary and ill-paid office, he puts it on a very 
sensible and reasonable ground. Doubtless he 
wishes, as we all wish, that he could hold his office 
fourteen years, but he cannot, because his seventieth 
year will overtake him long before. Doubtless he 
wishes, as we all wish, that he had a salary of 
$12,000, but he has not, and on the contrary has 
only $7,500, with an allowance for expenses, we 
believe, of $2,000 a year. Doubtless he wishes, as 
we certainly wish, that he might have a retiring 
pension of $12,000 a year for life; but the pension 
is only the amount of his salary during the remain- 
der of the term for which he was elected. So the 
Tribune is quite wide of the mark. But the Tri- 
bune’s inaccuracies are more tolerable than the 
Times’ slanders. 


Our Court of Appeals, it is said, have settled the 
long-vexed question of the validity, in this State, 
of a marriage contracted out of this State by a 
party divorced in this State and forbidden to marry 
again during the life of the former husband or 
wife, and so contracted out of this State with intent 
to evade the effect of the decree. In Van Voorhis 
v. Brintnal/, such a subsequent marriage is held 
valid by the Court of Appeals. The New York 
Daily Register thus states the facts: ‘‘ The wife of 
Barker Van Voorhis obtained a judgment of divorce 
against him in April, 1872, the decree adjudging it 
should not be lawful for him to marry again until 
the said Elizabeth Van Voorhis shall be actually 
dead. Subsequently, Etizabeth Van Voorhis still 
living, Barker Van Voorhis left New York, and in 
New-Haven, Conn., was married to Ida Schroeder. 





A daughter was the issue of this marriage. She 
was born in the State of New York. On February 
27, 1880, Barker Van Voorhis died. The executors 
of his father’s will declined to admit the child of 
Barker Van Voorhis, whose name was Rose, to a 
share in the trust allotted to her father, questioning 
her legitimacy. Judge Barnard, upon the trial, in 
the Second District, in April, 1880, found that Bar- 
ker Van Voorhis and Ida Schroeder went to New 
Haven for the purpose of evading the New York 
law; and held that the second marriage of Barker 
Van Voorhis was null and void, and that the child 
was consequently illegitimate and not entitled to 
any share in the property disposed of by the will of 
Elias W. Van Voorhis. The General Term affirmed 
the judgment, but the Court of Appeals have di- 
rected a reversal and granted a new trial.” This 
decision of course overrules Marshall v. Marshall. 2 
Hun, 238, and is in accord with our own convic- 
tions. See 22 Alb. L. Jour. 41; 21 id. 486. 

At frequent intervals for a year or two past we 
have received from the Rochester Astronomical So- 
ciety missives dated at Warner Observatory, an- 
nouncing the discovery of new comets. One dated 
October 8th, announces ‘‘still another comet, mak- 
ing the sixth one which has appeared since May 
1st.” There must be some mistake about the send- 
ing of these announcements to us. We are not in 
the planetary line. We are not star-gazers, and we 
hope not lunatics. The gentlemanly astronomers 
of Warner Observatory are vastly polite, but do 
they suppose we can keep track of all these heavenly 
developments ? How do we know that they are 
not deceiving us — purposely or innocently ? What 
is to prevent their foisting any number of comets 


- on us, either from mischief or frome visual duplex- 


ity ? It seems that prizes are offered for the dis- 
covery of new comets, and Mr. Warner has given 
$1,300 ina year for comet prizes. Of course this 
sort of thing stimulates the comet market. What 
assurance have we that these discoveries are not re- 
discoveries, like Columbus’ discovery of the New 
World? Have the star-routers ever seen Hogarth’s 
pictorial representation of the telescopic observer ? 
‘If not, let them look it up, and take warning. One 
other point: If there were really any comets extant, 
our own observatory at Albany—the Dudley — 
would be sure to look them up and inform us. In 
respect of comets we are a protectionist, and be- 
lieve in home manufactures. Now the Dudley Ob- 
servatory has not warned us of any late comets, and 
we do not believe there are any. So, however 
skillfully the Rochester people may plan it, they 
cannot come it over us. 





NOTES OF CASES. 





[* State v. Moriarty, Supreme Court of Indiana, 

June 21, 1881, 12 Rep. 331, it was held that an 
indictment against defendant for being ‘‘ found in- 
toxicated in a public street, highway, and sidewalk,” 
sufficiently charges that the offense was committed 
in a public place. The court said: ‘The ruling of 
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the court was based upon Williams v. State, 64 Ind. 
553; S. C., 31 Am. Rep. 135, where it was held 
that in an indictment for notorious lewdness, it 
was not sufficient to allege that the unlawful act 
took place in a public highway. In the case of 
State v. Waggoner, 52 Ind. 481, a different doctrine 
was declared, and it was held that a public highway 
was a public place. The former case is not sus- 
tained by authority, while the latter is well sup- 
ported. We think that the case of Williams v. State 
asserts an erroneous doctrine, and it is therefore 
overruled. Even if the case of Williams v. State 
should be held to declare the correct rule, we should 
still be bound to hold the present indictment suffi- 
cient. It is charged that the offense was committed 
‘in a public street, highway, and sidewalk.’ A street 
is, it is true, a highway, but all highways are not 
streets. Common Council v. Croas, 7 Ind. 9% A 
street is not only a public highway, over and upon 
which all the citizens of the land have a right to 
pass and repass at pleasure, but it is a public high- 
way of acity, town, or village. There can be no 
reasonable presumption that there are secret or se- 
cluded places in streets; on the contrary, the pre- 
sumption is that streets are public thoroughfares, 
open and free in every part to the public. It is the 
duty of the municipal authorities to keep them rea- 
sonably safe for travel; it is not sufficient to make 
apart of a street safe for travel; the whole street 
must be made so. This consideration would of 
itself preclude the presumption that there may be 
secluded places in public streets. Prima facie a 
public street is a public place. In one case it was 
said: ‘A street is per se public.’ Carwile v. State, 
35 Ala. 392; MeCauley v. State, 26 id. 135. The 
term ‘street’ does not mean private ways, nor does 
it apply to wards or ways owned by private corpora- 
tions. Wilson v. Allegheny City, 79 Penn. St. 272; 
Quinn v. Patterson, 27 N. J. L. 35. The indictment, 
in charging that the offense was committed in a 
public street, shows at least a prima facie case.” 
See note, 31 Am. Rep. 138; also, 21 Alb. L. Jour. 
24. 


In DeGraw v. King, Minnesota Supreme Court, 
July 8, 1881, 12 Rep. 304, it was held that where 
two notarial certificates are written upon the same 
page, and both are separate and cannot be regarded 
in law or in fact as one, and the statute requires 
that either shall have attached to it a notarial seal, 
if a seal is attached to but one, the other is a nullity. 
This was the case of an assignment for the benefit 
of creditors, which was required to be acknowl- 
edged. It was acknowledged before a notary, who 
did not affix his seal. The statute required his offi- 
cial acts to be authenticated by his seal. Follow- 
ing this on the same page was tlhe certificate, by the 
same notary, of the assignee’s acknowledgment of 
his execution of the acceptance of the trust. This 
had the notary’s seal attached. The court said: 
“We have endeavored to find some rule, either upon 
principle or authority, by which one seal may be 
held to apply to and authenticate each of several 
notarial acts on the same page, and thus this assign- 





ment be saved. But it is impossible. In Olcott v. 
R. R. Co., 27 N. Y. 546, where there were two cer- 
tificates, one of protest, and the other of service of 
notice, and but one seal, the court with some hesi- 
tation sustained the certificate on the ground that 
the statute contemplated but one certificate, includ- 
ing the protest and notice, and that the two might 
be regarded as one. In State v. Coyle, 33 Me. 427, 
there were two instruments on one page, one re- 
quiring a seal and the other not. There was one 
seal, which was placed after the instrument not re- 
quiring a seal, and nearer to that than the other. 
The court held very properly that the seal belonged 
to the instrument requiring one. Neither of these 
cases is at all like this. Here are two certificates, 
which ought to be separate, and cannot be regarded 
as one, and only one seal, and that attached to only 
one of them. The other certificate is a nullity.” 
This is somewhst analogous to Burnell v. Weld, 76 
N. Y. 103. This was an action upon a judgment 
of the Supreme Court of Maire. The copy of the 
judgment record, offered in evidence, purported 
to be attested by the clerk under the seal of the 
court and dated; following the copy thus attested, 
and attached thereto, was a copy of an execution, 
attested in like manner, but of a subsequent date; 
immediately following the last attestation, and 
attached thereto, was a certificate of the chief 
justice of the court, that the one who signed as 
clerk is the clerk of the court; ‘‘ that the foregoing 
signature, purporting to be his is genuine, and that 
the seal thereto, by him affixed, is the seal of said 
Supreme Judicial Court, and that the foregoing at- 
testation is in due form of law.” eld, that as the 
certificate speaks of but one attestation, seal and 
signature, and speaks of the ‘‘ foregoing,” it re- 
ferred only to the last preceding attestation, 7. e., 
the one to the copy execution; and that therefore 
there was no certificate authenticating the copy of 
the record, as prescribed by the act of Congress. 





Some windfall cases fall in together. In Stone- 
braker v. Zollickoffer, 52 Md. 154; 8. C., 36 Am. Rep. 
364, a quantity of timber growing on a farm was 
blown down by wind, and by the trustee under the 
will of the former owner was converted into cooper 
stuff and firewood, and sold. J/e/d, that the tenant 
for life of the farm was entitled to the proceeds of 
the firewood, and to the interest for life of the 
amount realized for the timber. A writer in 20 
Am. L. Reg. [N. S.] 392, commenting on this case, 
says: ‘‘Evidently the point does not come up ex- 
cept where a large quantity of timber is blown 
down, that is to say, enough to make it worth while 
to consider not only who is entitled to the corpus of 
the fund, but, who is entitled to the interest.” In 
Leidy v. Proctor, Pennsylvania Supreme Court, May, 
1881, it was said, obiter, that fallen timber, which 
a vendor of land or defendant in an execution has 
not converted into saw-logs, rails or firewood before 
the date of the delivery of the deed, passes with 
the freehold as real estate. Gordon, J., remarked: 
‘“‘Had the court gone further than it did, and told 
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the jury that the fallen timber, which the plaintiff 
had not converted into saw-logs, rails or firewood, 
before the date of the delivery of the sheriff's deed, 
passed with the freehold to the defendant, no more 
would have been said than the law warranted. In 
Rogers v. Gilinger, 6 Casey, 185, where the action 
was trover for the fragments of a building which 
had been blown down by a tempest, before the date 
of the sheriff’s sale, under which the defendants 
claimed, it was held that the plaintiff could not re- 
cover; that the fragments belonged to the sheriff's 
vendees. In this case Justice Strong, who delivered 
the opinion of the court, made use of the following 
language: ‘What, then, is the criterion by which 
we are to determine whether that which was once 
part of the realty has become personalty on being 
detached ? Not capability of restoration to the 
former connection with the freehold, as is contended, 
for the tree prostrated by the tempest is incapable 
of re-annexation to the soil, and yet it remains 
realty. The true rule would rather seem to be that 
that which was real shall continue real until the 
owner of the freehold shall, by his election, give it 
a different character.’ As this opinion was very 
carefully considered, and as the authorities therein 
cited most strongly sustain it, we must regard it as 
a definitive settlement of the question, adding only 
that were the question a new one, our judgment 
would lead us to the same conclusion.” 





NEGOTIABLE NOTE SIGNED BY PUBLIC 
AGENT. 





|* School Town of Monticello v. Kendall, 72 Ind. 

91, it was held that a negotiable note made by 
school trustees, for the proper purposes of their 
office, and purporting to be their individual obliga- 
tion, but with the addition to their signatures of 
their official description, is binding upon the school 
corporation. It was insisted that the note did not 
purport to bind the corporation, and the words 
‘*School trustees” and ‘‘ Trustees of Monticello 
school” must be treated as mere deseriptio persone. 
The court said: ‘‘If the appellant were a private 
corporation, there would be great force in the sug- 
gestion. Hays v. Crutcher, 54 Ind. 260. But the 
rule laid down, and so well illustrated in the case 
cited, is not without exceptions. Contracts made 
by public agents stand upon a different footing 
from those made by agents of persons or of private 
corporations. We quote from Story on Agency, §§ 
302, 303, and 304: ‘But a very different rule, in 
general, prevails in regard to public agents; for in 
the ordinary course of things, an agent, contracting 
in behalf of the government, or of the public, is 
not personally bound by such contract, even though 
he would be by the terms of the contract, if it were 
an agency of a private nature. The reason of the 


distinction is, that it is not to be presumed either 
that the public agent means to bind himself person- 
ally, in acting as a functionary of the government, 
or that the party dealing with him in his public 
character means to rely upon his individual respon- 
On the contrary, the natural presumption 


sibility. 





in such cases is that the contract was made upon the 
credit and responsibility of the government itself. 
* * * This principle not only applies to simple 
contracts, both parol and written, but also to in- 
struments under seal which are executed by agents 
of the government in their own names, and pur- 
porting to be made by them on behalf of the gov- 
ernment; for the like presumption prevails in such 
cases, that the parties contract, not personally, but 
merely officially, within the sphere of their appro- 
priate duties. * * * So an indenture executed 
between A. B., describing himself as secretary of 
war, of the one part, and C. D., of the other part, 
for a demise of certain buildings for public pur- 
poses, and for a certain period, and containing a 
covenant on the part of A. B. to pay the stipulated 
rent during that period, has been held not to bind 
A. B. personally, but to bind the government alone. 
The same principle applies to the case where public 
officers contracting for a public purpose afterward, 
upon a settlement of accounts with the other con- 
tracting party, strike a balance, and in writing 
promise to pay that balance on a specific day, sign- 
ing their names, with their official designations an- 
nexed, as for example, as commissioners; for such 
a written document is quite consistent with an in- 
tention not to incur any personal responsibility, but 
merely to apply the public funds, which might be 
in their hands at the time prescribed, toward the 
discharge of the public debt.’ Story on 
Agency, § 306, and Wharton on Agency, §§ 512, 
513. See, also, Newman v. Sylvester, 42 Ind. 106. 
It is clear that a school town or township is a purely 
public corporation, and the trustees thereof public 
agents. These notes, therefore, which were confess- 
edly executed upon considerations moving only to 
the use and benefit of the appellant, are binding on 
no one unless upon the appellant. We have no 
hesitation in holding them to be, under the facts 
averred and upon the proof made, the obligations 
of the appellant.” 

The books are singularly destitute of cases pre- 
cisely in point, that is, negotiable. notes made by 
public agents, adding their official designation to 
their signatures, but not mentioning the principal. 
But in the very recent case of Wing v. Gluck, Iowa 
Supreme Court, June, 1881, it was held that the 
school trustees were individually liable upon a pre- 
cisely similar obligation, and parol evidence to show 
the real principal was excluded; but the question 
whether the township would be liable upon it was 
not discussed. The court however seemed to take 
it for granted that it would not, for they said: 
‘*Most clearly such district township cannot be said 
to be a party to the contract so far as its terms are 
concerned. It follows that unless the contract can 
be held to be the contract of the defendants, it is 
the contract of no one.” The court seemed to lose 
sight of the distinction made in the principal case 
between officers of public and officers of private 
corporations. They put the defendants on the foot- 
ing of the latter. They said: ‘‘It is well settled 
that where a person in executing a contract de- 
scribes himself as agent without disclosing his prin- 
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cipal, the contract becomes the personal obligation 
of the maker and no one else. Aenyon v. Williams, 
19 Ind. 44. The case before us is not essentially 
different. The defendants describe themselves as 
officers, but the contract neither shows nor indicates 
the corporation of which they are officers. Some 
authorities have gone so far as to hold that the offi- 
cer incurs a personal obligation, even where, in the 
description of himself, he fully sets out the corpora- 
tion of which he is an officer. In J/averhill Mutual 
Vivre Ins. Co. v. Newhall, 1 Allen, 130, the note upon 
which the action was brought was signed: ‘Cheever 
Newell, President of tle Dorchester Avenue R. R. 
Co.’ As the note contained no words in the body 
thereof purporting to bind the Dorchester Avenue 
Railroad Company, it was held to be the personal 
obligation of the maker. The same rule was held 
in Fiske v. Eldridge, 12 Gray, 476, where the note 
was signed: ‘John 8. Eldridge, Trustee of Sullivan 
R. R.;’ and in Sturdivant v. Hall, 59 Me. 172, where 
the maker described himself as ‘Treasurer of St. 
Paul’s Parish;’ and in Barker v. Mechanics’ Fire Ins. 
Co., 3 Wend. 94, where the maker described him- 
self as ‘ President of the Mechanics’ Fire Ins. Co. ;’ 
and in Powers v. Briggs, 79 Ill. 493, where the makers 
described themselves as ‘trustees of’ a specified 
church; and in Moss v. Livingston, 4 Comst. 208, 
where an acceptor described himself as ‘ President 
of Rosendale Manufacturing Company.’ See, also, 
Hays v. Crutcher, 54 Ind. 260, and Gregory v. Leigh, 
33 Tex. 815. The defendants rely upon Lacy v. 
Dubuque Lumber Co., 48 Iowa, 510. Whether that 
case can be reconciled with the cases above cited, 
we need not determine. Conceding thatit holds a 
very different rule, it is not authority for the de- 
fendants. The note in that case, it was held, ap- 
peared upon its face to be the obligation of the 
defendant corporation, at least with an explanation 
of abbreviations used.” 

The case of Wing v. Gluck is exactly consistent 
with the case of Bayliss v. Pearson, 15 Towa, 277. 
In Lacy v. Dubuque Lumber Co., 43 id. 510, the 
note was dated at the ‘‘office of Dubuque Lumber 
Company,” and signed, ‘*M. H. Moore, P. D. L. 
Co.” The court said: ‘‘It purports to have been 
executed in the office of defendant, and few busi- 
ness men would have difficulty in understanding 
the initials attached to the name of the party sign- 
ing it, and would interpret them as meaning presi- 
dent of the Dubuque Lumber Company. But if 
this be not so and the letters are unintelligible with- 
out explanation, the law will permit such explana- 
tion to be given.” See Laflin and Rand Powder Co. 
v. Sinsheimer, 48 Md. 411; S. C., 30 Am. Rep. 472; 
Hager v. Rice, 4 Col. 90; 8. C., 34 Am. Rep. 68; 
Burlingame v. Brewster, 79 Tl. 515; §S. C., 22 Am. 
Rep. 177, and note, 179. 

In Trustees, etc., v. Rautenberg, 88 Ill. 219, a nego- 
tiable note, commencing, ‘I promise,” etc., and 


signed by A. and B., ‘‘school trustees,” was held 
the individual note of the signers, and not the note 
of the school corporation, the additional words be- 
ing mere description. 
public character of the agency. 


Nothing was said about the 
The court con- 





cluded: ‘‘In the whole transaction we find no con- 
tract or privity between the trustees of schools of 
the village of Cahokia and the plaintiff.” 

Mr. Daniel (Neg. Inst., §§ 108, 305), without 
making any exception in the case of public agents, 
says: ‘*That no party can be charged as principal 
upon a negotiable instrument unless his name is 
thereon disclosed; ” and ‘‘if the agent sign a note 
with his own name and disclose no principal, he is 
personally bound.” See, also, 14 Alb. L. Jour. 409; 
15 id. 117, 845. Mr. Murray says, 14 id. 410: ‘*The 
rale is well settled that he who takes negotiable 
paper contracts with him who on its face is a party 
thereto, and with no other person.” But he gives 
no consideration to the peculiar case in question. 
Story (Agency, § 306) concedes that a public agent 
is liable if he signs a note in his own name. Mr. 
Thompson in his excellent work on Officers and 
Agents of Corporations does not seem distinctly to 
consider this topic, nor to cite Wing v. Gluck or 
Bayliss v. Pearson, nor does Mr. Daniel cite those 
cases. 

Parsons says (1 Bills and Notes, 97): ‘If an 
agent of an incorporated company make a note, be- 
ginning, ‘I promise,’ ete., and sign it, ‘ A. B., agent 
of company,’ it is quite well settled that the 
company, not the agent, will be liable on the note.” 
(We should say it is more nearly ‘‘ quite well set- 
tled * the other way.) But he continues: ‘And 
the same rule applies, a fortiori, to the case of pub- 
lic officers or agents appointed to discharge public 
trusts and duties.” To this he cites three cases, 
which we will examine. 

Jones v. LeTombe, 3 Dallas, 384. This was an ac- 
tion on a bill of exchange drawn by ‘‘ LeTombe, le 
Consul General,” on the paymaster-general of the 
French republic. There was no reference in the 
body of the draft to any public purpose, but there 
was subjoined a request of payment from the 
French minister in the United States, addressed to 
the minister at the National treasury at Paris, to- 
gether with a statement that he had guaranteed its 
payment ‘‘on the honor of the French nation.” 
‘*The court were unanimously and clearly of opin- 
ion that the contract was made on account of the 
government; that the credit was given to it as an 
official engagement; and that therefore there was 
no cause of action against the present defendant.” 

Tutt v. Hobbs, 17 Mo. 486. This was the case of 
an order drawn by H. and E., signing as ‘‘ Trus- 
tees,” on F., ‘‘ Commissioner of Common Schools,” 
etc., in favor of T. or order, for ‘‘the amount of 
tuition due him.” The court held the drawers not 
liable. This was put on the ground that they were 
public officers, that the draft was on another public 
officer, and that the draft was for public moneys. 
‘‘Tutt knew what fund he was to look to for his 
pay. The general doctrine is that an agent who 
makes a contract on behalf of his principal, whose 
name he discloses at the time to the person with 
whom he contracts, is not personally liable, and in 
this respect there is no difference between an agent 
for government and an individual.” 

Fou v. Drake, 8 Cow. 191. This was an action on 
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an instrument by which D. and P., signing as ‘‘ Com- 
missioners for building the court-house at Owego 
village,” promised to pay ‘* F.,” for work and labor 
on the court-house in the village of Owego,” a cer- 
tain sum, which ‘‘ we find to be due him ” therefor 
‘*on settlement.” Savagé, Ch. J., said: ‘‘ This isa 
case in which the defendants are not personally lia- 
ble, unless it was clearly their intention to assume 
personal responsibility, which does not appear.” 
The instrument was not negotiable, and it substan- 
tially appeared that the intent was to pay out of the 
public moneys. 

These cases therefore afford no countenance to 
the principal case, and it seems to us of extremely 
doubtful soundness or authority. 





PROPER NAME AS TRADE-MARK. 


WISCONSIN SUPREME COURT, JUNE 2, 1881. 


MARSHALL V. PINKHAM. 

The proper name of the manufacturer of an article cannot be 
made a trade-mark, so as to prevent any other manufac- 
turer of the same name from affixing such name to a simi- 
lar article made and sold by him, where no unfair means 
are used to mislead purchasers into a belief that such 
article is manufactured by the person who first sold and 
continues to sell a like article under that name. 


HIS action was brought by Charles H. Marshall and 
another to restrain defendant, who claims undera 
license from two of the children of Samuel Marshall, 
deceased, from manufacturing a liniment of the same 
kind as one sold by plaintiffs, or from vending such 
liniment with a label describing it as ‘Old Dr. S. Mar- 
shall’s Celebrated Liniment,” and containing other 
words and vignette, etc., it being alleged that plaintiffs 
have an exclusive right to manufacture such liniment, 
and to the label as a trade-mark. 

From about 1857 to 1870, when he died, Samuel Mar- 
shall of Fon Du Lac, Wisconsin, had a recipe fora 
liniment used for the cure of rheumatism and other 
diseases. This recipe was not discovered or invented 
by him, nor was it protected by a patent. Hecom- 
municated to the various members of a numerous 
family, among whom was bis son, the plaintiff named, 
and the persons under whose license defendant acts, 
who were his daughters. Samuel Marshall permitted 
each of his family, fur his or her own benefit, tu man- 
ufacture the article and sell it with a label attached 
furnished by Samuel Marshall, containing the words, 
“Old Dr. S. Marshall's Celebrated Liniment,” and 
certain other words descriptive of the liniment, and a 
certain vignette of a horse’s head, and with the address 
of the particular member of the family manufacturing 
the article at the botton of such label. Each member 
of the family engaged in such manufacture appears to 
have had, by their mutual agreement, some particular 
route orroutes to which his sales were confined. After 
Samuel Marshall’s death his widow continued for 
some years to manufacture the liniment, and to sell it 
(with said label attached) on the routes last occupied 
by him; and she then sold the material and parapher- 
nalia of her business to the plaintiff, Charles H. Mar- 
shall. 

At the trial the court found that plaintiffs had no 
exclusive right to the nse of the label as a trade-mark, 
and dismissed the complaint. Plaintiffs appealed. 


Shepard & Shepard and S. U. Pinney, for appellants. 
Geo. E. Sutherland, for respondent. 


Cassopay, J. A trade-mark performs a distinctive 
office. As such its use may be protected by the courts. 
But this does not authorize a monopoly upon frag- 





ments of the language, nor the exclusive appropriation 
of words in common use descriptive of common ob- 
jects and qualities. It has often been decided that 
words which are merely descriptive of kind, nature, 
style, character or quality of the goods or articles sold, 
cannot be exclusively appropriated and protected asa 
trade-mark. 

In Caswell v. Davis, 58 N. Y. 223, it was held that 
“ words or phrases in common use, and which indicate 
the character, kind, quality and composition of an 
article of manufacture, caunot be appropriated by the 
manufacturer exclusively to his own use as a trade- 
mark.” Accordingly, where the plaintiffs prepared a 
medicine, the principal ingredients of which were 
iron, phosphorus and elixir of calisaya bark, to which 
they gave the name of ** Ferro- Phosphorated Elixir of 
Calisaya Bark,” and so labelled the bottles containing 
it, the court “held that this phrase could not be pro- 
tected as a trade-mark.’’ For the same reason it was 
held in Taylor v. Gillies, 59 N. Y. 331, that as the words 
**gold medal”’ indicated quality, and that in the same 
competitive exhibition a gold medal had been awarded 
to the article for its excellence, the use of them could 
not be appropriated as a trade-mark. So it was held 
that ** Lackawanna coal’’ was descriptive, and could 
not be appropriated as a trade-mark. Canal Co. v. 
Clark, 13 Wall. 311. See, also, Perry v. Truffit, 6 Bea- 
van, 66; Corwin v. Daly, 7 Bosworth, 222; Williams v. 
Johnson, 2 id. 1; Amoskeag Manuf’yg Co. v. Spear, 2 
Sandf. 591; Fetridge v. Wells, 13 How. Pr. 387-8; 
Partridge v. Menck, 2 Barb. Ch. 101; Popham v. Cole, 
66 N. Y. 69. From these authorities it is evident that 
the words ‘“‘ Rheumatic Liniment,”’ ‘* Celebrated Lini- 
ment,” and the other words in the label in question, 
descriptive of the liniment sold, could not be appropri- 
ated as a trade-mark. 

It seems to be the office of a trade-mark to point out 
the true source, origin, or ownership of the goods to 
which the mark is applied, or to point out and desig- 
nate a dealer’s place of business, distinguishing it from 
the business locality of other dealers. Such is substan- 
tially the rule laid down by many authorities. Dunbar 
v. Glenn, 42 Wis. 118; Gillett v. Esterbrook, 48 N. Y. 
374; Amoskeag Manuf'g Co., 2 Sandf. (S. C.) 599; 
Fetridge v. Wells, 13 How. Pr. 385; Barrows v. Knight, 
6 R. 1.454; Tilley v. Fassett, 44 Mo. 168; Boardman v. 
Meridan Britannia Co., 35 Conn. 402. Thereare many 
cases holding this doctrine, but these and those above 
cited on the question of description sufficiently indicate 
the rule. The words *‘ Marshall’s Liniment,” ‘ Mar- 
shall’s Rheumatic Liniment,”’ ‘* Marshall’s Celebrated 
Liniment,”’ ‘Old Dr. S. Marshall's Celebrated Lini- 
ment,’ used in the various labels before us, could only 
therefore be protected as trade-marks in so far as they 
pointed out Marshall or old Dr. 8S. Marshall as the true 
originator or owner of the liniment to which they were 
attached. Of course the address at the bottom of 
each label, by whomsoever used, indicated where and 
of whom the liniment could be obtained; and as it 
was sold almost wholly by being peddled out, no 
special mark or symbol was necessary or used to desig- 
nate the dealer’s place of business, distinguishing it 
from the business locality of other dealers, unless it 
was the vignette of the horse’s head, which the plaint- 
iffs never used and to which they make no claim. If 
the plaintiffs’ label is entitled to the relief prayed for, 
it must be on the theory that they are entitled to the 
exclusive use of not only the word ‘“ Marshall’s,”’ but 
the words ‘** Old Dr. Marshall's,” as continuing to point 
out the true source, origiu or ownership of the mixture, 
compound or liniment to which it was first applied by 
the father. True, old Samuel Marshall had a recipe of 
the mixture as early as 1857, but there is no pretense 
that he was the inventor, discoverer or originator of it. 
As stated, the father disclosed the secret to all his 
children, and each of them put it up, affixed the label 
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in use, and sold or caused it to be sold for his or her 
own benefit, during the father’s life-time, with his 
knowledge and in accordance with his often-expressed 
wish. Upon his death it would seem that such sales 
were continued by the widow and some of the children 
as before. 

Can this court say upon the facts of this case, that 
Charles H. had, prior to his father’s death, by adoption 
and use acquired the exclusive right to the use of the 
word ** Marshail’s,”’ or the words ** Old Dr. Marshall’s,”’ 
as a trade-mark upon the mixture so put up and sold 
by him, or by him and his wife? It must be remem- 
bered that the theory upon which actions for the in- 
fringement of a trade-mark are maintained is that the 
law will not allow one person to sell his own goods as 
and for the goods of another. Itis to prevent fraud 
and imposition upon the public, as well as the invasion 
of private rights. In Singleton v. Bolton, 3 Douglass, 
293, the plaintiff's father sold a medicine called * Dr. 
Johnson’s Yellow Ointment.’’ After his death his son, 
the plaintiff, continued to sell the same medicine, 
marked the same way. The defendant also sold the 
same medicine, with the same mark upoy it, and so the 
plaintiff brought the action for infringement, but was 
non-suited. A rule fora new trial was discharged by 
Lord Mansfield, who said: “If the defendant had sold 
a medicine of his own under the plaintiffs name or 
mark, that would be a fraud for which an action 
would lie. But here both the plaintiff and defendant 
used the name of the original inventor, and no evi- 
dence was given of thedefendant having sold it as if 
prepared by the plaintiff. The only other ground on 
which the action could be maintained was that of 
property in the plaintiff, which was not pretended, 
there being no patent, norany letters of administra- 
tion.” 

In Canham v. Jones, 2 Vesey & B. 218, it appears 
that one Swainson was for thirty years the sole pro- 
prietor of the secret or recipe for preparing the medi- 
cine called ** Veluo’s Vegetable Syrup,’’ which he had 
purchased for £6,000, and by his will bequeathed the 
same to the plaintiff, who after the testator’s death 
continued to make and sell the sume preparation, as 
specified by the recipe. The defendant had been em- 
ployed in preparing the syrup for Swainson, but never 
knew the complete composition, as Swainson always 
added other essential ingredients; but after his death 
the defendant made at his residence and sold a medi- 
cine under the name of ** Velno’s Vegetable Syrup,” 
and represented that it was precisely the same as that 
made and sold by theJate Mr. Swainson. On demurrer 
it was held that the bill could not be maintained. 
Plumer, V. C., said: ‘The bill proceeds upon an erro- 
neous notion of exclusive property now subsisting in 
this medicine,which Swainson, having purchased, had a 
right to dispose of by his will, and as it is contended, 
to give the plaintiff the exclusive right of sale. If this 
claim of monopoly can be maintained, without any 
limitation of time, it is a much better right than that 
ofa patent.”” The court then goes on to state that the 
case did not come within the class of cases “in which 
the court had restrained a fraudulent attempt by one 
man to invade another's property,’’ nor where one ap- 
propriates to himself the benefit of another's good-will, 
nor of one person falsely representing himself to be 
another, or his trade or production to be the same as 
another, thus combining imposition on the public with 
injury to the individual. The vice chancellor in clos- 
ingsaid: ‘* Tbe defendant does not hold himself out 
as the representative of Swaiuson, setting up a right 
in that character to the medicine purchased by him, 
but merely represents that he sells, not the plaintiff's 
medicine, but one of as good a quality. He is perfectly 
at liberty to doso. If any exclusive right in this med- 
icine ever existed, it has long expired.”’ 

In Leather Cloth Co. v. American Leather Cloth Co., 





11 Jurist, 513, Lord Cranworth among other things 
said: ** Difficulties however may arise where the trade- 
mark consists merely of the name of the manufacturer. 
When he dies those who succeed him (grandchildren 
or married daughters, for instance), though they may 
not bear the same name, yet ordinarily continue to 
use the original name asa trade-mark; and they would 
be protected against any infringement of the exclusive 
right to that mark. They would be so protected, be- 
cause, according to the ways of the trade, they would 
be understood as meaning no more by the use of their 
grandfather's or father’s name, than that they were 
carrying ou the manufacture formerly carried on by 
him. Nor would the case be necessarily different, if 
instead of passing into other hands by devolution of 
law, the manufactory were sold and assigned to a pur- 
chaser. The question in every such case must be 
whether the purchaser, in continuing the use of the 
original trade-mark, would, according to the ordinary 
usages of trade, be understood as saying more than 
that he was carrying ou the same business as had been 
formerly carried on by the person whose name consti- 
tuted the trade-mark.” Page 516. 

The case before us differs from most cases in the fact 
that the name of the father had for many years during 
his life been attached to this mixture or liniment, 
whether put up and peddled out by his children or 
himself, and that it was the reputation of the liniment 
acquired by such peddling, instead of a particular place 
of trade, which gave it whatever value it had. Upon 
the authorities cited it would seem to be very certain 
that Charles H. never acquired an exclusive right to 
the use of the word ** Marshall’s’ or ** Old Dr. S. Mar- 
shall’s,”” upon the liniment put up by him, as against 
his father, mother, brothers or sisters. If the plaintiff 
Charles H. never acquired any such exclusive right as 
against them, it would seem quite doubtful whether he 
ever acquired it as against any one. By such diffusive 
use it may be that the word *‘ Marshall’s”’ had ceased 
to perform the office of a trade-mark, as above defined, 
if it ever in fact had that office. A trade-mark is to 
prevent fraud and imposition, not to inaugurate and 
perpetuate them. If old Samuel Marshall, surrepti- 
tiously or by favor of another, obtained the secret or 
recipe, and made up the mixture and sold it as “* Mar- 
shall’s Liniment,’’ thus representing that he was the 
inventor or originator of the mixture, when in fact it 
was discovered by another, it would seem to have been 
an imposition upon the public in its inception. Should 
such imposition be regarded as condoned by Samuel 
Marshall’s long-continued use, and by his establishing 
for it a good reputation on account of its virtues and 
healing properties, yet it may be doubtful whether it 
would, as against the public, survive the appropriation 
and use by each member of his numerous family, and 
be protected as the trade-mark of each, a decade after 
his death. The question occurs, whom does the word 
**Marshall’s”’ point out as the true source, origin, or 
owner of the original genuine mixture, or what par- 
ticular place of business or sale has it designated dur- 
ing these many years? If it never in fact truly so 
pointed out or designated, or if, by its distributive 
use, or by the change from ‘* Marshall’s ’’ to “* Old Dr. 
8. Marshall’s,’”’ it ceased to perform that function, then 
it can no longer be protected as a trade-mark. 

In Burgess v. Burgess, 17 Eng. L. & E. 257, John 
Burgess, the father of the plaintiff, had for some years 
manufactured and sold, at No. 107 Strand, ‘‘a fish 
sauce,” under the name of * Burgess’ Essence of An- 
chovies.”” Then he took the plaintiff, his son William 
R., into partnership, and continued the business under 
the firm name of *‘ John Burgess & Son,” selling the 
same article under the same name. John died, and the 
plaintiff, William R., continued the business at the 
same place, in the name of the old firm, selling the 
same article under the same name, and employed the 
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defendant, his son William H., on a salary in the busi- 
ness. Subsequently a difficulty arose between father 
and son, and the latter left the service of the former, 
and went into business for himself at another place, 
and commenced selling the same kind of fish sauce 
under the same tiame of * Burgess’ Essence of Ancho- 
vies,” at what he advertised as ‘**‘ Burgess’ Fish Sauce 
Warehouse, late of 107 Strand,’ but at a lower price, 
and the bill charged that the sales were made as and 
for the article manufactured and sold by the plaintiff, 
and to deceive and defraud the plaintiff and the public. 
The vice-chancellor granted the injunction stopping 
the defendant, in so far as his advertisement indicated 
that he was the same man, and conducting the same 
business as “late of 107 Strand,’”’ but refused to re- 
strain bim from manufacturing and selling ‘fish 
saucé”’ under the name of ‘ Burgess’ Essence of 
Anchovies; "’ and the appeal therefrom was dismissed. 
In giving the opinion of the court, Knight Bruce, L. J., 
said: “ All the Queen’s subjects have a right, if they 
will, to manufacture and sell pickles and sauces, and 
not the less that their fathers have done so before 
them. All the Queen’s subjects have aright to sell 
them in their own name, and not the less so that they 
bear the same name as their father; and nothing else 
has been done in that which is the question before us. 
* * * He ithe defendant) carries on business under 
his own name, and sells essence of anchovy as ‘ Bur- 
gess’ Essence of Anchovy,’ which it is. * * * The 
only ground of complaint is the great celebrity, which, 
during many years, has been possessed by the elder 
Mr. Burgess’ essence of anchovy. That does not give 
him such exclusive right, such a monopoly, sucha 
privilege, as to prevent any man from making essence 
of anchovy and selling it under his own name.”’ 8. C., 
17 Jurist, 292. 

In James v. James, L. R., 13 Eq. Cas. 421, it was 
held, per Lord Romilly, M. R., that ‘‘any person who 
has, without the use of unfair means, become ac- 
quainted with the mode of compounding a secret 
unpatented preparation, may, after the death of the 
original discoverer, make and sell the compound, de- 
scribing it by the name of the discoverer, provided he 
does not lead the public to suppose that his preparation 
is the manufacture of the successors in business of the 
original discoverer; but he must not assert that his is 
the only genuine article, or suggest that the article 
manufactured by the successors or the original dis- 
coverer is spurious.”’ 8. C., 2 Eng. 365. 

In Massam v. Thorley’s C. F. Co., 6 Ch. Div. 574, it 
was held, per Malins, V. C., that ‘“‘any person who has 
become acquainted with the process of manufacturing 
an article which is in general secret, is entitled to 
manufacture it; and if the name of the first manu- 
facturer has become attached to the article, any per- 
son afterward manufacturing is entitled to describe it 
by the name of such original manufacturer, and if he 
happens to be of the same name as the original manu- 
facturer he may use his name in describing his busi- 
ness, or allow it to be used by a company formed by 
him for the purpose of carrying on the business, not- 
withstanding that the representatives of the original 
manufacturers continue to carry on the old manufac- 
ture under the old name.” 8. C., 23 Eng. 175. 

In Meneely v. Meenely, 62 N. Y. 427, it was held that 
““a person cannot make a trade-mark of his own name, 
and thus debar others having the same name from using 
it in their business. Every man has the absolute right 


to use his own name in his own business, even though 
he may thereby interfere with and injure the business 
of another bearing the same name, provided he does 
not resort to any artifice or do any act calculated to 
mislead the public as to the identity of the establish- 
ments, and to produce injury to the other beyond that 
which results from the similarity of the names.” 


To 





the same effect are Gilmore v. Hunnewell, 122 Mass. 139; 
Carmichel v. Latimer, 11 R. L. 395. 

In Lea v. Deakin, 18 Am. Law Reg. (N. 8.) 822, Judge 
Drummond refused to restrain the application of the 
word ‘“ Worcestershire ’’ to sauce, on the ground that 
the name had become generic, and that persons residing 
ata place of that name in England, and who there 
manufactured the sauce and sold it by that name, did 
not thereby acquire the exclusive use of the same asa 
trade-mark. 

In Cheavin v. Walker, 5 Ch. Div. 850; 8. C., 22 Eng. 
513, 8S. Cheavin and his son G. Cheavin manufactured 
and sold filters, which had been patented by the father, 
S. C., under the title and marked with the label as “8S, 
Cheavin’s Improved Patent Gold Medal Self-Cleaning 
Rapid Water Filterers.’’ After the father died, and 
the patent having expired, G. C. substituted his name 
in the place of his father’s, and continued the manu- 
facture and sale underthe same name so modified, 
above which was a medallion containing the royal 
arms, surmounted by the words * By Her Majesty's 
Royal Letters Patent.” The defendant left the em- 
ploy of G. C., and began manufacturing and selling in 
the same town for himself filters similar in appearance 
to G. C.’s, and inscribed with **S. C.’s Patent Prize 
Medal Self-Cleaning Rapid Water Filters; Improved 
and Manufactured by Walker, Brightman & Co.;"’ and 
it was held by the Court of Appeal, reversing the vice- 
chancellor's decision —** First, that the label used by 
the plaintiff was not a trade-mark, but only a descrip- 
tion of the article as made according to 8. C.’s patent, 
which was common to all the public; secondly, that 
there was nothing in the defendant’s label calculated 
to mislead the public by a fraudulent imitation of the 
plaintiff's label; (thirdly, that the plaintiffs label, 
coupled with the medallion of the royal arms, consti- 
tuted a false representation that the patent was still 
subsisting, and disentitled the plaintiff to relief by 
injunction.” 

In Singer Manuf’g Co. v. Wilson, 2 Ch. Div. 454; 8. 
C., 16 Eng. 327, it was held, in effect, on appeal, affirm- 
iug the decree of the master of the rolls dismissing the 
bill, that ‘‘when as manufacturer A. (Singer) has ac- 
quired a reputation in the market, so that the goods 
made by him are commonly known by his name, but 
is not possessed of any patent, a rival manufacturer, 
B. (Wilson), being entitled to imitate his goods, is 
entitled also, provided that he does not place his name 
on his own goods, to advertise his goods and offer 
them for sale by the name of A. (Singer), if he takes 
care to state clearly at the same time that the goods 
which he sells are manufactured by himself.”’” That 
case was subsequently reversed in the Llouse of Lords, 
but without prejudice to any question in the case, in 
the event of further evidence being given, which was 
thereby authorized. 3 Appeal Cases, 376; S. C., 24 
Eng. 272. 

The syllabus of the case may seem to be in conflict 
with some of the cases cited, but it was really reversed 
on account of the irregularity of the proceedings, and 
because it was not essential for the plaintiffs to prove 
actual intent to deceive purchasers to make out a 
prima facie case; but that it was enough if the de- 
fendant’s advertisements were calculated to mislead 
an unwary purchaser of the machines into the belief 
that he was purchasing those manufactured and sold 
by the plaintiffs — then they were prima facie entitled 
to an injunction; and all other questions were ex- 
pressly reserved by the lord chancellor until further 
evidence should be adduced. 

Applying the rules governing the authorities cited 
to the case at bar, we are forced to conclude that 
any citizen had a perfect right to manufacture and sell 
the mixture or liniment formerly manufactured and 
sold by old Samuel Marshall. It is equally clear that 
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any of the Marshall children, or any other person by 
the name of Marshall, having acquired a knowledge 
of the compound, had a perfect right to manufacture 
and sell it, by himself or others, in his own name, even 
against the protest of old Samuel Marshall, provided 
he did not do it in such a way as to be likely to mislead 
ordinary purchasers, proceeding with ordinary cau- 
tion, into the belief that they were purchasing the 
liniment manufactured and sold. by old Samuel Mar- 
shall himself. If this could be rightfully done, con- 
trary to his wish and against his protest, it most 
certainly could be done by his children, as it was, with 
his express approbation. If such right to manufacture 
and sell existed as against old Samuel Marshall him- 
self, then it most certainly did as against any one of 
his children. If none of his children could, in the case 
supposed, be restrained by the father during his life, 
it is equally certain that they could not be restrained 
by another, or even his representative, after his death. 
It would also seem to follow, from the cases cited, that 
on the death of old Samuel Marshall (assuming that no 
one succeeded to the good-will of his business) any 
citizen would have the legal right to manufacture lini- 
ment composed of the same ingredients and made in 
the same way as he manufactured that sold by him, 
and also in making sales to describe it as such. Upon 
that assumption the words “Old Dr. S. Marshall's 
Celebrated Liniment ’’ were merely descriptive of the 
compound, and if truthfully applied by the defendant 
in making sales, no one could rightfully complain, as 
no one had any patent upon or exclusive right to the 
use of any words which ‘aptly described it. Upon his 
death, with no successor to the good-will of his busi- 
ness, those words would cease to indicate origin or 
ownership, and hence cease to be a trade-mark. 

There is no pretense that old Samuel Marshall ever, 
in the manufacture and sale of this liniment, perpe- 
trated any actual or constructive fraud or deceit upon 
the business of Charles H., but on the contrary Ex- 
hibit B, which Charles H. testified that he never used, 
and which it appears that the father and other children, 
under his authority, did use, closes with these words: 
“N. B. Dr. Marshall will hold himself responsible for 
the genuineness of no preparation which does not bear 
his own trade-mark of the horse’s head.’’ From this 
it would naturally be inferred that in the opinion of 
the father, Charles H. was not selling the genuine mix- 
ture; but the fact that Charles H. knew the formula 
or recipe would seem to indicate that he did sell the 
same compound. That postscript or notice does not 
seem to have been used by the defendant nor any of 
the children after the death of the father. There is 
nothing in the finding, and there seems to be no evi- 
dence, which would warrant us in holding that the 
defendant did any thing in advertising or selling his 
mixture to lead the public to suppose that he was the 
successor of old Samuel Marshall, or that his was the 
only genuine article, or that the plaintiff's mixture 
was spurious, or that he was selling the same as and 
for the liniment manufactured by the plaintiffs; and 
without some of these things being done there would 
seem to be no ground for an injunction within the 
doctrine of the above authorities. 

Again, the long delay of Charles H. to assert an ex- 
clusive right to use the words, ‘Old Dr. S. Marshall’s 
Celebrated Liniment,’’ would of itself, on a proper 
showing, seem to be an impediment to his protection 
in the exclusive use of them. Beard v. Turner, 13 L. 
T. R. 746; Flavell v. Harrison, 19 Eng. L. and Eq. 15; 
Lea v. Deakin, 18 Am. Law Reg. 322. 

There is still another view of this case deserving 
notice. There is noclaim that old Samuel Marshall, 
much less Charles H., actually discovered or invented 
the mixture orcompound. There is no pretense that 
either had the exclusive right, during the life of the 
father, to manufacture and sell it under the name of 











‘*Marshall’s Rheumatic Liniment,” or ‘“ Old Dr. 8. 
Marshall’s Celebrated Linimeut.” These facts being 
admitted, it would seem to be at least extremely 
doubtful whether Charles H. ever acquired the ex- 
clusive right to their use as a trade-mark; and if such 
exclusive right was doubtful, it would seem to be con- 
trary to the practice in equity to grant an injunction 
in the first instance. 

In Farina v. Silverlock, 6 De Gex, M. & G. 214, it was 
held by Lord Chancellor Cranworth, that ‘in a case 
where the mark consisted of a label in a certain form, 
and it was shown that in very many instances labels 
the same as or similar to it might be sold for a legiti- 
mate purpose, the court, in the absence of any proof 
of actual fraud, refused to restrain the printing and 
sale of such labels until the manufacturer, who alleged 
that they were used for a fraudulent purpose, had 
established his case by an action at law.” 

In Spolteswoode v. Clark, 10 Jurist, 1043, it was held 
by the lord chancellor, on a bill to restrain the defend- 
ant from selling a mark alleged to be a fraudulent imi- 
tation of the plaintiff's, “that it not being perfectly 
clear that the plaintiff had a legal right, the injunction 
prayed by the bill ought not to be granted.” This is 
especially the rule where the plaintiff is himself seek- 
ing to deceive the public. Pidding v. How, 8 Simmons, 
477; Motley v. Downman, 3 My. & Cr. 1; Clark v. Free- 
man, 11 Beav. 112; Flavill v. Harrison, 19 Eng. L. and 
KRq. 15; Perry v. Truffit, 6 Beav. 66. Mr. Brown tersely 
states the true rule when he says: ‘The right to the 
use of the mark must be exclusive of all other persons. 
A trade-mark isan emblem of a man just as much as 
his written signature, and is used to denote that an 
article of merchandise has heen made by a certain per- 
son, or that it has been sold or offered for sale by him. 
If the same mark were to be used by different persons 
for the same species of goods, it would lead to inextri- 
cable confusion; and its true and only legitimate pur- 
pose would be overturn, for then it would lack the 
essential element of an indication of origin or owner- 
ship.” §3803. From this it would seem that Charles 
H. never had in himself any such exclusive right in 
the words in question as would authorize a court of 
equity to restrain others from nsing the same bona fide 
in the sale of their own goods, and without any ten- 
dency to deceive. The only remaining question is 
whether the wife of Charles H. got such exclusive right 
by way of the alleged purchase from the mother, and 
the discovery after her death of the existence of a last 


‘ willleft by the father, and the establishment of it as 


such, and the admitting of it to probate. As suggested 
on the argument, neither the mother Mary J. nor the 
plaintiff Mary W. could get any title to the personal 
property, business and good-wili of the business of old 
Samuel Marshall, except through an administration 
upon his estate, and an order of distribution; and as 
no order of distribution was ever made, nor adminis- 
trator or administratrix was ever appointed, it follows 
that the plaintiff Mary W. got nothing through the 
alleged purchase. Murphy v. Hanrahan, 50 Wis. 485. 
To the same effect is Singleton v. Bolton, supra. As 
no exclusive right of either of the plaintiffs was in- 
vaded, they were not entitled to an injunction by rea- 
son of any mere absence of such right on the part of 
the defendant. 
The judgment of the Circuit Court is affirmed. 
cacapaaapaiisaalacibaeaa 


MISTAKE IN MEDICAL TREATMENT CAUS- 
ING DEATH NOT MURDER. 


IOWA SUPREME COURT, APRIL, 1881. 


STATE oF Iowa v. SCHULZ. 


Defendant, who held himself forth as a physician, adminis- 
tered a medicine, of the component parts of which he was 
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ignorant, with the intention of curing a woman who was 
ill. The patient died. Held, that even if the medicine 
caused her death defendant would not be guilty of murder 
or manslaughter. 


gyn rorai for murder in second degree upon 
which defendant was convicted of manslaughter. 
Sufficient facts appear in the opinion. 


Day, J. The only testimony which bears directly 
upon the circumstances of the death of Mary Rayer, 
and the defendant's connection with it, is that of the 
deceased’s husband, and is as follows: ‘‘ Mary died 
on the 26th of May last; was taken sick two weeks 
before she died; called in Dr. Kinthan; went to get 
Dr. Schulz on 23d of May; Schultz said she was pretty 
badly off; used his instrument all over her body; at 
about 12 o’clock on Tuesday he gave her something to 
loosen her bowels from the same vial he was using on 
her body; gave her eight drops; called it some kind of 
croton oil; she got worse; went for Dr. Schulz to tell 
him; he gave me some drops, and told me to give her 
fourteen drops; I did not give her fourteen drops; I 
thought it was too much; Schulz came out that night 
and stayed until nearly two o'clock; on Wednesday 
morning I told him not to call again; he answered that 
it would be better for him to go and see her; Mary 
died on Wednesday night."’ A post-mortem examina- 
tion was made. The examining physicians testify 
that they found no traces of poison. The defendant 
on his own behalf testified as follows: ‘* Am a Baun- 
cheidist, and practice medicine according to the books 
of Baunscheidt; use an instrument and olewm Baun- 
scheidtii in my practice; was called on to treat Mrs. 
Mary Rayer; I treated Mrs. Rayer according to my 
system, with instrument and oleuwm Baunscheidtii ; on 
Tuesday I gave her four drops of the oleum internally ; 
she was getting better under my treatment; on 
Wednesday morning Mr. Rayer came to my house and 
told me I need not call that morning; I told him she 
must have assistance, because her symptoms were very 
dangerous; he said that he had no other physician, and 
that he would come back to me; do not know what 
the olewm Baunscheidtii is made of; it isa secret of the 
inventor; I could have helped her I think if my in- 
structions had been followed, and if I had been allowed 
to go on with my treatment.” 

The defendant introduced twenty-three witnesses, 
who testified that they employed defendant as a phy- 
sician; that he treated them with his instrument and 
his oleum Baunscheidtii, and administered the oil in- 
ternally, and that they got better. Tho abstract con- 
tains no evidence of any former bad results. The 
court instructed the jury as follows: * (12) An express 
intent to take life is necessary to constitute the crime 
of murder under the statute law of this State; and if 
one holds himself out as practicing physician, ora 
specialist in the treatment of diseases, and through 
gross ignorance of the medicine he uses, and its com- 
position, and its reasonable effects upon the human 
system, administers an irritant or corrosive poison in 
such quantities as would ordinarily and reasonably 
produce death, and death ensues therefrom, he would 
be guilty of the crime of murder. In such case the 
law presumes malice, and ignorance would be no 
excuse; nor would the fact, if such existed, that the 
intention was to cure. The gross ignorance in such 
cases creates the criminal intention. (13) A party, 
whether he be a physician or a specialist, has no right 
to hold himself out to the public as competent to treat 
diseases unless he knows what the medicine is he 
uses, and its reasonable effect upon the human system ; 
and to do so, and administer internally poisonous 
medicines in sufficient quantities to ordinarily pro- 


duce death, and death is produced thereby, he would 
be guilty of murder; and if the defendant in this case, 
through gross ignorance of the medicine used, or its 








reasonable effect upon the deceased, as she was at the 
time, caused her death by aun overdose of poisonous 
medicine, he would be guilty as charged; but if he 
was not grossly ignorant of the medicine he used, if 
any, and its reasonable effect upon the system, and 
administered it for an honest purpose, but made a 
mistake, he would not be guilty of the crime charged 
against him, and should be acquitted.” 

The defendant asked the court to instruct as follows: 
“To constitute manslaughter the killing must have 
been the consequence of some unlawful act, and if the 
prisoner acted with an honest intention and expecta- 
tion of curing the deceased by his treatment.although 
death, unexpected by him, was the consequence, he 
was not guilty of manslaughter, and you must acquit 
him.”’ 

In our opinion the court erred in the instructions 
given, and in refusing to give the one asked. In 2 
Bishop’s Criminal Law (4th ed.) section 695, the law 
upon this subject is declared as follows: “ From the 
relationship of physician and patient the death of the 
latter not unfrequently arises. On this subject the 
doctrine seems to have been held that whenever one 
undertakes to cure another of disease, or to perform 
on hima surgical operation, he renders himself thereby 
liable to the criminal law if he does not carry to his 
duty some degree of skill, though what degree may 
not be clear; consequently, if the patient dies through 
his ill-treatment he is indictable for manslaughter. On 
the other hand, a more humane doctrine is laid down 
that since it is lawful and commendable for one to 
cure another, if he undertakes this office in good faith 
and adopts the treatment he deems best, he is not 
liable to be adjudged a felon, though the treatment 
should be erroneous, and in the eyes of those who 
assume to know all about this subject, which, in truth, 
is understood by no mortal, grossly wrong; and though 
he isa person called by those who deem themselves 
wise, grossly ignorant of medicine and surgery. The 
former doctrine seems to be the English one, and so 
in England a person, whether a licensed medical prac- 
titioner or not, who undertakes to deal with the life 
or health of people, is bound to have competent skill, 
or suffer criminally for the defect. Now if x man 
thinks he has competent skill, and makes no misrep- 
resentation to his patients concerning the amount or 
kind of medical education actually received by him- 
self, he seems in reason to stand on exactly the founda- 
tion occupied by every person who honestly undertakes 
medical practice after full advantages, so far as con- 
cerns his state of mind, and it is the mind to which 
we look in questions of legal guilt. Any person un- 
dertaking a cure, but being grossly careless and thus 
producing death, is, for a different reason, liable toa 
charge of manslaughter, whether he is a licensed prac- 
titioner or not.” 

The case of Commonwealth v. Thompson, 6 Mass. 134, 
is a very interesting and instructive one upon this 
question. From the testimony in that case it appears 
that the defendant was a grossly ignorant quack. He 
had three remedies which he called coffee, well-my- 
gristle and ram cats. He persisted in administering 
emetics to his patient until he died, to all appearances, 
from the effects of his treatment. In this case it was 
held that ‘‘if one assuming the character of a physi- 
cian, through ignorance administer to his patient, with 
an honest intention and expectation of a cure, but 
which causes the death of the patient, he is not guilty 
of felonious homicide.” 

The case of Rice v. State, 8 Mo. 561, is much like the 
preceding. The defendant in that case was a botanical 
physician, and administered lobelia, from the effects 
of which the patient died. It was held that ‘if a 
person assume to act as a physician, however ignorant 
of medical science, and prescribe with an honest in- 
tention of curing the patient, but through ignorance 
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of the quality of the medicines prescribed, or the na- 
ture of the disease, or both, the patient die in conse- 
quence of the treatment, contrary to the expectation 
of the person prescribing, he is not guilty of murder 
or manslaughter. But if the party prescribing have 
no such knowlege ofthe fatal tendency of the prescrip- 
tion, that it may be reasonably presumed that he ad- 
ministered the medicine from an obstinate, willful 
rashness, and not with an honest intention and ex- 
pectation of effecting a cure, he is guilty of manslaugh- 
ter, at least, though he might not have intended any 
bodily harm.” 

These cases seem to us to announce a correct rule. 
The interests of society will be subserved by holding a 
physician civilly liable in damages for the consequences 
of his ignorance, without imposing upon him the 
criminal liability when he acts with good motives and 
honest intentions. 

Reversed. 


a 


ACCIDENT INSURANCE — ACCIDENTAL 
DEATH. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JUNE 22, 1881. 
LAWRENCE V. ACCIDENT INSURANCE COMPANY. 
L. T. Rep. (N. 8.) 25. 


An accident insurance policy provided thus: ‘This policy 
insures payment only in case of injuries accidentally 
occurring from material and external cause operating 
upon the person of the insured, where such accidental 
injury is the direct and sole cause of death to the insured, 
but it does not insure in case of death arising from fits, or 
any disease whatsoever, arising before or at the time, or 
following such accidental injury (whether cousequent upon 
such accidental injury or not, and whether causing such 
death or disability directly or jointly with such accidental 
injury. The insured, while standing upon a railway plat- 
form, was seized with a fit, and falling on the railway track 
was killed by a passing locomotive. Held, that the death 
of insured was not within the provision of the policy, and 
the insurance company were liable for the amount of in- 
surance specified in such policy. 


At 


PECIAL case stated by order of a master, of which 

the following are the material facts: 

The action was brought by the administrator of 
James Lawrence, deceased, to recover 1000/1, being the 
full amount of a policy of insurance against accidental 
injury effected on the 10th February, 1875, by the de- 
ceased with the defendant eompany. 

The policy in question proceeded so far as material 
as follows: ‘Now therefore this policy witnesseth 
that the said Accident Insurance Company, Limited, 
doth hereby agree that if at any time before the expi- 
ration of one year from the date of this policy, or if at 
any time hereafter during his life, while the insured 
shall at the expiration of each year from the date when 
this policy is renewable pay the premium above speci- 
fied, or any increased or decreased premium agreed to 
be received by the directors in consequence of change 
of occupation or otherwise, the said insured shall sus- 
tain any personal injury caused by accidental and 
external violence, within the meaning of this policy 
and the conditions hereto, and the direct effects of 
such injuries shall occasion his death within three 
calendar months from the happening thereof, then the 
funds and property of the company shall be subject to 
pay the full sum hereby assured (being the sum of 
10001) to the legal representatives of the insured within 
three calendar months after proof of such death satis- 
factorily to the directors of the said company shall be 
furnished.” 

The policy also (among other things) contained the 
following proviso: * Provided always that this policy 
insures payment only in case of the injuries acciden- 





tally occurring from material and external cause 
operating upon the person of the insured, wherg such 
accidental injury is the direct and sole cause of death 
to the insured or disability to follow his avocations, 
but it does not insure in case of death or disability 
arising from fits or rheumatism, gout, hernia, erysipe- 
las, or any disease whatsoever arising before or at the 
time or following such accidental injury (whether con- 
sequent upon such accidental injury or not, and 
whether causing such death or disability directly or 
jointly with such accidental injury). 

While the policy was still in force, namely, on the 
26th February, 1879, the insured, being at arailway 
station, was taken suddenly ill and fell forward in a fit 
off the platform on to the railway, and a locomotive 
engine with empty carriages, which was at that mo- 
ment going through the station, passed over the neck 
and body of the insured, and instantly killed him. 
The falling forward of the insured off the platform 
was in consequence of his being seized with a fit or 
sudden illness, and but for such fit or illness he would 
not have suffered injury or death as before men- 
tioned. 

The question for the opinion of the court was, 
whether the death of the insured happening under 
these circumstances was caused in such a manner as 
to entitle the plaintiff, as administrator of the insured, 
to payment of the sum assured by the policy. 


Hall, Q. C. (with him Pitt Lewis) for the plaintiff. 
Thiscase is governed by the decision in Winspear v. 
Accident Insurance Co., 6 Q. B. Div. 42; 43 L. T. Rep. 
(N. 8.) 459. The finding here is that the deceased had 
a fit and fell off the platform on to the rail, and was 
killed by an eugine which was passing at that moment 
along the railway. 

Gainsford Bruce, for the defendant, cited Tonides v. 
Universal Marine Ins. Co., 8 L. T. Kep. (N. 8.) 705; 14 
C. B. (N. S.) 259; 32 L. J. 170, C. P.; Smith v. Accident 
Ins. Co., 22 L. T. Rep. (N. 8S.) 860; L. Rep., 5 Ex. 302; 
59 L. J. 211 Ex.; Sinelair v. Maritime Passengers’ Ins. 
Co., 4 L. T. Rep. (N. 8.) 15; 30 L. J. 77, Q. B.; Filton v. 
Accidental Death Ins. Co., 17 C. B. (N. 8.) 122; 34 L. J. 
28 C. P.; Reynolds v. Accidental Ins. Co., 22 L. T. Rep. 
(N. 8.) 120. 


DENMAN, J. I must say that during the argument I 
had considerable doubt as to the true meaning of this 
clause, and Iam not even now sure that, but for Win- 
spear’s case, I should not be of opinion that the defend- 
ants were protected by the clause. I think, however, 
that the legitimate effect of that decision is to make 
the clause plain; and if that decision be correct, the 
facts in this casedo not constitute a defense so as to 
prevent the plaintiff from recovering in this action. 
The facts are these: The deceased, while standing ona 
railway platform, was suddenly seized with a fit, which 
caused him to fall off the platform on to the line, and 
a locomotive engine, which at that moment was going 
through the station, passed over his neck and body, 
and instantly killed him. Now the immediate cause 
is not at all to be disputed, for if the deceased bad not 
been on the platform, and had not been seized with a 
fit, he would not have fallen on to the line aud been 
killed; and in that sense the fit may be said to have 
occasioned his death. The question here is whether 
the fit was one of the several events which occasioned 
his death, or whether it was, within the meaning of 
this proviso, a thing which would prevent the policy 
from attaching. In Winspear’s case, where a man who 
was fording a stream was seized with a fit and fell into 
itand was drowned whilst suffering from the fit, it was 
decided that the fit was not the cause of death within 
the meaning of the policy. That case, although not 
quite identical, is very like the present one. The policy 
here is somewhat different to the policy in that cuse, 
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and the words which appeared to me to be strongly in 
favor of the defendants in this case are, ‘** Causing such 
death or disability, directly or jointly with such acci- 
dental injury.’’ If the words had simply been that 
“this policy shall not attach in cases where death was 
caused by an accident jointly with the fit,” I should 
have thought that it was a case in which the defend- 
ants would bave had a defense to thisaction. But 
these words are in a parenthesis, and are put in to 
explain the class of cases in which the three previous 
lines of the proviso will apply, that is where disease is 
one of the things which has caused the death itself, 
directly or jointly with the accidental injury. The 
words “arising from fits * * * or any disease 
whatsoever,” which are defining words, have received 
a judicial interpretation in Winspear's case, and so far 
as that part of the present case is concerned, are iden- 
tical with those in Winspear’s case, where it was held 
that the death arose not from the fit, but from the 
drowning. So bere the death arose from theaccident 
of the engine passing over the man and so destroying 
him, and not from the fit having caused him to fall on 
the rail. I think the present case is governed by the 
case in the Court of Appeal, and the plaintiff is entitled 
to our judgment. 


WiuuiaMms, J. Ialsoam clearly of opinion that the 
plaintiff is entitled to recover in this action. and I de- 
sire to put my decision upon principle, and not upon 
the cases which have been quoted. Now the question 
here is whether, upon the true construction of this 
proviso, this isacase of death arising froma fit. It 
seems to me that the first maxim of Lord Bacon is 
directly in point, in which it is said that *‘‘ it were in- 
finite for the law to judge the causes of causes, and 
their impulsions one of another; therefore it content- 
eth itself with the immediate cause, and judgeth of 
acts by that, without looking to any further degree.”’ 
Applying that maxim to the words of this proviso, we 
must look to the immediate and proximate cause of 
death, and that would be the injury caused by the 
engine passing over the deceased. I think that the 
true meaning of this proviso is that if the death arose 
from a fit, then the company would not be liable, but 
it is essential to that construction that it must be made 
out that the fit was the immediate and proximate 
cause of death. I put my decision on the broad ground 
that death in this case did not arise from the fit, but 
from that which happened afterward, and the plaintiff 
is therefore entitled to our judgment. 

Judgment for the plaintiff. 


—_—_—_>__—_——_ 


PRESUMPTION OF MARRIAGE. 


ENGLISH PRIVY COUNCIL, FEB 3, 1851. 


SASTRY Vv. SEMBECUTTY. 


The presumption of marriage is much stronger than the pre- 
sumption raised with regard to other facts, and where a 
man and woman are proved to have lived together as man 
and wife, the law will presume, in the absence of clear 
proof to the contrary, that they were living togetber in 
consequence of a valid marriage. This presumption is not 
affected by the fact that concubinage was not considered 
as immoral in the district where the parties lived, and the 
onus of proving that the marriage was not legally per- 
formed lies on those who dispute it. On these points the 
Roman-Dutch law prevailing in Ceylon is the same as 
English law. 


HIS was an appeal from a judgment of the Supreme 
Court of Ceylon, reversing a judgment of the judge 

of the First Court, on the question of the validity of a 
marriage between two persons of the Tamil caste. The 
action was brought by husband and wife, who were 





named respectively Sembecutty and Vaigalie, against 
three defendants, Sastry, Velaider and Arongary. 
The other facts appear in the opinion. 


Gorst, Q. C.,and Stock, appeared for the appellants. 
Dr. Phillimore and Dunham, for the respondents. 


At the conclusion of the arguments their lordships 
gave judgment as follows: This appeal arises out of a 
suit brought by the plaintiffs, who are husband and 
wife, in which it was alleged that the second plaintiff 
was at the time of her marriage with the co-plaintiff 
the widow of one Pattenier. The suit was brought 
against the defendants to recover a share of the 
property of Pattenier to which it was alleged that the 
second plaintiff, as his widow, was entitled; the 
plaintiffs also claimed a share which it was alleged had 
descended to her from a deceased child of Pattenier 
by her. The question is whether she was lawfully 
married to Pattenier and the child legitimate. The 
first defendant isa brother of Pattenier, and was an 
executor under his will; the second defendant was a 
son of an uncle of the second plaintiff; and the third 
defendant was the wife of the second defendant and a 
daughter of Pattenier by a deceased wife. The learned 
jadge of the First Court found that there was a valid 
marriage. Upon appeal tothe Supreme Court of Cey- 
lon that judgment was reversed by the learned chief 
justice. Itappears to their lordships that the chief 
justice threw the onus of proof on the wrong parties, 
inasmuch as he held in substance that it was necessary 
for those who claimed by virtue of the marriage to 
prove what were the customs of the Tamils with regard 
to marriage, and that this marriage was legally per- 
formed. Their lordships have no doubt, upon the 
evidence, that Pattenier and the second plaintiff lived 
together as man and wife. It was proved that she 
visited with him and that she presented betel to their 
friends, which their lordships apprehend a concubine 
would not do. They not only lived together as man 
and wife, but there is strong evidence to show that 
there was a legal marriage. [His lordship went through 
the evidence, and continued:] Notwithstanding all 
that evidence and after the finding of the First Court, 
the chief justice in his judgment says: ‘‘ A great deal 
of evidence was gone into on both sides, and the onus 
was on the plaintiffs to prove (1) what are the ceremo- 
nies necessary to constitute a valid marriage in the 
‘Tamil caste, to which the parties belong; (2) that these 
ceremonies were duly performed at the marriage in 
question. On the first point the evidence is so con- 
flicting that it is impossible to gather an intelligible 
account of what are the ceremonies necessary to con- 
stitute a valid marriage amongst the Tamil natives of 
the Batticoloa district."”, He did not say that it had 
been proved to his satisfaction that the marriage was 
not according to the custom, but merely that the evi- 
dence was so conflicting that it was impossible to 
gather an intelligible account of what were the neces- 
sary ceremonies, and he threw the onus of proving 
what were the necessary ceremonies on the plaintiffs, 
and found that they had failed in making out that all 
the necessary ceremonies bad been performed. He 
proceeded? **So far as the evidence can be followed, 
the ceremonies seem to vary according to circum- 
stances, such as the position and wealth of the bride 
and bridegroom, and whether a man or woman is mar- 
ried for the first time. The witnesses also differ as to 
what are essential ceremonies; and on a review of the 
whole of the evidence it appears clear that either there 
is not a well-recognized ceremonial to be observed on 
occasions of marriage, or that the witnesses were 
wholly ignorant of what they were called to prove. It 
is admitted that all the necessary ceremonies were not 
performed at the marriage in question, but it is alleged 
that they could not have been on account of the dis- 
turbance which took place when the marriage was 
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goingon. We think this excuse, even if true, is in- 
sufficient in law, as a marriage cannot be taken to have 
been duly celebrated if any of the essential ceremonies 
were not duly observed, even though such omission 
was unavoidable.’”’ It was contended by Dr. Phillimore 
that the presumption of marriage arising from cohabit- 
ation with habit and repute did not apply to the case 
of the Tamils and to Ceylon; but it appears from the 
authorities, that according to the Roman-Dutch law, 
there was a presumption in favor of marriage rather 
than of concubinage. It does not therefore appear to 
their lordships that the law of Ceylon is different from 
that which prevails in this country, namely, that where 
amanand woman are proved to have lived together 
as manand wife, the law will presume, unless the con- 
trary be clearly proved, that they were living together 
in consequence of a valid marriage, and not in a state 
ofconcubinage. Dr. Phillimore did contend that ina 
district where concubinage was not considered as im- 
moral the same presumption would not arise; but their 
lordships cannot agree with him in that aespect. It is 
evident that in the district in which Pattenier lived 
wives are treated differently from concubines, and it 
is not because a number of persons live in a state of 
concubinage to be presumed that a man and woman 
who are living together as reputed husband and wife 
are not lawfully married. It is evident from the par- 
ties going through the form of marriage that they in- 
tended to be married, and if they were not married 
according to the strict custom, it was not in conse- 
quence of their wish that it should be so. It appears 
clearly that they did consider that a valid marriage had 
taken place. In the case of Piers v. Piers, 2 H. L. C. 
331, it was laid down by the House of Lords that the 
presumption of marriage arising from cohabitation 
with habit and repute can only be rebutted by the 
clearest and most satisfactory evidence. Lord Cotten- 
ham, L. C., said: *“*I have not found that the rule of 
law is any where laid down more to my satisfaction 
than it is by Lord Lyndhurst in the case of Morris v. 
Davies, 5 Cl. & F. 163, as determined in this House. It 
isnot precisely the same presumption as exists in the 
present case; but the principle is strictly applicable to 
the presumption which we are considering. He says: 
‘The presumption of law is not lightly to be repelled. 
Itis not to be broken in upon or shaken by a mere 
balance of probability. The evidence for the purpose 
of repelling it must be strong, distinct, satisfactory 
and conclusive.’ Nodoubt every case must vary as to 
how far the evidence may be considered as satisfactory 
and conclusive; but he lays down this rule, that the 
presumption must prevail unless it is most satisfacto- 
rily repelled by the evidence in the cause appearing 
conclusive to those who have to decide upon that 
question.”” In De Thoren vy. Attorney-General, 1 App. 
Cas. 686, Lord Cairns, L. C., stated that the presump- 
tion of marriage is much stronger than the presump- 
tion raised with regard to other facts; and he referred 
to the Breadulbane case, L. R., 2 H. L. Se. 269, in 
which it was held that the presumption was one which 
not only might, but ought to be drawn from cohabita- 
tion with habit and repute, although the cohabitation 
commenced witha ceremony which was not only in- 
valid by reason of the real husband of the woraan being 
alive at the time, but was known by both parties to be 
invalid. Their lordships having come to the conclusion 
that Pattenier and the second plaintiff lived together 
us man and wife, and that Pattenier held her out as his 
wife, the presumption of the marriage is not lightly to 
be rebutted. The chief justice did not find that the 
presumption was rebutted, but he threw the onus of 
proving a legal marriage according to the custom of 
the Tamils upon the other side. Their lordships think 


that the learned chief justice was in error in overruling 
the decision of the judge in the First Court, who had 
come to the conclusion upon the evidence that there 





was a legal and a valid marriage. Their lordships 
therefore will humbly advise Her Majesty that the 
decree of the Supreme Court be reversed, and that the 
decree of the First Court be affirmed. The respond- 
ents must pay the costs of this appeal. 


——_—_¢—_— 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


EQUITABLE ACTION — DEMURRER — FRAUD — ESTOP- 
PEL. — (1) A bill is demurrable because too indefinite, 
wherein it is alleged that the decree which is sought 
to be set aside was obtained either by the mistake of 
all parties, or by deception practiced upon the com- 
plainant, or by the collusion of the respondent with 
third parties. Cuses referred to: Moss v. Riddle, 5 
Cranch, 351; Gray v. Earl, 13 Iowa, 188. (2) Where an 
injunction is asked for, in the first instance, upon the 
ground of fraud, the facts constituting the fraud must 
be made to appear by positive averments, based upon 
the knowledge of the complainant, or that of some one 
else who is personally cognizant of them. Allegations 
based upon information and belief only are insuffi- 
cient. (3) One is estopped from raising any question 
which might have been determined in a former suit 
between the same parties and upon the same subject- 
matter, provided he was not prevented from raising it 
in such former suit by the wrongful act of the other 
party. Cases cited: United States v. Throckmorton, 
98 U.S. 65; Pearce v. Olney, 20 Conn. 544; Wierich v. 
De Zoya, 7 Ill. 385; Kent v. Ricards, 3 Md. Ch. 392; 
Smith v. Lowry, 1 Johns. Ch. 320; De Louis v. Meek, 
2 Gr. 55; Greene v. Greene, 2 Gray, 361; Dixon v. 
Graham, 16 Iowa, 310; Cottle v. Cole, 20 id. 482; Bor- 
land v. Thorton, 12 Cal. 449; Railroad Co. v. Neal, 
1 Wood, 3538. U. 8. Cire. Ct., Iowa, March, 1881. 
Brooks v. O'Hara. Opinion by McCrary, C. J. 


EQUITABLE ACTION—TO RESTRAIN TAXATION OF 
CORPORATION. — He who comes into equity must do 
so with clean hands. Accordingly where a stockholder 
on behalf of himself and all others who should come 
in and contribute to the expense of the suit, brought a 
billin equity against the corporation and the tax col- 
lector of a particular county, to enjoin the collection 
of a State and county tax as being illegal and unconsti- 
tutional, and as such utterly void, it was held, that as 
the bill did not allege payment of so much of the taxes 
as must be conceded ought to be assessed and paid, it 
was demurrable. An averment in the bill of a readi- 
ness to make such paymentis not enough. State Rail- 
road Tax cases, 92 U. 8.575; Starr v. Stark, 2 Sawy. 
639, and 94 U. 8S. 488. U.S. Cire. Ct., California, May, 
1881. Huntington v. Palmer. Opinion by Sawyer, 
C.J. 


EVIDENCE — DISQUALIFICATION OF WITNESS FOR 
INTEREST NO LONGER EXISTS. — All disqualifications 
on the ground of interest in the event of the suit are 
abolished by section 858 of the Revised Statutes, ex- 
cept only where an executor, administrator or guardian 
is a party for or against whom judgment may be ren- 
dered, and it is sought to prove by one of the parties 
some transaction with or statement by the testator, 
intestate or ward. Potter v. Bank, 26 Int. Rev. Rec. 
408. See, also, Lucas v. Brooks, 18 Wall. 453; Packet 
Co. v. Clough, 20 id. 528; Insurance Co. v. Schaefer, 
94 U.S. 457. U.S. Cire. Ct., Nevada, August 15, 1881. 
Rice v. Martin. Opinions by Hillyer, D. J., aud Saw- 
yer, C. J. 


PAYMENT — PRIORITY OF UNITED STATES NOT A 
LIEN. — By United States Revised Statutes, section 
3466, it is thus provided: ‘‘ Whenever any person in- 
debted to the United States is insolvent, or whenever 
the estate of any deceased debtor, in the hands of the 


* Appearing in 8 Federal Reporter. 
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executors or administrators, is insufficient to pay all 
the debts due from the deceased, the debts of the 
United States shall be first satisfied; and the priority 
hereby established shall extend as well to cases in 
which a debtor, not having sufficient property tu pay 
all his debts, makes a voluntary assignment thereof, 
or in which the estate and effects of an absconding, 
concealed or absent debtor are attached by process of 
law, as to cases in which an act of bankruptcy is eom- 
mitted.” Held, that this statute does not give the 
United States alien upon its debtor's property, but 
only aright to priority of payment out of the same. 
By the statute this priority only takes effect in four 
classes of cases: (1) The death of a debtor without suf- 
ficient assets to pay his debts; (2) bankruptcy or in- 
solvency manifested by some act pursuant to law; (3) 
a voluntary assignment by an insolvent debtor of all 
his property to pay his debts; (4) the attachment of 
the property of an absent, concealed or absconding 
debtor. United States v. Fisher, 2 Cranch, 358; Conard 
v. Atlantic Ins. Co., 1 Pet. 438; Beaston v. F. B. of D., 
12 id. 133: United States v. McLellan, 3 Sumn. 350; 
United States v. Canal Bank, 3 Story, 81; 1 Kent. Com. 

7; Conk. Treat. 722. Mere inability to pay, or a 
sale or a mortgage of a part of the debtor's property, is 
not sufficient to set the statute in motion; but the 
insolvency, if not established by legal proceedings 
resulting in the appointment of an official assignee, 
must be accompanied by a voluntary assignment of 
substantially all the debtor’s property. So long as it 
remains in his own hands, any partial sale, transfer or 
pledge of it does not bring the case within this statute. 
U. 8. Cire. Ct., Oregon, August 12, 1881. United States 
v. Griswold. Opinion by Deady, D. J. 


- 


CALIFORNIA SUPREME COURT ABSTRACT. 











LIMITATIONS — FILING OF BILL DOES NOT STOP STAT- 
UTE AS TO ONE NOT PARTY. — The filing of a complaint 
does not stop the running of the statute of limita- 
tions as to those who are not made parties, so as to 
preclude a defense by them toasupplemental com- 
plaint, in which they were made parties, filed after the 
statute had run upon the cause of action. ‘The filing 
of the original complaint stopped the running of the 
statute of limitations only as to him who was the party 
defendant at the time it was filed; it did not stop the 
running of the statute in favor of those who were not 
made defendants in the action at that time; the stat- 
ute continued to run in their favor. Shaw v. Cock, 78 
N. Y. 194; Atkinson v. A. & S. Co., 53 Cal. 102. As 
to them, no action was commenced until the filing of 
the supplemental complaint in which they were named 
as defendants. Lawrence v. Ballou, 50 Cal. 258; An- 
derson v. Mayers, id. 525. The supplemental com- 
plaint was a continuance of the original action as 
against the original defendant; but it was the com- 
mencement of a uew action as to them. Until they 
were made parties to the bill the action cannot be con- 
sidered as having been commenced against them. 
Angell on Lim., $350. ‘It would bea novel and un- 
just principle,” say the Supreme Court of the United 
States, “to make the defendants responsible for a pro- 
ceeding of which they had no notice, and where a final 
decree in the case could not have prejudiced their 
rights.” Miller v. McIntyre, 6 Pet. 61; Sicard v. Da- 
vis, id. 124; Holmea v. Trout, 7 id. 171. Their rights 
then must be determined as they existed at the time 
of filing the supplemental complaint. Jeffers v. Cook. 
Opinion by McKee, J. 

[Decided Aug. 23, 1881.] 


DAMAGES— FOR WRONGFUL REMOVAL OF FIXTURE. 
—In an action for the removal of a vault by defend- 
ants from plaintiffs premises, the court found that the 








vault at the time of its removal was a fixture, and part 
of the realty, and was the property of plaintiffs; that 
defendants had nv legal right to remove it; and that 
its value, to be sold in open market, was at the time 
of its removal not over five hundred dollars; and 
thereupon the court rendered judgment for that 
amount. Held, error. In such case the measure of 
damages is the value of the article as it was in place as 
a part of the realty immediately preceding its removal, 
not what it would sell for in open market removed 
from the building. Whitbeck v. N. Y. Cent. R. Co., 
36 Barb. 644. Rhoda v. Alameda County. Opinion 
by the court. 

(Decided Sept. 2, 1881.] 


EQUITABLE ACTION —TO REFORM DEED FOR MIs- 
TAKE.— Of the jurisdiction of a court of equity to 
reform a mortgage, deed or other instrument of writ- 
ing, on the ground of mistake, there can be at this day 
no question. Quivey v. Baker, 37 Cal. 465. But to 
authorize the exercise of such jurisdiction there must 
have been a mutual mistake as to the contents of the 
instrument to be reformed, or else mistake on one part 
and fraud upon the other. Whittemore v. Farrington, 
76 N. Y. 452; Paine v. Jones, 75 id. 593; and Bryce v. 
Lorrillard, 55 id. 240. In the case at bar the plaintiff 
claimed that it was the mutual intention of the parties 
to the instrument that there should be included ina 
mortgage a certain parcel of land which was by mis- 
take omitted. Held, that the explanation of the omis- 
sion should be reasonable and probable, so that the 
mind of the court shall be brought into as complete a 
condition of certainty as is possible in any judicial 
investigation. Pomeroy on Spec. Perf. 822. In the 
language of the Chancery Court of New Jersey: ** The 
proof of mistake must be clear and satisfactory, such 
as produces a strong conviction of its truth. The 
courts will not change what is written, upon loose, 
doubtful or equivocal evidence.” Hendrickson y. 
Wallace, 31 N. J. Eq. 604; Beardsley v. Knight, 10 Vt. 
185; Canedy v. Marcy. 13 Gray, 373; Kennard v. 
George, 44 N. H. 440; Youell v. Allen, 18 Mich. 109. 
De Jurnatt v. Cooper. Opinion by McKee, J. 
[Decided Aug. 25, 1881.1 

—_— > ———_—————_ 
KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1881.* 





CHATTEL MORTGAGE—SALE UNDER WARRANTY OF 
TITLE — NOTICE OF SALE. —(1) Where a mortgagee of 
personal property sells the property, not as his own, 
but as held by him as a mortgagee, he does not war- 
rant the title. The rule of caveat emptor applies to 
all persons desiring to purchase under such circum- 
stances; and the purchaser under such circumstances 
obtains only the interest of the mortgagor and mort- 
gagee in the property. A purchaser of goods and 
chattels may have satisfaction from the sellerif he sells 
them as his own and the title proves deficient, without 
any express warranty for that purpose. 2 Bl. Com. 
451. If the seller is in possession but the possession is 
of such a kind as not to denote or imply title in him, 
there would be no warranty of title in England, and 
we are confident there would be none in this country. 
1 Pars. on Cont. 575. The sale by the pledgee or mort- 
gagee of a chattel, as such, purports to transfer only 
the peculiar title of a pawn-broker, pledgee or mort- 
gagee; and the circumstances must repel any inference 
that a warranty of title as owner is intended though 
the title thus originating may have ripened into a good 
one; and in the absence of express warranty of title, 
or fraudulent conduct, the transaction will be taken 
accordingly.” 2Schoul. Per. Prop. 358. The same 
doctrine is also announced in Sheppard v. Earles, 13 





*To appear in 25 Kansas Reports. 
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property by virtue of a chattel mortgage, the proceed- 
ing is notice to the public that the mortgagee is selling, 
not his own title to the property, but that which he has 
acquired through the mortgage, and no warranty of 
title to the property so sold is to be implied against 
the mortgagee.”” In Morley v. Attenborough, 3 Exch. 
500, it is decided that ‘there is no implied warranty of 
title in the contract of sale of a personal chattel; and 
in the absence of fraud, a vendor is not liable fora 
defect of title, unless there be an express warranty, or 
an equivalent to it, by declaration or conduct.” ‘A 
pawnbroker, who sells a chattel as a forfeited pledge, 
merely undertakes that the subject of the sale is a 
pledge, and irredeemable, and that he is not cognizant 
of any defect of title to it.”’ (2) A mortgagee of per- 
sonal property may sell his own and the mortgagor's 
interest in the property, with the consent of the mort- 
gagor, without giving public notice of the sale. And 
where the mortgage contains a provision that the 
mortgagee may sell the property after condition broken. 
or if at any time he should deem himself unsafe, he 
may sell the property at public or private sale previous 
to the time above mentioned. J/eld, that no notice is 
required, and that a sale without notice will transfer 
to the purchaser all the interest, both of the mort- 
gagor and mortgagee, in the property. In Ballon v. 
Cunningham, 60 Barb. 425, it was held that wherea 
chattel mortgage contained a power to the mortgagee, 
in case of default in payment, to take possession of 
the property and sell the same, and after deducting all 
expenses to apply the proceeds in payment of the debt, 
aud in case he should at any time deem himself unsafe, 
that he might take possession of the property and sell 
the same at public or private sale before the day of 
payment, held, that on default in payment at the day, 
the mortgagee might sell the property at private sale, 
without notice to the mortgagor; and that if the saie 
was fair and bona fide, the right of the mortgagor to 
redeem was foreclosed. See, also, Chamberlain v. Mar- 
tin, 45 Barb. 607, which decides the same question in 
the same way. Harrisv. Lynn. Opinion by Valen- 
tine, J. 


CONFLICT OF LAW — RESTRAINING SUIT IN COURT OF 
ANOTHER STATE.— A court of equity may restrain a 
defendant who is within its jurisdiction and subject 
to its process, from prosecuting any action or proceed- 
ing either in the courts of this or of a foreign State. 
But no such restraining order will be made simply 
because the litigation is in a foreign State, or to enforce 
a mere legal right, even though such right be granted 
by the statutes of this State, but only when there is a 
manifest equity which compels such restraining order. 
A.and B. were residents of Kansas. A. owed B.a 
just debt. He went into Missouri, taking certain per- 
sonal property with him. This property was exempt 
by the laws of Kansas. B. commenced an action in 
Missouri by attachment before a justice of the peace, 
seizing this property. Held, that upon the mere show- 
ing that the particular property seized was exempt, 
and without any showing as to A.’s liability to pay, or 
his possession of none save exempt property, or as to 
whether the debt was fraudulently contracted or not, 
or as to any fraudulent disposition of property since 
the contraction of the debt, a court of equity in Kansas 
will not restrain the prosecution of said action in Mis- 
souri. The Supreme Court of Massachusetts, in Dehon 
v. Foster, 4 Allen, 545, considered the subject in all its 
bearings, and declared the doctrine to be clear and in- 
disputable that a court of chancery, upon a proper 
case being made, has authority to restrain persons 
within its jurisdiction from prosecuting suits, either 
in courts of its own State or of other States or foreign 
countries. This jurisdiction, it affirmed, is not founded 
upon any right to interfere with or control the pro- 


Hun, 651, in the following language: ‘ Upon a sale of 





ceedings of other tribunals in other States, but on the 
clear authority vested in courts of equity over persons 
within their jurisdiction, and amenable to process to 
restrain them from doing acts which will work wrong 
and injury to others, and are contrary to equity and 
good conscieuce. The attaching creditors in that case 
were held liable to be restrained by injunction. The 
exercise of this jurisdiction is sanctioned by English 
precedents. Mackintosh v. Ogilvie, 4 T. R. 193; 3 
Swanst. 365. See, also, Snook v. Snetzer, 25 Ohio St. 
516; Engel v. Scheuerman, 40 Ga. 206; Vail v. Knapp, 
49 Barb. 299; Briggs v. French, 1 Sumner, 504; Massie 
v. Watts, 6 Cranch, 148; Keyser v. Rice, 47 Md. 203; 
Field v. Holbrook, 3 Abb. Pr. 377; Rorer Inter-St. 
Law, p. 42v; 2Story’s Eq. Jur., §§ 899, 900; Hilliard on 
Inj. 234. Cole v. Young. Opinion by Brewer, J. 

CORPORATION — RAILROAD COMPANY — CONSOLIDA- 
TION DOES NOT RELEASE SUBSCRIBER FOR STOCK. — The 
mere consolidation of one railroad company with an- 
other company, under a statute authorizing the con- 
solidation of such companies, will not discharge or 
release a non-assenting subscriber for stock in one of 
the companies. Nugent v. Supervisors, 19 Wall. 249; 
Cork & Youghal Railway Co. v. Patterson, 37 Eng. L. 
and Eq. 398; Nixon v. Brownlow, 3 H. & N. 686; Spar- 
row v. Railroad Co., 7 Porter (Ind.) 369; Bish v. John- 
son, 21 Ind. 299; Hanna vy. Cincinnati & Ft. Wayne R. 
Co., 30 id. 30. Atchison, Colorado & Pacific Ruilroad 
Co. v. Commissioners of Phillips County. Opinion by 
Horton, C. J. 





—_— 
PENNSYLVANIA SUPREME COURT AB- 
STRACT. 





PARTY — WHEN STRANGER TO CONTRACT MAY SUE 
on. —It is true as a generalrule that an action ona 
contract must be in the name of the party holding the 
legal interest therein. Yet this is not invariably so. 
In many cases a third person may maintain an action 
on a promise made toanother. Hence if one deliver 
money or personal property to another under the 
promise of the latter to deliver it over to a third per- 
son who has a beneficial interest therein, or to convert 
it into money and pay him the proceeds, the third 
person can maintain an action therefor against the 
promisor. Hind v. Tloldship, 2 Watts, 104; Beers v. 
Robinson, 9 Barr, 229; Vincent v. Watson, 6 Harris, 
96; Bellas v. Fagely, 7 id. 273; Torrens v. Campbell, 24 
P. F. Smith, 471; Townsend v. Long, 27 id. 143; Kountz 
v. Hoithouse, 4 Norris, 235; Justice v. Tallman, 6 id. 
147. Accordingly when afirm purchased the business 
and property of another firm, agreeing as a part of the 
bargain of purchase to pay certain debts of the selling 
firm, held, that a creditor of the latter firm to whom 
one of the debts mentioned was due could maintain an 
action against the purchasing firm therefor. Wynn v. 
Wood. Opinion by Mercur, J. 

[Decided May 2, 1881.] 


SET-OFF — ATTORNEY MAY NOT SET OFF MONEY COL- 
LECTED FOR CLIENT AGAINST ANTECEDENT CLAIM. — 
Anattorney at law or in fact, employed to collect a 
claim, when he has received or recovered the money 
has no right to set off an antecedent debt orclaim in 
his own right against his constituent. He ought to 
show in such case that his constituent expressly agreed 
that he might retain his demand out of the money. 
Simpson v. Pinkerton. Opiuion by the court. 
(Decided March 7, 1881.] 


——__>___—_- 


FINANCIAL LAW. 
LUNATIC —NOT LIABLE UPON ACCOMMODATION IN- 
DORSEMENT. — A lunatic is not liable upon an accom- 
modation indorsement, even to an innocent holder for 
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value. Where a person fairly and in good faith sells 
property or loans money to alunatic who appears to 
be sane and is not known by the vendor or lender to 
be insane, aud who has uot been found to be a lunatic 
by judicial proceedings, and the lunatic receives and 
uses the same, whereby the contract becomes so far 
executed that the parties cannot be placed in statu quo, 
such a contract cannot afterward be set aside, or pay- 
ment refused by the lunatic or his representatives, La 
Rue v. Gilkyson, 4 Barr, 375; Beals v. See, 10 id. 56; 
Lancaster County Bank v. Moore, 28 P. F. 8. 407; 
Wilder v. Weakley, 34 Ind. 181; Elliott v. Ince, 7 DeG. 
M. & G. 475, 487. In Elliott v. Ince it is remarked that 
“the result of the authorities seems to be that deal- 
ings of sale and purchase by a person apparently sane, 
though subsequently found to be insane, will not be 
set aside against those who have dealt with him on the 
faith of his being a person of competent understand- 
ing.” There can be no binding executory agreement 
where one of the parties is bereft of reason; a capacity 
to contract is absolutely necessary. In Moon v. 
Hespey, 9 Norr. 196, the action was by an indorsee 
against the maker of a promissory note, and evidence 
was offered to prove that the maker had received no 
consideration for the note, which fact the plaintiff had 
admitted in conversation, proof having been made that 
the maker was insane, but the offer was rejected, the 
court below ruling that as the note in suit was com- 
mercial paper and the plaintiff a holder for value, the 
consideration could not be inquired into. This was 
held to be error. Paxson, J., said: ‘‘ We place our 
ruling upon the broad ground that the principle of 
commercial law above referred to does not apply to 
commercial paper made by madmen. * * * * The 
true rule applicable to such cases is, that while the 
purchaser of a promissory note is not bound to inquire 
into its consideration, he is affected by the status of 
the maker, as in the case of a married woman or a 
minor. In neither of these cases can he recover 
against the maker. In the case of a lunatic, however, 
he may recover provided he had no knowledge of the 
lunacy, and the note was obtained without fraud, and 
upon a proper consideration.’’ “There must be a 
limit to the civil responsibility of persons of unsound 
mind, otherwise their property would be at the mercy 
of unscrupulous and designing men.’ If the holder 
could recover against one who was insane when he 
indorsed or made the note without consideration 
therefor, no wider door could be opened for the 
swindler to despoil such helpless persons of their 
estates. An infant who makes or indorses a note may 
by his representative plead his infancy as acomplete 
defense. In like manner a lunatic may pleal insanity 
and want of consideration. The holder of a mad- 
man’s note stands in no better position than the payee. 
An accommodation maker or indorser in fact is a 
surety for the principal debtor, and when he is an in- 
fant or an insane person, he or his representative may 
defend as in other forms of contract. Pennsylvania 
Sup. Ct., May 2, 1881. 
Easton. Opinion by Trunkey, J. 


NATIONAL BANK— TAXATION OF SHARES. — (1) In 
the taxation of the shares of a National bank, the 
shareholders are not entitled to any allowance for such 
of the capital and surplus of the bank as may be in- 
vested in government bonds. Van Allen v. Assessors, 3 
Wall. 575; People v. Commissioners, 4 id. 244. (2) In 
the taxation of the shares of a National bank it must 
appear that the assessors acted under some agreement 
or rule which necessarily tended to tax such shares at 
agreater ratethan is assessed upon other moneyed 
capital in the hands of individual citizens of such State, 
in order to render their assessment void under section 
5219 of the Revised Statutes. People v. Weaver, 100 


U. S. 539; Pelton v. National Bank, 101 id. 143; Cum- 


Wirebach’s Executor v. Bank of 





mings v. National Bank, 101 id. 153. U.S. Cire. (t., 
Illinois, May 24,1881. First National Bank of Chicago 
v. Farwell. Opinion by Drummond, C. J. (7 Fed. Rep. 
518.) 

—— LIABILITY OF STOCKUOLDERS NOT THAT OF 
SURETY — MARRIED WOMAN — ESTOPPEL. — (1) The 
liability which shareholders in National banks incur 
under section 12 of the act of 1864, which provides for 
a liability ‘* to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the 
amount invested in such shares,”’ is that of principals, 
not of sureties. Such a liability is not one on a 
‘*promise to pay the debt, or answer for the default or 
liability of any other person,”? within the meaning of 
the proviso of a New Jersey statute, which renders a 
married woman incapable of binding herself by such a 
promise. (2) On the principle of estoppel, one cannot 
take advantage of certain statutory provisions without 
incurring thereby the attendant liabilities. This ap- 
plies to a married woman becoming a shareholder ina 
National bank. Mathewman’s case, L. R., 3 Eq. Cas. 
781; Inre Reciprocity Bank, 22 N. Y. 9; National Bk. 
v. Case, 99 U. S. 628. U.S. Cire. Ct., S. D. New York, 
June 30,1881. Hobart v. Johnson. Opinion by Blatch- 
ford, C. J. (8 Fed. Rep. 493.) 


NEGOTIABLE PAPER—STIPULATION AS TO ATTORNEY'S 
FEE. — A stipulation to pay areasonable attorney fee 
to the plaintiff in case a promissory note or other con- 
tract is not performed according to its terms, and the 
party entitled to demand such performance is com- 
pelled to enforce it by law, is just and valid. In Bul- 
lock v. Taylor, 7 Cent. L. J. 217, the Supreme Court of 
Michigan decided that a stipulation in a note for an 
attorney's fee, over and above all taxable costs, in case 
the same was sued, was void as against the policy of 
the law and oppressive. In Woods v. North, 84 Penn. 
Sct. 409, a stipulation for an attorney's feo was held to 
make a note non-negotiable and to relieve an indorser 
from liability thereon. In Witherspoon vy. Musselman, 
8 Cent. L. J. 24, the Kentucky Court of Appeals held 
that such astipulation in a note was void because it 
tended to the oppression of the debtor and the encour- 
agement of litigation. On the contrary, in Smith v. 
Silvers, 32 Ind. 3821, it was held that a stipulation 
‘whereby the debtor agrees to be liable for reasonable 
attorney's fees, in the event that his failure to pay the 
debt shall compel the creditor to resort to legal pro- 
ceedings to collect his demand, is not only not usuri- 
ous, but is so eminently just that there should be no 
hesitation in enforcing it.’’ In Wyant v. Pottorf, 37 
Ind, 512, a stipulation in a note for a reasonable attor- 
ney fee was impliedly sustained, though it was held 
that there must be proof of what is a reasonable fee. 
In Nickerson y. Sheldon, 33 Ill. 372, it was held thata 
stipulation for an attorney fee did not affect the nego- 
tiability of the note, but the fee was not claimed in 
theaction. In Clawson v. Munson, 55 Ill. 394, astipu- 
lation ina mortgage to secure a note for an attorney 
fee to be paid as part of the costs of collection was held 
valid —the court citing Dunn v. Rogers, 43 Ill. 260, in 
which a similar stipulation in a mortgage was en- 
forced—and upon the question of hardship said that 
the defendants had expressly provided in the mortgage 
for the consequences in default of payment, which 
they might have avoided ‘‘by paying the notes at 
maturity.”’ In Gaar v. Louisville Banking Co., 11 Bush, 
189, it was held that a stipulation in a note for an attor- 
ney fee was not usurious, but an agreement to pay a 
penalty in default of prompt payment of the notes, and 
valid. In Howenstein v. Barnes, 9 Cent. L. J. 48, the 
United States Cireunit Court for Kansas, held that a 
stipulation for an attorney fee is valid; that it did not 
affect the negotiability of the paper. U. S. Cire. Ct., 
Oregon, August, 1879. Wilson Sewing Macinine Co. v- 
Moreno. Opinion by Deady, J. (7 Fed. Rep. 806.) 
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CRIMINAL LAW. 

ABORTION — EVIDENCE — DECLARATIONS — NOXIOUS 
MEDICINE — EXAMINATION OF WITNESS — CRUEL OR 
UNUSUAL PUNISHMENT. — (1) Declarations made to a 
physician, of bodily feelings and symptoms of preg- 
nancy at the time of examination, are admissible in 
evidence as part of the facts on which his opinion is 
founded. Barber v. Merriam, 11 Allen, 322; Bacon v. 
Charlton, 7 Cush. 581; Aveson vy. Kinnaird, 6 East, 188; 
1Greenl. Ev. 102; Wharton’s Cr. Ev. 271. (2) The 
thing administered or prescribed to procure the mis- 
carriage of a woman then pregnant with child (Crimes 
Act, § 75) must be noxious in its nature, but it is not 
necessary to prove that it will produce that effect. 
State v. Cooper, 2 Zab. 52; State v. Murphy, 3 Dutch. 
112; Reg. v. Isaacs, 9 Cox Cr. C. 228; Reg. v. Hannah, 
13 id. 548; Reg. v. Blakeman, 12 id. 467; Reg. v. Hol- 
lis, id. 463. (3) A witness of the State cross-examined 
as to declarations of the patient concerning her preg- 
nancy, made to him asa physician during his exam- 
ination of her condition, cannot be re-examined as to 
other unconnected assertions in the same conversation, 
charging the defendint with criminal acts to produce 
miscarriage. Queen’ Case, 2 B. & B. 297. See, also, 
Sturge v. Buchanan, 10 A & FE. 598-605; 1 Taylor's Ey. 
642; 1 Greenl. Ev., § 467; Whart. Ev., § 572; Whart. 
Cr. Ev., § 493, n. 1. (4) The imposition, in case of ad- 
ministering a noxious drug with intent to commit an 
abortion, of a fine of not more than $500, and impris- 
onment at hard labor not less than two years, where 
neither woman nor child die by the ‘act, is not a cruel 
or unusual punishment in contravention of the Con- 
stitution. New Jersey Sup. Ct., Feb., 1881. 
New Jersey v. Gedicke. Opinion by Scudder, J. 


LIBEL— WHAT CONSTITUTES. — A publication is libel- 
lous if without charging an indictable offense it falsely 
aud maliciously imputes conduct tending to injure 
reputation, to cause social degradation, or to excite 
public distrust, contempt or batred. An indictment 
for libel is good if it charges the publication of matter 
not libellous per se, but charges such publication with 
proper inducement and inuendoes to set forth and ex- 
plain the defamatory statements of the publication. 
Authorities referred to, 2 Whart. Cr. Law, § 2535; 
State v. Jeandell, 5 Harr. (Del.) 475; Tillson v. Rob- 
bins, 68 Me. 295; Cooper v. Greeley, 1 Den. 347; Miller 
v. Butler, 6 Cush. 71; Commonwealth v. Wright, 1 id. 
46; Villers v. Monstey, 2 Wils. 403; Commonwealth v. 
Keenan, 67 Penn. St. 203; Sanderson v. Caldwell, 45 
N. Y. 398. Rhode Island Sup. Ct., June 14, 1881. 
State of Rhode Island yv. Spear. Opinion by Durfee, 
C.J. (To appear in 13 R. I. Rep.) 


TRIAL — SUSPENSION OF SENTENCE. — The practice 
of suspending sentence after conviction of crime is 
under some circumstances justifiable. It has long 
been in vogue in the various States. In Common- 
wealth v. Dowdican’s Bail, 115 Mass. 133, Gray, C. J., 
speaks of it as common in Massachusetts, and as re- 
cognized by statute there, and says that an order to 
that effect is not equivalent to a final judgment, or to 
anolle prosequi, or discontinuance, by which the case 
is put out of court, but isa mere suspending of active 
proceedings in the case, which dispenses with the 
necessity of entering formal continuances upon the 
docket, and leaves it within the power of the court at 
any time, upon the motion of either party, to bring 
the case forward and pass any lawful order or judg- 
ment thereon. Upon the other hand, in People v. 
Morrisette, 20 How. Pr. 118, Baleom, J., denied the 
power of the court to suspend sentence indefinitely in 
any case, unless an application for new trial, or motion 
in arrest of judgment, or other legal proceeding by 
way of review, were pending, and regarded its exer- 


State of 





cise in other cases, provided the defendant was dis- 
charged from imprisonment, asa quasi pardon, which 
could lawfully be granted only by that body in whom 
the pardoning power was vested. But it is not a com- 
plete objection to a claim of authority on behalf of the 
courts, that its use is equivalent toa pardon. This is 
the effect of the acquittal of a confessedly guilty ac- 
complice; and yet an order of the court directing such 
an acquittal, upon a proper occasion, is easily defeusi- 
ble, on grounds of public policy. State v. Graham, 12 
Vroom, 15. If the court exact of the defendant, as 
the condition of a so-called suspension of sentence, 
that which it could legally command only as a part of 
its final judgment, and the defendant comply with 
such condition and be discharged, the exaction will be 
regarded as asentence, and the power of the court 
over the defendant will be exhausted. In this case 
defendant was convicted of maintaining a nuisance. 
He was sentenced to be confined in jail thirty days 
and pay the costs of the prosecution. Sentence was sus- 
pended on condition that defendant would abate the 
nuisance and pay the costs. Held, that on compliance 
with the condition and discharge, the power of the 
court to punish defendant was exhausted and he could 
not be again imprisoned. Cases referred to, Rex v. 
Pappineau, Str. 686; State v. Morris & Essex R. Co., 3 
Zab. 360; Attorney-Gen. v. New Jersey R., ete. Co., 
2Green Ch. 136; Freeholders of Bergen v. State, 13 
Vroom, 263; King v. Stead, 8 T. R. 142; Ex parte 
Lange, 18 Wall. 163; Commonwealth v. Foster, 122 
Mass. 317: State v. Gray, 8 Vroom, 368; Common- 
wealth v. Mayloy, 57 Penn. St. 291. New Jersey Sup. 
Ct., Feb. term, 1881. State of New Jersey v. Addy. 
Opinion by Dixon, J. (To appear 14 Vroom, 113.) 





oe 


RECENT ENGLISH DECISIONS. 

CONVERSION —SALE IN AUCTION YARD BY AN- 
OTHER, NOT CONVERSION BY AUCTIONEER.— Plaintiffs 
were the holders of a bill of sale, including certain 
horses and harness. The grantor of the bill of sale 
without the plaintiffs’ knowledge took the horses and 
harness to defendant's repository in the city of Lon- 
don for sale by auction. They were entered ina cata- 
logue, defendant Knowing nothing of the bill of sale. 
Horses were sold under the same conditions in de- 
fendant’s yard whether sold privately or by auction. 
Before the auction the grantor of the bill of sale sold 
the horses and harness by private contract in defend- 
ant’s yard. The purchase-money was paid to defend- 
ant, who deducted commission and paid the balance 
to the seller, and the horses and harness were delivered 
to the purchaser. J/eld, in an action for conversion of 
the horses and harness, reversing the judgment of 
Lopes, J., that defendant was not guilty of conversion. 
Cochrane v. Rymill, 40 L. T. Rep. (N. S.) 744, distin- 
tinguished. Ct. of App., June 27, 1881. National 
Mercantile Bank v. Rymill. Opinions by Bramwell, 
Brett and Cotton, L. JJ. 44 L. T. Rep. (N. 8.) 767. 


CRIMINAL LAW — LARCENY BY BAILEE.—The prose- 
cutor advanced money to the prisoner, a solicitor’s 
clerk, upon the deposit of a deed conveying the equity 
of redemption to the prisoner in a house of his own, 
and subsequently he obtained a legal mortgage from 
him as security for the sums so advanced. The pris- 
oner then obtained from the prosecutor the deed con- 
veying the equity of redemption on the representation 
that he had found a person who would take a transfer 
of the mortgage. The prisoner then obtained 1401 from 
another person on the deposit of the deed with him 
without notice of the prosecutor’s mortgage, and ap- 
propriated the money to his own use. The judge at 
the trial directed the jury that the prisoner was a 
bailee of the deed, and the jury found that he had 
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fraudulently converted it to his own use. Held, that 
the direction was right, and that the prisoner was 
properly convicted of larceny as a bailee. Cases 
referred to: Reg. v. Hassall, Leigh & C. 58; Reg. v. 
Hoare, 1 Fox & Fin. 647; Reg. v. Garrett, 2 id. 14; 
Reg. v. Aden, 12 Cox’s C. C. 512. Cr. Cas. Res., July 
2, 1881. Regina v. Tonkinson. Opinions by Lord Cole- 
ridge, C. J., Grove and Denman, JJ., and Huddle- 
ston, B. 44 L.T. Rep. (N. 8S.) 821. 


DEFINITIONS — SECOND COUSINS — CONSTRUCTION OF 
WILL. — A bequest to ‘‘ second cousins’’ simpliciter, 
without a context, includes only second cousins 
strictly so called, and not persons standing within the 
same degree as second cousins, as for instance, chil- 
dren or grandchildren of first cousins, commonly 
known as first cousins once and twice removed re- 
spectively. Wherea testator gave one-third of his 
property to his first cousins, and two-thirds to his 
second cousins, and at his death left first cousins, sec- 
ond cousins, first cousins once removed, and first 
cousins twice removed, held (affirming the decision of 
Jessel, M. R., 43 L. T. Rep. (N. 8S.) 115; L. Rep., 15 Ch. 
Div. 528), that none but the first cousins and the sec- 
ond cousins, strictly so called, took under the gifts. 
Queere, whether the first cousins once and twice re- 
moved would have taken if there had been one gift to 
the testator’s first and second cousins. Semble, that 
in such acase parol evidence cannot be given to ex- 
plain the meaning of the testator. Grant v. Grant, 
22 L. T. Rep. (N. 8.) 829; L. Rep.,5C. P. 727, observed 
on. Ct. of App., April 21, 1881. Re Parker Bentham 
v. Wilson. Opinions by James Brett and Cotton, L. 
JJ. 44L. T. Rep. (N. S.) 885. 


TRADE-MARK — NAME “SINGER” AS APPLIED TO 
SEWING MACHINES. — In an action to restrain the use 
by the defendant of the plaintiffs trade name the 
issues were whether the name was a designation of 
machines of the plaintiffs’ manufacture, or of machines 
of a particular kind of construction; whether the de- 
fendant had used the name for the purpose of appro- 
priating the reputation acquired by machines manu- 
factured by the plaintiff company or not; and whether 
the defendant had by using the name induced pur- 
chasers to believe they were buying machines manu- 
factured by the plaintiff company. Defendant, who 
sold (as wholesale agent in London of a company in 
Berlin) to persons in the trade only, described his ma- 
chines in his circulars and price-list as machines man- 
ufactured on the ‘‘Singer”’’ system, or the ‘‘Singer 
improved system,’’ and by his statement of defense 
alleged, that as the plaintiffs’ patent had long since 
lapsed, they were not entitled to any monopoly of the 
right of advertising or selling machines manufactured 
on what was known in the trade as the ‘Singer sys- 
tem.”’ Held (reversing the decision of Bacon, V. C.), 
that the plaintiff company had no exclusive right to 
use the word ** Singer ”’ as applied to sewing machines, 
and that there was nothing in the defendant's circular, 
price-listS’ and invoices calculated to deceive and in- 
duce purchasers to believe they were buying machines 
manufactured by the plaintiffs. Injunction overruled. 
Ct. of App., Dec. 14, 1880. Singer Manufacturing Co. v. 
Loog. Opinions by James and Cotton, L. JJ. 44L. 
T. Rep. (N. S.) 889. 

—__>—___- 
CONVENTION OF JUDGES. 


Taconvention of Judges held at the Capitol in the 
city of Albany, on the lst Wednesday of October, 
1881, at 10 A. M., pursuant to section 17 of the Code of 
Civil Procedure, Hon. William L. Learned, presiding, 
it was resolved that this convention stand adjourned 
to the lst Wednesday of April, 1882, at 10 a. M., at the 
Capitol, Albany. 





CORRESPONDENCE. 





CouLD GUITEAU BE EXTRADITED? 


Editor of the Albany Law Journal: 

While the discussion as to the jurisdiction in Gui- 
teau’s case is attracting public attention, and the 
champions of New Jersey and the District of Colum- 
bia are filling the newspapers with the claims that each 
has upon the body of Guiteau for trial, one important 
factor in the question appears to have been overlooked, 
i. e., could Guiteau be delivered up for trial on the 
requisition of the governorof New Jersey? A careful 
study of the cases on inter-State surrender has con- 
vinced me that the extradition of fugitives from jus- 
tice, as defined in article IV, section 2 of the Consti- 
tution, will not warrant the surrender of a murderer 
whose only offense against the jurisdiction of a State 
was that his victim chanced to die within its borders. 
The section provides that ‘‘aperson charged in any 
State with treason, felony, or other crime, who shall 
flee from justice, and be found in another State, shall, 
on demand of the executive authority of the State 
from which he fled, be delivered up to be removed to 
the State having jurisdiction of the crime.” 

Guiteau was in safe custody in the District of Colum- 
bia, as 2 prisoner for an offense committed within its 
jurisdiction two months before the jurisdiction of 
New Jersey was suggested. He cannot therefore ex- 
cept in the most figurative sense, be considered a fugi- 
tive from the justice of New Jersey and to have fled 
from that State. In other words, there cannot be an 
extradition unless there is a fugitive, and there cannot 
be a fugitive unless there is flight. The words “fled” 
and “ fugitive,’ in this connection have received fre- 
quent judicial definition, and no one of these goes to 
the length of holding that a prisoner is a fugitive from 
acertain locality, where perhaps he has never been, 
because his victim removes there and dies. It would 
be a strange interpretation of the word “fled,” which 
is active in its meaning, to consider it as depending 
for its construction not on the action of the prisoner 
but upon the will of one he had mortally wounded. 
The Constitution has constant reference to the actor, 
who “is charged,”’ “shall flee,” “‘and be found,” and 
does not recognize the person injured, in any particu- 


lar. The same thing may be said of the Extradition 
Act. U.S. R.S., $5278. Nor does the statute of New 


Jersey affect in any manner the general law of extra- 
dition. 

The question of flight as a material issue in extradi- 
tion proceedings is frequent in the reports. In the Mat- 
ter of Heyward, 1 Sandf. 701, and In the Matter of 
Leland, 7 Abb. Pr. (N. 8.) 64, the defendants were 
both discharged because the papers were defective in 
not alleging flight, although the prisoners had fled 
from the demanding States. How much stronger 
than these cases, where the error was one of formonly, 
is Guiteau’s case, where the fact of flight itself would 
be wanting! The New Jersey definition of a fugitive 
is given In the Matter of Voorhees, 3 Vroom, 147: “A 
person who commits a crime within a State, and with- 
draws himself from such jurisdiction witbout waiting 
to abide the consequences of such act, must be re- 

arded as a fugitive from the justice of the State whose 
laws he has infringed.’’ This definition is sound, as it 
avoids on one band the absurdity of making flight a 
subjective metaphysical conception instead of an act 
done by the criminal, and on the other hand it is broad 
enough to rule out all defenses of the person charged, 
showing that his presence in the asylum State could 
be explained on another theory than that of flight. It 
will be remembered that the Supreme Court of the 
District of Columbia refused to surrender Senator 
Patterson on this latter ground, when he was de- 
mauded by the governor of South Carolina. 
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The authorities are unanimous upon the question 
here presented. Spear, the most complete and philo- 
sophical writer on extradition, takes strong grounds in 
favor of it, and gives numerous cases in support of this 
view, and Rorer on Inter-State Law, asserts the same 
thing. An exact case in point is In re Smith, 3 Mc- 
Lean’s C. C. R. 132, where Pope, J., held that Joseph 
Smith, the Mormon prophet, who was charged with 
inciting, whil+ in Illinois, another man to commit 
murder in Missouri, was not a fugitive flying from that 
State to Illinois, and that the governor of Tllinois had 
no authority to deliver him up for trial in Missouri. 
As far as an international extradition case can be an 
authority in an inter-State surrender case, the opinion 
of Attorney-General Williams, appended to In ve 
Stupp, 11 Blatechf. C. C. R. 126, covers this point, hold- 
ing that Prussia, which claimed jurisdiction over Stupp 
for crimes committed in Belgium, could not have him 
surrendered by the United States because the offense 
had been done outside of her territorial jurisdiction. 

EpmunbD J. Morrat. 








WASHINGTON, Oct. 3, 1881. 


[An instructive case on this point is Jones v. 
Leonard, 50 Towa, 106; 8. C., 32 Am. Rep. 116, 
which holds that a citizen and resident of one State, 
charged in a requisition with the constructive com- 
mission of crime in another State, from which in 
fact he has never fled, is not a ‘‘ fugitive from jus- 
tice.” The court there say: ‘It is difficult to see 
how one can flee who stands still. That there must 
be an actual fleeing we think is clearly recognized 
by the Constitution of the United States. The 
words ‘who shall flee’ do not include a person who 
never was in the country from which he is said to 
have fled.””» — Ep. Aun. L. Jour. ] 


READING SCIENTIFIC Books TO THE JURY. 


Editor of the Albuny Law Journal: 


Your issue of October 8 contains an article seeming 
to question the soundness of the assertion in my essay 
read before the bar association, that counsel may, 
under the control of the court, read approved scientific 
works to the jury as a part of their argument. 

In such an article one can hardly be expected to 
discuss conflicting authorities, but must be content to 
state results as he understands them. It seems to me 
the writer of the article of October 8 misapprehends 
the point. Upon argument scientific books are not 
read tothe jury as evidence, but are used as a part of 
the argument of counsel, as the reasons assigned by 
them, for the good sense of their positions. Such 
books when so read do not prove —I use the word ina 
legal sense —any fact, nor are they used to do so. 
They are not written for, or in regard to, the particu- 
lar case under consideration, and hence are not re- 
marks in regard to that. All will concede that the 
more intelligent court, counsel and jurors are, the 
more likely they will be to reach a correct result. 
May they not increase their general intelligence upon 
the subject by consulting approved works upon it? 
All would concede the right and the duty of court and 
counsel to doso. Is the jury alone, the ultimate body 
for determination of the question, barred from the 
usual sources of information upon the subject? Are 
they to take the information diluted through court 
and counsel? When one enters the jury box is all in- 
crease of knowledge upon the subject under consider- 
ation, from the usual sources, prohibited until his duty 
asa juror is ended and such increase is useless so far 
as the search after truth in that particular case is con- 








cerned? Counsel may clearly, for the purpose of 
argument, acquire information of a general nature, 
open to all mankind, from scientific books, and so may 
the court. Isthe jury alone prohibited from doing 
this? Is the jury alone bound blindly and implicitly 
to follow the assertions of prejudiced and interested 
experts which the usual sources of information would 
show to be both false and fallacious? 

Ifthe juror may read it himself, may not counsel, 
under the wholesome supervision of the court, read it 
tohim? Suppose counsel should, by way of argument, 
assert and attempt to establish just what an approved 
author says, und to satisfy the jury of the soundness 
of his proposition, could he not legitimately do this? 
May he not with equal propriety use the learning of 
another as an argument? There is, it seems to me, a 
wide distinction between reading a work upon a sci- 
entific subject in evidence, as evidence, and using 
what it may contain as an argument, precisely as you 
would use any other means of intelligence open to all 
mankind. That, and that only, was all I intended, in 
the essay, to assert. 

NATHANIEL C. Moa. 


ALBANY, Oct. 10, 1881. 


[We did not misapprehend Mr. Moak’s point. 
We still think that reading to the jury the opinions 
of experts, as part of the argument, when they are 
held incompetent as evidence, is “ whipping the 
devil around the stump.” Counsel are generally 


| forbidden to state to the jury in argument opinions 


or sayings not in evidence, and we cannot sce how 
the practice in question can be tolerated, unless the 
opinions are evidence, and put in as evidence.—Ep. 
Aus. L. Jour.] 


Editor of the Albany Law Journal: 


In support of your views in your comments in the 
issue of October 8, on Mr. Moak's paper on Experts 
and Expert Testimony, in relation to ‘ reading scien- 
tific books to the jury,” permit me to call your atten- 
tion to the cases of Melvin v. Easley, 1 Jones, 886, and 
Huffman v. Click, 77 N. C. 55, which settle the question 
in this State in harmony with the Massachusetts cases, 
that such books cannot be read by counsel in argu- 
ment. Inthe case last named, Justice Bynum, who 
delivered the opinion, says: ‘‘The medical expert 
himself may cite standard authorities in his profession 
as sustaining his views, and then they may be put in 
evidence by the opposing side to discredit him, but he 
cannot read them either as evidence or argument, nor 
can the counsel affirming them.” 

Yours truly, 


Go.psBoroO, N. C., Oct. 13, 1881. 


J. W. BRYAN. 


A LEGAL CURIOSITY. 


Editor of the Albany Law Journal: 


On page 282 last ALB. L. J. you say: ‘* No client 
ever paid his lawyer more than he asked.” It isa 
mistake. In July last I rendered a bill of over $100 to 
aclient for unsuccessful professional services. which 
was paid in full on the same day. Soon after I received 
a note from him enclosing check for $50, in which he 
said: ‘‘ When you rendered your account for services 
in the —— case I did not feel it was what you ought to 
have. I enclose $50 to make it more in accord with 
my ideas.”’ 

The record of so rare a case ought to be preserved. 

CHARLES A. HAWLEY. 

SeneEcA Fatts, N. Y., Oct. 8, 1881. 
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RELATIVE OF THE HALF BLOOD. 


Editor of the Albany Law Journal: 


In view of the fact that the correct definition of 
what is a relative of the half blood is not discussed in 
any of the cases relating to this subject, the following 
proposition becomes quite interesting, and an answer 
is respectfully requested: 

A., &4man, marries B., and has one child by her, C.; 
B. then dies. A. then is married to D., and has by her 
achild, FE. A., the father, and E., the child of the 
second marriage, subsequently die, leaving D., the 
stepmother and C., the stepdaughter. 

Is the child C. a relative of the half blood (referred 
to in the statute of distributions, and if so is she enti- 
tled to take the whole of the estate (personal) of D., 
should she die intestate ? 

Respectfully yours, 
UNCERTAIN. 

New York, October 12, 1881. 


— — 


NEW YORK COURT OF APPEALS DECISIONS. 


ier following decisions were handed down, Tues- 


day, October 18, 1881: 


Judgment affirmed with costs—Robinson v. Chemical 
National Bank; Wilson v. The City of Syracuse; Genet 
vy. Delaware & Hudson Canal Co.; Rogers v. Rochester, 
Hornellsville, etc., R. R. Co.; Sargent v. The National 
Five Ins. Co.; Smith v. The British & North American 
Royal Mail Sleam Packet Co. Judgment reversed 
and new trial granted, costs to abide event— Sanders 
v. The Watertown Fire Ins. Co.; Capron vy. Williams. 
Order of General Term affirmed and judgment 
absolute for respondent on stipulation with costs — 
Lasher vy. The St. Joseph's Fire and Marine Ins. Co.; 








Story v. Hlamilion. —— Orders of General Term and 
Special Term reversed, and motion denied with costs 
— Camp v. Ingersoll. —— Order of General Term af- 


firmed, with costs—Inre Murphy; In re Opening One 
Hundred and Thirty-Eighth Street. Appeal dis- 
missed with costs — Kneeland v. MceKoon. —— Motion 
for reargument denied, with $10 costs—Jn re Woven 
Wire Tape Skirt Co. 





——_>—____ 


NOTES. 


\ R. R. VASHON ROGERS contributes an excellent 
4 article to the Canadian Law Times, entitled 
**Music in the Courts.’’ In this he does us the honor 
to quote from the “Humorous Phases of the Law,” 
about the funny case of the fervent brother who was 
indicted for singing too loudly in church — Stale v. 
Linkhaw, 69 N. C. 214; 8. C., 12 Am. Rep. 645. Mr. 
Rogers might have added a precisely similar case in 
England, in which the singer was a lady. See 21 Alb. 
L. J. 42. —— The October number of the Kentucky Law 
Journal contains the following contributed articles: 
Woman’s Wrongs under Law, by Florence; Homicide 
in Kentucky, by E. C. Hubbard; Legislation Con- 
cerning Railroads, by Basil W. Duke; Exemplary 
Damages in Kentucky, by Martin M. Durrett; *‘ The 
Proposed Constitutional Convention,” by James P. 
Helm; Statutory Defects, by W. R. Haynes. —— The 
American Law Review for October contains the fol- 
lowing leading articles: Rescission of Divisible Con- 
tracts. by R. C. McMurtrie; Torts of Hospitals, by E. 
B. Callender; Implied Warranties on Sales, by Thomas 
W. Peirce. 





In apn article entitled ** The Practical in Law Schools,” 
taking as its text a letter by the late Judge Curtis, em- 
phasizing the importance of this element, the Chicago 
Legal News thus speaks of our local Law School: “The 
trustees of the Albuny Law School have carried out 
the suggestions of Judge Curtis, and are doing what 
they can to blend the theoretical and the practical) into 
a harmonious whole. They aim to send forth lawyers 
ready-armed and equipped for the struggles of the 
forum, and have ina great measure succeeded. The 
professors are live, active lawyers. The bench and 
the forum are both represented in the lecture room by 
their brightest ornaments. Where can an array of 
more practical and learned lawyers be found than in 
its faculty? There is Judge William L. Learned, now 
on the bench of the Supreme Court, and one of its 
brightest ornaments. Dr. Horace E. Smith, in active 
practice, as are Hon. Matthew Hale, Mr. Hiram F. 
Sickels, who is also Court of Appeals reporter, Mr. 
Charles T. F. Spoor, Mr. Henry McCall and Mr. Irving 
Browne, who is the able editor of one of the best iaw 
journals in thecountry. All these men are not merely 
versed in the theory of the law, but are intensely prac- 
tical, and fresh from the office and the court. They 
not only are aware of changes, but it is through them 
that changes are made. In addition to instruction by 
these gentlemen, lectures are delivered by those bril- 
liant leaders of the bar of this State, Nathaniel C. 
Moak and Hon. Henry Smith, counsellors of large and 
varied practice, who walk from the court-house to the 
lecture room, and pour out the treasures of legal learn- 
ing fresh from the very fountain head. Inthe Albany 
Law School the student is brought face to face with 
the law as it is, not as it was ages ago. If all the other 
law schools of the country would follow the example 
of this institution, such suggestions as those made by 
Judge Curtis would no longer need to be discussed and 
enforced.” 


A law journal may reasonably believe that it is of 
some use to the profession when its opinions are quoted 
by counsel in their briefs. In three recent cases this 
compliment has been paid the ALBANY Law JourR- 
NAL. In O'Reilly v. People, just decided by the Court 
of Appeals (see ante, 301), Mr. R. W. Peckham re- 
marked in his brief as follows: ‘The attention of the 
court is called to the articles contained in 23 ALBANY 
LAW JOURNAL, 201, 221, which set forth the opinions 
of the editor of that journal upon the questions in- 
volved. They show how the ruling of the court below 
strikes the mind of an able and wholly unprejudiced 
lawyer, who, while anxious for the euforcement of the 
law and the conviction of the guilty, is also anxious 
that the law should not be administered under unnatu- 
ral and strained constructions to meet the exigencies 
of a particular case, but should be based upon sound 
general principles of justice and logical reasoning.” 
In Patrick v. Howard, a Michigan case, in which a new 
trial is sought on account of the improper admission 
of leading questions, Mr. Levi Bishop, of Detroit, re- 
marks in his brief, in opposition to the application: 
** See, also, this rule approved editorially, and by au- 
thority, in the ALBANY LAW JOURNAL, September 3, 
1881, pp. 182-3, where the editor says: ‘We doubt that 
a new trial has ever been granted for this reason ina 
civil suit.’ The editor is commenting on a strange 
case in Illinois, where without citing any authorities 
a ‘new trial was granted for this cause in a criminal 
case. So far as heard from, that is the only case to be 
found.”” And in the case of General Hancock v. Rand, 
involving the question of the liability of an innkeeper 
fora boarder’s loss of jewelry by theft, Messrs. Daly 
& Crosby of New York do us the honor to print in full, 
as part of their brief, and relying upon it for their 
argument, at General Term, our article on *‘ The Rela- 
tion of Innkeeper and Guest,"’ 20 Alb. L. J. 64. 
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CURRENT TOPICS. 





N connection with Mr. Fulton’s article on ‘ Presi- 
dential Inability,” ante, 286, our readers will 
find interest in a group of opinions, under the same 
title, in the current number of the North American 
Review, by ex-Senator Trumbull, General Butler, 
Judge Cooley, and Professor Dwight. These names 
represent not only four distinguished lawyers, but 
especially the respective qualities of the statesman, 
the advocate, the law-writer, and the law-instructor. 
Their opinions exhibit a marked and radical disa- 
greement. The subject naturally divides into three 
considerations: First, what is the nature of the 
inability; second, who is to pronounce when it ex- 
ists; third, what is the tenure of the substituted 
officer ?. Mr. Trumbull believes that the inability 
must be notorious and evident, like death, removal 
or resignation; and that the exigency should be so 
patent that all would agree that the substitution 
should be made; that there is no tribunal to deter- 
mine when the exigency arises; that Congress has 
no power to assume such determination, but that 
the vice-president must determine for himself, and 
come forward and ‘‘act as president;” that the 
vice-president never becomes president, and can 
‘act as president only so long as the inability con- 
tinues.” Judge Cooley believes that the inability 
must be, not temporary or uncertain, but continu- 
ous and inconvenient; that some tribunal must de- 
cide when the exigency arises, and that Congress is 
the proper tribunal, but should act only when the 
particular exigency arises, for no general and an- 
ticipatory provision could be devised to cover all 
possible cases. General Butler believes that the 
vice-president alone can pronounce when the ina- 
bility exists, and is bound to assume the office, of 
his own motion and on his own responsibility, when- 
ever and as often as he thinks it necessary; but that 
he never becomes president, and can only act while 
the inability continues. Professor Dwight believes 
that the inability must be a clearly ascertainable 
mental incapacity, but that its existence must be 
proved by competent evidence and pronounced by 
a competent tribunal; that Congress is the proper 
tribunal, and may ascertain the inability by judicial 
process, in the particular case, or may establish gen- 
eral rules; the inability being once established, the 
office, for the remainder of the term, devolves on 
the vice-president, and he becomes y resident. Thus 
Mr. Trumbull and General Butler are nearly in ac- 
cord, and Judge Cooley and Professor Dwight are 
nearly in accord. The only difference between the 
two former is that the first thinks the exigency 
must be notorious and generally admitted, and the 
latter thinks that it exists when the vice-president 
says so; but as the former admits that the vice- 
president alone is the judge, his determination 
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would be conclusive in spite of the nature of the 
alleged inability. The only difference between the 
two latter is that the former thinks that Congress 
must pronounce by legislation in each particular 
case, and the latter thinks that Congress may 
pronounce judicially in the particular case, or 
may establish general rules. Here is a wide disa- 
greement between the four. It does not become us 
to express an opinion, but we may say that the argu- 
ments incline us pretty decidedly to the view that 
the vice-president must act on his own motion and 
responsibility, subject to an inquiry quo warranto ; 
and that he can act only so long as the inability 
continues. 


Dr. Hammond contributes a very sensible article 
to the International Review on Punishability of the 
Insane. We do not remember having seen this 
topic better treated than in the following extract: 
‘¢An individual may be medically insane, and yet 
not a lunatic in a legal sense. His brain is diseased, 
either temporarily or permanently; his mind is not 
in all respects normal in its action, and yet he is re- 
sponsible for his acts. Many of the insane are 
clearly irresponsible, and their punishment is de- 
manded only by the imperative necessity which 
exists of securing the safety of society by prevent- 
ing their committing criminal acts. This should be 
done in that way which experience shows is most 
conducive to the accomplishment of the end in 
view, even if it involves the taking of the life of 
the lunatic. But there are others, people with mor- 
bid impulses — with delusions as to their mission as 
reformers, messengers of God, etc.; with intense 
egotism and desire for notoriety, manifestly ab- 
normal in character; with tendencies toward the 
performance of eccentric and unusual acts; with a 
total disregard for the restraints upon individual 
indulgence which a decent sense of the opinions of 
maukind requires; of excessively-developed pas- 
sions, which lead them to the commission of vari- 
ous bestial crimes — but who nevertheless show lit- 
tle or no want of intellectual power (indeed this is 
often above the average), who transact their every- 
day routine work with regularity and precision, and 
who reason logically and clearly on the subject of 
their particular point of aberration. Such people 
are medically insane; their mental processes are 
radically different from those of mankind in gen- 
eral; there is some defect, inherent or acquired, in 
the organization of their nervous systems; and the 
medical expert who goes into court and testifies to 
the fact of their insanity is entirely justified, by 
the accumulated experience of those most compe- 
tent to know, in so doing. They are insane from a 
medical standpoint, but they know right from 
wrong; they know legal acts from illegal ones; 
they are able at some time at least to control their 
propensities, and their delusions may be entirely 
without reference to the alleged criminal act they 
may have committed. While a knowledge of right 
and wrong can never be properly regarded as a test of 
insanity, it is a test of responsibility ; and by knowl- 
edge of right and wrong is not meant the moral knowl- 
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or wrong — in other words, a sin —but that it would 
be contrary to law. In reality, however, the individ- 
ual may not even have this knowledge; but he 
must have, in order to make him responsible, the 
mental capacity to have it.” The lines which we 
have italicised correctly and admirably express the 
lav. The true test of criminal responsibility is the 
knowledge that the act is forbidden and punisha- 
ble. Judged by this standard, Guiteau, while we 
believe him an insane man, is still morally responsi- 
ble. He not only knew that he was doing an illegal 
act, but he knew that he stood in danger of mob 
violence for it, and took the most careful precau- 
tions to escape it. The cases of moral irresponsi- 
bility by reason of insanity are rare, and Guiteau’s 
is not one of them. 

In spite of the general conviction that Guiteau is 
responsible, he ought to have a calm, unprejudiced 
and exhaustive trial. Some one has well said that 
it would have been better that he should have been 
lynched by the mob than that he should now be 
lynched by the court. It would be an indelible dis- 
grace to our administration of justice if he were 
not furnished with all the witnesses that he or his 
relatives demand, and with competent counsel. The 
time has gone by when the torture or murder of 
assassins of rulers, or the denial of the ordinary 
forms of trial to them could be viewed with com- 
posure by the better part of the community. And 
while the community demand justice upon Guiteau, 
they should not lose sight of Mason, the soldier, 
who tried to murder him. We regard Mason as a 
meaner man than Guiteau, for he tried to murder 
his helpless captive,.from no conceivable motive 
but revenge. If Guiteau is guilty of murder, Ma- 
son is guilty of attempting murder. If Mason is 
irresponsible by reason of insanity, so is Guiteau. 
The American people cannot escape this dilemma, 
and they should not stultify themselves by breath- 
ing vengeance on Guiteau and applause on Mason. 
Let the law be enforced, and let both men suffer the 
due penalty, or receive the due discharge. 


We made some comments on the question of va- 
cancy in the office of surrogate of the city and 
county of New York, ante, 262. Justice West- 
brook, holding similar views, denied a motion for 
a mandamus to the secretary of State to advertise 
an election for that office. This decision is now re- 
versed by the General Term of the First Depart- 
ment. The court, Davis, P. J., say of the laws in 
question: ‘*These sections clearly provided for 
several distinct things: First, the electing of a sur- 
rogate and the fixing of his term of office; second, 
the filling of a vacancy, caused by death, resigna- 
tion or otherwise, by an appointment to be made 
by the board of supervisors ‘until the general elec- 
tion next ensuing the happening of such vacancy,’ 
and then by an election for ‘the unexpired term of 
the officer whose term had so become vacant.’ The 


provision which fixes the term of the office, and 





during a term, are so clearly distinct and independ- 
ent that a repeal or modification of either has no 
necessary effect upon the other; and especially 
would this be the case where the supposed Repeal- 
ing Act left the system of the statute untouched in 
most of its general features, and directed itself to 
a single one of them. The act of 1869 (chap. 292, 
Laws of 1869) contains but one section. The title 
is ‘An act to fix the duration of the term of office 
of the Recorder, City Judge and Surrogate, in the 
City and County of New York.’ This is one, and 
but one feature of the system created by the statute 
of 1847, for filling the office of surrogate. The 
duration of the term of office is fixed by that stat- 
ute at three years. In 1869 the Legislature having 
in view that term, and intending, as declared by the 
title of the act, to ‘ fix’ it at a different and longer 
term, enacted that ‘the term of office of the per- 
sons who shall hereafter be elected to the office of 
recorder, city judge and surrogate, respectively, in 
the city and county of New York, shall be six years.’ 
There is in this brief enactment no express repeal 
of any portion of the statute of 1847. It therefore 
repeals by implication only so much of the provis- 
ions of that statute as are necessarily and absolutely 
inconsistent with it; and it falls within the rule that 
‘repeals by implication are not favored in the law, 
and that if consistently with the plain words of the 
later statute the older statute can stand, it shall be 
so adjudged.’ ‘* Aided by the index given by the 
title of the act, we have no difficulty in discerning 
that its sole object was ‘to fix the duration of the 
term of office,’ and then collating its single section 
with the first section of the former statute, we at 
once see that the only change made is in that part 
of the section which fixes such term. The former 
statute does it in these words: ‘Who shall hold 
their respective offices for the term of three years 
from the first day of January next after such elec- 
tion.” The later statute does it by these words: 
‘The term of office of the persons who shall be 
hereafter elected * * * shall be six years.’ It 
seems to us perfectly apparent that this provision 
was not intended to repeal or abrogate any portion 
of the provisions relating to the filling of accidental 
vacancies. The periods for which that class of va- 
cancies is to be filled are not regarded by either act 
as ‘terms of the office.’ They are provided for as 
something different in their nati.re and requiring 
independent legislation, attention and regulation; 
and the best argument that can be made against the 
contention that they are repealed or changed is that 
the Legislature, in fixing the term of the office of 
surrogate by the act of 1869, left them entirely 
alone.” ‘‘The fallacy of the argument grows out 
of the failure to observe that the statutes recognize 
a clear distinction hetween an election ‘to the office’ 
of surrogate and an election to fill a vacancy that 
has occurred by death in the office. When this dis- 
tinction is borne in mind, all conflict between the 
statutes disappears, and no hiatus in the office can 
exist and no difficulty arise as to the period for 
which any incumbent is chosen.” Here is evidently 
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a nice question, and we are by no means certain that 
the General Term are not right, although we do not 
think the ‘‘ fallacy” pointed out is very clear. But 
the practical solution will be that it being too late 
to vote for this office at the coming election, Surro- 
gate Calvin will act as de facto surrogate for another 
year. 

The recent decision of our Court of Appeals in 
Van Voorhis v. Brintnall, on marriage by a prohib- 
ited divorced party, out of the State, has excited 
some criticism, on the ground that it is impolitic 
thus to render it easy for such defendants to re- 
marry. If we could have our way we would make 
it still easier by removing the prohibition. It has 
long seemed to us a serious mistake to prohibit a 
divorced party from remarrying. If viewed in the 
light of punishment, it is ridiculous. If viewed in 
the light of safety to others contracting subsequent 
marriage with such parties, it seems superfluous; 
better leave these matters to the risk of the parties. 
If viewed in the light of the peace of the com- 
munity, it seems very unwise. Every divorced man 
(not to say woman) forbidden to marry becomes a 
sort of sexual wolf preying on the folds of his 
neighbors, and endangering their wives, daughters 
and sisters. To forbid any part of a community, 
for any reason, to marry, puts a premium on adultery 
and fornication. The strongest passion of man’s 
nature will not bow down at the bidding of a decree 
in Chancery. The idea, too, that a husband once 
unfaithful will always be unfaithful, is unsound. 
Even Henry VIII had his Jane Seymour, whom he 
loved, and by whom he desired to be buried. If 
she had lived he might have been a better man. In 
respect to this decision, there is no escape from the 
cogent and admirably expressed reasoning of Judge 
Danforth. 

ns vee 
NOTES OF CASES. 

N Pollock v. Sullivan, to appear in 53 Vt. 507, it 
was held that an action of damages for fraud 
and deceit may be maintained by a woman against 
a married man promising marriage to her, she sup- 
posing him unmarried. The court said: ‘The 
defense claims that the action should have been 
assumpsit for the breach of the contract. The ad- 
judged cases seem to establish that the innocent 
party, in such case, may sustain an action for a 
breach of the promise of marriage; that the other 
party will not be permitted to allege that he cannot 
perform his contract because he had a wife when he 
agreed to marry another. If such action was 
brought, and the defendant should be foolhardy 
enough to offer to perform his contract, the plaintiff 
must desist, or subject herself to a criminal prose- 
cution. The essential wrong to the plaintiff is not 
that she has not attained a husband, as she expected, 
but that she spent her time and money in arrange- 
ments and preparation for marriage with the Ge- 
fendant, when, in fact, he had then and now a wife, 
and was deluded into this relation by the fraud and 
falsehood of the iefendant, and by such deception 








and fraud she has suffered grievously in property 
and reputation. This action is appropriate to re- 
dress this species of wrong.” Now is it true that 
if a married man, or a single man, sued for breach 
of promise of marriage, offers to perform, the 
plaintiff is bound to desist ? We suppose not. In 
such an action evidence of an offer to marry, made 
aftet the action was brought, is inadmissible to 
reduce damages. Bennett v. Beam, 42 Mich. 346; 
8. C., 36 Am. Rep. 442. 


In Cariton v. Carlton, to appear in 72 Me. 117, it 
was held, under a statute that ‘‘a woman, having 
property, is not deprived of any part of it by her 
marriage,” thet a divorced woman can maintain an 
action against her former husband for personal 
services performed by her for him before their mar- 
riage. The court said: ‘‘The word ‘property’ 
includes choses in action as well as choses in posses- 
sion. It includes money due as well as money pos- 
sessed. It includes money due for personal services 
as well as money due for any thing else. In its 
broadest sense it includes every thing which goes to 
make up one’s wealth or estate. We cannot doubt 
that this is the sense in which it is used in this 
statute. It follows, therefore, that a woman, by 
her marriage, can no more be deprived of money 
due to her than she can of money actually pos- 
sessed by her, of money due from the man she 
marries no more than of money due from any one 
else. It may be that while the marriage relation 
subsists no action of any kind can be maintained by 
her against her husband. But when this relation 
ceases, this impediment is removed, and no reason 
is perceived why she cannot then sue him as well as 
any one else. We think she can. Webster v. Web- 
ster, 58 Mec. 139; 8. C., 4 Am. Rep. 253; Blake v. 
Blake, 64 Me. 177.” But the court held, in Abbott 
vy. Abbott, 67 Me. 304; 8. C., 24 Am. Rep. 27, that a 
divorced woman cannot maintain an action against 
her former husband for an assault committed by 
him on her during coverture. 


On the subject of conditional sales we are referred 
to Ketchum v. Brennan, 53 Miss. 596. There per- 
sonal property was delivered, to be paid for by in- 
stallments, title not to vest until payment in full. 
The court said: ‘‘Reason and the overwhelming 
weight of authority pronounce in favor of the right 
of the vendor in such conditional sale to recover 
his property in the case stated, either from his 
vendee or a purchaser from his vendee. Who has 
not title, cannot confer it. In the case stated, the 
vendee has no title until he performs the condition 
on which title is to vest in him. Until payment of 
the price, by the express terms of the contract the 
title is in the vendor. No law forbids such a con- 
tract, which, being valid, determines the rights of 
the parties. A buyer must beware of purchasing 
from one who has not title. Possession is not title. 
It is prima facie evidence of title, but nothing 
more. A buyer should not content himself with 
prima facie title. It cannot avail him as against 
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from possession is removed; but when the prima 
facie title is destroyed by proof, that while title 
seemed to be in the possessor, it was in truth in an- 
other, the prima facie title must yield to the actual 
title. A buyer may trust to appearances; but if 
they prove false and delusive, he takes the risk, and 
must abide the result. Until possession shall be 
made conclusive evidence of title, a buyer must be 
held to take the risk that the prima facie title of 
his vendor, from possession, may be destroyed by 
the truth of the case. Whether the possessor of 
property has borrowed it, or hired it, or purchased 
it, and what is the nature and extent of his right to 
it, should be ascertained by him who proposes to 
deal with him as to such property.” Citing Patton 
v. McCane, 15 B. Monr. 555. ‘‘ The Supreme Court 
of Kentucky has overruled the case of Patton v. Mc- 
Cane, supra, but we prefer the reasoning of the 
earlier case.” See, also, Hery/ord v. Davis, 102 U. 
8. 285; and ante, 226, 264, 280, 


In Root v. Commonwealth, Pennsylvania Supreme 
Court, June 22, 1881, 38 Leg. Int. 365, it was held 
that the public do not acquire, by twenty-one years’ 
use, aright of way through a lane opened and used 
by the owner of the land for the purpose of reach- 
ing his private ferry, which connected with no pub- 
lic road on either side of the stream, and was used 
only by customers of the ferry. The court said: 
‘*No man had a right to go to that ferry except on 
the implied invitation of its owner. The owner 
wanted customers—he proposed to carry them 
across the river for a consideration, and those who 
went accepted his terms. It is not claimed by the 
Commonwealth that the owner of the land dedi- 
cated an easement to the public, but she claims that 
the lane became a highway because of user, on the 
principle that ‘twenty-one years’ adverse use of a 
way under claim of right is sufficient to authorize 
the presumption of a grant, and if the use was open 
and notorious in the ordinary manner, the owner 
would be presumed to know and acquiesce therein.’ 
This principle has been often repeated when one 
man claims a way; that is, the right of going over 
another man’s ground. A user will not give title 
unless it be adverse and under claim of right, nor 
when it appears it was not done with the knowledge 
and acquiescence of the owner, or when the way is 
used under leave or favor, and by permission and at 
the will of the owner. The presumption may be 
repelled by evidence which accounts for the posses- 
sion or user without resorting to a title by grant or 
otherwise. sling v. Williams, 10 Barr, 126. If 
the use of the way by an individual is merely a per- 
missive use, no presumption of grant will arise from 
lapse of time. In order to establish a way by user, 
the user must be adverse, not permissive. Demuth 
v. Amweg, 9 Nor. 181. Like principles generally 
apply where the easement is claimed as public. 
Gowen v. Phil. Exchange Co., 5 W. & 8. 141. The 


use of ground in front of a warehouse, extending 
to the river, by the public and by the owner for 





years continuously, gave the public no right against 
the will of the owner, for the use was not adverse 
to him, but by his consent, and it was not exclusive 
by the public, but in common with him for travel 
and entirely in him for several purposes of « private 
character. Jrwin v. Dixion, 9 How. 10. Fromthe 
nature of wharf property the access must be kept 
open for the convenience of the owner and his cus- 
tomers, but the property continues private. No 
length of time during which the property is so 
used can deprive an owner of his title, nor give the 
community a right to abate the owner’s ferries over 
it asa nuisance on the ground that they have ac- 
quired a legal easement in it.” 





ESTOPPEL BY FORMER ADJUDICATION 
IN ACTION GROWING OUT OF 


THE SAME TRANSACTION. 





M\HE decision of the Wisconsin Supreme Court, in 

Ressequie v. Byers, September, 1881, 9 N. W. 
Rep. 779, will interest our readers generally; and it 
will interest lawyers in this State especially, because 
it dissents from decisions of our own courts. It 
was there held that a judgment rendered by a jus- 
tice of the peace in an action by a physician for 
services in favor of the plaintiff, the defendant in- 
terposing a general denial as to the value of the 
services, and failing to appear at the trial, is no bar 
to an action by that defendant against the physician 
for malpractice in respect to the same services. 
The court, Cole, C. J., said: ‘‘There is undoubt- 
edly high authority which supports the ruling of 
the learned Circuit Court. There are cases which 
distinctly hold that a judgment in a justice’s court, 
in favor of a physician or surgeon for professional 
services, is a bar to any action by the defendant 
therein against such physician or surgeon for mal- 
practice in rendering such services. Gates v. Pres- 
tun, 41 N. Y. 113; Blair v. Bartlett, 75 id. 150; S. 
C., 31 Am. Rep. 455; Bellinger v. Craigue, 31 Barb. 
534. There is however some conflict of authority 
on this subject, and as the question is now presented 
to this court for the first time, we feel at liberty to 
adopt a rule which seems to us founded on sound 
principle, and is most in accord with reason and 
convenience in practice. The courts in New York 
in effect say that the question of the proper care 
and skill on the part of the physician or surgeon 1s 
one necessarily involved in, and adjudicated upon, 
in an action by him to recover compensation for his 
services rendered; therefore, a judgment in his 
favor should estop the parties to such suit from ever 
after questioning that fact in any other action. And 
the courts of that State even apply the rule to a 
case where, though the defendant at first appeared 
in the justice’s court, put in an answer which he 
afterward withdrew, and did not contest the plaint- 
iff’s claim, yet the judgment was held to be a bar 
to a subsequent action by him against the physician 
for malpractice. Blair v. Bartlett, supra. But the 
doctrine of the New York courts has not escaped 
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criticism. Mr. Bigelow, in his learned work on Es- 


toppel (2d ed.), p. 98 et seg., reviews these decisions, 
as well as the adjudications of other courts in 
strictly analogous cases, and questions the sound- 
ness of the New York rule ‘unless the distinctions 
taken in New Hampshire, between a judgment by 
confession and one by default or on trial without 
alleging the defense, be correct. “Page 107. It may 
sometimes be difficult to draw a line of distinction 
between a judgment which will operate as a bar to 
an action for a specific claim, and one which leaves 
the claim outstanding to be enforced by a cross- 
action’ (Church, C. J., in Dunham v. Bower, 77 N. 
Y. 76; S. C., 83 Am. Rep. 570); but where, as in 
this case, the defendant makes default in a justice’s 
court, and does not even attempt to contest the 
value of the services rendered, or raise the question 
of their proper performance, it is more difficult to 
perceive any solid ground for holding that he is 
concluded from showing, in another action, that 
the plaintiff in that case was guilty of negligence 
in his professional treatment.” ‘‘The issue in this 
action was not necessarily involved in the justice’s 
suit, and the plaintiff may maintain it notwith- 
standing the defendant recovered for his services in 
that court. The plaintiff's claim for damages re- 
sulting from malpractice constitutes a separate and 
independent cause of action, which he can enforce 
without disturbing any matter litigated in that case. 
He was not compelled to make the defense before 
the justice that the defendant’s services were of no 
value in order to save his rights. He had his elec- 
tion either to recoup his damages pro tanto in the 
justice’s court or go for his entire claim in this. It 
seems to us that this is the better and more con- 
venient rule to lay down upon this subject. If the 
plaintiff were compelled to make his defense in the 
justice’s court that the professional services were of 
no value, and that he had been injured by the de- 
fendant’s negligence, then it would follow that he 
must either split up his demand so that there might 
be two suits instead of one upon it, or content him- 
self with merely defeating the claim for services, or 
limit his damages to $200, the extent of the juris- 
diction of the justice. We are not inclined to 
adopt a rule which would lead to any such incon- 
venient consequences.” 

The court cite several cases as opposed to the New 
York doctrine. We will state the substance of 
these decisions. 

In 0’ Connor v. Varney, 10 Gray, 231, it was held, 
Shaw, C. J., giving a short opinion, that a judg- 
ment for the defendant in an action for work done 
under a contract, upon the ground of imperfect 
performance of the work, is a bar to a susequent 
action by him to recover damages for such non-per- 
formance. ‘‘He cannot use the same defense, first 
as a shield, and then as a sword.” 

In Bodurtha v. Phelon, 13 Gray, 413, an action 
was brought before a justice of the peace_on a note 
for the price of a horse. The defendant set up a 
breach of warranty, and judgment was given for a 
part of the note. The plaintiff appealed, and the 
defendant was defaulted. Held, that that judgment 





was no bar to an action on the warranty. This was 
put on the ground that on the appeal the judgment 
before the justice was vacated, the defendant with- 
drew his defense, and judgment was entered for 
the full amount of the note. The court said: ‘‘The 
plaintiff could not maintain this action, if the judg- 
ment recovered against him on his note given to the 
defendant for the price of the colt were-in force. 
He would have received in the deduction of forty 
dollars from the amount of that note, his damages 
for the deception practiced on him by the defend- 
ant in the sale of the colt, and have been thereby 
barred from any further remedy for that decep- 
tion.” 

In Bascom v. Manning, 52 N. H. 182, an action of 
damages for breach of warranty of cotton, it ap- 
peared that the defendant had pleaded the same 
facts in defense of an action in Massachusetts for the 
price of the cotton, but suffered judgment there by 
default. Held, that the. Masachusetts judgment was 
no bar. The court said: ‘‘ Whether there was in 
fact a warranty, and if so, whether it was broken, 
and what amount of damages the plaintiff suffered 
thereby, are questions which were not in point of 
fact litigated in the Massachusetts suit, and are not 
therefore res adjudicata. It is true, the plea, which 
was not withdrawn, raised these questions, and 
there was a judgment for the plaintiffs. But the 
fact that there was a judgment upon a default 
makes it as certain that this counter-claim was not 
passed upon and settled, by an actual adjudication, 
as though the plea had been formally withdrawn.” 

In Barker v. Cleveland, 19 Mich. 230, it was held 
that an action for the purchase price of chattels is 
not affected by a judgment for breach of warranty 
of the same. The action for breach of warranty 
does not necessarily involve the question of pay- 
ment of the price. The action for breach might be 
brought before the time for payment had elapsed. 
‘* Unless the vendor depends on the ground of non- 
payment of the purchase price, the court does not 
concern itself with that question.” 

Mondel v. Steel, 8 M. & W. 858, was an action of 
damages for breach of a contract to build a ship in 
a specified manner. The defendant pleaded a judg- 
ment in a former action for the price, in which the 
same breach of contract was pleaded, and a deduc- 
tion was made from the price on account thereof. 
Held, bad, and that the plaintiff might still recover 
for damage accruing subsequent to the delivery of 
the ship. Parke, B., said: ‘It must however be 
considered that in all these cases of goods sold and 
delivered with a warranty, and work and labor, as 
well as the case of goods agreed to be supplied ac- 
cording to a contract, the rule which has been found 
so convenient is established, and that it is compe- 
tent for the defendant, in all of these, not to set-off, 
by a proceeding in the nature of a cross-action, the 
amount of damages which he has sustained by 
breach of the contract, but simply to defend him- 
self by showing how much less the subject-matter 
of the action was worth by reason of the breach of 
contract; and to the extent that he obtains or is 
capable of obtaining an abatement of price on that 
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account, he must be considered as having received 
satisfaction for the breach of contract, and is pre- 
cluded from recovering in another action to that 
extent, but no more.” This case was recognized in 
Rigge v. Burbridge, 15 id. 598. This was an action 
of damages for negligent construction of a kitchen 
range, and the defendant pleaded payment into 
court, in an action for the price, of a sum which 
the plaintiffs took out in satisfaction. eld, no 
estoppel. Alderson, B., said: ‘‘ The present plaint- 
iff may maintain an action against the defendant for 
negligence in the performance of tlie work, unless 
his defense to the former action, for tlie price of the 
goods, had been to show that the work and goods 
were of no value whatever to him.” Rolfe, B., said: 
“Tt does not at all appear that the defense of the 
present plaintiff to the former action, for the price 
of these goods, included the damages sustained by 
him for the improper working of the range.” The 
same doctrine is declared in Davis v. ITedges, L. R., 
6 Q. B. 687. In this case Hannen, J., says Mondel 
v. Steel ‘‘ leaves undecided the question whether the 
plaintiff was bound to obtain the abatement in the 
action in which he was defendant, or might recover 
it as damages in a cross-action.” ‘‘It is clear that 
before any action is brought for the price of a chat- 
tel sold with a warranty, or of work to be per- 
formed according to contract, the person to whom 
the article is sold, or for whom the work is done, 
may pay the full price without prejudice to his 
right to sue for the breach of warranty or contract, 
and to recover as damages the difference between 
the real value of the chattels or work, and what it 
would have been if the warranty or contract had 
not been broken.” ‘‘ We do not mean to throw the 
least doubt on the cases which establish the general 
rule that where a party to a litigation has the op- 
portunity to raise some question, and does not avail 
himself of it, he is in no better position than if he 
had raised it.” 

In Sykes v. Bonner, 1 Cin. Super. Ct. 464, the suit 
was for ma!practice, and the defendant pleaded a 
judgment in his favor for the value of the services, 
obtained before a justice of the peace, by default 
of the defendant. Held, no bar. The court said: 
‘It was certainly not necessary, in order to entitle 
the plaintiff in that case to recover, that he should 
prove that he was not guilty of any negligence in 
his. professional treatment.” 

The drift of these decisions, it will be seen, is 
opposed to the New York doctrine. None of them 
were alluded to in the New York cases. In Blair 
v. Bartlett, Folger, J., after laying down ’the rule 
that a judgment is conclusive as to every thing 
necessarily involved in the issue, and that the value 
of the services was necessarily involved and passed 
upon, says: ‘But if of value they could not have 
been useless; and if of use they could not have 
been harmful; and if not harmful, there could not 
have been mala prazis in the performanace of them. 
Hence it is res adjudicata between these parties that 
there was not the malpractice, on the allegation of 
which, in this action, the plaintiff here seeks to re- 
cover.” So, in Dunham v. Bower, Church, C. J., 





says: ‘‘If the allegations in this case are true, the 
defendant was not only not entitled to any freight, 
but the plaintiff was entitled to a judgment for 
the whole amount of his damages. I do not see 
how a right to freight and a right to damages for 
the destruction of the whole property caused by a 
violation of the shipping contract can co-exist.” 
These two extracts exhibit the basis of the New 
York doctrine. While it is unquestionably right in 
theory, it may well be doubted whether it is con- 
venient or safe in practice. Such estoppels are odi- 
ous at best. They are founded on a technicality, 
and probably promote more injustice than they pre- 
vent. In the principal case, the action before the 
justice was brought after the action for malpractice 
was commenced, and probably for the purpose of 
getting a technical estoppel. To defeat such an 
unrighteous attempt was more important and bene- 
ficial than to preserve the symmetry of an artificial 
rule, or to conform the affairs of a careless and un- 
learned public to the standard of a consistent logi- 
cal proposition. After all, the ‘‘ value” established 
by the former judgment in such cases, and ‘‘ neces- 
sarily involved” in the determination, is not the 
absolute value, but the value disconnected from any 
claim of failure of value. 


—--—-- + —— — 


LEGISLATION AND CHARITY 
GANIZATION.* 


By SHELDON T. VIELE. 


STATE OR- 





—— Organization, is the generic name of a 
/ movement which in the last few years has attained 
considerable prominence in many of the larger cities. 
It aims at the suppression of pauperism, and the bet- 
tering of the condition of the worthy poor. It seeks 
to educate the community to a proper understanding 
of the subject; and through a well-directed public 
sentiment to assist and enlighten the officials within 
whose duties comes the treatment of these classes. 
The problems which pauperis presents, have been so 
long neglected or improperly studied, that its root has 
spread until its branches overshadow the land. The 
prevention of this growth is one of the greatest prac- 
tical questions of the age. The development of this 
country has been so rapid; the foreign immigration 
has been so much faster than its proper assimilation; 
the massing of the population into cities has so in- 
creased; and the accumulations of material prosperity 
have been so enormous, with their indirect results of 
making the rich richer and the poor poorer — all within 
a comparatively few years— that as a result the grave 
questions of the old established civilizations of Europe 
have surprised our younger institutions by their pres- 
ence, and become of vital moment almost before we 
were aware of their existence. Our citizens, absorbed 
in personal cares and individual progress, have thought 
little concerning their relations, either to the com- 
munity or to the government; forgetting that he who 
eujoys privileges must also share responsibilities; and 
to-day the average pauper stands as direct a result of 
neglect, inattention and misgovernment, as are packed 
caucuses, professional juries and our prostituted civil 
service. 

The statistics of pauperism are enormous. The ex- 
penditures in the State of New York in the year 1880, 
in connection with poor-houses and alms-houses, for 





*Read before New York State Bar Association, Albany, 
September 20, 1881. 
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supervision and maintenance in orphan asylums, and 
for expenses in hospitals, aggregate almost six millions 
of dollars. (1) 

Add the numerous sums paid by forty different cities 
in poor relief of various kinds, and we have a total of 
from seven to eight millions of dollars officially ex- 
pended in this State last year for the care of paupers, 
orphans and sick. If to this we add the amounts ex- 
pended by private benevolence, the total becomes still 
larger. 

If the system established and carried on at so great 
a cost, were really a benefit to the unfortunates under 
its care, if it alleviated their sufferings, atoned for 
their misfortunes, or helped to raise them one step 
toward happiness or usefulness, no one could com- 
plain. But it does none of these things. This is not 
the time nor the place for detail. In the Atlantic 
Monthly for June and August of this year are two 
papers on the ‘“In-door Pauper” of the nation. 
Therein are described succinctly the alms-houses and 
poor-houses of the greater part of the country. The 
facts set out are derived from actual inspection or from 
official reports. The systems of Massachusetts and of 
New York are described as the least faulty, but none 
are pleasant reading. The conclusions of the author 
are thus expressed : 

“It is the system, not the men, which defies reform. 
And this will never be changed until the people them- 
selves comprehend the atrocity of the wrongs done 
daily in theirname. For behind lavish politicians and 
niggardly officials stand the real though most ignorant 
promoters of the oppression of the poor—the Ameri- 
can people. They have, with the kindest intentions, 
permitted the firm establishment of asystem which 
destroys men, ruins women, and corrupts children; a 
system which tortures helpless lunatics, and sends into 
an overcrowded world hundreds of children doomed 
to the long horror of lives of hereditary vice, deformity 
and madness.” 

Charity Organization believes that pauperism is not 
only a disease, but a contagious one, and that like all 
diseases it can be materially reduced by proper treat- 
ment ina scientific way. It believes that pauperism, 
unless checked, leads to crime; and that crime and 
jauperism both tend directly to perpetuating their 
species in an aggravated form. The experience of all 
who have investigated the matter leads to the same 
conclusion. The figures presented prove that the sub- 
ject is of great moment in a pecuniary sense. The 
conclusions 1 have quoted show the present system of 
treatment to be worse than useless for the classes it 
directly affects. While these further considerations 
teach that the entire community is vitally interested 
in correct dealing with this problem, and that as a 
matter of self-protection every citizen should do some- 
thing in the work. 

What are the causes of pauperism? State boards of 
charities, individual investigations, and charity or- 
ganization societies all unite in the same answers. (2) 
These cannot be elaborated in a paper of this length. 
It is sufficient here to say that almost the entire pau- 
per class owe their condition, either to their own faults, 
to injudicious treatment by officials, or to the unwise 





(1) Poor-houses and alms-houses, maintenance 


i.  o cast-ageedd Saeueh $1,613,581 90 
For out-door aid .... 60d: 2bbbReeA nee be 695,507 85 
Orphan asylum, supervision and maintenance... 2,480,291 79 
BRINE. 00 ccceccecess pes dscdesamnatladenahesee 1,078,701 81 


$5,868 ,082 35 


(Annual Report State Board of Charities, 1881; pp, 24, 28, 29.) 


(2) See the report of ‘Causes of Pauperism,” in Annual 
Report State Board of Charities, 1877, p. 288, et seq. 





charity of the public. The number of worthy paupers 
reduced to that condition by causes outside of their 
own acts is, by all competent authorities, pronounced 
exceedingly small, and the most lenient of these au- 
thorities does not place the number of public institu- 
tions at over ten per cent of the total. Two of these 
causes can be touched upon as especially instructive. 
It more and more strongly appears from each year of 
experience and investigation that a very large propor- 
tion of the chronic panpers have been actually trained 
for the poor-house or other dependence by out-door 
velief administered by law or by private charity. The 
State law in theory is correct. But many city officials 
claim they are not bound by it, and the abuse of the 
system as practiced in all parts of the State and the re- 
sults therefrom are just beginning to be appreciated. 
When persons naturally idle or improvident learned 
that no exertion was requisite for living, they soon 
taught the lesson to their children and their neighbors, 
and the contagion spread until the extreme of the 
abuse brought some reflection to the community, and 
a reaction set in. Another cause, akin to this, is be- 
ginning to be understood. That is the absence of com- 
pulsory employ ment as a prerequisite to receiving aid, 
either in-door or out. By this, those who would not 
work have been placed on a par with honest labor, and 
have been taught that the spoils of dependence are as 
ample as the bread of industry. 

The remedies for the growth of pauperism suggested 
by the best experience can only here be glanced at. 
The most important preventive agency would be the 
stoppuge of all official out-door relief in cities, and its 
confinement in all cases to extraordinary circum- 
stances. Two cities in this country have tried the ex- 
periment, both with marked success. These are 
Brooklyn and Philadelphia. In Brooklyn, in 1877, 
46,350 persons received out-door relief, at a cost of 
$141,207. This was entirely cut off the next year and 
yet all records and investigations, both public and pri- 
vate, show that there was no perceptible increase either 
in aitendance upon public institutions or in applica- 
tions to private charities, proving that no actual suffer- 
ing was the result. In 1879, Philadelphia abolished 
out-door relief, with the same results. Subsequent 
years have confirmed these experiences in both 
cities. (3) 

The imposition of a labor test has also proved of 
great service in reducing unnecessary pauperism. Two 
other cities have tried this experiment. In Provi- 
dence, R. L., in 1878, out-door relief cost $150,051. In 
1879, the labor test reduced it to $7,333. In Cleveland, 
Ohio, in 1875, the out-door relief of 4,590 families cost 
$95,000. In 1877, the system of making all males work 
at $1 a day was adopted, and in 1880, only 1,200 families 
were relieved, at a cost of $17,000. (4) 

In as compact a form as possible, we have endeavored 
to show that the problem of pauperism is deserving 
attention. That the treatment it has heretofore re- 
ceived has served merely to degrade its victims and to 
increase their numbers. That it is a disease, whose 
presence in a well-regulated community need be no 
more frequent than any other contagion; that its 
causes are capable of scientific deduction, and that it 
can be materially alleviated by proper measures. 

Within a few years our State has cheerfully assumed 
its share of the responsibilities of the situation. Since 
the establishment of the State board of charities, one 
of the noblest of many noble institutions of the State, 
great progress has been made, chiefly by its instru- 
mentality. The treatment of the insane and the 








(3) ‘* Out-door Relief in the United States;*’ a paper by Mr. 
Seth Low, read at National Conference of Charities and Cor- 
rections; Boston, 1881. 


(4) These figures are from Mr. Low's paper. 
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general condition of the alms-houses have been greatly 
improved. The act of 1873, in relation to State pau- 
pers, and its practical working by the bvard, have 
effected great good. The act for the removal of pau- 
per and destitute children from the alms-houses, (5) 
has, in the hands of this board, struck a deep blow at 
one of the greatest causes of pauperism. The separa- 
tion and the proper treatment of idiots are due also 
to this body; and the late act for the removal of crip- 
pled, blind lunatic and other infirm alien paupers, (6) 
will be of great benefit to the community. 

The State thus doing its duty, charity organization 
believes that its citizens should co-operate. It believes 
also, that the respective duties of the State and of the 
citizen can be allotted upon scientific principles. It 
holds that the first responsibility for the care of a 
dependent falls upon his immediate family. This 
resource failing, that the State should assume the 
burden in the following cases: Those of orphans, aged, 
insane, incurably sick, and infirm, and the crippled 
and deformed, all falling within the class of those for 
whom permanent or long continued support must be 
found; and that this support should be given in-doors, 
in institutions under the immediate guardianship of 
the State. It believes, further, that no out-door relief 
should be officially administered, except to the shift- 
less, the improvident, the dissolute, the confirmed 
beggar, and the tramp, and then only in connection 
with a severe labor test; no relief without its full 
equivalent in work. These two great classes being 
officially provided for, there remain as proper subjects 
for private benevolence wisely applied, the great class 
of those on the border land of want, who need a tem- 
porary helping hand, adapted to each case, and whose 
steps can easily by wise or by foolish guidance be led 
either into the paths of honest independence or the 
grim domain of pauperism. This class includes those 
out of employment, but desirous of work; those with 
insufficient work, seeking more; the temporary sick, 
who, if well, would be self-supporting; the partially 
crippled, who earn an insufficient support ; and persons 
with very young children, who prevent their work- 
ing. (7) 

Should private benevolence do its full duty to these 
last named classes—and the most liberal-minded 
charity need have no fears but that here is scope ample 
enough for its fullest kindness — the State could easily 
and well do full justice to its wards; and pauperism, 
as now known, would rapidly become a thing of the 
past. 

In conclusion, the State legislation that would accel- 
erate this work can be rapidly sketched. 

First. A thorough revision and codification of all the 
laws relating to the poor, is greatly needed. Some 
subjects have been treated bovh criminally and civilly; 
some are in direst confusion, from conflicting statutes, 
and many of our existing provisions are merely re- 
enactments of statutes obsolete from age, and de- 
fective in principle and method. This accomplished, 
care should be taken that the law be thoroughly and 
impartially enforced. 

Second. A system should be devised for the co-ope- 
ration and assimilation of all State, county and muni- 
cipal charities, with thorough investigation and record 
of each case and of its antecedents. 

And third. A provision should be made for closer 
supervision of all official charities, by the present State 
board of charities, or by some larger body working on 
the same principle of gratuitous, self-sacrificing, in- 
telligent and non-partisan supervision. 





(6) Chapter 173, Laws 1875. 

(©) Chapter 549, Laws 1880. 

() Second Annual Report, Charity Organization Society of 
Buffalo, 1880. 








VALIDITY OF MARRIAGE DETERMINED 
BY THE LAW OF THE PLACE 
OF CONTRACT. 


NEW YORK COURT OF APPEALS, OCTOBER 3, 1881 


Van VOORHIS V. BRINTNALL. 

It is a general rule that a marriage contract, valid according 
to the law of the place where it is entered into, is valid 
everywhere, 

A., the wife of B., procured a divorce from him in New York, 
where they both resided, on the ground of his adultery, 
The decree of divorce, in accordance with the requirement 
of the New York statute, forbade B. toremarry during the 
life of A. Thereafter, A. being alive, B. and C., who re- 
sided in New York, for the purpose of evading the laws of 
this State went into Connecticut, where B. married C. as 
hissecond wife, after which both parties returned to New 
York and a child was born to them there. The marriage 
was valid under the laws of Connecticut, and there is no 
statute of New York expressly declaring such a marriage 
invalid. Held, that the marriage was valid in New York, 
and that the child was legitimate and entitled to inherit 
from B. 


} eo for the construction of a will, brought by 

Elias W. Van Voorhis and another, executors, 
etc., of Elias W. Van Voorhis, deceased, against Sarah 
A. Brintnali and others. The opinion states the case. 


G. W. Slevens, for plaintiff, and Brintnall, appel- 
lant; Richard Busted, Sr. and Jr., for the children of 
the first marriage, cited against the validity of the 
second marriage Marshall v. Marshall, 2 Hun, 238; 
Birtwhistle vy. Vardill,7 Cl. & Fin. 895; S. C., 2 id. 
571; Thorp v. Thorp, 60 How. Pr. 295; Kade v. Lauber, 
48 id. 382; 2d Rev. Stat. (6th ed.), § 16, p. 1122; id., § 19, 
p. 1135; (8d ed.), p. 104; Wait v. Wait, 4 N.Y. 95; 
Forrest v. Forrest, 6 Duer, 102 (153); Strader v. Gra- 
ham, 1 How. 82 (92); Story on Con. Laws, 141, § 106; 
Downey v. Hicks, 14 How. 240 (251); 3 Pars. on Cont. 
599; Kinnier v. Kinnier, 45 N. Y. 535. 

D.M. Porter, for appellant Rose, only child of the 
second marriage, and in favor of its validity, and of 
her legitimacy: I. *‘ A divorce for adultery is total 
and not partial as to the guilty party, and such party 
is no longer married.”” Commonwealth v. Putnam, 1 
Pick. 136; Dickson v. Dickson, 1 Yerg. 110. II. Such 
person cannot be convicted of bigamy for contracting 
such second marriage in the State where the divorce 
was obtained. People v. Hovey, 5 Barb. 117. III. 
After such divorce in favor of aninnocent wife she is 
not entitled to dower in after-acquired property of 
her guilty husband. Wait v. Wait,4 N. Y.9. IV. 
The penal laws of State have no force beyond its bor- 
ders. Dickson v. Dickson, 1 Yerg. 110; Sims v. Sims, 
75> N. Y. 466; Story’s Conf. Laws, §§ 92, 104, 620; Fol- 
liott v. Ogden, 1 H. Bl. 123 (135): Houston v. Moore, 5 
Wheat. 69; Comm. vy. Green, 17 Mass. 540; United 
Stutes v. Lathrop, 17 Johns. 4; Kent’s Com. (7th ed.), 
vol. 2, p. 59; Scoville v. Canfield, 14 Johns. 338; Fuller 
v. Fuller, 40 Ala. 301, 303, 304; West Cambridge v. 
Lexington, 1 Pick. 506 (512). V. The prohibition is a 
penalty. Ponsford v. Johnson, 2 Blatchf. 51 (59); Wait's 
case, 4 N, Y.101. VI. A marriage valid where it is 
solemnized is valid everywhere. Greenwood v. Curtis, 
6 Mass. 358 (378); Philips v. Hunter, 2 H. Bl. 402; Bar- 
ton v. Hervey, 1 Gray, 119; 2 Kent Com. 90, 91; 2 
Green’s Ev.,§ 460; Milford v. Wooster, 7 Mass. 48; 
Londonderry v. Chester, 2 N. H. 268; Hantz v. Sealey, 
6 Binn. 465; Cutterall v. Sweetman, 1 Rob. Eccl. R. 304; 
Catterall v. Catterall, 11 Jur. 914; Haviland v. Halstead, 
34 N. Y. 643; Putnam v. Putnam, 8 Pick. 433; Story’s 
Conf. Laws, §§ 89, 123; Medway v. Needham, 16 Mass. 
157. VII. Marriage is everywhere regarded as a civil 
contract. Meister v. Moore, 6 Otto, 76 (78); Parton v. 
Hervey, 1 Gray, 119; Stevenson v. Gray, 17 B. Monr. 
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193. VIII. Marriage out of the State of a person pro- 
hibited from marrying by a decree of divorce for 
adultery is valid if lawful where solemnized. Ponsford 
yv. Johnson, 2 Blatch. 51; Medway v. Needham, 16 Mass. 
157 (159); Greenwood v. Curtis, 6 id. 358; West Cam- 
bridge v. Lexington, 1 Pick. 506; Putnam v. Putnam, 8 
id. 433; Inhabitants of Mass. v. Putnam, 1 id. 136; 
Clark v. Clark, 8 Cush. 385; Sutton v. Warren, 10 Mete. 
451; Dickson v. Dickson, 1 Yerg. 110; Scrimshire v. 
Scrimshire, 2 Hagg. Coms. R., 395; Hutchins v. Kim- 
mel, 31 Mich. 126; Webb's estate, 1 Tucker, 372; Fuller 
v. Fuller, 40 Ala. 301; Simonin v. Mallac, 2 Swabey & 
Tristram, 67; Birtwhisile v. Vardill, 7 Cl. & Fin. 
895 (921); Ilderton v. Ilderton, 2 H. Bl. 144; Compton v. 
Biercroft, Buller’s Nisi Prius, 113 b; Von Storch v. 
Griffin, 71 Penn. St. 240; Phillips v. Gregg, 10 Watts, 
158; Herbert v. Herbert, 2 Hagg. Cons. 263 (269); Swift 
vy. Kelly, 3 Knapp, 257; Fornshill v. Murray, 1 Bland. 
Ch. 479; Wall v. Williamson, 8 Ala. 48; Dumaesly v. 
Fishley, 3 A. J. Marsh. 368; Dalrymple v. Dalrympte, 
2 Hagg. Cons. R. 54; Kerrison v. Kerrison, 8 Abb. N. 
C. 444, IX. A foreign marriage is to be tested by the 
lea loci contractus to sustain it, but not to defeat it. 
Stevenson v. Gray, 17 B. Monr. 193; Hutchins v. Kim- 
mell, 31 Mich. 126; Simonin v. Mallac, 2 Swabey & 
Tristram, 67; Clark v. Clark, 8 Cush. 385; Ryan v. 
Ryan, 2 Phill. Eccl. R. 332; Herbert v. Herbert, 2 
Hagg. Eccl. R. 263; Lacon v. Hykin, 3 Stark. 178; 
Kerrison v. Kerrison, 8 Abb. N. C. 444; Potter’s 
Dwarris on Stat. 37, 361. X. The marriage covenant 
when duly solemnized executes itself; nothing is left 
to be done at any other time or at any other place, and 
if legal where solemnized, no suit can be brought to 
enforce it or to annul it because of anything entering 
into the contract. Peugnet v. Phelps, 48 Barb. 566. 
No law can be passed which would affect its validity 
without being unconstitutional. Constitution of the 
U.S., art. 1,§10. The marriage in question was sol- 
emnized in Connecticut, and the presumption is it was 
in accordance with the law where solemnized. Scrim- 
shire v. Scrimshire, 2 Hagg. Cons. R. 395; Hutchins v. 
Kimmel, 31 Mich. 126; Catterall v. Sweetman, 1 Rob. 
Eccl. R. 304. Thecourt must presume that the com- 
mon law prevails in Connecticut. Starr v. Peck, 1 Hill, 
270; Throop v. Hatch, 3 Abb. P. 23; Abell v. Douglass, 4 
Denio, 305; Holmes v. Broughton, 10 Wend. 75. 


DANFORTH, J. By this action the plaintiffs seek a 
construction of the will of Elias W. Van Voorhis, de- 
ceased, and an adjudication as to the right under it of 
the defendant Rose Van Voorhis. The questions turn 
upon these facts: The testator died in 1869, leaving a 
widow and three children, Elias, Sarah and Barker. 
The widow and Elias were appointed executors. By 
the will a specific devise was made to his wife, and the 
residue of the estate given to the executors in trust, 
“so long as his wife should live,’’ for the accumula- 
tion of income and payment by them as therein 
directed. By its second clause two-ninths part of this 
income was to be paid for the benefit of Barker, as 
follows: Four hundred dollars annually for the sup- 
port of Ella Van Voorhis, and the same amount for the 
support of Elias William Van Voorhis, children of 
Barker, until they should respectively reach the age of 
twenty-one years, the remainder of said two-ninths 
to Barker. Before the commencement of this action 
Ella reached the age of twenty-one years. The sixth 
clause of the will provided that upon the death of the 
testator’s wife all his property should be divided 
equally between his children above named, share and 
share alike, and the issue of any deceased child should 
take the share his, her or their parent would have 
taken if then living. Elizabeth was then the wife of 
Barker and mother of Ella and Elias, his children. 
Afterward, and on the19th of April, 1872, in conse- 
quence of proceedings begun by her, the Supreme 





Court of this State dissolved the marriage of Elizabeth 
and Barker, on the ground of his adultery, and also 
adjudged that it should not be lawful for him to marry 
again until her death. That event has not happened, 
but on the 10th of June, 1874, he married Ida Le Baron 
Schroeder, at the city of New Haven, in the State of 
Connecticut. Both parties then resided in this State, 
and the trial court found as a fact “‘that they went to 
New Haven for the purpose of evading the New York 
law, for the reason that the said Barker Van Voorhis 
was prohibited from marrying again in this State.” 
On the same Cay they returned to New York and 
continued to reside there until the death of Barker in 
1880. Defendant Rose Van Voorhis was a child of 
that marriage, born in this State April 2, 1875. The 
trial court also found that the marriage was valid 
under the laws of Connecticut, but from the facts 
above stated that it was null and void by the laws of 
this State. Rose therefore was adjudged illegitimate 
and not entitled to take under the will. It was also 
declared that the two-ninths of the income appropri- 
ated for the benefit of Barker (after deducting $400 an- 
nually during the minority of Elias) was undisposed of 
and went by force of the statute of distributions to Eli- 
zabeth, his former wife and her children. The plaintiffs 
and Rose Van Voorhis and Sarah Brintnall, defend- 
ants, appealed to the general term of the Supreme 
Court, where the judgment was affirmed. They now 
appeal to this court. 

The plaintiffs and the defendant Sarah Brintnall 
object to so much of the judgment as disposes of the 
income set apart by the second clause of the will. 
They insist that Elizabeth, the former wife of Barker, 
has no concern with it. On the contrary they say it 
should go to the testator’s son Elias, Sarah his daugh- 
ter, each taking one-third, and the remaining third to 
the children of Barker. This question was not pre- 
sented by the complaint as one concerning which the 
executors had any doubt, and they now claim that it 
was by inadvertence passed upon by the trial court. It 
would seem, therefore, that the attention of that court 
should have been called to it in some other way than 
by exception and appeal. As the case stands there is 
such a defect of parties as would make unavailing our 
decision if it should accord with the plaintiff's views. 
Elizabeth, the mother, is not before us and would yet 
have a right to be heard. Whether one released 
without fault on her part from the obligations of mar- 
riage may upon the death of her former husband have 
a share of his personal estate, and if so, whether it is 
to be measured by his condition at the time of divorce 
or at his death, should not be determined in her ab- 
sence. Our conclusion however upon the remaining 
question will lead to a new trial, and in the mean time 
such steps can be taken as the parties think fit to com- 
plete the record. 

That question involves the civil status acquired by 
Barker Van Voorhisand Ida by the marriage in Con- 
necticut. First, It isa general rule of law that a contract 
entered into in another State or country, if valid ac- 
cording to the law of that place, is valid everywhere. 
King of Spain v. Machado, 4 Russ. 225; Potter v. Brown, 
5 East, 130; Story’s Conf. Laws, § 242. And this, says 
Kent (2 Com. 454), “‘is jure gentium and by tacit as- 
sent;’’ and Lord Brougham in Warrender v. Wurren- 
der, 2 Cl. & Fin. 529-530, declares that the courts of the 
country where the question arises resort to the law of 
the country where the contract was made, not ex com- 
itate, but ex debito justitia, and coming to the case in 
hand, the rule recognizes as valid a marriage consid- 
ered valid in the place where celebrated. Story’s Conf. 
Laws, §$ 69, 79; Connelly v. Connelly, 2 Eng. L. & Eq. 
570. ‘‘ We all know,”’ say the court in that case, “that 
in questions of marriage contract the lex loci contractus 
is that which is to determine the status of the par- 
ties,”’ and also declare that this by consent of all na- 
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tions is jus gentium. In Dalrymple v. Dalrymple, 2 
Hagg. 54, it was held that a marriage good in Scotland, 
though otherwise by the law of England, is valid in 
that country; and this was put upon the ground that 
the rights of the parties must be tried by reference to 
the law of the country where they originated. In 
Scrimshire v. Scrimshire, 2 Hagg. 395, the same princi- 
ple is stated in different words. The court say: ** All 
parties contracting gave a forum in the place where 
the contract is entered into.”” Warrender v. Warren- 
der, supra; Bacon v. Higgins, L. Dow. & Ry. 38; 
Butler v. Freeman, Amb. 303. 

Not only is this the result of English decisions, but 
is believed to state the principle upon which the courts 
of many of our sister States have acted. Greenwood 
v. Curtis, 6 Mass. 353; Nedway v. Needham, 16 id 157: 
Parton y. Hervey, L. Gray, 110; Putnam v. Putnam, 8 
Pick. 433; Dixon v. Dixon, 1 Yerg. 110; Stevenson v. 
Gray, 17 B. Monr. 193; Fornshill v. Murray, 1 Bland. 
Ch. 479. And by which our own with few exceptions 
have been governed. In Decouche v. Savetier, 6 Johns. 
Ch. 210, Chancellor Kent says ‘there is no doubt of 
the general principle that the rights dependent upon 
nuptial contracts are to be determined by the lex loci.” 
In Cropsey v. Ogden, 11 N. Y. 228, Johnson, J., says 
(p. 236): ““ By the universal practice of civilized na- 
tions the permission or prohibition of particular mar- 
riages of right belongs to the country where the mar- 
riage is to be celebrated.’’ The court had before it the 
case of one who, having a formerwife living, from 
whom he then had been divorced for adultery by him 
committed, married a second time in this State. His 
last marriage was held to be void under our statute 
prohibiting a second or other subsequent marriage by 
any person ‘“‘during the lifetime of any former hus- 
band or wife of such person.’’ There the former mar- 
riage, his adultery, and the existence of his first wife, 
established the condition or quality of the man. They 
were facts in his history, and brought him within the 
terms of our.law. The general rule above stated was 
applied. Thelex loci governed. But the court said it 
was not necessary for it to consider what would have 
been the effect of a marriage celebrated out of this 
State. Its attention was however directly brought to 
the statute relating to marriages, and the circum- 
stances under which the remarks above quoted, and 
others seeming to discriminate between a marriage in 
this State and out of it, were made, render them the 
more significant. In Haviland v. Halstead, 34 N.Y. 
643, a person divorced for the same offense in this State 
promised in New Jersey to marry the plaintiff. He 
married another, and an action for the breach of this 
promise was brought here and failed. The parties 
resided in this State and contemplated the perform- 
ance of the contract here. The court carefully distin- 
guish the case so presented from one where a marriage 
had taken place in aforeign State. It assumes that 
the latter would be treated as valid, although the par- 
ties had gone there with intent to evade the laws of 
this State, and citing Medway v. Needham, supra say, 
the doctrine “in favor of marriage so contracted is 
founded on principles of policy to prevent the great 
inconvenience and cruelty of bastardizing the issue of 
such marriages, and to avoid the public mischief which 
would result from the loose state in which people so 
situated would live." 

Indeed, the general doctrine is so well settled by the 
decisions of all courts and the reiteration of text- 
writers as to become a maxim in the law, that one rule 
in these cases should be followed by all countries; that 
is, the law of the country where the contract is made. 
Story, supra, 84; 2 Kent Com. 91-92. There are no 
doubt exceptions to this rule; cases, first, of incest or 
polygamy coming within the prohibitions of natural 
law. Wightman v. Wightman, 4 Johns. Ch. 343; Hutch- 
ins v. Kinnell, 31 Mich. 133; Story, supra, § 118 (7th 





ed.). Second, of prohibition by positive law. It is 
contended by the learned counsel for the respondent 
that the judgment may be upheld upon the ground 
that the marriage is one of the latter class. The asser- 
tion however is left unsupported by argument or the 
citation of authorities. Its truth is not so self-evident 
as to dispense with either, and the omission, coupled 
with our own examination, lead us to think that the 
courts have not yet spoken with a controlling voice in 
its favor. It isto be maintained, if at all, upon the 
prohibition in the judgment of divorce already refer- 
red to and the provisions of the statute which made 
the judgment proper. Graves v. Graves, 2 Pai. 62. The 
question is not one of ethics or morality, but the ex- 
tent of the authority of the statute as a rule of con- 
duct. Asa direct inquiry it is here for the first time. 
There are dicta and expressions having relation to it 
in Cropsey v. Oyden and Haviland v. Halstead, supra, 
tending to confine the effect of the statutory prohibi- 
bition and declaration of invalidity to second mar- 
riages within this State; but in neither case was the 
precise question before the court for judgment. In 
other courts of this State it has met with differing 
answers. In the Supreme Court, first department, 
Marshall v. Marshall, 2Hun, 238, by « divided court, 
and Thorpe vy. Thorpe, Superior Court of New York 
City following it, a marriage under similar circum- 
stances was held void. The judgment now before us 
went upon the principle of stare decisis, the court 
below also following Marshall v. Marshall, supra. 
Kerrison v. Kerrison, special term, fourth department 
(8 Abb. N. C.) and Matter of Webb, 1 Tucker 372 (Sup. 
Ct.), are to thecontrary. To the latter class may be 
added Ponsford v. Johnson, before Nelson and Betts, 
JJ.,2 Blatchf. 51. These decisions are irreconcilable, 
and any determination reached by us must overrule 
one class or the other. We are therefore at liberty to 
treat the subject as res integra, unaffected by any para- 
mount authority, although greatly assisted by the 
reasoning of the learned judges who have taken part 
in those judgments. 

The statutory provisions relied upon by the respond- 
ent are found in part 2, chapter 8 of the Revised Stat- 
utes, entitled ‘“‘Of the Domestic Relations,’ and 
especially in those articles which treat ‘‘ of husband 
and wife.”’ Tit.I, arts. 1 to 5, vol. 2, p. 188. The statute 
does not define marriage or introduce a new formula 
for the relation, but treats it as existing, and declares 
it shall continue “in this State”’ a civil contract (§ 1, 
chap. 8, tit. 1, art. 1, part 2), adopts the principles of 
the common law which renders invalid marriages be- 
tween persons connected by certain lines of consan- 
guinity ($3, id.), or who for want of age or understand- 
ing are incapable of consent, or who if capable have 
been induced to give it by fraud or force. §4,id. It 
then declares that no second marriage shall be con- 
tracted by any person during the life-time of any 
former husband or wife of such person, unless the 
marriage with such ‘‘former husband or wife shall 
have been dissolved for some cause other than the 
adultery of such person, and that every marriage con- 
tracted contrary to this provision shall be absolutely 
void. §5, id. These circumstances are restated as 
grounds of divorce, and it 1s enacted that ‘* whenever 
a marriage shall be dissolved pursuant to the provis- 
ions of this article, the complainant may marry again 
during the life-time of the defendant, but no defend- 
ant convicted of adultery shall marry again until the 
death of the complainant.’’ § 49, id., art. 3. As orig- 
inally enacted, the same statute (tit. 1, supra, $2) not 
only made the consent of parties essential, but limited 
the class to those “capable in law of contracting,” and 
by its definition excluded males under seventeen and 
females under fourteen years of age. Although this 
provision has been repealed it throws some light upon 
the legislative intent in devising the system of laws 
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concerning husband and wife. Conditions were an- 
nexed not only to the duration, but the creation of 
this relation, and the frequency with which it might 
be formed. Certain persons are declared capable, 
others incapable of forming it, and still others must 
submit to its dissolution. In one instanee, as in the 
case before us, it cannot be contracted with another 
while the first co-contractor is living. It is obvious 
that this last condition is in the nature of a penalty. 
Waitv. Wait,4 N. Y. 101; Com. v. Lane, 113 Mass. 
471. It forms no part of the relief sought by the in- 
jured party, has no tendency toward compensation, 
nor is it imposed to that end. It is restraint or pun- 
ishment. West Cambridge v. Lexington, 1 Pick. 505- 
508; Clark v. Clark, 8 Cush. 386. The fact of adultery 
is in the language of the statute an ‘‘ offense,’ the per- 
son committing it ‘‘a guilty person; '’ and when estab- 
lished by judgment he is said to be ‘‘ convicted.’’ He 
is in consequence of it deprived of a natural right or 
privilege which others enjoy. Moreover for violating 
this statutory provision he is at least rendered liable to 
fine and imprisonment, as fora misdemeanor (2 R. S., 
part 4, chap. 1, tit. 6, p. 696, §339, 40), if not for felony 
under the provisions of article 2 of the same statute. 
2R.S., p. 687, vol. 2. The opinion of Walworth, Chan- 
cellor, went to that extent in Graves v. Graves, 2 Pai. 
62; and although People v. Hovey, 5 Barb. 121, is to 
the contrary, the measure of the offense is not now 
important, and the last case holds to the misde- 
meanor. 

To that extent the lawis plain. The real question is 
whether such a statute furnishes an exception to the 
maxim ‘* Leges extra territorium non obligant.” It is 
not necessary to assert that the power of the Legisla- 
ture is so limited that no law passed by it would ac- 
company a citizen into other countries and there con- 
trol or modify the legal effect of hisactions. Nor need 
we deny that it might be so framed as to affect his 
person and subject him in this 8tate to punishment for 
its violation elsewhere upon his return to the jurisdic- 
tion of our courts. On the contrary, it is to be re- 
garded as settled law that as all persons within its 
borders, whether citizens or aliens, are liable to be 
punished for any offense committed in this State 
against its laws, its citizens may also be punished for 
acts committed beyond its borders, where there isa 
special provision of law declaring the act to be an 
offense, although committed out of the State. Max- 
well on Statutes, 119-128; Cope v. Doherty, 2 De G. & 
J. 624; 1 Burge Col. & For. Laws, 196. So, also, may 
an act committed out of the State be made to affect an 
individual, whether citizen or foreigner, when he 
comes within its borders and does some other act of 
which our laws take notice. 

Nor are examples of legislation effecting these re- 
sults wanting. The statute defining acts which con- 
stitute treason (tit. 1, part 4, chap.1, p. 657, vol. 2, R. 
S., $2) illustrates the first. It subjects the offender to 
punishment, whether the act prohibited is done “in 
this State or elsewhere.”’ That against duelling is an 
example of thesecond. It makes oue who by previous 
engagement fights a duel without the jurisdiction of 
this State, and in so doing inflicts a wound upon any 
person, ‘‘ whereof he shall die within this State,’’ and 
every Second engaged in such duel, guilty of murder 
within this State. And still more in point, as illus- 
trating its manner of expression where the Legislature 
intends to take cognizance of an act committed out- 
side the limitsof the State, or to impress upon the 
status of its citizen a condition of liability for such an 
act, are the provisions of the statute treating of of- 
fenses against ‘‘the public peace and public morals.” 
Tit. 5, part 4, chap. 1, art. 1, vol. 2, R. S. After pro- 
viding punishments for fighting duels, sending chal- 
lenges, and in the most general terms excluding no 
one from its condemnation, but within the general 





maxim above quoted, having no extra-territorial force, 
comes a provision which by its special language at- 
taches to the citizen, goes with him as he crosses the 
line of his State, and binds him with an obligation in 
what place soever heis. ‘If,’ it says (§ 5, id.) “any 
inhabitant of this State shall leave the same for the 
purpose of eluding the operation ’’ of these provisions, 
and “shall give or receive any such challenge,” * * 
without this State, he shall be deemed guilty and sub- 
ject to the like punishment as if the offense had been 
committed within this State. And we shall see later 
a provision similar to this, now forming part of the 
law relating to marriages in the State of Massachu- 
setts. Another instance well shows by contrast the 
necessity of a declaration that the arm of the law shall 
be so extended. In proximity to the provisions I have 
quoted, in the next article (§ 8) is the statute *“‘ of un- 
lawful marriages,’’ defining bigamy and declaring its 
punishment; saying in general terms, ‘every person 
having a husband or wife living who shall marry any 
other person’’ (with exceptions of no moment here), 
shall be adjudged guilty of bigamy, providing (§ 10) 
that ‘‘an indictment may be found against any person 
forasecond, third or other marriage herein prohibited, 
in the county in which he shall be apprehended, and the 
same proceedings had thereon ‘‘as if the offense had 
been committed therein.” ‘* Yet there are no enlarg- 
ing words affixing themselves to the person of the citi- 
zen as in the statute before quoted, or bringing within 
its purview ‘‘asecond or other marriage” contracted 
out of the State, and therefore on the trial of one who 
was indicted for bigamy it was held as early as 1855, by 
a court presided over by the late Judge W. F. Allen, 
then a justice of the Supreme Court, thut this statute 
had no application, that the second marriage was not 
an offense against the laws of this State, because they 
had no ‘“extra-territorial force.’”’ In like manner, if 
Barker Van Voorhis had on his return to this State, 
after accomplishing his second marriage, been indicted 
under the statutes to which I have referred, either for 
bigamy or for doing a prohibited act, it would neces- 
sarily follow that the indictment would fail. Yet the 
words of the statute are general; in themselves they 
contain no limitation. But we have been referred to 
no case, and I think none can be found, where such 
general words have been interpreted so as to extend 
the action of a statute beyond the territorial authority 
of the Legislature; and it is only by extending it 
that our courts can take cognizance of acts there 
committed. 

Of the third class, an example is afforded by our 
statute declaring punishment for a second offense. 
§ 8, p. 699, vol. 2, R. S., pt. 4, ch. 1, tit. 7. “If any 
person,”’ it says. ‘* convicted of any offense punishable 
by imprisonment, etc., shall afterward be convicted of 
any offense, he shall be punished”’ in a mode pre- 
scribed. It is evident that these words are general, 
and taken literally would apply to ‘‘any person ’’ com- 
mitting an offense in or out of the State. Applying 
the mode of construction contended for by the re- 
spondent, nothing more would be necessary. But the 
Legislature show that such is not its meaning. By 
section 10 they declare that ‘‘every person who shall 
have been convicted in any of the United States, or in 
any district or territory thereof, or in any foreign 
country, of an offense which if committed in this 
State would,” etc., ‘‘shall, upon conviction of any sub- 
sequent offense committed within this State, be subject 
to punishment in the same manner and to the same 
extent as if the first conviction had taken place ina 
court of this State.’? Thus by implication is expressed 
the opinion of the Legislature that the general words 
of the eighth section, supra, would not meet the case 
provided for in the tenth section. In Massachusetts, 
after a statute extending the prohibition against a 
second marriage, under circumstances before stated, 
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to inhabitants of that State going out of it to evade 
the law, it was held that if in any event the foreign 
marriage could be invalidated, it could not be without 
proof of the intent made necessary by statute. Nor 
without it could there be a conviction for polygamy. 
Commonwealth v. Lane, 113 Mass. 458. 

A similar distinction exists under the English law. 
In 1 Hale’s P. C. 662, the case is stated of a woman 
who married in England and afterward married abroad 
during her husband's life. It was held she was not 
indictable under the statute of the former country for 
bigamy, for the offense was committed out of the 
kingdom, and the act did not in express terms extend 
its prohibition to subjects abroad. It is otherwise 
however in regard to certain offenses committed in 
other countries by Englishmen against their govern- 
ment, viz., murder and slave trading, because the 
statutes have so provided. Warrender v. Warrender, 
supra. 

Now if the criminal court has no jurisdiction to 
punish the act when committed out of the State, how 
has the civil court jurisdiction to prohibit the doing 
of the act out of the State? The consequences are the 
same in either case, and are prescribed by the same 
statute. Whether a man is punished by fine and im- 
prisonment or by the disgrace of himself and the 
woman he married —the bastardy of his children —is 
a difference in degree only. The severer punishment is 
in the last alternative. Can the court imply the 
power to inflict it? Canit exist unless given by ex- 
press language? Ithink not. The statute does not in 
terms prohibit a second marriage in another State, and 
it should not be extended by construction. The mode 
of construction contended for by the respondent, if 
applied to the statutes of treason and duelling and the 
punishment of second offenses, would make useless 
those provisions which relate to the conduct of a citi- 
zen out of the State for the commission of crime in 
this State by one convicted in another State. Can 
they be disregarded or the Legislature charged with 
useless enactments? On the contrary we must give 
weight and meaning to them; to their presence in 
those laws and their absence in the one of marriages. 
The difference is essential, and the varying language 
cannot be disregarded. There is first a prohibition 
broad as in the act before us, wide enough to take in 
all persons within the State, and prohibiting certain 
acts —a personal prohibition. Not content with that, 
the statutes go further and extend the same conse- 
quences to those acts when committed out of the State. 
These provisions are lacking in the law before us. 

When therefore we consider the legislation of this 
State before referred to, and the general rules regulat- 
ing the territorial force of the statutes, we cannot but 
regard the omission to provide by law for cases like 
the present as intentional; but if not, in the language 
of Lord Ellenborough, in Rex yv. Skone, 6 East, 518, 
“*we can only say of the Legislature, quod voluit non 
dizit.’’ This view is sustained by the course of decis- 
ion and legislation in Massachusetts. In Nedway v. 
Needham, supra, the plaintiff sued for the support of 
certain paupers — one Goffee and his wife — alleged to 
have their legal settlement with the defendant. The 
only question on the trial, or the subsequent hearing 
before the whole court, respected the validity of his 
marriage. He was a mulatto and his supposed wife a 
white woman. They were inhabitants and residents 
of Massachusetts at the time of their marriage, and 
the statement is that ‘tas the laws of the province at 
that time prohibited all such marriages, they went 
into the neighboring province of Rhode Island and 
were there married according to the laws of that 
province,’ and returned immediately to their home. 
Both courts held the marriage good. The statute regu- 
lating marriages in Massachusetts was at that time like 
our own, but the court placed their decision upon the 














general principle that a marriage good according to 
the laws of the country where it is entered into shall 
be valid in any other country, Parker, C. J., saying: 
“This principle is considered so essential that even 
where it appears that the parties went into another 
State to evade the law of their own country, the mar- 
riage in the foreign State shall be valid in the country 
where the parties live;’’ and referring to the statute 
which declares second marriages absolutely void, says: 
“They are only void if contracted within this State.” 
West Cambridge v. Lexington, 1 Pick. 505, involved the 
right of infant children of Samuel Bemis, paupers, to 
public support in that State. The question turned 
upon the validity of his second marriage. His first 
had been dissolved for his adultery. Afterward, and 
while his former wife was living, he married in New 
Hampshire, and the children were from that union. 
The court held that if the marriage had been con- 
tracted in Massachusetts it would be unlawful and 
void, but that the laws of no country have force out- 
side of its own jurisdiction, and therefore one who by 
reason of his offense against it is disabled from con- 
tracting another marriage, may lawfully marry again 
in a State where no such disability is attached to the 
offense; and further, having a right to marry there, he 
could not while there violate the statutes of Massa- 
chusetts against polygamy. It was therefore held that 
the children were legitimate, their settlement to be 
where that of their father was, and the town entitled 
to recover for their support. The circumstances of 
Putnam v. Putnam, 8 Pick. 433, are singularly like 
those before us, and it was held that although the 
second marriage was a clear case of evasion of the laws 
of the Commonwealth, it was valid upon the general 
rule referred to in the cases already cited. The court 
also say: ‘‘If it shall be found inconvenient or repug- 
nant to sound principles, it may be expected that the 
Legislature will explicitly enact that marriages con- 
tracted within another State, which if entered into 
here would be void, shall have no force within this 
Commonwealth.”’ 

There is thus recognized a necessity discussed earlier 
in this opinion, for express legislation, if the citizen is 
to be held bound by the laws of his State for acts per- 
formed by him outside its limits. Legislation to this 
end was afterward had. R. S. of Mass., ch. 75, § 6; 
Gen. St., ch. 106,86. Referring to provisions of the 
act making void marriages between certain parties, or 
by persons in prescribed conditions or under certain 
circumstances, it declares, ‘*‘ where persons resident in 
this State, in order to evade the preceding provisions 
and with an intention of returning to reside in this 
State go into another State or country and there have 
their marriage solemnized, and afterward return and 
reside here, the marriage shall be deemed void in this 
State.”’ Itis not necessary to consider the extent or 
scope of this statute. It has been discussed by the 
courts of that State, and is said by Dewey, J., in Com- 
monwealth v. Hunt, 4 Cush. 49, ‘‘to have been intended 
to meet this class of cases, that is of individuals fraud- 
ulently attempting to evade the law of Massachusetts, 
so far as respects persons divorced for the crime of 
adultery, and to declare such marriages by the guilty 
party to be void in this Commonwealth;’’ or as Hub- 
bard, J., says, in Sutton v. Warren, 10 Metc. 453: ‘‘ The 
only object of this provision is, as stated by the com- 
missioners in their report, to enforce the observance 
of our own laws upon our own citizens, and not suffer 
them to violate regulations founded ina just regard 
to good morals and sound policy.”” We have no law 
in relation to this subject similar to that of Massa- 
chusetts or our statutes before cited in reference to 
duelling and treason. There is nothing in the statute 
to indicate an intention of the Legislature to reach 
beyond the State to inflict a penalty. Nor can I dis- 
cover an intent so to impress the citizen with a pro- 
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hibition as to make an act, which is innocent and valid 
where performed, an offeuse when he returns to this 
State, and himself a criminal for performing it. Every 
presumption is against such intention. The respond- 
euts rest their case upon the general words of the 
statute. These, taken in their natural and usual sense, 
would undoubtedly embrace the case of this appellant. 
“No second * * * marriage shall be contracted by 
any person during the life-time of any former wife of 
such person.”” ‘Every such marriage shall be abso- 
lutely void.”” ‘No defendant convicted of adultery 
shall marry again until the death of the complainant.”’ 
Equally broad are the provisions of the criminal law 
declaring the punishment of the offender. They would 
comprehend every second marriage wherever cele- 
brated, and take in the citizen of every State. It 
cannot be denied that they are subject to explanation 
and restraint. Mosher v. The People, supra, and the 
principle upon which it rests, shows the criminal law 
to have no application to a marriage out of the State. 

The same rule was applied in Sims v. Sims, 75 N. Y. 
466, where, after a very full discussion of the question 
involved, it was decided that the provision of the Re- 
vised Statutes (2 R. 8. 701, § 23) declaring a person 
sentenced upon a conviction for felony to be incompe- 
tent as a witness, does not apply toa conviction in 
another State; that it has reference only to a convic- 
tion in this State. The conviction wasin Ohio; it was 
assumed that the convict would have been incompetent 
as a witness in that State. Suppose a judgment here 
followed his evidence, and it was afterward prosecuted 
in Ohio, would it be competent in defense to show that 
it was obtained upon evidence inadmissible by the 
laws of Ohio? Clearly not. And the reason is stated 
in the case cited: ‘* The disqualification is in the nature 
of an additional penalty following and resulting from 
the conviction, and cannot extend beyond the terri- 
torial limits of the State where the judgment was 
pronounced.” He was therefore a competent witness 
in the State of New York. There is in principle a 
close analogy between the case I have supposed and 
the one before us. In each there is a personal disquali- 
fication; in one to marry,in the other to testify. In 
neither case does the disqualification arise from any 
law of nature or of nations, but simply from positive 
law. Each deprived the offender of a civil right. Now 
in case of the witness, his testimony in New York 
results ina judgment, a contract of record, to which, 
when it reaches Ohio, full effect must be given, and 
for its enforcement the machinery of the law of that 
State putin motion. In the other case-— that in hand 
—a contract is entered into by the offender, which is a 
good contract under the laws of the State where made. 
If so, it should also follow that to each party thereto 
and to their issue every right and privilege growing 
out of the relation so established must attach. When, 
therefore, they return to this State with the evidence 
of that contract, can the courts do more than in the 
other case? Are they not limited to the inquiry 
whether the contract was valid in the State where 
made? And if it was, how can they deny to the child 
its inheritance? Let me goalittle further. Suppose, 
on the day the decree of divorce was granted, Barker 
had also been convicted and sentenced for a felony. 
He would then have been subject not only to the stat- 
utes above cited but to that other which declares ‘“ that 
no person sentenced upon a conviction for felony shall 
be competent to testify in any cause.” 2R.S., 701, § 
23. Disqualified therefore to marry or to testify, he 
does both in Connecticut, brings back to this State the 
judgment record and the marriage contract. If the 
first cannot be impeached because of his sentence, 
neither, as it seems to me, can the other because of his 
“conviction.’”’ And for the same reason, viz.: that 





stated by Greenleaf as the result of the weight of 
modern opinion, sanctioned by this court in Sims v. 








Sims, supra, but personal disqualifications, arising not 
from the laws of nature but from positive laws, espe- 
cially such as are of a penal nature, are strictly terri- 
torial and caunot be enforced in any country other 
than that in which they originated. 

Second. Nor are we, in the absence of express words 
to that effect, to infer that the Legislature of this State 
intended its laws to contravene the jus gentiwm under 
which the question of the validity of a marriage con- 
tract is referred to the lex loci contructus, and which is 
made binding by consent of all nations. It professedly 
and directly operates on all. To impugn it is to impugn 
public policy. And while each country can regulate 
the status of its own citizens, until the will of the State 
finds clear aud unmistakable expression, that must be 
controlling. ‘‘ Where,’’ says Marshall, C. J. (U.S. v. 
Fisher, 2 Cranch, 389), “rights are infringed, where 
fundamental principles are overthrown, where the 
general system of the laws is departed from, the legis- 
lative intention must be expressed with irresistible 
clearness to inducea court of justice to suppose a de- 
sign to effect such objects.” 

Our conclusion is that as the marriage in question 
was valid in Connecticut, the appellant Rose Van 
Voorhis is a legitimate child of Barker, and as such 
entitled to share in the estate of the testator. 

The judgment should be reversed and anew trial 
granted, without costs to the plaintiffs or Sarah A. 
Brintuall, but with costs to the appellant Rose Van 
Voorhis and the respondents Ella and Elias, to be 
paid out of the estate. 

All concur, except Folger, C. J., not voting. 

—_——>___— 


NEGOTIABLE INSTRUMENT MADE BY 
CORPORATION. 





MAINE SUPREME JUDICIAL COURT, Jan. 18, 1881. 


SIMPSON Vv. GARLAND.* 

Upon a note reading ‘‘ 1000, Carmel, April 22, 1877, for value 
received, we, the subscribers for Carmel Cheese Manufac- 
turing Co., promise to pay William Simpson, or order, 
one thousand dollars in six months from date with interest. 
F. A. Simpson, Rufus Work, A. 8. Garland.” 

Held, that the note was the note of the Carmel Cheese Manu- 
facturing Co. and not that of the signers, it appearing that 
the signers were directors of the company and authorized 
to make the note for the company and that it was given 
for money appropriated for the use of the company. 


SSUMPSIT upon the promissory note hereinafter 
mentioned. 

Plea, the general issue, with brief statement that 
the note declared upon was that of the Carmel Cheese 
Manufacturing Company. 

(Note.) 

** $1,000. CARMEL, April, 22, 1876. 

For value received, we, the subscribers for Carmel 
Cheese Manufacturing Co., promise to pay William 
Simpson, or order, one thousand dollars in six months 
from date with interest. 

F. A. Srmpson, 
Rurvus Work, 
A. S. GARLAND.” 

The defendants offered to prove that at the time 
the note was given there was such a corporation as 
Carmel Cheese Manufacturing Company, that the de- 
fendants were the directors of said corporation and 
authorized to make the note for the corporation, and 
that the note was for money, and that the money was 
appropriated for the use of the corporation. 

But the presiding judge, being of the opinion that 
the note was that of the defendants, and not that of 
the corporation, refused to admit the evidence. 





*To appear in 72 Maine Reports. 
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Whereupon the defendants submitted to a default, 
with an agreement of parties that the case be reported 
by the defendants, and if in the opinion of the law 
court the presiding judge erred in his ruling or opin- 
ion, the default to be taken off and the case to stand 
for trial; otherwise the default to stand. 


A. L. Simpson, for the plaintiff. 


W. H. McCrillis and Chas. P. Stetson, for the de- 
fendants. 


LisBey, J. The question involved in this case is, 
whether the note in suit is the note of the defendants 
or of the Carmel Cheese Manufacturing Company. 

The common-law rule, as declared by the earlier de- 
cisions upon this question, has been to some extent 
modified by our statute (R. S., chap. 73, § 15), and the 
more recent decisions of the courts. In Nobleboro’ y. 
Clark, 68 Maine, 87, this court, after an examination 
of decided cases and our statutory provisions, declared 
the rule as follows: ‘‘ Applying the principles settled 
by the courts, and the provisions of our statutes to the 
question under consideration, we think the true rule 
in this State is, that where adeed is executed by an 
agent or attorney, with authority therefor, and it 
appears by the deed that it was the intention of the 
parties to bind the principal or constituent, that it 
should be his deed and not the deed of the agent or 
attorney, it must be regarded as the deed of the prin- 
cipal or constituent, though signed by the agent or 
attorney in hisown name. In determining the mean- 
ing of the parties, recourse must be had to the whole 
instrument, the granting part, the covenants, the 
attestation clause, the sealing and acknowledgment, 
as well as the manner of signing. If signed by the 
agentin his own name, it must appear by the deed 
that he did so for his principal. This may appear in 
the body of the deed, as well as immediately after the 
signature.” 

This rule applies with full force to simple contracts, 
as well as to deeds; and applying it to the note in suit 
it remains to be determined whether it appears by the 
terms of the note that it was the intention of the par- 
ties to bind tho Carmel Cheese Manufacturing Com- 
pany, and not the defendants. Iu determining this 
question we must assume that the defendants were 
duly authorized to make the note for the company. 
They offered to prove it, and as the statute cited 
makes the authority of the agent an essential element 
to be considered, we think the evidence offered to 
prove the authority was admissible. Nobleboro’ v. 
Clark, 68 Maine, 93; Draper v. Muss. Steam Heating 
Co., 5 Allen, 339. 

The defendants sign their own names only; but in 
the body of the note they say, ‘‘we, the subscribers, 
for the Carmel Cheese Manufacturing Company, prom- 
ise to pay.” If the words “for the Carmel Cheese 
Manufacturing Company,’ had been omitted from the 
body of the note, and had been written against the 
defendants’ signatures, the authorities are quite uni- 
form that the note would bo the note of the company, 
and not of the defendants. Sturdivant v. Hull, 59 
Maine, 172; Atkins v. Brown, id. 90; Sheridan v. 
Carpenter, 61 id. 83; Winship v. Smith, id. 121; Bal- 
low v. Talbot, 16 Mass. 461; Tucker Manufacturing Co. 
v. Fairbanks, 98 id. 101; Morrell v. Codding, 4 Allen, 
403; Draper v. Mass. Steam Heating Co., 5 id. 338. 

By the rule laid down in Nobleboro’ v. Clark, supra, 
the words used in the \body of the note tending to 
show the meaning of the parties, should have the same 
force and effect as if following, or written against the 
defendants’ signatures. Their meaning is as siguifi- 
cant in the one case as inthe other. We are aware 
that the Massachusetts court in Morrill v. Codding, 
supra, held differently, and in discussing the question 
of the effect of the language used in the body of the 





note, say: *‘Had these words immediately preceded 


or followed the names of the signers, with the ‘by* or 
‘for,’ it would have been the promise of the Baptist 
Church of Lee;” but it was held that they did not 
have the same effect in the body of the note. This 
case in this respect is neither in harmony with the 
later decisions in Massachusetts nor withour own. 
Carpenter v. Farnsworth, 106 Mass. 561; L. & G. Man- 
ufacturiny Co. vy. Russell, 112 id. 387; Chipman v. Fos- 
ter, 119 id. 189. 

In the note the defendants say: ‘We * * * for 
the Carmel Cheese Manufacturing Company, promise.” 
* For his principal’? are the words used in our statute 
above cited, in regard to the proper execution of a 
contract by an agent; and ‘for’? when so used, means 
“in behalf of.” Ballow v. Talbot, and Tucker Manuf'g 
Co. v. Fairbanks, supra. Thelanguage used discloses 
the name of the principal, and is equivalent to a 
declaration by the defendants that they promise in 
behalf of their principal, and not for themselves; and 
we think both parties must have so understood it. 
Upon the evidence reported, the defendants are not 
personally liable. 

Default off. 


Action to stand for trial. 





os 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
APRIL, 1881. 








ALTERATION — MEMORANDUM ON BACK OF NOTE RE- 
DUCING INTEREST NOT, AND DOES NOT RELEASE 
surety. —A promissory note with sureties, by its 
terms bore interest at the rate of 7'¢ per cent. The 
owner wrote on its back this: ‘*‘ Rate of interest to be 
Gig per cent from October 10, 1876." Held, not an 
alteration affecting the validity of the note or a change 
in the contract discharging the sureties thereon, if 
made without their consent. In the cases where it 
has been held that a material alteration of a note or 
other contract avoids it, there has been some change 
by erasure or interlineation in the paper writing con- 
stituting the evidence of the contract, so as to make it 
another and different instrument and no longer evi- 
dence of the contract which the parties made. The 
ground of the decision is that the identity of the con- 
tract is destroyed. Wade v. Withington, 1 Allen, 561; 
Commonwealth v. Emigrant Savings Bank, 98 Mass. 
12; Hewins v. Cargill, 67 Me. 554. But in the case at 
bar it is clear that using the word in this sense there 
has been no alteration of the note. The original note 
remains intact. Itisin no respect altered or made 
different. The memorandum on the back is evidence 
of an independent collateral agreement, and has no 
more effect than if it had been written on a separate 
paper. Stone v. White, 8 Gray, 589. It is clear that if 
a creditor makes any agreement with the principal 
debtor, or does any other act which is prejudicial to 
the rights of the surety, the latter is discharged from 
his liability. Hunt v. Bridgham, 2 Pick. 581; Agricul- 
tural Bank v. Bishop, 6 Gray, 317; 1 Story’s Eq. Jur., 
§ 325. In the case at bar, the new agreement was that 
after a day named the interest on the principal sum 
lent by the plaintiff should be at the rate of 614 instead 
of 714 per cent. It was clearly not the intention of 
the parties to discharge the note and substitute a new 
contract in its place. There is no rule of law which 
requires the court to defeat the intention of the !par- 
ties by holding that this operated to discharge the 
original contract in whole. It is also clear that the 
change in the original contract by reducing the rate of 
interest could not be prejudicial to the sureties, but 
was necessarily beneficial to all parties bound by it. 
The sureties were not discharged, even if they had no 
knowledge of the change. Cambridge Savings Bank v. 
Hyde. Opinion by Morton, J. 
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FORMER ADJUDICATION — EFFECT OF. —It is settled 


that a fact directly put in issue by the pleadings is 
conclusively established by the verdict and judgment 
in all future litigation between the same parties. Ar- 
nold v. Arnold, 17 Pick. 7,14. And this estoppel by 
former judgment extends to all facts which were 
necessarily within the issue then presented and with- 
out proof of which the judgment could not have been 
rendered. Burlen v. Shannon, 99 Mass. 202; Eastman 
y. Simonds, 108 id. 569. In an action in the nature of 
trover by FE. for eggs claimed to be converted by M. 
the judgment established that E. was entitled to the 
immediate possession of the goods and had title 
thereto. Held, that an action of tort for the conver- 
sion of the eggs would not lie in favor of M. against 
E. Morse v. Elms. Opinion by Colt, J. 


MECHANICS’ LIEN — LABOR PERFORMED AWAY FROM 
BUILDING. — Labor performed away from the premises 
upon which a building is being erected, upon material 
intended for use in the building and which is actually 
used therein, held, to give a right to a mechanics’ lien 
upon the building. The case differs from Manchester 
v. Searle, 121 Mass. 418. The labor was not performed 
on the premises, but was done on material which was 
designated as intended for use in the buildings on the 
premises and was in fact so used, It has been held 
that a lien may be maintained for work thus done 
away from the premises, in preparing material which 
is intended for use and actually used in the construc- 
tion or repair of a building. Dewing v. Wilbraham 
Congregational Society, 13 Gray, 413. See, also, Jones 
v. Keen, 115 Mass. 170. Wilson v. Sleeper. Opinion 
by Soule, J. 


MUNICIPAL CORPORATION —LIABILITY FOR PER- 
SONAL INJURY IN CITY BUILDING LET FOR PROFIT, — A 
city let its city hall, a building erected for municipal 
purposes, for profit, to an exhibition society. With it 
the services of the janitor to light and care for the 
building were let. While the building was so let, 
plaintiff, who was rightfully therein and using due 
care, was injured by falling through a trap-door negli- 
gently left open by the janitor. Held, that the city 
was liable forsuch injury. A city or town is not liable 
to a private citizen for an injury caused by any defect 
or want of repair in a city or town hall or other public 
building erected and used solely for municipal pur- 
poses, or for negligence if its agents in the management 
of such buildings. But when acity or town does not 
devote such building exclusively to municipal uses but 
lets it or a part of it for its own advantage or emolu- 
ment, by receiving rents or otherwise, it is liable while 
it is so let, in the same manner asa private owner 
would be. Oliver v. Worcester, 102 Mass. 344. The 
defense of ultra vires in the letting held not available 
as a defense in the case. French v. Whitney, 3 Allen, 
9. Worden v. City of New Bedford. Opinion by 
Morton, J. 

—_—__j————_—.. 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 


JANUARY, 1881.* 

LIBEL—IN A NEWSPAPER ARTICLE.—Ina declara- 
tion for publishing a libellous article in a newspaper it 
is not necessary toaver that the publication was made 
to divers persons or to any third person; it is enough 
to aver that the libel was printed and published in a 
newspaper. To publish is to make public. A publisher 
is one who makes athing publicly known. Had the 
allegation been merely that the defendant “ printed ”’ 
a libel, that would not have been enough. But to aver 
that a defendant “ published ”’ a libel does declare that 





*To appear in 72 Maine Reports. 








he circulated it or caused it to be circulated ‘among 
divers and sundry persons.”* The degree of notoriety 
given to the publication is matter of proof and not of 
pleading. Commonwealth v. Blanding, 3 Pick. 304; 
Commonwealth vy. Varney, 10 Cush. 402; State v. 
Barnes, 52 Me. 530; Rex v. Burdett, 4 Barn. & Ald. 
95; Bailey v. Myrick, 50 Me. 171. Sprout v. Pillsbury. 
Opinion by Peters, J. 


LIMITATION — MUTUAL ACCOUNT —ITEM OMITTED 
IN SETTLEMENT BY MISTAKE. — When parties make 
out what they believe to be a correct itemized account 
of their mutuai dealings, and the balance is thereupon 
ascertained and paid, the items can no longer be con- 
sidered unsettled, although one item was omitted by 
mistake. And if in such case, six years thereafter, 
on discovering the omission, an action declaring 
on the entire account is brought to recover the real 
balance, the statute of limitations will bar the recov- 
ery. The leading English case upon the subject of 
mutual accounts between parties other than merchants 
is Catling v. Skoulding, 6 T. R. 189, in which it was 
held that if there be a mutual account of any sort 
between the parties for any item of which credit has 
been given within six years, that is evidence of ac- 
knowledgment of there being such an open account 
current between them and of a promise to pay the 
balance, so as to take the case out of the statute. 
Lord Kenyon, ©. J., said: ‘‘ Here are mutual items of 
account; and Itake it to have been clearly settled, as 
longas I haveany memory of the courts, that every 
new item and credit in anaccount given by one party 
to the other is an admission of there being some un- 
settled account between them, the amount of which 
is to be afterward ascertained; and any act which the 
jury may consider as an acknowledgment of its being 
an open account is sufficient to take the case out of 
the statute. Daily experience teaches us that if this 
rule be now overturned it will lead to infinite injus- 
tice.”’ The Massachusetts court cited and followed 
that decision (Cogswell v. Dolliver, 2 Mass. 217), and 
the court in this State adopted the same doctrine, cit- 
ing the above cases and calling it a reasonable judicial 
construction of the statute. Davis v. Smith, 4 Me. 
337. See, also, McLellan vy. Crofton, 6 id. 307; 
Therbold vy. Stinson, 38 id. 149; Dyer v. Walker, 51 id. 
104. The settlement changes the character of the 
account. The items become discharged by the pay- 
ment of theagreed balance which resulted from setting 
off against each other the counter items. The dis- 
charge of the items is a consideration to sustaina 
promise to pay the balance. May v. King, 12 Mod. 538; 
8S. C.,1 Ld. Raym. 680; Callander v. Howard, 10C. B. 
290. And if oneof the items of the account was over- 
looked, the settled account, after six years, can afford 
no aid in taking it out of the statute of limitations. 
Union Bank v. Knapp, 3 Pick. 96. Lancey v. Maine 
Central Railroad Co. Opinion by Virgin, J. 


NEGLIGENCE — BURDEN OF PROOF. — The burden is 
on the plaintiff, inan action on the case for an injury 
resulting in death arising from the negligence or want 
of care of the defendant, to show that deceased was in 
the exercise of ordinary care, or that the injury was 
in no degree attributable to want of proper care on his 
part. If the deceased so far contributed to the misfor- 
tune by his own negligence or want of care and cau- 
tion, that but for such negligence or want of ordinary 
care and caution on his part, the misfortune would not 
have happened, the plaintiff cannot recover. Dickey 
v. Maine Telegraph Co., 43 Me. 496. The plaintiff 
must show that he was in the exercise of due care, or 
that the injury was in no degree attributable to any 
want of common care on his part. Murphy v. Deane, 
101 Mass. 455. Benson v. Titcomb. Opinion by Ap- 
pleton, C. J. 
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MARYLAND COURT OF APPEALS AB- 
STRACT.* 

ACKNOWLEDGMENT — PRESUMPTION WHERE CERTI- 
FICATE OF ACKNOWLEDGING OFFICER DISPUTED. — 
Where, in a proceeding to obtain an injunction against 
the sale of mortgaged premises under a decree, on the 
ground that the mortgage, though regular on its face, 
was not acknowledged as it purported to be beforea 
justice of the peace, and the justice being examined 
as a witness and looking at the original mortgage filed 
in the case, identified his signature asa witness, and 
said he saw each of the parties sign the same, and iden- 
tifying his signature asa justice of the peace to the 
certificate indorsed on the mortgage, said he took the 
acknowledgment of the mortgagors, husband and wife, 
at their house on acertain street, naming it, and the 
mortgagors denied that the justice was ever at their 
house, and the mother of the wife corroborated them, 
credit should be given to the justice rather than to 
those who would repudiate their own acts. In some 
of the earlier cases where the question arose it was 
held that no evidence could be received to invalidate 
the acknowledgment of a deed. Bissett v. Bissett, 1 
H. & McH. 211. In Ridgely v. Howard, 3 id. 321, 
where it appeared by the certificate of acknowledg- 
ment that the grantor ona particular day appeared 
before two justices of the peace and acknowledged the 
same, parol evidence to prove that the justices took 
the acknowledgment separately, at different times and 
places, was held inadmissible. See, also, Gitting’s 
Lessee v. Hall, 1H. & J. 14; Miles v. Knott, 12 G. & J. 
455. In more recent cases the rule has been relaxed, 
still great sanctity must be attached to official acts 
essential to the validity of all deeds of real and per- 
sonal estate (with few exceptions) and the indispensa- 
ble preliminary to registration. In Sarlouis v. Fire- 
man’s Ins. Co., 45 Md. 241, it is said that the affirmative 
testimony of a public officer, acting in the regular 
routine of his duty without any motive to misrepre- 
sent, sustained by contemporaneous entries in his own 
hand, must be preferred to the negative evidence of 
others, from public policy as well as upon the rules of 
probability. Ramsburg v. Campbell. Opinion by 


Bowie, J. 
————>___—_ 


MINNESOTA SUPREME COURT ABSTRACT. 

LIMITATIONS — CREDITOR'S BILL DOES NOT EXTEND 
TIME OF LIEN OF JUDGMENT.— An action in the na- 
ture of a creditor's bill brought to reach property of a 
judgment debtor, and to have the same applied in 
payment of the judgment does not operate to extend 
the lien of the judgment beyond the statutory term. 
Such an action is not in any proper sense an action 
brought upon the judgment as a cause of action in 
order to obtain a new judgment, but simply an action 
ancillary to and for the purpose of obtaining satisfac- 
tion of an existing judgment. It has been repeatedly 
held that a pending levy of an execution made during 
the life of a judgment will not operate to continue the 
life or lien of a judgment beyond the statutory period ; 
that a judgment creditor must sell the property levied 
on within the statutory period of the life of the lien of 
the judgment; that a levy during that period neither 
creates a new lien nor extends the judgment lien; that 
pothing but a renewal within the life of the judgment 
will continue the lien of the judgment; that if an 
execution is issued at so late a day that a sale cannot 
be made within the life of the judgment, it should be 
accompanied by a scire facias or renewal. Tenney v. 
Hemenway, 53 Ill. 97; Gridley v. Watson, id. 186; 
Isaac v. Swift, 10 Cal. 71; Bagley v. Ward, 37 id. 121; 





* To appear in 54 Maryland Reports. 








Rogers v. Druffel, 46 id. 654; Dickinson v. Collins, 1 
Swan, 516; Davis v. Fhrman, 20 Penn. St. 256; Rupert 
v. Dantzer, 12 S. & M. 697; Bierne v. Mower, 13 id. 
427; Graff v. Kip, 1 Ed. Ch. 619; Tufts v. Tufts, 18 
Wend. 621; Little v. Harvey,9 id. 157; Roe v. Swart, 
5 Cow. 294. Newell v. Dart. Opinion by Mitchell, J. 
(Decided Aug. 5, 1881.] 


MUNICIPAL CORPORATION — LIABILITY FOR NEGLI- 
GENCE IN BUILDING SEWER. — A ravine leading from 
a hilly back country toward a river in a city in south- 
ern Minnesota was the natural channel for draining a 
certain extent of territory. It was about three rods 
wide. On each side of it was a bluff fifteen or twenty 
feet high,and through it ran a water course or channel 
six or eight feet wide and four or five feet deep. Water 
in the times of rains or melting snow flowed through 
this channel and passed to the river, this being its only 
means of escape. Sometimes there was a large and 
rapid stream. The city authorities obstructed this 
channel in the construction of a street, constructed a 
dam across it, and built a sewer to carry the water 
flowing through it, three and ahalf feet wide and 
nearly five feet high. The result of these acts of the 
city was that in case of heavy rains more water came 
down the ravine than could pass through this sewer, 
and accumulated at the mouth of the sewer, and then 
ran down upon and along the whole length of the 
street, and being prevented from re-entering the 
natural channel by reason of the dam, flowed down 
upon the premises of plaintiff,in large and destructive 
quantities, and produced injury, for which he brought 
action against the city. Jeld, that the city was bound 
to exercise reasonable care in the construction of the 
sewer, and if it did not, to the injury of plaintiff, it 
was liable for the injury. eld, also, that there was 
evidence of negligence in the construction of the sewer 
to goto the jury. It is not important whether this 
was a “natural water-course,’’ or mere “surface” 
water, under the legal definitions of these terms. If 
it be surface water, the general common-law doctrine 
that neither the retention nor repulsion of surface 
water is an actionable injury must necessarily be ma- 
terially modified in such cases. Ina broken and bluffy 
region of country, like that part of south-eastern Min- 
nesota adjacent to the Mississippi river and its tribu- 
taries, intersected by long, deep ravines, surrounded 
by high, steep hills or bluffs, down which large quanti- 
ties of water from rain or melting snow rush with the 
rapidity of a torrent, often attaining the volume of a 
small river, and usually following a well-defined chan- 
nel, it would be manifestly inappropriate and unjust 
to apply the rules of common law applicable to ordi- 
nary surface water. In manyrespects such streams 
partake more of the nature of natural streams than of 
ordinary surface water, and must, at least to a certain 
extent, be governed by the samerules. Bowlsby v. 
Speer, 31 N. J. Law, 351; Grand Junct. Can. Co. v. 
Shugor, L. R.,6 Ch. App. 483. The true rule in such 
cases is that no one has aright to obstruct or divert 
such waters so as to cast them upon the property of 
others to theirinjury. This is not a mere omission to 
exercise a duty, nor a mere incidental injury resulting 
from a work which defendant had a right to perform, 
but a case of an injury accomplished by what amounts 
toan actual invasion of another's premises. The au- 
thorities nowhere recognize in municipal authorities 
exemption from liability, where the injury which the 
individual has received is a direct injury, accom- 
plished by a corporate act which is in the nature of a 
trespass upon him. If acorporation sends men to dig 
upon a man’s lot, itis guilty of a trespass. But it is 
no muvre liable in such acase than it would be if it 
poured upon his land a flood of water by damming up 
a natural channel, or by diverting it into an artificial 
channel in such a way that the flooding will be a neces- 
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sary consequence. It is not mere non-action on part 
of defendant in providing sewers that is complained 
of, nor is it merely the adoption of an imperfect sys- 
tem of sewerage, but it is of a positive invasion of 
plaintiff's premises by obstructing the natural flow of 
the water and diverting it into artificial channels in 
such a manner as tocast it in large and destructive 
quantities upon plaintiff's land. Such an act has 
always been held actionable. Detroit v. Beckman, 34 
Mich. 125; Ashley v. Port Huron, 35 id. 296; Petigrew 
v. Evansville, 25 Wis. 223; Van Pelt v. Davenport, 42 
Iowa, 308; O’Brien v. City of St. Paul, 25 Minn. 331. 
McClure v. City of Red Wing. Opinion by Mitchell, J. 
(Decided July 28, 1881.] 


—__.____—. 


VERMONT SUPREME COURT ABSTRACT.* 
FEBRUARY, 1881. 





MoORTGAGE— PRIORITY OF LIEN— NOTICE — REA- 
SONABLE INQUIRY — PARTNERSHIP. —(1) The record 
of a mortgage, with a general description of the in- 
debtedness, is constructive notice, and sufficient to 
put all parties interested upon inquiry; and they must 
inquire in the proper quarter, as stated by Ch. J. Red- 
field in Seymour v. Darrow, 31 Vt. 131. When one is 
put on inquiry he ischargeable with notice of all facts 
that could be obtained by the exercise of reasonable 
diligence, prosecuting the inquiry in the right direc- 
tion. Stafford v. Ballou, 17 Vt. 329; Blaisdell v. 
Stevens, 16 id. 179. But while this is so, and while a 
liberal rule has been adopted to give effect to such 
mortgages, from the necessity of the case there must 
be some limit to the inquiry which one is bound to 
make; and that limit is reasonable diligence. Courts 
have not attempted to lay down a generalrule as to 
what would constitute reasonable inquiry. This must 
vary with the circumstances of each case. In this case 
a mortgage was given to a retiring partner to secure 
him agsinst the liabilities of the partnership, and also 
for the ** balance which should be due him on the pur- 
chase of said property.’’ Notes were given to the 
mortgagee, but were not described except as above. 
One of the notes was assigned to the orator. The 
company wascomposed of three members; one living 
in Connecticut, one in California, and the managing 
partner in Vermont. The defendant examined the rec- 
ords, and inquired of both the mortgagee and mortgagor 
(that is the one partnerin Vermont), whether any thing 
was due to the mortgagee for the purchase-money, and 
was informed by both that it ‘‘was all paid;” and 
then took its mortgage. Held, that the second mort- 
gage should prevail over the first. Passuwmpsic Savings 
Bank v. First National Bank of St. Johnsbury. Opin- 
ion by Veazey, J. 


SUBROGATION — MORTGAGE BY PARTNER OF PRI- 
VATE PROPERTY FOR BENEFIT OF FIRM. —(1) When 
a partner mortgages his private property to secure a 
partnership debt, which is also secured by a mortgage 
on the partnership debt, he stands surety for the 
partnership; and is entitled to be subrogated to the 
rights of a mortgagee; and the creditor of such surety 
are entitled to the same right of subrogation as the 
surety himself; the partpership property being a pri- 
mary fund, the private property a collateral, pledged 
to pay the debt. As between a subsequent mortgagee 
of the partner’s private property, who, having attached 
the other partner’s interest, and having purchased the 
original mortgage, foreclosed the one on the partner- 
ship property, and an attaching creditor of the partner- 
ship property, who, having paid the decree in the fore- 
closure suit, brings his bill to foreclose both mortgages, 
such creditor is not entitled to be subrogated to the 





* To appear in 53 Vermont Reports. 





rights of the first mortgagee. The redemption was pay- 
ment. The doctrine of subrogation and its application 
rests in justice, not contract; it applies to sureties and 
not to a stranger, nor ordinarily a levying creditor. In 
During v. Earl of Wiuchelsea, 1 Lead. Cas. Eq. 154, it is 
said: ‘* The equity of a surety to be subrogated to the 
rights which the creditor has against the principal 
debtor or his estate exists as well when the surety’s 
property only is pledged, as when he came under a 
personal responsibility.’”” Neimcewicz v. Gahn, 3 
Paige, 614. And the creditors of a surety have the 
same right of subrogation which he has. Neff v. 
Miller, 8 Penn. St. 348. The principle extends beyond 
the ordinary relation of principal and surety, and ap- 
plies in every instance where one man has paid a debt 
for which another is primarily liable, and which should 
in point of equity and good conscience have been dis- 
charged by the latter. Morris v. Oakford, 9 Penn. St. 
498. Thus while subrogation will not ordinarily be 
enforced as between joint or principal debtors (Baily 
v. Brownfield, 8 Harris, 41; Hogan v. Reynolds, 21 
Ala. 56), it will be so whenever the circumstances are 
such as to make it the duty of one to pay the whole in 
case of others; as when upon the dissolution or recon- 
struction of a firm, one or more of the partners prom- 
ised to pay the partnership debts in consideration of 
receiving or retaining the assets, which will place the 
rest in the position of sureties (Aflalo v. Fourdrinier, 
6 Bing. 306; Wood v. Dodgson, 2 M. & 8. 195), and en- 
title them to subrogation, if subsequently called upon 
for payment by the creditors. A<tna Ins. Co. v. Wires, 
28 Vt. 93. It isonly in cases where the person paying 
the debt stands in the situation of a surety or is com- 
pelled to pay in order to protect his own interests, that 
acourt of equity substitutes him in the place of the 
creditor as a matter of course, without any special 
agreement. A stranger paying the debt of another 
will not be subrogated to the creditor’s rights without 
an agreement to that effect. Swan v. Patterson, 7 Md. 
164; Bank of United States v. Winston, 2 Brock. 254; 
Burr v. Smith, 21 Barb. 262. Such a payment abso- 
lutely extinguishes the debt and security. Sanford v. 
McLean, 3 Paige, 117,122; Banta v. Garmo, 1] Sanf. 
Ch. 884; Wilkes v. Harper, 1 Comst. 586; Douglass v. 
Fagg, 8 Leigh, 588; Averill v. Loucks, 6 Barb. 470; 
Johns v. Reardon, 11 Md. 465; Ayers v. Husted, 15 
Conn. 505; Ender v. Brune, 4 Rand. 4388; Stevens v. 
Goodenough, 26 Vt. 676. National Bank of Royalton 
vy. Cushing. Opinion by Ross, J. 
> 
CORRESPONDENCE. 


READING SCIENTIFIC BOOKS TO THE JURY. 


Editor of the Albany Law Journal: 


The subject of ‘‘Reading scientific books to the 
jury,’’ came before Judge Wallace at the recent term 
of the United States Circuit Court in this city, in the 
case of Robinson v. The N. Y. C. & H. R. R. Co. The 
counsel for the plaintiff proved by a medical witness 
that ‘“ Ericson on Railway Injuries’’ was considered 
an authority. In summing up to the jury he opened 
the book in question and announced his purpose to 
read extracts therefrom to the jury. The counsel for 
the defendant objected, upon the ground that no por- 
tion of the book had been put in evidence, and that 
the attention of no witness had been called to any par- 
ticular proposition in the work. Counsel for plaintiff 
stated that he wished to read from it as part of his 
argument, but the objection being insisted on, Judge 
Wallace held that it was well taken, and refused to 
allow the book, or any portion of it, to be read to the 
jury. This ruling, as you will see, was in conformity 
with your views expressed in No. 610 of the Law 
JOURNAL. 
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I notice in your issue of to-day Mr. Moak’s letter on 
this subject. His reasoning seems to me entirely fal- 
lacious. There is no objection to jurymen as indi- 
viduals studying medicine and surgery, and getting all 
the information they can on these as on all other sub- 
jects. But the idea that they can be educated in the 
course of an argument by hearing the lawyer of each 
party read from some medical work such extracts as 
he deems helpful to his side of the case, and that pro- 
hibiting the lawyer from so doing, is debarring the 
jury from any trustworthy source of information, 
seems to me entirely unsound. If one counsel is per- 
mitted to read from one book, the opposing counsel 
can of course read from another, written perhaps by 
an author entertaining entirely conflicting views. The 
jury have no opportunity to read or inquire for them- 
selves. When ‘doctors disagree’ (as they occasion- 
ally do), when called as witnesses, the jury must in 
some way “‘decide.”” But to permit each counsel to 
cull out from ‘standard works” such expressions as 
he thinks will aid his side, would be vastly to increase 
the labor of deciding, without furnishing any addi- 
tional light. It would tend to confusion and not to 
kuowledge. 

As you say, the law provides a way for giving the 
jury the opinions of experts through sworn witnesses, 
whose opinions may be brought to the test of a cross- 
examination. If selected extracts from books may be 
read to the jury, it must be for the purpose of giving 
them the opinions of the authors of those books. 
Calling them part of an argument can make no differ- 
ence. The so-called ‘‘argument’’ necessarily consists 
only in saying that such and such authors say so and 
so. And it is designed to influence the jury by what 
these authors say, which is of course matter of fact or 
opinion. The fact that the statements and opinions 
of these men are printed in books does not make them 
any the less statements and opinions, nor does it add 
any thing to their weight. M. H. 

ALBANY, Oct. 22, 1881. 


TeRM OF SEsstIons’ JUSTICES. 


Editor of the Albuny Law Journal: 


We are somewhat in doubt as to the length of the 
official term of the justices of sessions throughout the 
State and in our dilemma we come to you. 

Section 40 of chapter 280 of the Laws of 1847 pro- 
vides that the two justices of sessions chosen shall 
serve “fortwo years commencing on the Ist day of 
January next” after their election. 

The act referred to was amended by chapter 470 of 
the Laws of the same year, and section 34 of the 
amending act provided that the justices should be 
designated at every general election of members of 
assembly, and should hold their office as members 
of the court of sessions for one year. 

The provisions of the last-named section are suffi- 
ciently clear, but this section was repealed by chapter 
417 of the Laws of 1877, while section 40 of the first 
mentioned act was not repealed. Does not the repeal 
of the amending act revive the original law, and were 
not the justices of sessions elected at the general 
elections of 1877 and 1879 chosen for two years, or is 
there some provision on the statute books relative to 
the terms of justices of sessions other than section 40 
of the Laws of 1847? QUISQUAM. 

UerkKimer, N. Y., Oct. 18, 1881. 


Usury — Conruict or LAw. 


Editor of the Albany Law Journal: 

Is the doctrine maintained by Judge Martin, in 
Depeau v. Humphreys, 20 Martin, 1, discussed by Story 
(Conflict of Laws, 298, § 305) and Parsons (Parsons on 





Contracts, vol. 2, p. 95, uote e, and pages 391, 392). the 
law of this State? Inu other words, would a promis- 
sory note be held not void for usury, which is made by 
a resident of Texas in Texas, at a rate of interest legal 
there, but higher than is allowed here, and payable in 
this State? When the transaction is not resorted to 
as a means of avoiding any statute on usury, it is cer- 
tainly reasonable that the contract should be held 
valid. Yours truly, J. A. M. 
WATERTOWN, N. Y., Oct. 18, 1881. 


RELATIVE OF THE HALF BLOOD. 


Editor of the Albany Law Journal: 


The question of ** Uncertain,”’ in to-day’s JOURNAL, 
is answered thus: The child C. is not a relative of the 
whole or “half blood” of D., the intestate, and cannot 
inherit the real or succeed to any part of the personal 
estate of the decedent. The term ‘half blood” is ap- 
plicable only to the “relation between two or more 
persons born of the same father or of the same mother, 
but not of both, as a brother, or sister of the half 
blood.’”? Webster’s Dic., ‘“‘half blood;” Bouvier’s 
Dic., *‘ half blood.”’ Yours, 

CERTAIN. 

RocHeEster, N. Y., Oct. 22, 1881. 


CONSTRUCTIVE CLERKSHIP. 


Editor of the Albany Law Journal: 


Can you give me some information on this point? A 
student files his certificate of clerkship and commences 
to study under an attorney, as prescribed by the court 
rules, spending about two hours a day, more or less, at 
the attorney's office, the remaining time being occu- 
pied at a regular employment. Study is pursued in 
this manner one anda half years, and then student 
spends his whole time at attorney’s office, during re- 
maining one and a half years. Would that fulfill the 
law regarding three years’ clerkship? 

Very respectfully, 

Utica, N. Y., Oct. 21, 1881. 


STUDENT. 


[We say no, unhesitatingly. We should be very 
much surprised if any attorney could be found un- 
conscientious enough to certify to any such ‘‘ clerk- 
ship.” There is altogether too much constructive 
clerkship and constructive attendance at certain 
law schools. —Ep. AB. L. Jour. | 


THe Esposito CASE. 
Editor of the Albany Law Journal: 


In your issue of the 15th instant you gave acolumn 
of your editorial page to a very accurate resume of the 
prisoner's counsel's statement of the Esposito case. 
May werequest of your impartiality quite as brief a 
report of the procedure actually adopted, that your 
readers may fairly judge whether there was any thing 
**peculiar”’ about it? 

The first peculiarity complained of is, that the pris- 
oner was brought from New Orleans to New York for 
examination. 

This was no novelty. In Heinrich’s case, decided by 
Judge Shipman and reported in 5 Blatchf. C. C. 
414, the prisoner was brought from Michigan: in 
Vandervelpen’s case, 14 Blatchf. C. C. 137, he was 
brought from Indiana; and in Vin Hoven’s case, 4 
Dill. C. C. 411-14, he was brought from Minnesota. 

The distinction sought to be made that in those 
cases no question of identity was raised can have no 
force, for there is no way by which the officer who 
issues his warrant can be apprised of what questions 
are to be raised until the prisoner is brought before 
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him; and no power is given him by the statute under 
which he acts ($5270, U. S. Rev. Sta*.) either to decline 
jurisdiction or to remand the prisoner to the State 
from whence he came; both of which applications 
were made and denied in the Esposito case. 

The second peculiarity is that the warrant was ad- 
dressed to and executed by a private citizen, whereas 
it should have been addressed toa marshal of the Uni- 
ted States. 

Apart from the consideration that even if addressed 
to Mr. Knox that gentleman would not have personally 
travelled to New Orleans in search of the prisoner, but 
would willingly have deputized James Mooney to do 
that service, there is no requirement in the law which 
alone gives authority for warrants in extradition cases 
that such warrants should be addressed to United 
States marshals, and this for two obvious reasons: 
first, because the authority of United States marshals, 
as such, is limited to the judicial district for which 
they are appointed, and they have not by virtue of their 
office any power outside of such district; and second, 
because under the law (§ 5370, U. S. Rev. Stat.) State 
judges have equal authority with Federal officials to 
carry out extradition proceedings. 

Finally, as the person who executed the,warrant — 
marshal, sheriff or private citizen — had but one office 
to perform, to wit: to bring the prisoner before the 
officer who issued it, the result to the prisoner must be 
the same in either case. Moreover, in the present in- 
stance detective Mooney was so cautious as to consult 
the United States district attorney in New Orleans 
in reference to the warrant, and we irclose copy of 
the assistant’s letter indorsing its validity, which 
was also upheld by the United States commissioner. 

The last peculiarity pointed out is that upon the 
commissioner's decision, rendered on the 14th Septem- 
ber, a warrant of surrender was issued without delay 
by the State department and that warrant promptly 
presented to the marshal by the charge of the Italian 
government and at once carried into execution, secrecy 
being meanwhile enjoined onthe marshal. The alleged 
injunction of secrecy is the only element in this latter 
proceeding which does not conform to the most ordi- 
nary and almost invariable routine in such cases, and 
the explanation has already been given that the charge 
had information which he doubtless deemed trustwor- 
thy that arescue would be attempted by the numerous 
sympathizers, not to say allies, of banditti that swarm 
in New York city; in consequence of which informa- 
tion he asked the marshal to have the transfer of the 
prisoner effected as quietly as might be. In this there 
was no injunction of secrecy against any inquiry by 
the prisoner’s counsel as to the state of the proceed- 
ings. If they made no such inquiry, should the blame 
rest upon the charge or upon them? 

It subsequently transpired that on the day of the 
commissioner's adverse decision the prisoner’s counsel 
had addressed to the secretary of State a written ap- 
plication for review, but of this application no notice 
or copy was ever given to the counsel who represented 
the Italian government, and for this simple reason 
they could predicate no action upon it, nor make it the 
ground for a dilatory pleato the charge with whom 
alone the department could have direct intercourse 
after the decision, and with whom alone rested the 
fulfillment of the warrant of surrender. 

It is admitted that the prisoner ‘‘ was examined 
before the United States commissioner in accordance 
with the statute, and asaresult of such examination 
delivered to the Italian authorities,’ that the commis- 
sioner ‘‘assigned counsel to defend the accused and 
gave him all opportunity to establish his right to a 
discharge, which was then and there possible;’’ the 
opportunity to have any supposed irregularities or ille- 
galities passed upon on habeas corpus or certiorari was 





not deemed of any value by the counsel, although it is 
clear that if any such existed they could have been 
thus redressed ;—— the papers bear evidence of having 
been examined by the law bureau of the State depart- 
ment; — the only opportunity “lost to the prisoner 
was therefore the chance that sume argument which 
had no weight with the commissioner and was not 
worth presenting to the higher courts might yet have 
influenced the secretary —granting that the secretary 
had power to refuse the execution of a treaty in a case 
already pronounced upon by the judiciary. 

It is perhaps the irony of fate that this slender 
shadow of a chance should have been lost by the dis- 
regard of that “ fair-play ’’ which would have dictated 
the propriety of giving counsel for the Italian govern- 
ment a copy of the written application for relief 
secretly contemplated by the prisoner's counsel to the 
secretary. 

We remain, dear sir, yours truly, 
CouDERT BROTHERS. 

New York, Oct. 17, 1881. 

(Copy.) 
New Or.eEans, July, 1881. 

Sir — The warrant now in your hands issued in re 
the requisition for the surrender of Guiseppe Esposito 
alias Randazzo, a fugitive from justice from Italy, 
under the provisions of the treaty of extradition with 
that country, by John A. Osborn, United States com- 
missioner, duly authorized to act as commissioner in 
matters of extradition at New York on 17th June, 
1881, is in itself sufficient to authorize you to arrest 
and convey before the said commissioner for examina- 
tion the person therein named. 

In addition to the official character in which you are 
now acting, aud for greater security, I advise that 
you be also deputized by the marshal of this district. 

You should satisfy yourself of the identity of the 
person; anerror in this regard may subject you to 
an action for false imprisonment. 

(Signed) J. W. GuR.Ley, 
Asst. U.S. Atty. 

To JAmMEes Mooney, Esq. 


P. S.—Asthe marshal’ of this district declines to 
authorize you to act as his deputy in executing this 
warrant of arrest, I advise you to act under the au- 
thority which the writ gives you; in my opinion it is 
legally sufficient. 

(Signed) A. W. GuRLey, 
Asst. U.S. Atty. 


4th July, 1881. 


[That what was done in the case of Esposito had 
been done before, we have no doubt, yet we are 
unable to satisfy ourselves that it is the proper thing 
to take a resident of New Orleans to New York for 
the purpose of an examination that can just as well 
be had in New Orleans, if the proceedings are insti- 
tuted there. If the counsel for the Italian govern- 
ment had seen fit to apply to a commissioner in New 
Orleans for the extradition of a native resident in 
New York who had never been out of the State, 
and could establish that fact by incontestible evi- 
dence, the injustice of taking him as a prisoner to a 
distant city and compelling him to bring witnesses 
at great expense to uphold his rights would be too 
apparent to require any argument. In the cases 
referred to in the above communication this point 
was not raised, so far as we understand. In Hen- 
rich’s case it was claimed that the arrest of the ac- 
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cused was illegal because made in Wisconsin by a sympathy, and the untimely loss of so good a citizen 


deputy of the marshal of a New York district instead 
of the marshal of Wisconsin. Judge Shipman held 
this point not well taken, and also (so far as ap- 
pears, obiter) that the district judge in New York 
who issued the warrant had jurisdiction to do so, 
and to send the case for examination before a com- 
missioner in New York. In the other cases the 
jurisdiction of the commissioner was not questioned. 
As to the address of the warrant to “ James Mooney” 
we are confident that it is a very unusual method of 
address. And Mooney himself does not seem to 
have felt satisfied that it was all right, for he sought 
for but did not obtain a deputization from the Uni- 
ted States marshal at New Orleans. 

The reason given for the hasty and secret transfer 
of the accused from the prison to the steamer, 
namely, the danger of a rescue, does not appear to 
be well founded, or even if it was so, it is not a suf- 
ficient one. There were no threats of a rescue, or 
other indications that one was intended, and we 
can hardly believe that there are enough sympa- 
thizers with Italian banditti in New York at pres- 
ent seriously to interfere with the execution of 
Federal process, even if they felt inclined to do so. 

While the proceedings in the Esposito case may 
have been technically unobjectionable, they indicate 
the necessity of a change in the statutes regulating 
practice in such matters.—Ep. ALs. Law Jour.] 


————_»> —-—_ 


NEW YORK COURT OF APPEALS DECISIONS. 





THE following decisions were handed down, Tues- 
day, October 25, 1881: 


Judgment affirmed with costs —Tutile v. Hazard; 
Persch v. Cook; Millard v. The Missouri, Kansas and 
Texas Railroad Company; Perry v. Rollins; Smith v. 
Endres; The National Bank of Gloversville v. Place ; 
Ackley v. Westervelt ; Birch v. Jansen ; Gilmore v. The 
Ontario Iron Company; Truax, assignee, v. Slater; 
Evans v. Rogers ; Hart v. The Direct United States Ca- 
ble Company ; Earle v. David. —— Judgment affirmed 
— Abbott v. The People. —— Judgment reversed and 
new trial granted, costs to abide event— Doran v. 
The Franklin Fire Insurance Company ; McPherson vy. 
Coz; Chapman v. McCormick ; The City National Bank 
of Poughkeepsie v. Phelps ; Granger v. Craig.—— Order 
affirmed and judgment absolute for respondent on 
stipulation with costs — Bishop v. Alcott ; Tyng v. The 
Theological Seminary of the Protestant EpiscopalChurch 
of the Diocese of Ohio. —— Orders of General and 
Special Terms reversed with costs — Hobart v. Hobart. 
— Appeal dismissed with costs — Walter v. Fellows. 


—_————_—_ 
OBITUARY. 


CHARLES F. SANFORD. 


HARLES F. SANFORD, one of the Judges of tho 
New York Supreme Court, died on the 21st ult., 
aged 54 years. He was a man of liberal education and 
culture, a good lawyer, and avery laborious and intel- 
ligent judge. Raised to the Superior bench in 1875, 
and discharging his judicial duties with acceptance 
until 1879, he then was compelled by failing health, 
induced by excessive work, to abandon his post, and 
has been gradually sinking ever since. His sad condi- 


tion has called out many expressions of sorrow and 





| and so learned and able a magistrate will be regarded 


with unanimous regret. 





NOTES. 


HE American Journal of Insanity for July contains 
an interesting article entitled ‘‘ Lord Chief Justice 
Cockburn on the Responsibility of the Insane,” with 
particular reference to his judgment in Banks v. Good- 
fellow, establishing the doctrine that testamentary 
capacity does not imply perfect sanity. —~The Wash- 
burn and Moen Manufacturing Company, of Worces- 
ter, Mass. send us a pamphlet entitled, *‘The Fence 
Question inthe Southern States, as related to general 
husbandry and sheep raising, with the history of Fence 
Customs, and laws pertaining thereto, and a view of 
the new farm system of the South, as shown in the 
Census of 1880.’’ The frontispiece represents a flock 
of very well-conditioned sheep on one side of a barbed 
wire fence and a number of hungry and disappointed- 
looking dogs on the other. At first we were inclined 
to suppose that this contained some covert and un- 
handsome allusion to lawyers and clients, but we soon 
discovered that the publication is an advertisement of 
the aforesaid barbed wire fence. The legal informa- 
tion about fences and the statement of the various 
statutes may be of use to lawyers who indulge in the 
luxury of farming. ——The Report of the Commis- 
sioner of Education, for the year 1879, contains very 
full and interesting statistics and information concern- 
ing the law schools, legal education, and admission to 
the bar. 


A Very Proper Decision. —In notes of cases on 
page 302 of the October number of that excellent pub- 
lication, the ALBANY LAW JOURNAL, we learn that in 
the case of McDonald v. Minneapolis Lumber Company 
the court held that a mechanic’s lien could not be con- 
veyed from one lot to another by steam. We are not 
in the least surprised by this decision. Ever since we 
were conveyed from the deck of a Mississippi passen- 
ger boat belonging to the opposition line, to an uncom- 
fortable position on a snag at the edge of a morass, by 
virtue of a writ of assistance issued by a defective 
boiler, we have entertained some very decided notions 
concerning conveyances by steam. In an old publica- 
tion it is stated that a Mr. Fulton steamed up the 
Hudson, but we do not regard this asa supporting 
authority, because to the present day on the Hudson, 
and particularly every winter near the State capital, 
very many persons get steamed up. How such persons 
acquire any lien upon the lots they take we do not care 
to discuss, inasmuch as the liens cannot be mechanics’ 
liens. In the McDonald case the court held that a 
mechanics’ lien on a lot could not be conveyed to an- 
other lot by steam. Now the correctness of this decis- 
ion will appear clearly when we consider the improba- 
bility, if not impossibility, of making such a transfer 
by steam. The register’s office might have been so 
conveyed away from the lot on which it reposed, but 
to so manage and control the steam that the building 
would alight ona particular lot, intact, is contrary to 
experience, and quite impossible; still more impossible 
is it to believe that the steam can select a particular 
volume of records and the identical one containing the 
entry of the lien, and convey it to a particular vacant 
lot. Unquestionably the court was familiar with the 
doctrine of chances, and very properly held that the 
conveyance by steam of a mechanic’s lien from one 
lot to another was so improbable as to justify a finding 
that it could not be done. — Troy Daily Times. The 
above is very flattering to us, but if our esteemed con- 
temporary had only known that our journal is issued 
weekly instead of monthly, its law might have been 
four times better in the past.—Eb. 
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CURRENT TOPICS. 





O we have lost our chief judge after all! He 
could resist the arguments of Mentor, but he 
succumbed to those of New York. This is one of 
the rare and fitting instances of the office persist- 
ently seeking the man, and is a remarkable evidence 
of the homage that public opinion pays to modesty, 
integrity, and unselfish talents. The unanimous 
approval with which his appointment has been re- 
ceived, without distinction of party, must be ex- 
tremely gratifying to the recipient, but is deserved 
by the man who has sunk the partisan in the patriot, 
the politician in the magistrate. Mr. Folger’s ac- 
ceptance was unfeignedly and extremely reluctant, 
and emphasizes the unselfish rule of conduct which 
has always guided his public course. A good deal 
of injustice has unintentionally been done him by 
the newspapers by attributing motives for his action 
which did not influence him. It is not true that he 
has wearied of his judicial labors; on the contrary 
they are exactly to his taste and have grown easy by 
experience. Nor is it true that he has in view — 
much less that he has bargained for—a seat ulti- 
mately on the Federal supreme bench. Respectable 
and elevated as is an associate justiceship of the 
United States, Mr. Folger never would have ex- 
changed the chief judgeship of New York for it. 
His action was determined indirectly by the persist- 
ence with which the office has sought him — carry- 
ing a strong impression that it was his duty to 
accept it —and immediately by his warm friendship 
for the President and his sympathy with him in his 
trying position. Doubtless Mr. Folger will be the 
central figure of the new cabinet, and his influence 
in the National counsels will be very great, but we 
believe it will always be for good. His administra- 
tion of the public finances will be honest and con- 
servative. Wall street gamblers will get no sympa- 
thy or help from him — would that he could sink 
them all forever in a Red Sea of National wrath and 
contempt! His broad and patriotic views, his ex- 
tensive political learning and experience, and his 
judicial impartiality will render him such a cabi- 
net minister as few administrations are favored with, 
and he will continue to deserve the extraordinary 
public faith and confidence with which he assumes 
his new office. We shall miss him from our bench, 
but we really think it will be easier to fill his place 
there than to find his equal as chancellor of the 
exchequer. Our State will believe that his deter- 
mination has been made for the public good and 
with the exercise of that rare judgment which has 
controlled him through life. 


The Court of Appeals, affirming the decision of 
the General Term of the Supreme Court, have de- 
termined that Surrogate Calvin’s appointment was 


Vout. 24.— No, 19. 





only for the vacancy, and an clection must be held 
for the office next week. It is believed that the 
election can legally he held, in spite of the lack of 
the customary notice; that the notice is merely cus- 
tomary, not essential; and that the people are not 
to be deprived of their right to an election by the 
misconstruction and omission of public officials. 
Perhaps Mr. Calvin will be elected. Having ex- 
pressed our sense of the bad taste of the “banquet ” 
given by the lawyers in his honor some time ago, 
we feel bound to reiterate that he has proved an 
excellent surrogate. We like him better as a judge 
than as a banqueter or banquetee. 


The most graphic account of the deliberations of 
a jury on which there are eleven obstinate men, 
that has ever come under our notice, is to be found 
in a story in the current number of the Century 
Magazine (Scribner's Monthly), entitled ‘‘ Eli.” The 
queer characters constituting the jury are admira- 
bly depicted, and the various arguments which the 
eleven brought to bear upon the one are narrated 
with a knowledge of human nature that led us for a 
moment to suspect that the author is a lawyer or 
has sat on a ‘“‘hung” jury. Especially amusing is 
the device of the eleven to worry out the one by 
allowing ten to sleep and another to argue with 
him, by turns, all night. But after all, this fine im- 
age with head of gold has feet of clay. What is 
the evidence upon which the eleven are so ready to 
convict the prisoner of robbery? The offense 
charged is the robbery of a bank vault, the lock of 
which is found broken, but which experts say was 
first unlocked. Only two persons have keys, the 
president, and the prisoner, who had recently taken 
the cashier’s place and performed his duties in his 
absence for a short time. On the night of the rob- 
bery, the prisoner, who was a fisherman, was seen 
at one o’clock coming across the fields from the 
direction of the bank with a large wicker basket 
slung over his shoulders. He said he had been eel- 
spearing. The president swore that he himself did 
not rob the bank. This is all the implicating testi- 
mony reported. None of the plunder traced to the 
prisoner; no sudden affluence; no suspicious con- 
duct; no confession or significant admission. The 
prisoner proved a good reputation. This was the 
evidence on which eleven men proposed to convict 
their reputable townsman ! On such a case a jury 
might possibly disagree, but it would be eleven to 
one the other way. Really, the gifted author should 
have taken legal counsel before he wrote this clever 
story, just as Bulwer did before he wrote ‘‘ Night 
and Morning.” 


We are pleased to learn from New York city that 
the course of Roman law lectures begun last winter 
is to be repeated this coming winter, by Dr. Pin- 
coffs, of the University of Leyden. We had occa- 
sion a year ago to notice the institution of this 
course, and remarked that it was a step in the right 
direction. We now hope that it will lead.to a per- 
manent chair of Roman or civil law in one of our 
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great universities. Dr. Pincoffs’ essay on the uses 
of the study of Roman law, published in the Ameri- 
can Law Review for September last, indicates his 
qualifications to treat of the subject; and to use 
Lord Campbell’s language, shows that he is some- 
thing more than ‘‘ a mere lawyer.” 


In speaking of Mr. Snyder’s ‘‘ Great Speeches by 
Great Lawyers,” the London Law Times says ‘‘ the 
book is disappointing. Mr. Snyder certainly gives 
us some great speeches by great lawyers; but he 
gives us also much that cannot come under that 
head. Instead of the masterpieces of Erskine, 
Brougham, and other world-renowned advocates, 
we have speeches by Pinkney, Wirt, Prentiss, Paul 
Brown, C. O’Conor, Stanton, Porter, Beard, and 
Black — names which are no doubt more familiar 
in the United States than in this country.” Is not 
this rather provincial and insular? Does the Times 
think that Great Britain has produced the only great 
lawyers, and that only the familiar speeches of the 
acknowledged great British lawyers should be re- 
produced in such a collection? One would say that 
the *‘disappointment” at finding so many great 
lawyers in the United States ought to be agreeable 
to our contemporary. Unprejudiced critics would 
say that leaving Erskine — facile princeps— out of 
the question, there are several names in the Times’ 
list not inferior to Brougham and other ‘‘ world- 
renowned advocates.”” Pinkney was certainly one 
of the most all-accomplished advocates that ever 
lived; Wirt one of the most elegant; Prentiss one 
of the most eloquent; ©’Conor is certainly one of 
the most learned, and Porter one of the most fertile 
and ingenious, Mr. O’Conor will hardly recognize 
himself under the description of ‘‘C. O’Conor.” 
Perhaps the Times thinks he is some Fenian. The 
Times ought to be glad to be made acquainted with 
these Americans, and to remember that heroes lived 
after as well as before Agamemnon. 


In Pottle v. Wilberforce, a recent English county 
court case, the action was for injuries inflicted by 
the bite of adog. The plaintiff was a letter car- 
rier, the defendant was acanon. The Law Journal 
says: ‘*The plaintiff's case was that, on June 27, 
he was delivering letters at the deanery, defend- 
ant’s residence, when a colley flew at him and bit 
him in the thigh. He finished his delivery, and 
then went to his club doctor, who cauterised the 
wound and attended him for a month. During 
this period he was affected by symptoms which, if 
genuine, were most alarming. He barked like a 
dog, attempted to bite persons who came near him, 
foamed at the mouth, and in other ways appeared 
to be mad. Canon Wilberforce was communicated 
with; and being in London as a witness in the Ma- 
bel Wilberforce case, he telegraphed to direct that 
all possible attention should be paid to the patient, 
but that it was probably only hysteria, and not hy- 
drophobia, the dog being perfectly healthy. From 
this alarming condition the plaintiff recovered very 





soon, and went out by the water to walk; and when 


the doctor called on him next day, he showed no 
serious symptoms, nor any evidence of the attack.” 
Judgment was directed for the defendant on the 
ground that no proof was made that the defendant 
knew that the dog was vicious. The defendant’s 
counsel also insisted that the plaintiff was sham- 
ming hydrophobia, and that it was a case of black- 
mail — which was certainly very reprehensible ina 
letter carrier. But whether hysteria or imposition, 
it is a singular case, and the result shows that the 
plaintiff was ‘‘ barking up the wrong tree,” 





NOTES OF CASES. 





HE case of Stack vy. O'Hara, in the Pennsylvania 
Supreme Court, has received a fresh decision, 
October 3, 1881, 12 Pitts. Leg. Jour. (N. 8.) 64. 
(See 20 Alb. L. Jour. 511; 21 id. 462.) It is held 
that ‘‘in the United States the Catholic Church is 
missionary, and those who enter its priesthood ob- 
ligate themselves to serve the missions of the Dio- 
cese, under the obedience of the bishop. Both 
bishop and priest are bound to obey the laws of 
their church which are applicable to the missions in 
this country, and these laws define and limit the 
authority of the one and the obedience of the other. 
The bishop has power to appoint the priest to a 
mission and to recall him thence, the priest being 
removable at the will of the bishop; but the bishop 
should use his right of removal only for grave rea- 
sons. Removal may be made without assigning 
cause, without supposition of wrong done by the 
priest, and the priest is not entitled to a previous 
trial as he would be if accused of an ecclesiastical 
offense; and if he feel aggrieved his remedy is by 
recourse to the bishop’s superior. Where the bishop 
officially removes a priest it will be presumed that 
it was for sufficient cause, and the priest will not be 
entitled to recover damages of the bishop, unless 
the evidence shows that he was wrongfully and un- 
lawfully removed from his charge. The profession 
of priest or minister in any denomination is held 
subject to its laws; the priest acquired it by com- 
pact, and is not exempt from the proper discipline 
and authority of his church; he has no property in 
his profession that shields him from the conse- 
quences of his broken vows and compacts. It is a 
universal rule that one who becomes a member of 
any church thereby consents to be governed by its 
rules and laws, and he cannot justly claim to have 
suffered wrong by the enforcement of such rules or 
laws upon himself and his property. Courts will 
not interfere with the internal police and discipline 
of churches so long as they keep within the reason- 
able application of their own rules, which were 
known, or might have been known upon inquiry, 
to the members at the time they became members. 
Where the removal of a priest is in accord with the 
rules and laws of his church, which were known to 
him when he was ordained, it is a result of his con- 
tract, and is not contrary to the law of the land.” 
The court cite Judge Redfield’s note to Hennessy v. 
Walsh, 15 Am. Law Reg. 264. Mercer and Gordon, 
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IJ., dissented. The history of this case is very 
amusing, as the above references to our files will 
show. 


In Carrigan v. Lycoming Fire Ins. Co., Vermont 
Supreme Court, January, 1881, 10 Ins. L. Jour. 606, 
the property insured by one item of the policy was 
a ‘‘stock in trade consisting principally of groceries, 
provisions, drugs and medicines, fancy goods, and 
such other merchandise as is usually kept in a coun- 
try store, including wines and liquors.” This de- 
scription was in what is called the written portion 
of the policy. It was provided in the printed por- 
tion that if the assured should keep benzine without 
written permission in the policy, then the policy 
should be void. There was evidence that at the 
issuing of the policy, the general agent told the in- 
sured that the policy covered benzine. Held, that 
it was a question for the jury whether benzine was 
a ‘“‘drug,” or was usually kept in a country store. 
The court said: ‘‘If benzine is a drug or is usually 
kept in a country store, then there was written per- 
mission in the policy and it was insured by it, and 
in that event we do not think any further written 
permission was necessary to cuable the assured to 
keep it without rendering the policy null. If it 
was included in the terms used in the policy, then 
there was written permission to keep the article as 
fully as though the policy had read ‘on benzine.’ 
Magara Fire Ins. Co. v. DeGraff, 12 Mich. 124, in 
which case it was left to the jury to say as a ques- 
tion of fact whether the term ‘groceries’ included 
wines and liquors. Where the written and printed 
portions of a policy are inconsistent, the written 
portion prevails, as it expresses the special agree- 
ment and declared intention of the parties at the 
time of the contract, and the printed parts should 
be construed in a qualified sense so as to confine 
them as is said ‘to the declared purpose and inten- 
tion of the parties as expressed in the written 
clauses.’ This principle is too well settled to need 
the citation of authorities. Webster defines a drug 
as including any mineral substance used in chemical 
operations, and the court cannot say that as matter 
of law benzine is not included in that term. This 
question as well as the one whether benzine is an 
article usually kept in a country store were proper 
questions for the jury, and should have been sub- 
mitted to them if there was any evidence legiti- 
mately in the case upon either question. There was 
evidence that at the time the policy was granted the 
defendant’s agent made statements that benzine was 
included in the policy, and we think this competent 
evidence, legitimately tending to show that fact; 
it was the construction that the company itself put 
upon the terms used in the policy, and it would be 
rank injustice for them now to escape a just liability 
upon any such pretext. If a company insures goods, 
using in the description of them general terms, and 
tells the insured that the description includes ben- 
zine, they should be estopped in case of loss from 
claiming that benzine is prohibited, not permitted 
upon the premises, that he cannot recover its value, 
and that its being there renders his insurance upon 





other property void, an apt illustration of the old 
adage of adding insult to injury.” Contra, Lan- 
caster Fire Ins. Co. v. Lenheim, 89 Penn. St. 497; 
8. C., 38 Am. Rep. 778. See note, 33 Am. Rep. 
781; 22 Alb. L. Jour. 204. 


The subject of conditional sales, which has at- 
tracted so much attention of late (ante, 185, 226, 
264, 280), has recently been passed upon by the Ala- 
bama Supreme Court, as we learn from the Southern 
Law Journal. In Holman v. Lock’s Adm’r, 51 Ala. 
287, the present New York doctrine as to the title 
of bona fide purchasers was declared in a short 
opinion without particular consideration. In Sum- 
ner v. Woods, 52 id. 94, the contrary doctrine was 
pronounced in an equally brief manner, citing Mar- 
tin v. Mathiot, 14 8. & R. 214. In Dudley v. Abner, 
Ala. 572, the same doctrine was pronounced in a care- 
fully-considered opinion, citing Wait v. Green, 36 
N. Y. 556, and adopting the explanation of it by 
Grover, J., in Ballard v. Burgett, 40 id. 314, and 
also relying on Martin v. Mathiot, supra. But now 
these latter cases are overruled, and Holman vy. 
Lock’s Adm’r is re-established in the Alabama court, 
in Fairbanks v. Eureka Company. The Pacifie Coast 
Law Journal says the California doctrine is in accord 
with our present doctrine, citing Kohler v. Hayes, 41 
Cal. 455; Cardinell v. Bennett, 52 id. 476; Hegler v. 
Eddy, 53 id. 597, and remarking, ‘‘ we find the rule 
of the Pennsylvania decisions obtaining in no other 
State.” Kentucky must be excepted, as we have 
seen. 


In Susquehanna Mut. Ins. Co. v. Pauhannock Toy 
Co., the Pennsylvania Supreme Court have recently 
held that it is prima facie sufficient for an assured 
to mail notice and proofs of loss, properly directed, 
to the home office of the insurance company. It is 
not in contemplation of the parties that such notice 
should be served upon the company by special mes- 
senger. This is a point not elsewhere explicitly 
decided to our recollection. After alluding to the 
practice of mailing notice of dishonor, the court 
say: ‘* When a policy requires notice of loss to be 
given forthwith by the assured to the assurer, and 
is silent as to mode of service, is not the necessity 
equally great for adopting, as a legal presumption, 
prima facie, until disproved, that the assured re- 
ceived the notice, from the fact that it was properly 
addressed and delivered in the post-office? It is 
common to send by mail the policies, the notices of 
loss, proofs of loss, and in case of mutual com- 
panies, the notices of assessments. In a valuable 
work, Wood on Ins. 702, it is remarked that in the 
construction of the policy and its various condi- 
tions the evident intent and purpose of the parties 
is to be looked to, and as in the case with insur- 
ance companies they are generally located at 
great distance from the insured, it cannot rea- 
sonably be supposed that they expected or intended 
that the assured should, in person or by agent, de- 
liver the proofs of loss, but that he should execute 
them with due diligence, and with equal diligence 
send them to the company by mail, which is now 








364 


THE ALBANY LAW JOURNAL. 











the principal medium through which the commer- 
cial business of the world is transacted. A contrary 
rule gives undue force to arbitrary conditions, and 
jeopardizes too seriously the interests of the assured. 
This view seems correct with reference to notice of 
loss required to be sent forthwith. With respect 
to proofs of loss, where time is allowed for deliv- 
ery, there is not the same necessity, and possibly 
not the same intent of the parties. Considering the 
widely extended and peculiar business of insurance, 
the evident general understanding of the parties as 
to service of notices, as well as the well-known 
usage where a notice is required to be sent immedi- 
ately to a company not in the same town where the 
insured lives, but located a considerable distance 
therefrom, the sending by mail is prima facie evi- 
dence of service. It may not be conclusive, as in 
the case of commercial paper, but the reason is 
quite as strong that it should be prima facie suffi- 
cient. The usage and the rule of evidence arise 
from the intent and purpose of the contracting par- 
ties, as well as their convenience or necessity.” 
Similar doctrine has been held as to notice of dis- 
solution of partnership to the public and actual 
dealers. Austin v. Holland, 69 N. Y. 571; 8. C., 
25 Am. Rep. 246, and note, 249. 





LEASE OF REAL AND PERSONAL PROP- 
ERTY— DESTRUCTION BY FIRE— 
APPORTIONMENT — INSURANCE 
FOR BENEFIT OF LANDLORD. 


HE case of Whitaker v. Hawley, 25 Kans. 674, is 
a very interesting one. It holds that where real 
and personal property are leased by a single instru- 
ment for an amount in gross, and the personalty is 
a substantial part of the property leased, its de- 
struction without the fault of the lessee, by fire or 
otherwise, entitles the lessee to an apportionment 
of the rent; and where the lease binds the lessee to 
insure the personalty in a specified amount for the 
benefit of the lessor, and he fulfills this covenant, he 
is relieved by the destruction of all the leased prop- 
erty by fire from the subsequent payment of any 
rent. The court also doubt, after a careful and 
learned review, upon principle and _ authority, 
whether the common-law doctrine that the lessee is 
bound for the rent in spite of the destruction of the 
buildings by fire, is in force in Kansas, but put the 
decision upon the other grounds. It may be profit- 
able to review the adjudications upon both the de- 
cided points. 

1. As to the apportionment. In Womack v. Mc- 
Quarry, 28 Ind. 103, there was a lease of a saw- 
mill and one room in an adjoining factory. Both 
being destroyed by fire, it was held that the tenant 
was discharged from rent for the room, but not for 
the saw-mill. The court said: ‘‘This exception 


applies only to cases where the demise is of part of 
an entire building, as a cellar or upper room; and it 
is founded upon the idea that in such cases it is not 
the intention of the lease to grant any interest in 
the land, save for the single purpose of the enjoy- 
ment of the apartment devised, and when that en- 





joyment becomes impossible by the destruction of 
the building, there remains nothing upon which the 
demise can operate.” This is the doctrine of Win- 
ton v. Cornish, 5 Ohio, 477, a lease of a store-room 
and cellar. Here the court asked: ‘‘Can the 
lessees of cellars, holding by such leases as this, 
cover themselves in their cellars and prevent the 
entry of their landlords to reconstruct their houses ? 
Can the lessees of basement stories of public build- 
ings, with leases such as this, when the edifices are 
destroyed by fire, roof the basement story, and pre- 
vent the agents of the public from entering to recon- 
struct the edifice?”” This case was followed in 
Kerr v. Merchants’ Exchange Co., 3 Edw. 315, a lease 
of aroom in the merchants’ exchange. The same 
was held in Graves v. Berdan, 26 N. Y. 498, a lease 
of upper rooms, two judges dissenting, and in 
Stockwell v. Hunter, 11 Metc. 448, a lease of a cel- 
lar, citing the Kerr and Winton cases. 

The cases of leases of real and personal property are 
very rare. In Bussmanv. Ganster, 72 Penn. St. 285, 
it is said, obiter: ‘‘Even in the case of a lease of 
chattels with a house, where the chattels are all de- 
stroyed without any fault of the tenant, the better 
opinion seems to be that it affords no ground for de- 
fense pro tanto.” In Fay v. Holloran, 35 Barb. 295, 
it is said: ‘* Rent cannot be reserved out of chattels 
personal. If such chattels are demised with land, 
at an entire rent, the rent issues out of the land 
only.” So, in respect to a similar lease, it is held 
in Jones v. Smith, 14 Ohjo, 606, that the rent cannot 
be apportioned between lessor and assignee; but 
this was where the assignment did not mention the 
personalty. ‘‘If the plaintiff recover, it is because 
the rent reserved is in respect to the land, and not 
increased by the personalty.” To the same effect 
are Sutliffe v. Atwood, 15 Ohio St. 185; Furewell 
v. Dickenson, 6 B. & C. 251. 

On this point the court in the principal case cite 
LeTavemer’s case, 1 Dyer, 15, where the lease being 
of sheep and land, and the sheep died, the rent was 
apportioned, and conclude: ‘‘Indeed, there would 
seem to be no just reason for denying apportion- 
ment, even though the common-law doctrine in re- 
spect to leases of real estate be conceded. Mingling 
real and personal property in a single lease ought 
not to prevent the accepted rules concerning the 
hiring of each to be applied whenever application 
is possible.” 

2. As to the insurance. In Leeds v. Chatham, 1 
Sim. 146, where the tenant had covenanted to re- 
pair, it was held that a tenant has no equity to com- 
pel his landlord to apply insurance moneys received 
by him on the destruction of the demised buildings, 
in rebuilding, or to restrain the collection of rent 
until the same are so applied. The court said: 
‘*The plaintiff might have provided in the lease for 
a suspension of the rent in the case of accident by 
fire; but not having done so, a court of equity can- 
not supply that provision which he has omitted to 
make for himself.” The court laid stress on the 
fact that the landlord’s insurance was designed to 
protect him against his covenant in the lease to re- 
build certain portions in case of fire, and although 
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there was a surplus, ‘‘ upon what principle can it be 
that the plaintiff’s situation is to be changed by 
that precaution on the part of the defendant, with 
which the plaintiff had nothing whatever to do?” 

This decision was followed in Lofft v. Dennis, 1 
El. & El. 474, an action for use and occupation. 
Lord Campbell, C. J., said: ‘‘I cannot see why 
the fact of the landlord having received the insur- 
ance money entitles the tenant to be relieved from 
his liability for rent any more than if the landlord 
had won that amount in a lottery; there is no priv- 
ity in either case between the defendant and the 
party from whom the money comes.” 

These two cases are cited with approval arguendo, 
in Sheets v. Selden, 7 Wall. 416, 424. 

The same doctrine was declared in Bussman v. 
Ganster, 72 Penn. St. 285, where the lease included 
‘counters, shelving, and other fixtures.” So in 
Magaw v. Lambert, 3 Penn. St. 444, it was thus held, 
the court saying: ‘‘It was not the rent which was 
insured, but the premises out of which it issued; 
and the tenant could not say that the company had 
paid it for him.” 

In Kingsbury v. Westfall, 61 N. Y. 356, the same 
doctrine was extended to the lessee’s surety. The 
court said: ‘‘The plaintiff was under no obliga- 
tion to the lessees of the premises, or the defend- 
ant, to procure an insurance on the buildings against 
loss by fire. It was an act of prudence on his part 
to appropriate from his own means, derived from 
that property or other sources, as should be neces- 
sary to save himself from the ultimate loss of his 
buildings by that cause. I have not been able to 
discover any claim, legal or equitable, in favor of 
the lessees or the defendant upon that fund, or any 
part of it, to indemnify them against loss. It was 
not procured by the means or for the benefit of 
either of them; and notwithstanding it was thought 
by the chancellor, in Brown v. Quilter, Amb. 621, 
that the fact that the landlord received the insur- 
ance money for the house which was burned, and 
did not rebuild it, raised an equity in favor of the 
tenant; the suit was settled, no judgment was ren- 
dered in it, or principle settled justifying its being 
regarded as authority. If the plaintiff had the day 
before the fire sold the premises for their full value, 
reserving to himself the rent to accrue, and in that 
way, instead of by insurance, escaped loss, it clearly 
would be no ground for diminishing the rent re- 
served for the residue of the term. No good reason 
can be assigned why an abatement of the rent should 
not be allowed as well in the one case as in the 
other.” In this case there was no covenant to keep 
in repair. 

In Salmon v. Matthews, 8 M. & W. 827, it was 
thought that the rent might be apportioned, but the 
case was more strongly put on another ground. In 
Newman v. Anderton, 5 B. & P. 224, it was held that 
the rent was distrainable. So in Mickle v. Miles, 31 
Penn. St. 20. But in Newton v. Wilson, 3 Hen. & 
M. 470, rent from chattels, parcel of the demise, 
was held apportionable. (In this case the lease was 
of land and a mill and a black slave miller.) The 
courtreferring to Gilbert’sdoubt of the apportionabil- 





ity in case of a lease of land and sheep (Rents, 187), 
regard the question in the light of possibility of 
computation only. They say: ‘‘If the tenant had 
been evicted of the 200 acres of land adjoining the 
mill, but not of the mill itself, or vice versa, the rent 
should have been apportioned according to the real 
value of that which remains in his hands. Why 
might not the jury, upon similar principles, have 
apportioned the loss which the tenant sustained by 
the departure of the miller?” etc. 

On this point the court distinguished the princi- 
pal case from the cases above, by reason of the 
covenant to insure for the landlord’s benefit. They 
say: ‘‘It was never doubted that by contract this 
obligation might be limited or removed. By the 
lease, then, as a whole, the tenant was to pay rent 
for the use of the property, and in addition, pur- 
chase a guaranty to the landlord that in case such 
use should fail by reason of fire, he should receive 
the value of the property destroyed. When the lat- 
ter comes into force, is it not plain that the former 
ceases? Was not the one intended as a substitute 
for the other ? Suppose, instead of contracting to pro- 
cure insurance, the tenant had contracted himself to 
insure the property, so that in case of destruction by 
fire he was bound to pay the value; would it for a 
moment be doubted that the rent ceased when the 
obligation to pay the value arose? * * * If the 
contract to pay to insure is so manifestly inconsist- 
ent with the obligation to pay rent that the latter 
gives way when the former becomes operative, the 
same principle applies when the contract is to fur- 
nish insurance. While the contrast is not so glar- 
ing, it is still obvious that the insurance is to take 
the place of the rent. The insurance is a provision 
to compensate the landlord when the rent fails, and 
not a provision to double the rent.” 

In regard to the obvious objection that the insur- 
ance was only on the personalty, the court say: 
‘‘The contract concerning insurance was a single 
provision; it shows that the parties contemplated 
the possibility of fire, and made their stipulations 
accordingly; and whether that insurance was for a 
definite amount on all the property, or the full value 
of either the real or the personal, is immaterial; it 
is the contract provision for the possibility of fire.” 
The defect in this reasoning is this: it is the land 
that is rented, and the /and cannot be insured, and 
remains to the tenant after the fire, and he may use 
it as he pleases. The doctrine of apportionment we 
assent to; the other is more doubtful. 


——__>____ 


STREET RAILROADS. 


ORIGIN. 


TREET railroads were chartered in this country in 
1853, and were in operation a few years later. (1) 





(1) ““Easton’s Street or Horse Power Railways.” The first 
horse railroad in New England was incorporated May 25, 1858, 
known as the “ Cambridge Railroad Company,”’ Boston, Mass. 
It was finished March 26, 1856. In New York and Philadelphia 
street railroads were chartered in 1854. In Cincinnati, Chi- 
cago and western cities, 1859 and thereabouts. 
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They were introduced in England in 1859 and in opera- 
tion in 1861. (2) 

Tramways for private use, running upon wooden 
rails, had been operated in the coal mines of England 
in the latter part of the seventeenth century. In 1767 
rails of pig iron were substituted for timber. Subse- 
quent improvements led to the adoption of cast iron 
tram-plates with upright ledges, and carriages drawn 
over them by single horses were employed as public 
conveyances, before the introduction of steam as a 
motive power. (3) 

The use of the streets of cities was obtained, as is 
seen, many yeurs later. 

ORGANIZATION. 

Street railroad companies are organized under gene- 
ral of special acts of incorporation, according as the 
laws of the State provide for general or special legisla- 
tion. In New York, Illinois, Ohio, Michigan and 
Massachusetts, general acts of incorporation exist (4) 
and under them street railroad companies have been 
organized in those States. (5) In some of the other 
States also general statutes provide for the organiza- 
tion of street railroad companies. (6) 

These statutes generally require that the company 
shall be composed of not less than a certain number, 
by whom, or some of whom, the articles of association 
shall be signed; that the articles of association shall 
specify the name of the corporation, length of road, 
proposed route, the amount of capitai stock, a cer- 
tificate of which facts duly acknowledged and certified 
shall be filed in the office of the secretary of State, or 
otherwise officially recorded. The articles of incorpo- 
ration are also, in some States, required to contain the 
names of the stockholders, their respective residences 
and the number of shares held by each, the term of 
the existence of the corporation and the names of 
those who shall be directors for the first year, (7) that 
the directors or a majority of them shall be residents 
of thecities and towns in which the railway is located, 
and that a map of the route be properly recorded. (8) 


COMPENSATION. 

Before the passage of statutes upon the subject, it 
was generally held that lot owners on streets along 
which the road was constructed were not entitled to 
compensation. While the final conclusions of the 
court with reference to steam roads were that property- 
holders were entitled to compensation, it was held 
that there being a decided difference between roads 
operated by animal and steam power in their effect 
upon the land of adjacent proprietors, the former 
should not be compelled to pay for the use of the 
streets. * 

LocaTIon. 

While the authority for the construction of street 

railroads is derived from the Legislature of the State 





(2) American Encyclopeedia, vol. 13. 

(3) “ Redfield on Railways,” vol. 1, ch. 1; American Ency- 
clopeedia, vol. 13. The Stockton & Darlington railroad was 
one of the first in use, in 1825. 

(4) New York, 1848 and 1850; Illinois, 1849; Ohio, 1854 ; Michi- 
gan, 1855, and Massachusetts, 1872. 

(5) New York, Laws 1854, Statutes at Large, vol. 7, 906. Laws 
1876, ch. 214; Illinois, Laws 1859. R. S. Illinois, 1874; Coth- 
ran’s Annotated Code, ch. 66 (1886); Ohio, Sayler’s Statutes, 
ch. 83 (1861) ; R. S. Ohio, 1880, §§ 2501-5 and 3437-3443; Michi- 
gan Compiled Laws, 1871, p. 830; Laws 1867, p. 46; Massachu- 
setts, Sup. to Gen. Stat., vol. 1, 1860-72; Acts and Resolves of 
Massachusetts, 1871 to 1874, ch. 29. 

(6) Alabama Code, 1876, art. 4; California Civil Code, 1880, 
titles 3 and 4 ; Indiana, Acts 1861, p. 75; Davis’ Sup., vol. 3, ch. 
279; acts 1865, p. 63; Acts 1879, p. 175; Nebraska, Laws 1877, p. 
135; Pennsylvania, Laws 1878, p. 118; Laws 1879, p. 9, cities 2d 
and 3d class. 

(7) Michigan Compiled Laws, 1871, p. 830. 

(8) Massachusetts, Acts and Resolves, 1874, ch. 29. 

* American Law Review, June, 1881. 





under which they are incorporated, the location of the 
route is by statutory provisions, subject to municipal 
control. The power conferred by statute upon cities 
and towns to locate the route of street railroads ig 
generally centered in the common council, board of 
supervisors, or other corporate municipal authority. 
This power is in most instances conditioned upon ob- 
taining the consent of the property-holders along the 
proposed route, representing a majority in interest of 
such owners, or upon the payment of compensation 
therefor. 

In Alabama. —‘‘ Such corporation shall have power 
to construct, maintain and use a street railroad upon 
the streets and upon the line and between the termini 
named in the certificate, upon such terms and in such 
manner as may be authorized by an ordinauce or other 
lawful act of the proper corporate authorities of the 
city or town in which it is proposed to build and use 
the street railroad.”’ (9) 

Arkansas. — Mayor and council may contract with 
individuals for the coustruction of street railroads. 
Laws 1874, p. 9. 

California.— ‘* Authority to lay railroad tracks 
through the streets and public highways of any incor- 
porated city or town may be obtained for aterm of 
years, not exceeding fifty, from the trustees, council 
or other body to whom is intrusted the government of 
the city or town, under such restrictions and limita- 
tions, and upon such terms and payment of license- 
tax as the city or town authority may provide.”’ (10) 

Illinois. —‘* No such company shall have the right to 
locate or construct its road upon or along any street 
or over any public ground in any incorporated city, 
town or village, without the consent of the corporate 
authorities of such town or village, nor upon or along 
any road or highway, or upon any public ground, with- 
out any incorporated city, town or village, except upon 
the consent of the county board. Such consent may 
be granted for any period, not longer than twenty 
years, on the petition of the company, upon such terms 
and conditions, not inconsistent with the provisions 
of this act, as such corporate authorities or county 
board, as the case may be, shall deem for the best in- 
terests of the public; provided no such consent shall 
be granted unless ten days’ public notice of the time 
and place of presenting such petition shall have been 
first given by publication in some newspaper published 
in the city or county where such road is to be con- 
structed, and accepted upon the condition that the 
company will pay all damages to owners of property 
abutting upon the streets, alley, road, highway or pub- 
lic ground upon or over which such road is to be con- 
structed, which they may sustain by reason of the 
location or construction of the road; the same to be 
ascertained and paid in the manner provided by law 
for the exercise of the right of eminent domain.”’ (11) 

Indiana. — Act 1861, p. 75. ‘Nothing in this act 
contained shall be so construed as to take away from 
the common council of incorporated cities the exclu- 
sive powers now exercised over the streets, highways 
and bridges within the corporate limits of such cities; 
all street railways which may be organized under the 
provisions of this act shall first obtain the consent of 
such common council to the location, survey and con- 
struction of any street railroad through or across the 
public street of any city before the construction of the 
same maybe commenced.”’ 

Iowa. — ‘* They (cities and incorporated towns) shall 
also have the power to authorize or forbid the location 
of tracks for railways and street railways in all streets, 
alleys and public places, but no railway track can thus 
be located and laid down until after the injury to 


(9) Alabama Code, 1876, article 4, § 1921. 

(10) Civil Code California, title 4, § 497. 

(11) Illinois R. S., p. 784; Cothran’s Annotated Code (1880), 
ch. 66. 
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property abutting upon the street, alley or public 
place upon which such railway track is proposed to be 
located and laid down, has been ascertained and com- 
pensated in the manner provided for taking property 
for works of internal improvement in chapter 4 of 
title 10 of the Code of 1873.’’ (12) 

Massachusetts. —‘‘The board of aldermen of any 
city or the selectmen of any town may, upon the peti- 
tion of such directors or a majority thereof, locate the 
tracks of such proposed corporation within their re- 
spective jurisdictions, provided that before proceeding 
to locate such tracks they shall give notice to all parties 
interested, by publication in such newspapers or other- 
wise as they may determine, at least fourteen days 
before their meeting, of the time and place at which 
they will consider such location. After the meeting 
of all parties interested, they shall pass an order refus- 
ing such location or granting the same or any portion 
thereof, under such restrictions as they may deem the 
interests of the public may require; and the location 
thus granted shall be deemed and taken to be the true 
location of the tracks of the corporation, if its accept- 
ance thereof in writing is filed with said mayor and 
aldermen or selectmen within thirty days after receiv- 
ing notice thereof.” (13) 

Michigan. — ‘** Any street railroad corporation organ- 
ized under the provisions of this act may, with the 
consent af the corporate authorities of any city or 
village governed in and by an ordinance or ordinances 
duly enacted for that purpose, and undersuch rules, reg- 
ulations and conditions as in and by such ordinance or 
ordinances shall be prescribed, construct, use, maintain 
and own a street railway for the transportation of pas- 
sengers in and upon the lines of such streets and ways 
in said city or village as shall be designated and granted 
from time to time for that purpose in an ordinance or 
ordinances granting such consent; and no such rail- 
way company shall construct any railway in the streets 
of any city or village until the company shall have 
accepted in writing the terms and conditions upon 
which they are permitted to use said streets; and any 
such company may extend, construct, use or maintain 
their road in and along tho streets or highways of any 
township adjacent to said city or village, upon such 
terms and conditions as may be agreed upon by the 
company and the township board of the township, 
which agreement and the acceptance by the company 
of the terms thereof shall be recorded by the township 
clerk in the records of his township.’’ (14) 

Missouri.—No law shall be passed by the General 
Assembly granting the right to construct and operate 
astreet railroad within any city, town, village, or on 
any public highway, without first obtaining the con- 
sent of the local authorities having control of the street 
or highway proposed to be occupied by such street 
railroad, and the franchise so granted shall not be 
transferred without similar assent first obtained. (15) 

Nebraska.—Any number of persons may be associ- 
ated under the general laws of this State providing for 
the creation of corporations for the purpose of con- 
structing and operating a street railroad within any of 
the streets of this State upon procuring the consent of 
a majority of theelectors of any such city as hereinaf- 
ter provided. 

The question of the consent of a majority of the 
electors to be determined by submitting it to the 
electors of such city at an election for that purpose, of 
which election it shall be the duty of the mayor to give 
at least ten days’ notice by publishing the notice in 
some newspaper, which notice shall state the termini 
of such proposed railroad, and the street or streets 





(12) Iowa, McClain’s Annotated Statutes, 1880, § 464. 
(13) Massachusetts Acts and Resolves, 1874, ch. 29. 
(14) Michigan Compiled Laws, 1871, § 18 (2514), p. 840. 
(15) Missouri Const., 1875, art. 12, § 20. 


through which it is proposed to construct the same. 
(16.) 

New Jersey.—Consent of numerical majority of 
property owners along proposed route. Act 1870. The 
Paterson & Passaic Horse R. R. Co. v. The Mayor & 
Aldermen of the City of Paterson, 24 N. J. Eq. 158 
(1873). 

Ohio. — Application must be made in writing to 
council, which prescribes by ordinance the conditions 
upon which the road shall be constructed. 

‘** No ordinance for such purpose shall be passed until 
public notice of the application therefor has been given 
by the clerk of the corporation in one or more of the 
daily papers, if there be such, and if not, thenin one 
or more of the weekly papers published in corporation, 
for the period of at least three consecutive weeks; and 
no grant shall be made except to the corporation, in- 
dividual or individuals that will agree to carry passen- 
gers upon such proposed railroad at the lowest rate of 
fare, and shall have previously obtained the written 
consent of a majority of the property holders on the 
line of the proposed street railroad represented by the 
feet front of lots abutting on the street along which 
such road is proposed to be constructed.” (17) 

West Virginia. — No law shall be passed granting 
the right to construct street railroad within any city, 
town, etc., without consent of the local authorities 
having control of the highway, etc. (18) 

Wisconsin. — Permission from common council re- 
quired to construct street railroad, upon such terms 
as council may impose, and authority to extend its 
road into adjacent towns with the consent of a ma- 
jority of the supervisors of such towns. Required to 
pay a license fee which council may prescribe for cars 
in use upon the road. (19) 


LIABILITY. 

Passengers standing on platform.—Passengers stand- 
ing on the platform of street cars are guilty of negli- 
gence when there is room inside. (20) But the pre- 
sumption of negligence is rebutted on showing that 
the car is full and no room inside, and that the con- 
ductor received the fare from the passenger, (21) and 
standing on the front platform, even when there is 
room inside, does not constitute per se negligence, 
when the injury is incurred by the fault of the com- 
pany’s servant. (22) So where one was compelled to 
ride on the platform of a car by aconductor, being 
ordered to give up his seat inside, the company was 
held liable for an injury incurred by careless driving, 
(25) or was induced to ride there by the invitation of 
the conductor without pay. (24) 

But standing in an unsafe position upon the platform 
ofacarafteran opportunity is afforded the passenger 
of exchanging it for a safer one is contributory negli- 
gence, (25) though it is not negligence per se to omit to 

take hold of the railing to prevent being thrown off. 
(26) 


(16) Nebraska Laws, 1877, p. 135, §§ 1, 4. 

(17) Ohio R. S., 1880, §§ 2501-2505 and 3437-3442, 

(18) West Virginia Const., art. 11, § 5. 

(19) Wisconsin Statutes, 1871, §§ 93-96. 

(20) Clark v. Eighth Avenue R. Co., 32 Barb. 657: S. C., 36 N. 
Y. 135: Solomon v. Central Park R. Co., 1 Sweeney, 298; 
Maguire v. Middlesex R. Co., 115 Mass. 239 (1874); Ginna v. 
Second Avenue, 67 N. Y. 596 (1876). 

(21) Clark v. Eighth Avenue R. Co., Y. 135, and cases 
supra. Also, Augusta, etc., R. Co. v. non 55 Ga. 126; Meesel 
v. Lynn, etc., R. Co., 8 Allen, 234; Huelsenhamp v. Citizens’ 
R. Co., 37 Mo. 587; S. C., 34 id. 45. 

(22) Burns v. Bellefontaine R. Co., 50 Mo. 139; Maguire v. 
Middlesex R. Co., supra. 

(23) Sheridan v. Brooklyn, etc., R. Co.,36N. Y. 39. 

(24) Wilton v. Middlesex R. Co., 107 Mass. 108; contra, Bal- 
timore, etc., R. Co. v. Wilkinson, 30 Md. 224. 

(25) Wardv. Central Park, etc., R. Co. 11 Abb. Pr. 411 (N. C.); 
8. C., 42 How. Pr. 289. 

(26) Ginna v. Second Avenue, supra. 
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Passengers alighting.—Passengers in getting off 
street cars must have a reasonable time to alight, and 
when requested the conductor must stop the car long 
enough to allow them to do so. (27) But if the con- 
ductor is not notified of passengers’ intention to alight 
and if he does not know or have the means of knowing 
the fact, the passenger so injured is guilty of contrib- 
utory negligence. (28) A refusal of a conductor how- 
ever to stop the car would not justify the passenger 
in getting off the front platform of the car while it is 
in motion. (29) But where a boy of ten years wrong- 
fully got on a car and was allowed to remain without 
paying his fare, and while thecar was going ata dan- 
gerous speed was ordered off, and accordingly jumped 
off and was injured the company was held liable. (30) 
It was left to the jury in another case where plaintiff 
requested the conductor to stop the car, but he re- 
fused and ordered him to jumpoff. (31) It is usually a 
question of fact for the jury whether those in charge of 
acar are negligent in allowing a passenger to stand 
upon or get on or off the front platform, and in not 
sooner stopping the car. (32) And where plaintiff, a 
child of five years, with another of eleven years, got on 
the front platform of a street car and the driver 
allowed them to continue in that position, and in 
attempting against the remonstrance of the driver to 
get off while the car was in motion the plaintiff was 
hurt it was held negligence as matter of law in the 
driver to allow children so young to ride on the plat- 
form, and that tho company was liable. (33) 

Ejection. — For non-payment of fare, for disorderly 
conduct, passengers may be removed from street cars. 
Even though the person has not committed any act of 
offense, if he is so intoxicated that he is likely to be- 
come offensive to other passengers he may be ejected 
from the car. (34) Whether it is due care and a proper 
exercise of the right to do so while the car is in motion 
isa question of fact for the jury, and not of law for 
the court. (35) 

The company is not responsible for the malicious or 
wanton acts of their servant which have caused injuries 
by ejecting passengers, as where plaintiff, a female 
passenger, desiring to alight, passed out upon the plat- 
form and requested the conductor to stop the car and 
refused to get out until the car had come toa full stop, 
whereupon and while the car was still in motion he 
threw her from the car with great violence out upon 
the pavement, it was held that the company could not 
be bound, (36) and where a boy riding on a car was 
willfully struck by the driver and thereby thrown off 
the car and the wheels passed over him, it was held 
that the company was not liable for the act of the 
driver in striking the boy, but was liable for negligently 





(27) Coltv. Sixth Avenue R. Co., 33 N. Y. Sup. Ot. 189; Pow- 
lin v. Broadway, ete., R. Co., 61N. Y. 621. 

(28) Nichols v. Middlesex R. Co., 106 Mass. 463; Cram v. 
Metropolitan R. Co., 112 Mass. 38. But see Mulhado v. 
Brooklyn City R. Co., 30 N. Y. 370. 

(29) Crain v. Metropolitan R. Co., supra. 

(30) Lovett v. Salem, ete , R. Co., 9 Allen, 557. 

(31) Wyatt v. Citizens’ Railway Co., 55 Mo. 485. 

(82) Thompson’s Carriers of Passengers, p. 445; Crissey v. 
Hestonville, etc., R. Co.,75 Penn. St. 83; Maherv. Central 
Park R. Co., 67 N. Y. 52(affirming S. C., Jones &8., p. 155). 

(33) Pittsburgh, etc., R. Co. v. Caldwell, 74 Penn. St. 421; 
Brennan v. Fairhaven, etc., R. Co., 45 Conn. 284; Philadel- 
phia, etc., R. Co. v. Hassard, 75 Penn. St. 367; East Saginaw 
City R. Co. v. Bohn, 27 Mich. 508; Wilton v. Middlesex R. 
Co.,107 Mass. 108; S. C., 125 Mass. 130; Day v. Brooklyn, etc., 
R. Co., 12 Hun, 435. 

(34) Vinton v. Middlesex R. Co., 11 Allen, 304. 

(35) Thompson’s Carriers of Passengers; Lovett v. Salem, 
etc., R, 9 Allen, 557: Murphy v. Union R. Co., 118 Mass. 
228; Healey v. City, etc., R. Co., 28 Ohio St. 23; Sanford v. 
Eighth Avenue R. Co.,23 N. Y. 343; Higgins v. Watervliet 
Turnpike Co., 46 N. Y. 23. 

(36) Isaacs v. Third Avenue R. Co., 47 N. Y. 122. 





driving over him. (37) But the company is of course 
responsible for the acts of the employee within the 
scope of his employment, and where plaintiff was a 
passenger in defendant’s horse car, had paid his fare, 
and was forcibly thrown from the car by the con- 
ductor, who claimed that he was drunk and disorderly 
when the evidence showed that he was not. “The 
duty of deciding,” said the court, ‘‘is cast upon the 
conductor. He represents the defendant. He may 
misunderstand or misjudge the facts; he may act 
unwisely and imprudently, but the business of pre- 
serving order and enforcing the regulations of the 
company is committed to him; for his acts in that 
business the company are responsible.” (38) 

Injuries to travellers. — The subject has been pretty 
fully treated of in an extensive work on negligence. 
(39.) W. H. WHITTAKER. 

CINCINNATI, OHIO. 

eieiamniipmmaatin 
PATENT MAY BE REACHED BY CREDIT- 
OR’S BILL. 


NEW YORK COURT OF APPEALS, OCTOBER 4, 1881. 





GILLETTE V. BATE. 

A debtor, with intent to defraud his creditors, without consider- 
ation assigned to W., who assigned to the debtor's wife, 
an interest in a patent owned by him, and in unpatented 
inventions. A corporation was then organized and shares 
of stock therein issued to the wife, in consideration of her 
transfer to it of her interest in the patent and the inven- 
tions. The patent had no value because the residue of 
the thing patented was covered by prior patents, The 
corporation purchased those patents which rendered its 
stock valuable. Held,that a judgment creditor of the 
debtor could reach the stock issued to the wife and apply 
it to the payment of the debt. 

A patent may be reached by a creditor’s bill, and the debtor 
cannot set up that itis invalid for want of utility or novelty 
and therefore not property. 


CTION in the nature of a creditor’s bill. Sufficient 
facts appear in the opinion. From a judgment in 
favor of plaintiff defendants appeal. 


Winchester Britton, for appellant. 
Ira D. Warren, for respondent. 


ANDREWS, J. This case comes here upon the find- 
ings of the judge and exceptions, without the evi- 
dence; and it is therefore to be taken as true, as found, 
that the transfer of the judgment debtor to Wickes, 
and by him to Harriet R. Bate, the judgment debtor's 
wife, of two-thirds of the patent owned by him, and 
of his unpatented inventions, was made without any 
consideration, and with intent to defraud his creditors. 
The corporation, the stock of which, issued to Harriet 
R. Bate, is sought to be reached in this action, was 
organized by Wickes, the owner of one-third of the 
patent and inventions, and John R. Bate, the judg- 
ment debtor, acting as attorney for his wife, upon the 
basis of a patent and inventions transferred to the 
corporation. The two hundred shares of stock stand- 
ing in the name of Mrs. Bate were issued to her in 
payment for her interest in the patent and inventions 
so transferred. Onc hundred shares were issued to 
Wickes in payment for his interest. The company, 
after having issued the three hundred shares, retained 
five hundred shares, and subsequently, by the sale of 
the reserved stock and by money borrowed on its 
credit, purchased and procured other patents from 
other parties, and thereby the stock became valuable. 
The judgment debtor was the patentee and inventor 
of the processes embraced in the patent and inven- 
tions originally acquired by the company. Wickes 
acquired his title to one-third interest by purchase 





(37) Pittsburgh, etc., R. Co. v. Donahue, 70 Penn. St. 119. 
(88) Higgins v. Watervlict Turnpike Co., 46 N. Y. 23. 
(39) Thomp. on Neg., vol. 1, pp. 392, 400. 
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from Jobu R. Bate concurrently with the transfer of 
the two-thirds to Harriet R. Bate. He paid for his 
interest $5,000 in cash, and agreed to pay contingently 
$5,000 in addition, which was subsequently paid. But 
the court, on the request of defendants, found that at 
the time of the transfer of the patent and inventions 
by John R. Bate to Wickes and Harriet R. Bate, the 
patent was of no value, for the reason that so much of 
the so-called patented invention as was new had no 
utility and because tho residue of the thing patented 
was covered by a prior patent, which facts together, as 
the court found, rendered the patent of no value. It 
is conceded that the right acquired by a patentee on 
the issue of a valid patent is property which is subject 
to the claims of creditors, and may be reached by 
creditor’s bill and applied to the payment of the debts 
of the patentee. This doctrine was expressly asserted 
by Nelson, J. in Stephens v. Cady, 14 How. (U. S.) 528, 
and has been recently adjudicated by the Supreme 
Court of California, in Pacific Bank v. Robinson, 24 
Alb. L. Jour. 32, and we entertain no doubt of its 
correctness. McDermott v. Strong, 4 Johns. Ch. 689; 
Spader v. Davis, 5 id. 280; S, C., 20 Johns. 554.* But 
it is insisted that a patent invalid for want of utility 
or novelty is not property, but isa void thing, and that 
creditors are not injured by its transfer by the patentee 
and cannot therefore set aside an attempted transfer, 
although made with intent to defraud them. This 
seems a singular answer for a debtor to make, who has 
assigned a patent with intent to defraud his creditors, 
and who by his assignment has assumed it to be prop- 
erty, and especially in a case like this, where the debtor 
concurrently with such assignment has sold an undi- 
vided interest for a large sam. 

The acts of Congress authorize patents to be issued 
for new and useful inventions, and utility and novelty 
are conditions precedent to tho validity of a patent; 
and in actions for infringement the want of these 
requisites is a good defense. But to avoid a patent for 
want of utility it must appear to be utterly worthless. 
If capable of any beneficial use, and not entirely frivo- 
lous and useless, is cannot be avoided on this ground. 
Vance v. Cumpbell, 1 Fisher, 483; Compton v. Belknap 
Mills, 3 id. 539. And this defense is not open for 
licensees who have accepted a license from the patentee 
and agreed to pay a royalty on the manufacture of the 
patented article. Weare of opinion that the defense 
of want of utility or novelty of the patent is not an 
answer to the creditors’ suit in this case. The finding 
does not show that the lack of utility or novelty had 
been ascertained by any judicial proceeding or other- 
wise, or was known to any of the parties to the trans- 
ferat the time. On the contrary, the clear implication 
is that all of them regarded the patent as of great 
value. Suppose the patent had never been assigned, 
would it be an answer to a creditor’s bill filed to reach 
it to show that in fact it was valueless? We think not. 
The issuing of the patent prima fucie confers on the 
patentee an exclusive right to make, use and vend the 
patented invention for a definite period; and this right 
is property. True, this presumptive right may in some 
cases and between some parties be revutted by proof. 
But we think a patentee, who on the application fora 
patent is required to swear that the invention is new 
and useful, cannot afterward defeat a creditor’s bill by 
proving the contrary, and that his fraudulent assignee 
stands in the same position. 

The judgment in this action subjects the stock issued 
to the debtor’s wife to the claim of the plaintiff, and 
it is said that this cannot be done for the reason that 
the patent assigned by Mrs. Bate had no value, and the 
present value of the stock is attributable to the pur- 
chase by the company of other patents. But the stock, 
when issued to Mrs. Bate, stood in the place of and 

Murray v. Ager, Supreme Court, Dist. 
332.—Ep. ALB. t. JOUR. 





* To same effect, 
Col., 28 Alb. L. J., 








represented her interest in the patent and inventions 
assigued. The reserved stock belonged to the com- 
pany, but she as one of the stockholders and by virtue 
of that relation had an interest iu it. The stock, by 
the successful management of the company, has be- 
come valuable. The stock when issued to Mrs. Bate 
could be reached by her husband’s creditors, because 
it represented the thing fraudulently transferred. The 
incidental advantage resulting from the appreciation 
in its value by the corporate management accrues to 
the creditors. The thing they now seek is the same 
thing it was in its origin, and that was liable to be 
taken by creditors. 

But it is claimed that the stock held by Mrs. Bate 
was issued to her in payment not only of her interest 
in the patent, but also of her interest in the unpat- 
ented inventions; and that the latter were not prop- 
erty in such sense that they could be reached by her 
husband's creditors. The conclusion is therefore 
claimed to follow that the claim of creditors against 
the stock must have the same relation to the whole 
stock as the value of the patent had to the value of the 
unpatented inventions. 

We are inclined to accede to the view of counsel that 
unpatented inventions are not property in such sense 
that they can be reached by creditors. The inventor 
of an unpatented improvement has an inchoate right 
to its exclusive use which he may perfect and render 
absolute by proceeding in the manner which the law 
requires. Taney, C. J., Gayler v. Wilder, 10 How. (U. 
8S.) 477, and the laws of Congress recognize the assign- 
ability of a perfected invention, although no patent 
has been issued. Act March 3, 1837, §6; act March 31, 
1839, §9; Curtison Patents, §168. But it is the patent 
ouly which gives an exclusive property; and while the 
right is inchoate, it is, we think, at least doubtful 
whether it has the characteristics of property so as to 
justify a compulsory transfer by the inventor. See 
Curtis on Patents, §175; Hesse v. Stevenson, 3 Bos. & 
Pul. 565. But we do not deem it essential to pass 
definitely upon this question. The transfer to Mrs. 
Bate of the patent and the unpatented inventions was 
one, single, indivisible act. No separate valuation, so 
far as appears, was put upon the unpatented inven- 
tions, upon the transfer to the company, nor does it 
appear that at any time they were considered to be of 
any value. The intent of the debtor was the same in 
transferring the inventions as in transferring the 
patent. The transfer of the latter was in law void, 
and we think that the court is not called upon, in the 
absence of any evidence that the inventions were of 
any value or that they were so considered, to modify 
the judgment so as to relieve the stock, or any part of 
it, from the plaintiff's claim. 

We think therefore the judgment should be affirmed. 

All concur, except Earl and Dauforth, JJ., dissent- 
ing. 

—___>____- 
AGREEMENTS BETWEEN ATTORNEY AND 
CLIENT. 


MASSACHUSETTS SUPREME JUDICIAL COURT, October 
10, 1881. 


ACKERT V. BARKER. 

An agreement between arm attorney, employed to collect an 
account, and his client, that the former is to receive as 
compensation for his services one-half of the sum collected, 
is unlawful in Massachusetts. 


yee for money had and received, to recover 

$1,000, collected by an attorney at law. The de- 
fendant contended that he had a right to retain one- 
half of the amount received, by virtue of an agreement 
to that effect with the plaintiff, his client, in considera- 
tion of professional services rendered by him in col- 
lecting said sum. The defendant testified to such an 
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agreement; and that he was not to be responsible for 
any of the expenses of collection. 

The judge ruled that the agreement was unlawful. 
The jury returned a verdict forthe plaintiff for $808, 
and the defendant alleged exceptions. 


Hi. C. Bliss, for defendant. 
H. C. Strong (2. 11.Lathrop with him), for plaintiff. 


Gray, C. J. The defendant’s answer and bill of ex- 
ceptions, fairly construed, show that the agreement 
set up by the defendant was an agreement by which, 
in consideration that an attorney should prosecute 
suitsin behalf of his client for certain sums of money, 
in which he had himself no previous interest, it was 
agreed that he should keep one-half of the amount 
recovered in case of success, and should receive nothing 
for his services in case of failure. 

By the law of England from ancient times to the 
present day such an agreement is unlawful and void 
for champerty and maintenance, as coutrary to public 
justice and professional duty, and tending to specula- 
tion and fraud, and cannot be upheld, either at com- 
mon law or in equity. 2 Rol. Ab. 114; Lord Coke, 2 
Iust. 208, 564; Hobart, C. J.. Box v. Barnaby, Hob. 117 
a; Lord Nothingham, Skapholme v. Hart, Finch, 477; 
8. C., 1 Eq. Cas. Ab. 86, pl. 1; Sir William Grant, M. 
R., Stevens v. Bagwell, 15 Ves. 139; Tindal, C. J., in 
Stanley v. Jones, 7 Bing. 369, 377; S. C., 5 Moore & 
Payne, 193, 206; Coleridge, J., In re Masters,1 Har. & 
Wall. 348; Shodwell, V. C., Strange v. Brennan, 15 
Sim. 346; Lord Cottenham, 8. C. on appeal, 2 Coop. 
Temp. Cottenham, 1; Earle, C. J., Grell v. Levy, 16C. 
B. (N. 8.) 73; Sir George Jessel, M. R., In re Attorneys 
& Solicitors’ Act, 1 Ch. D. 573. 

It is equally illegal by the settled law of this Com- 
monwealth. Thurston v. Percival, 1 Pick. 415; Lathrop 
v. Amherst Bank, 9 Metc. 489; Swett v. Poore, 11 Mass. 
549; Allen v. Hawks, 13 Pick. 79, 83; Call v. Calef, 13 
Metce. 362; Rindge v. Coleraine, 11 Gray, 157, 162; 1 
Dane Ab. 296; 6 id. 740, 741. In Lathrop v. Am- 
herst Bank, the fact that the agreement did not re- 
quire the attorney to carry on the suit at his own 
expense was adjudged to beimmaterial. 9 Metce. 492. 
In Scott v. Harmon, 109 Mass. 237, and in Tapley v. 
Coffin, 12 Gray, 420, cited for the defendant, the attor- 
ney had not agreed to look for his compensation to that 
alone which might be recovered, and thus to make his 
pay depend upon his success. 

The law of Massachusetts being clear, there would 
be no propriety in referring to the conflicting decisions 
in other parts of the country. If it is thought desira- 
ble to subordinate the rules of professional conduct 
to mercantile usages, a change of our law in this re- 
gard must be sought from the Legislature and not from 
the courts. 

The defendant, by virtue of his employment by the 
plaintiff, and of his professional duty, was bound to 
prosecute the claims intrusted to him for collection, 
and holds the amount recovered as money had and 
received to the plaintiffs use. The agreement set 
up by the defendant that be should keep one-half of 
the amount, being illegal and void, he is accountable 
to the plaintiff for the whole amount, deducting what 
the jury have allowed him for his services and costs. 
In re Moshers and Grell v. Levy, above cited; Pearce 
v. Beattie, 32 L. J. (N. 8.) Ch. 734. Of Best v. Strong, 
2 Wend. 319, on which the defendant relies as showing, 
that assuming this agreement to be illegal, the plaintiff 
cannot maintain this action, it is enough to say that 
there the money was voluntarily paid to the defend- 
aut with the plaintiff's assent, after the settlement of 
the suit by which it was recovered; and it is unneces- 
sary to consider whether, upon the facts before the 
court, the case was well decided. 

Exceptions overruled. 











FIRE INSURANCE — POLICY UPON GOODS 
KEPT FOR ILLEGAL TRAFFIC — 
CONDITIONS IN POLICY. 


VERMONT SUPREME COURT, JANUARY, 1881. 


CARRIGAN V. LYCOMING FIRE INSURANCE Co.* 


An insurance of liquors intended for illegal sale is invalid ; 
but when the assured was a druggist, and only a small 
proportion of the property insured was liquor, and nothing 
of illegality appearing in the contract, or in the design in 
entering into it, and the contract being collateral tothe 
occasional acts of unlawful selling, it is not invalid; and 
the nature and purpose of the insurance should be sub- 
mitted to the jury, whether collateral to, or in aid of, a 
violation of law. 

When the written part of the policy included “ drugs,”’ and 
“such other merchandise as is usually kept in a country 
store,’’ and the printed part excepted benzine, without 
written permission, etc., it should have been submitted to 
the jury whether benzine came within the written descrip- 
tion of the property insured. 

If the defendant’s general agent stated when the policy was 
issued that benzine was included in it, this would be ad- 
missible to show that the company had knowledge of this 
fact, andif it did have such knowledge, and afterward 
levied assessments, received premiums, etc., such acts 
would change the contract, and the defendant would be 
estopped from claiming it as originally made. 

Distinction between the powers of a general and local insur- 
ance agent. 

When the policy required the assured to represent to the 
company such fact, if his interest was other than an entire 
ownership in the property insured, it is not necessary to 
mention a lien ; nor a conditional sale, the goods remain- 
ing in the possession of vendor. 


i io was an action of special assumpsit upon an in- 

surance policy, dated April 21, 1875, issued by 
defendant to D. F. Mullin & Brother, countersigned 
by M. J. Francisco, general agent of defendant, and 
assigned to the plaintiff with the consent of defendant, 
October 7, 1878. Plea, the general issue. The plaintiff 
introduced in evidence the policy of insurance and his 
proofs of loss. 

The policy, as amended in the written portion 
thereof, carried 31,200 on ‘stock in trade, consisting 
principally of groceries, provisions, drugs and medi- 
cines, fancy goods, and such other merchandise as is 
usually kept in a country store, including wines and 
liquors ;’’ and $500 on “store furniture and fixtures, 
including scales, soda fountain, bottles, labels, stoves, 
drawers, refrigerator and desks.’”’ Among other 
things, in its printed conditions, it provided that ‘if 
the interest of the assured in the property, whether as 
owner, mortgagee, lessee or otherwise, be not truly 
stated in this policy; or if the assured shall keep gun- 
powder, benzine, benzole, etc., without written per- 
mission in this policy; then, and in every such case, 
this policy shall be void.”” Also, that ‘if the interest 
of theassured in the property be any other tban the 
entire, unconditional and sole ownership of the prop- 
erty for the use and benefit of the assured, it must be 
so represented to the company and so expressed iu the 
written part of this policy, otherwise the policy shall 
be void.”” At the date of the policy D. F. Mullin and 
his brother James were in possession of the stock of 
goods and fixtures insured; having successively pur- 
chased a one-half interest each therein from the pre- 
viousowner. On January 5, 1874, James Mullen had 
sold conditionally to the plaintiff his one-balf interest 
in said property, by a written instrument duly exe- 
cuted and delivered, as security for the sum of $800. 
Subsequently D. F. Mullin also became indebted to 
plaintiff for loans, and in September, 1878. the indebt- 
edness of both amouuted to about $1, 800. Plaintiff 





* To appear in 53 Vermont Reports. 
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then brought suit against the firm, and attached the 
stock in trade and fixtures. The property was sold 
under the writ on October 5, 1878, to plaintiff for 


It was in evidence that there was at the time of the 
loss an agreement between plaintiff and the Mullins 
that they could have the store and goods back again on 
the payment of the $1,800 due him. 

It appeared from the evidence that the wines and 
liquors referred toin the policy were kept on hand for 
sale as part of the business carried on at the store in 
question; that at the time of the fire there was re- 
maining unsold of such liquors about a hogshead of 
ale, half a barrel of whisky and some of the wines and 
liquors; thata portion of the furniture and fixtures 
were used in and about the business of the sale of 
liquors. 

The sale of liquors, except by a town agent, is un- 
lawful in Vermont. 

The defendant moved that the court direct a verdict 
for defendant upon the following grounds: First, be- 
cause the contract declared upon, and the claim pre- 
sented in the proofs of loss, embraces ‘‘ wines and 
liquors’’ kept for sale contrary to law, and also the 
furniture and fixtures used in such illegal trade; sec- 
ond, because benzine was kept for sale as part of the 
stock of goods, whereby the policy became void; third, 
because at the time the policy was first issued the 
ownership of D. F. Mullin & Brother was not “ entire, 
unconditional,”’ etc.; and fourth, because the owner- 
ship of the plaintiff was not “entire, unconditional 
and sole,’’ as the Mullins had an equitable title to the 
goods, and had a right to redeem them; that the 
property belonged to the Mullins on paying plaintiff 
the $1,800. The plaintiff requested the court to submit 
tothe jury, and direct a special verdict, as to the 
keeping liquors for unlawful sale, and as to the title of 
the plaintiff. The request was denied, and the plaintiff 
excepted. The court directed a verdict for de- 
fendant. 


Redington & Butler, for plaintiff. 
Prout & Walker, for defendant. 


Tarr,J. The court directed a verdict for the de- 
fendants. The motion for such a verdict embraced 
four causes: 

I. The defense claimed that the contract and the 
claim under it emoraced liquors kept for sale contrary 
to law, and the fixtures used in such illegal traffic, 
which was carried on by the plaintiff; and that by 
reason of such illegality the policy was null and void. 

We think that acontract directly insuring liquors 
intended for illegal sale in violation of the law of this 
State isinvalid. Such contracts are madein order to 
afford the assured protection in his illegal acts. Shaw, 
C. J., says: ‘*‘ Where the direct purpose of a contract 
is to affect, advance, or encourage acts in violation of 
law, itis void. But if the contract sought to be en- 
forced is collateral and independent, though in some 
measure connected with acts done in violation of law, 
the contract is not void.’’ Boardman v. Merrimack 
M. Fire Ins. Co., 8 Cush. 583. This principle has been 
applied to contracts of insurance against fire by the 
courts of Massachusetts in several recent cases. In 
Kelly v. Home Ins. Co., 97 Mass, 288, the policy was 
solely upon liquors and the casks containing them; 
and in Johnson and another v. Union M. & F. Ins. Co., 
and Lawrence v. National Fire Ins. Co., 127 Mass. 555, 
upon billiard and drinking saloons, unlicensed, kept 
in violation of law. At the time the policies in these 
cases were issued, it must have been apparent to the 
insurers that the object of the contracts was illegal, 
unless the insured were duly licensed; and the cases 
do not show that any information upon that subject 
was sought for; and the insured would have had no 





cause for complaint, in case of loss, if the defendants 
insisted upon the illegal nature of the business as a 
defense. The same subject has been under considera- 
tion in Michigan ; and the Supreme Court of that State, 
in a case almost identical with this, held that the policy 
was valid, stating that to make the case analogous to 
those involving marine policies on unlawful voyages, 
and lottery insurances, which have been uniformly 
held null, would require the policy to be in express 
terms insuring the party selling liquors against loss by 
fire or forfeiture. In speaking of such marine and 
lottery policies, Campbell, J., says: ‘‘These cases are 
not at all parallel because they rest upon the fact that 
in each instance it is made a necessary condition of 
the policy that the illegal act shall be done. The ship 
being insured for a certain voyage, that voyage is the 
only one upon which the insurance would apply, and 
the underwriter thus becomes directly a party to an 
illegal act. So insuring a lottery ticket requires a lot- 
tery to be drawn in order to attach the insurance to 
the risk. But this insurance attaches only to property, 
and the risks insured against are not the consequences 
of illegal acts, but of accident. Our statute does not 
in any way destroy or affect the right of property in 
spirituous liquors, or prevent title being transmitted, 
but renders sales unprofitable by preventing the 
vendor from availing himself of the ordinary advan- 
tages of a sale, and also affixes certain penalties. If 
the owner sees fit to retain his property without sell- 
ing it, or to transmit it into another State or country, 
he can doso. By insuring his property the insurance 
company have no concern with the use he may make 
of it, and as it is susceptible of lawful uses, no one can 
be held to contract concerning it — in an illegal man- 
ner, unless the contract itself is for a directly illegal 
purpose. Collateral contracts, in which no illegal de- 
sign enters, are not affected by an illegal transaction 
with which they may be remotely connected. It is 
difficult to perceive how public policy can be violated 
by an insurance of any kind of property recognized by 
law to exist.” Niagara Fire Ins. Co. v. De Graff, 12 
Mich. 124. If the purpose of the contract in question 
had been to protect the assured in the sale of intoxi- 
cating liquors, it would have been null; but the greater 
part of the property insured consisted of goods, insur- 
ance upon which was subject to no objection. The 
contract was legal upon its face, nothing appearing to 
show that the wines and liquors were intended for 
illegal sale; and it is a fact not needing proof that in 
compounding medicines, liquors, especially wines and 
alcohol, are of daily use, and for that purpose their 
possession and use by druggists legitimate. The as- 
sured was a dealer in drugs and medicines, and in that 
respect legitimately and presumably using liquors. 
There was evidence tending to show that he illegally 
sold them, including those not used in compounding 
medicines; and the fact may have been that the latter 
trade was the larger and his main one. If such illegal 
traffic was the business of the assured, and his legal 
traffic and transactions with other property a mere 
cover, ostensibly carriedon for the purpose of enabl- 
ing him to secrete and disguise his iniquity, the pur- 
pose of the contract would be to protect him in his 
illegal ventures, and it would therefore be void; but 
if he carried on business, using alcoholic liquors legit- 
imately in his drug trade, and occasionally sold them 
in violation of law, we think that if no illegal design 
entered into the making of the contract in its incep- 
tion, it would be so far collateral to the illegal 
acts that it would be inconsistent, and in accordance 
with no weil-adjudged case, to hold it null. In Board- 
man v. Merrimack M. Fire Ins. Co., supra, the policy 
was upona building insured as a ‘‘shoe manufactory ;” 
but it was, during the life of the policy, used in the 
drawing of a lottery. Now apolicy insuring a build- 
ing for the latter purpose would be null and void; but 
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the court, by Shaw, C. J., held that its subsequent use 
for that purpose, by the consent of the assured, did 
not affect their contract with the insurance company ; 
and the plaintiff recovered. The distinction is be- 
tween the cases where the contract is void in its in- 
ception, entered into for the purpose of protecting a 
prohibited traffic, and those cases where the contract 
is collateral, and into which no illegal design enters, 
although by the subsequent acts of the assured it be- 
comes remotely connected with illegal transactions. 
We think therefore that the case should have been 
submitted to the jury in accordance with the views 
herein indicated, for the purpose of determining the 
nature and design of the contract ; and whether liquors 
were unlawfully sold or not. 

II. The property insured by one item of the policy 
was a “stock in trade consisting principally of groce- 
ries, provisions, drugs and medicines, fancy goods, and 
other such merchandise as is usually kept in a country 
store, including wines and liquors.”’ This description 
is in what is called the written portion of the policy. 
It is provided in the printed portion that if the assured 
should keep benzine without written permission in 
the policy, then the policy should be void. Did the 
keeping of benzine, which is conceded, have that 
effect? The evidence had a tendency to show that at 
the time the policy was issued, the general agent of the 
defendant told the assured that benzine was covered 
by the policy; and there are two items of property 
insured, under either of which such might have been 
the fact, viz., ‘‘such other merchandise as is usually 
kept in a country store,” and ‘‘drugs and medicines.” 
If benzine isa drug, oris usually kept in a country 
store, then there was written permission in the policy, 
and it was insured by it; and in that event we do not 
think that any further written permission was neces- 
sary to enable the assured to keep it without rendering 
the policy null. If it was included in the terms used 
in the policy, then there was a written permission to 
keep the article as fully as though the policy had read, 
“on benzine, etc.’’ Niagara Fire Ins. Co. v. De Graff, 
supra, in which case it was left to the jury to say, asa 
question of fact, whether the term ‘“groceries’’ in- 
cluded wines and liquors. Where the written and 
printed portions of a policy are inconsistent, the writ- 
ten portion prevails, as it expresses the special agree- 
ment and declared intention of the parties at the time 
of the contract, and the printed parts should be con- 
strued in a qualified sense, so as to confine them, as is 
said, to the “‘declared purpose and intention of the 
parties as expressed in the written clauses.’’ This 
principle is too well settled to need the citation of 
authorities. Webster defines a drug as including any 
mineral substance used in chemical operations; and 
the court cannot say that as matter of law benzine is 
not included in that term. This question, as well as 
the one whether benzine is an article usually kept ina 
country store, were proper questions for the jury, and 
should have been submitted to them if there was any 
evidence legitimately in the case upon either question. 
There was evidence that af the time the policy was 
granted the defendant’s agent made statements that 
benzine was included in the policy; and we think this 
competent evidence legitimately tending to show that 
fact; it was the construction that the company itself 
put upon the terms used in the policy; and it would 
be rank injustice for them now to escape a just lia- 
bility upon any such pretext. If a company insures 
goods, using in the description of them, general terms, 
and tells the insured that the description includes 
benzine, they should be estopped, in case of loss, from 
claiming that benzine is probibited, not permitted 
upon the premises; that he cannot recover its value, 
and that its being there renders his insurance upon 
other property void—an apt illustration of the old 
adage of “ adding insult to injury.” 





In case benzine was covered by the policy, the ques- 
tion raised by the defendant’s counsel as to the power 
of the agent to waive any of the conditions of the 
policy does not arise, as the article itself was insured, 
and it did not require, to render the policy valid,a 
waiver of the condition, which being printed is con- 
trolled by the written part of the policy. But in case 
the jury should find that benzine was not included 
in the property insured, the question arises as to the 
effect of a waiver by Mr. Francisco, should the jury 
find one shown. The policy contains a condition that 
no agent is empowered to waive any of its conditions 
without special authority in writing from the com- 
pany; and the defendant insists that to permit it, 
without such authority in writing, is to violate the 
well-settled doctrine that written agreements cannot 
be altered in that manner. We are not inclined to 
depart from the doctrine that no parol stipulation, 
contemporaneous with the contract, can be shown, to 
vary, add to, or contradict it. A court of law must 
act ou the agreement as made by the parties; but it is 
a doctrine no less well settled that a contract not under 
seal can be changed by a subsequent parol undertaking, 
and in many instances the companies will be estopped 
from setting up claims in accordance with the contract 
as originally made, by having permitted the assured to 
act in the honest belief that the terms ot the contract 
had been legally altered. The evidence of Francisco’s 
statement, that the assured might keep benzine, as 
showing that it was a part of the contract, would be 
clearly inadmissible, but as showing that the defendant 
had knowledge that it was kept by the assured, it was 
certainly competent, and if knowing this, they subse- 
quently treated the policy in force and levied assess- 
ments upon it, as the papers in the case show they did, 
until they had received in premiums quite a propor- 
tionate sbare of the face of the policy, we think it 
violates no rule of law to hold that the contract was 
changed by the subsequent acts of the parties. For 
another reason we think this clause in the contract 
is not applicable to any state of facts which the testi- 
mony has any tendency to establish. The person who 
has no power to waive any condition of the contract 
unless specially authorized in writing, is an agent. 
There is as substantial a difference between agents 
transacting a local business, and who have certain 
limited powers, and general agents, who have a super- 
vision over the business of the company for large ter- 
ritories, and who are supposed to possess great experi- 
ence and capacity, and have an inspection of the 
business transacted by local agents, as there is between 
the president and secretary. And we think that the 
clause in question refers to local and not general agents, 
and that in the absence of proof to the contrary the 
latter are presumed to possess authority to transact all 
business relating to insurance, and the business of the 
company generally. The policy shows that Francisco 
executed it as general agent; he was general agent for 
the State; and we think it was not necessary, to give 
validity to his acts in this respect, that he should be 
authorized in writing. As to the authority of general 
agents, see May on Insurance, 145. This authority has 
been very much enlarged within the past few years, 
and in this respect is about co-extensive with that of 
the company itself. 

III. The policy was dated and originally issued on 
the 2lst day of April, 1875, to Dennis F. Mullin and 
James Mullin. There is a provision in it that “if the 
interest of the assured in the property be any other 
than the entire, unconditional and sole ownership of 
the property for the use and benefit of the assured * * 
it must be so represented to the company and so ex- 
pressed in the written part * * * otherwise the 
policy shall be void.” At the time the policy was 
issued the plaintiff held a lien upon an undivided half 
of the property, to secure a debt due him from James 
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Mullin. This fact was not represented to the company: 
and the defendant claims that the policy was therefore 
void. This in our opinion depends upon the construc- 
tion given tothe words “ entire, unconditional and sole 
ownership.’’ This latter word means the right to own, 
legal or just claim, or title, proprietorship. If one 
holds the legal title to property, he is the owner, and 
he is no more so by adding the adjectives, entire, un- 
conditional and sole; he is as much the owner in one 
case asin the other. The fact that an incumbrance 
exists upon the property is not inconsistent with the 
fact that the assured is the owner or holds the legal 
title. In the connection in which the word ‘interest ”’ 
is used, we think it is synonymous with title, the right 
to the property, the ownership of it: and it is settled 
by numerous cases that it is unnecessary to mention 
incumbrances and liens in answer to inquiries as to 
title or ownership. Manhattan Ins. Co. v. Baker, 7 
Heiskell (Tenn.), 503. And this view is confirmed by 
the fact that in the application for such contracts the 
inquiry as to the title is almost invariably followed by 
another as to the incumbrances upon the property, the 
plain inference being that information as to the latter 
inquiry is not expected in answer to the first. The 
question raised by the brief for the defendant is not 
the one made by the motion for the verdict, and not 
having been made below, will not be considered here. 
We think therefore that the policy was valid at its 
date; and this renders it unnecessary to pass upon the 
question of the effect of an assign ment of a void policy. 

IV. In October, 1878, the plaintiff became the owner 
of the insured property, and the policy was transferred 
to him by consent of the defendant, but the defend- 
ant claims that the ownership of the plaintiff was not 
properly represented to the defendant; that it was not 
the entire, unconditional and sole ownership, for his 
use and benefit, which the policy required. If it was 
not, then the policy was void. We think that admit- 
ting all that the testimony in the case has any tend- 
ency to show as to the right of the Mullins to any re- 
conveyance of the property to them, the facts 
thus proved would not divest the plaintiff of his legal 
title and ownership of the goods, and his complete 
control of them in every respect. Until they had 
complied with the conditions entitling them to a re- 
conveyance they would have no more interest in the 
goods thanastranger. The property in the goods was 
in the plaintiff and properly insured in his name. The 
case is nearly similar to Boutelle v. Westchester Fire 
Ins. Co., 51 Vt. 4, and should be governed by the same 
principle. 

Judgment reversed and cause remanded. 


——__>—____—_—. 


NEW YORK COURT OF APPEALS ABSTRACT. 

ASSIGNMENT FOR CREDITORS— ACCOUNTING — CON- 
FLICT OF JURISDICTION — PROCEEDINGS PENDING BE- 
FORE TWO COURTS — PRACTICE — NOTICE UNDER CODE 
oF CIVIL PROCEDURE, SECTION 786.—In April, 1878, a 
firm assigned for the benefit of creditors to defendant 
and he gave the bond required by statute, and the 
plaintiff, with one F., became sureties thereon. On 
the 24th July, 1879, plaintiff commenced this action in 
the Superior Court of Buffalo, in his own name, not 
stating that it was for the benefit or in behalf of others, 
against the assignee alone, for an accounting and set- 
tlement of the trust to the end that he as surety might 
‘‘be protected in the premises.’’ The defendant, by 
answer, averred his readiness to render an account. 
On the 24th of September, 1879, by consent of both 
parties to the action, a referee was appointed to take 
and state the account of the assignee, with authority, 
among other things, to take proofs and report as to 
what persons are entitled to share in the distribution 
of the assigned estate and in what order and propor- 





tion. Persons having claims were required to present 
them verified to the referee and he was required to 
publish notice to that effect, in pursuance of section 
786 of the Code of Civil Procedure. It was ordered 
that the validity of creditors’ claims be inquired into 
and passed upon by the referee. On the 16th of Jan- 
uary thereafter the Erie county judge, upon the peti- 
tion of certain creditors of the firm, issued a citation 
requiring the assignor to appear before him on the 2d 
of February following, and account. Thereafter, and 
before January 30, the referee issued a notice to cred- 
itors of the firm, in pursuance of the order of Septem- 
ber 24, and was proceeding thereunder. Upon appli- 
cation of the assignee and upon notice to the petition- 
ing creditors, the Superior Court, at Special Term, 
made an order restraining such creditors from pro- 
ceeding under the citation of the county judge and 
requiring them to present and establish their claims 
under the order of September 24. The Superior Court 
and the county judge have in such matters concurrent 
jurisdiction. Held, that the last made order of the 
Superior Court was erroneous. The rule is that whero 
two tribunals, when interference has been invoked, 
have concurrent jurisdiction, it should continue to 
be exercised by the one whose process was first issued. 
Rogers v. King, 8 Pai. 210; Groshon v. Lyon, 16 Barb. 
461; Travis v. Myers, 67 N. Y. 542. See, also, Innes v. 
Lansing, 7 Pai. 583; Kerr v. Blodgett, 48 N. Y. 65. In 
these cases however the action was brought in behalf 
of others having an interest in the fund, or they were 
made parties or appeared by counsel in the proceed- 
ings. In such case they are bound by the judgment or 
other act of the court (Hallett v. Hallett, 2 Pai. 19; 
Egberts v. Wood, 3 id. 520), but not otherwise. In 
the case at bar plaintiff only brought the action for his 
own benefit, and the publication of the notice to bring 
in creditors required by Code of Civil Procedure, sec- 
tion 786, is authorized only when an action is brought 
for the collective benefit of the creditors of a person 
or an estate, or for the benefit of a person or persons 
other than the plaintiff. No creditor would be bound 
by the judgment rendered in this action. Order re- 
versed. Schuehle v. Reimann. Opinion by Danforth, J. 
[Decided Oct. 11, 1881.] 


CONTRACT — DEFENSE IN ACTION FOR BREACH OF— 
OMISSION OF PLAINTIFF AT DEFENDANT’S REQUEST 
— INTEREST — DAMAGES, —(1) Where defendant refused 
to deliver during one year an amount of ice agreed to 
be delivered to plaintiff in a contract for several years, 
and action was brought for such breach of contract, 
held, that it was no justification to defendant that 
plaintiff omitted the year before to take the entire 
amount he agreed by the contract'to’take, it appearing 
that such omission was in consequence of a request of 
defendant. Oye cannot recover for a breach who is 
the cause or occasion of its occurrence. (2) Wherea 
contract for several years contemplated yearly settle- 
ments, interest on damages for each year, fora breach 
of the contract, should be allowed from the close of 
that year. (3) Where a contract for the delivery of ice 
provided that the liquidated damages should be, in 
case of breach, one dollar per ton, held, that in case of 
failure to deliver, compelling the vendee to purchase 
elsewhere to supply his needs, at a higher price, one 
dollar per ton only is recoverable as damages, and not 
the difference between the agreed price and the market 
price at the time the ice was to be delivered. This 
measure would not be varied on the ground of coercion 
or compulsion. Judgment modified and affirmed. 
Winch v. Mutual Benefit Ice Co. Opinion by Finch, J. 
[Decided Oct. 4, 1881.] 


CORPORATION — CONTRACTS BETWEEN PROMOTERS 
BEFORE INCORPORATION, WHEN VALID.— The law 
does not assume an intention to violate the law, uor 
will an agreement be adjudged to be illegal when it is 
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capable of aconstruction that will uphold and make it 
valid. The complaint in this action set up that in 1874 
plaintiff and the firmof W. & Co., defendants, were 
competitors in transportation by water between New 
York and Philadelphia; that each party owned vessels 
employed in the business; that it was agreed between 
them that the business and property should be consol- 
idated under corporate management; that the parties 
should form a corporation under the laws of New 
York, with a capital of $300,000, to be represented by 
specified assets to be contributed by the parties re- 
spectively, at a valuation fixed, and amountingin the 
aggregate to the capital; that the agreement provided 
for equalizing the contribution of capital between the 
parties, and that each should have one-half of the cap- 
ital stock ; that it further provided that the firm should 
have the management of the corporation and business 
and receive the usual commission (which was specified) 
on the freights earned ; that in consideration of having 
the management, the firm agreed to guarantee to 
plaintiff a dividend of not less than seveu per cent per 
annum for seven years, to be paid quarterly, etc. The 
complaint further alleged that in pursuance of the 
agreement a corporation was duly formed under the 
laws of this State; that plaintiff transferred to the 
corporation his steamer and business, and received his 
proportion of stock therefor; that the firm have had 
the exclusive control of the corporation and business. 
but that no dividends have been paid. The action was 
brought to recover a sum equal to seven percent per 
anuum for two years from July 1, 1876. Held, that the 
complaint stated a good cause of action. It is not 
ground to declare the agreement illegal that only five 
persons made up the corporation, the statute requiring 
seven, it being alleged that the corporation was duly 
organized. That property was taken to represent the 
whole capital did not make the agreement illegal, nor 
did the stipulation vesting the control of the corpora- 
tion in the firm. An agreement providing for the 
details of management in advance of the incorporation 
might not be binding on the trustees of the corpora- 
tion, but it would not be illegal. Judgment reversed. 
Lorillard vy. Clyde. Opinion by Andrews, J. 
[Decided Oct. 4, 1881.] 


LARCENY — OBTAINING POSSESSION OF GOODS BY A 
TRICK — EVIDENCE— OTHER SIMILAR ACTS OF AC- 
CUSED. — (1) S. negotiated with H., who was a dealer 
in produce, for the purchase of certain goods, and 
concluded to buy. 8. was asked, would he wait and 
have a bill made out and pay for them, and replied 
that he would send an expressman for the goods; that 
they could be sent *‘C. O. D.” and he would pay the 
expressman. Soon after one R. came to the place of 
H. with a horse and wagon, stated that he-was an ex- 
pressman and called for the goods. They were given 
to him with a billand instructions to collect the money 
on delivery. S. took the goods from R. and sent him 
with a check for their price to the place of business ef 
H. The check was worthless. Then H. sought out S. 
and demanded of him either the goods or the money 
for them and got neither. R. was in fact in the em- 
ploy of S.,and the horse and wagon were his. Held, 
sufficient to constitute a larceny of the goods by S. 
Regina v. Cohen, 2 Den. C. C. 249; Regina v. Webb, 5 
Cox, 154; Regina v. Stowley, 12 id. 269; The Queen v. 
Prince, L. R., 1 Cr. C. R. 150; Hildebrand v. People, 
56 N. Y. 394. (2) Evidence of a similar transaction by 
the prisoner with another person at about the same 
time, held proper as bearing on the question of intent. 
Meyer v. People, 80 N. Y. 364, and People v. Shulman, 
note thereto, p. 373. Judgment affirmed. Shipply v. 
People. Opinion by Danforth, J. 

[Decided Oct. 11, 1881.] 


SAVINGS BANK — PAYMENT BY —OF DEPOSIT 
TO ANOTHER UNDER VOID ORDER OF JUDGE IN SUP- 





PLEMENTARY PROCEEDINGS. — Plaintiff deposited in 
her own name money with defendant, a savings bank 
in New York city, and the same was credited to her on 
its books and ona pass bvok it gave her. Upon a judg- 
ment against plaintiff's husband, supplementary pro- 
ceedings were instituted, and three orders made by a 
judge of the Marine Court of New York, one requiring 
the judgment debtor to appear before a referee and be 
examined as to his property, one requiring defendant’s 
president or treasurer to appear and be examined be- 
fore the same referee as to property in its possession 
belonging to the judgment debtor, and a similar order 
requiring plaintiff to appear and be examined before 
thesame referee. In pursuance of these orders, which 
were served, plaintiff, her husband, and an officer of 
the defendant, appeared and were examined. After- 
ward, upon thereport of the referee, an order was 
made by the judge of the Marine Court before whom 
the proceedings were pending, requiring the defendant 
to pay the judgment creditor the amount of plaintiff's 
deposit, and in pursuance of such order defendant 
made the payment required. It did not appear that 
plaintiff bad notice of the application for the order 
requiring the payment, or was heard in respect thereto. 
Plaintiff afterward demanded the deposit from de- 
fendant, and upon its refusal to pay brought this action 
to recover it. Held, that the payment under the 
judge’s order was no defense, and that plaintiff was 
entitled to recover. The defendant should have resisted 
payment, or in some way have had plaintiff made a 
party to the proceeding. The decisions which hold 
that a common carrier or other bailee can show in de- 
fense of an action against him — for property ‘intrusted 
to him — by the bailor, that it has been taken from 
him by legal process are not in conflict with these 
views. Judgment affirmed. Schrauth v. Dry Dock 
Savings Bank. Opinion by Earl, J. 

[Decided Oct. 11, 1881.] 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

EVIDENCE — DECLARATIONS OF FRAUDULENT 
GRANTOR OF LAND RETAINING POSSESSION. —In a 
controversy between the creditors of a grantor and his 
grantee as to whether a conveyance to the latter was 
fraudulent or not, the acts and declarations of the 
grantor made after the conveyance and inconsistent 
with it, but while in possession of the premises or ex- 
ercising control over them, are admissible in evidence 
to show the true character and purpose of the convey- 
ance. Trotter v. Watson, 6 Humph. 509; 1 Greenl. 
Ev., $109; Williams v. Hart (Ga.), 10 Reporter, 74; Ca- 
hoon v. Marshall, 25 Cal. 202; Potter v. McDowell, 31 
Mo. 74. U.S. Cire. Ct., Oregon, Aug. 12, 1881. United 
States v. Griswold. Opinion by Deady, D. J. 


MARITIME LAW— RIGHTS AND REMEDIES OF JOINT 
OWNERS OF VESSEL. —(1) A part owner of a vessel is 
not entitled to her exclusive use without giving secu- 
rity to his co-owner. Where a part owner of a vessel 
employs her on his own account and risk, the other 
part owners are not entitled to a share of the profits 
arising from such employment. Willings v. Blight, 2 
Pet. Adm. Dec. 288; The Marengo, 1 Sprague Dec. 506. 
(2) Where the equal part owners of a vessel cannot agree 
concerning her use and employment, a court of admi- 
ralty has jurisdiction, upon the application of either 
party, tocompel a sale of the same and divide the pro- 
ceeds between the owners; but where the disagree- 
ment arises between unequal owners, the jurisdiction 
is, though without govd reason, doubted and denied. 
Story on Part., §§ 437-39;2 Par. S.& A. 242; Ben. Ad., 
§ 274; Skrine v. The Hope, Bee, 2; Orleans v. Phoebus, 


* Appearing in 7 Federal Reporter. 
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11 Pet. 183; 3 Kent, 153, 154, note a; The Ocean Belle, 
6 Ben. 253; Davis v. Brig Seneca, 18 Am. Jurist, 486; 
The Marengo, 1 Sprague Dec. 506; Fox v. The Lode- 
meia, Crabbe, 271. U.S. Cire. Ct., Oregon, Aug. 25, 
1881. Coyne v. Caples. Opinion by Deady, J. 


REMOVAL OF CAUSE — UNDER ACT OF 1875 — PRO- 
VISION AS TO FILING TRANSCRIPT DIRECTORY — FIL- 
ING NUNC PRO TUNC — RIGHTS OF INFANTS — DOMI- 
CILE— WHAT PETITION MUST CONTAIN.—(1) The pro- 
vision of the act of March 3, 1875, section 3, requiring 
the transcript of the record of the State court to be 
filed on the first day of the next succeeding term of 
the Federal court is not mandatory, as a condition 
precedent to the jurisdiction of the Federal court, but 
is directory only,as a mode of practice. See 2 Inst. 
84; People v. Supervisors of Ulster, 34 N. Y. 268; Rex 
v. Loxdale, 1 Burr. 445; United States v. Kirby, 7 
Wall. 482; French v. Edwards, 13 id. 506; Galpin v. 
Page, 18 id. 350; Kidder v. Featteau, 2 Fed. Rep. 616; 
Brewer v. Blougher, 14 Pet. 178; Oates v. National 
Bank, 100 U. 8. 239; Whitney v. Emmett, Bald. 305; 
Russell v. Wheeler, Hempst. 3; Heydon’s case, 3 Rep. 
7; Bladen v. Philadelphia, 60 Penn. St. 464; Hugg v. 
Camden, 39 N. J. Law. 620; Colt v. Eves, 12 Conn. 243; 
Pond v. Negus, 3 Mass. 230; Lowell v. Hadley, 8 Metc. 
180; Fanning v. Commonwealth, 120 Mass. 388; People 
v. Allen, 6 Wend. 486; Re Empire City Bank, 18 N. Y. 
200; Corbett v. Bradley, 7 Nev. 106; People v. Holley, 
12 Wend. 481; Ex parte Heath, 3 Hill, 42; Holland v. 
Osgood, 8 Vt. 276; Parks v. Goodwin, 1 Doug. (Mich.) 
56; Pearson v. Lovejoy, 53 Barb. 407; Hurford v. 
Omaha, 4 Neb. 336; Speake v. United States, 9 Cranch. 
28; United States v. Van Zant, 11 Wheat. 184; U. S. 
Bank v. Dandridge, 12 id. 81; Mount v. Kesterson, 6 
Cold. 452, 459; Foster v. Blount, 1 Tenn. 342; Atkin- 
son v. Rhea, 7 Humph. 59; Sellars v. Fite, 3 Bax. 125, 
131; Gregory v. Burnett, 1 Humph. 60; Jackson v. 
Wiseburn, 5 Wend. 136; Kelly v. Moody, 7 Hill, 156. 
Consult, also, Henderson v. United States, 4 Ct. Cl. 75, 
83; Limestone Co. v. Rather, 48 Ala. 440; McKune v. 
Weller, 11 Cal. 49; Wheeler v. Chicago, 24 Ill. 105; 
State v. Baltimore Co., 29 Md. 517, 522; Stayton v. 
Hulings, 7 Ind. 144; Hooker v. Young, 5 Cow. 269; Dut- 
ton v. Kelsey, 2 Wend. 615; Caldwell v. Albany, 9 
Paige, 574; Seymour vy. Judd, 2 N. Y. 464; Hill v. 
Draper, 10 Barb. 454, 480; People v. Schermerhorn, 19 
id. 540; Barnes v. Badger, 41 id. 98; Potter’s Dwarris 
St. 222, and notes; id. 184; Sedgw. St. & Const. L. 322, 
and notes; id. 368; 2 Am. Law Reg. (N.S.) 409, and 
note; Cooley on Const. Lim. 77; 1 Smith’s Lead. Cas. 
687; 2 Ky. Law Rep. (March, 1881) 166. The statute 
should be strictly obeyed, but the court, under the 
Revised Statutes, sections 948, 954, may, and on good 
cause shown should, enlarge the time for filing, or cure 
the defect by allowing the transcript to be filed nunc 
pro tunc. Semmes v. United States, 91 U. S. 21; 
Fourth Nat. Bank v. Neyhardt, 13 Blatchf. 393; Shook 
v. Rankin, 2 Cent. L. J. 731; Fork v. Railroad Co., 6 
Blatchf. 392; Villabolos v. United States, 6 How. 81; 
United States v. Curry, id. 106; Massena v. Cavazos, 6 
Wall. 355; Edmonson v. Bloomshire, 7 id. 306; Insur- 
ance Co. v. Mordecai, 21 How. 195; Removal Cases, 
100 U. 8. 457; National Bank v. Wheeler, 13 Blatchf. 
218; Bright v. Railroad Co., 14 id. 214; Cobb v. Insur- 
ance Co., 3 Hughes, 452; McBratney v. Usher, 1 Dill. 
367; Hyde v. Insurance Co., 2 id. 525; Jackson v. In- 
surance Co., 3 Wards, 413; Dennis v. Alachua Co., id. 
683; Osgood v. Railroad Co., 6 Biss. 830. (2) Where 
the necessary jurisdictional facts exist, an infant de- 
fendant may remove his suit into the Federal Court as 
any other defendant may, and the petition for removal 
and bond may be filed in his behalf by his regular 
guardian, the guardian ad litem, or a next friend, as 
the case may be. The citizenship of the infant deter- 
mines the jurisdiction, and not the citizenship of the 





guardian or next friend. Williams v. Ritchey, 3 Dill. 
406; Wormley v. Wormley, 8 Wheat. 451; Ruckman v. 
Palisade Co.,1 Fed. Rep. 367. (3) There is no mode 
known tothe practice of the Federal courts in removed 
causes by which an absent infant defendant can be 
served with process, or brought into court by substi- 
tuted process, by publication or otherwise; and as an 
infant cannot voluntarily appear or waive process, nor 
can any oue until process served voluntarily appear 
for him, it is premature for a guardian or next frind to 
remove the cause until the infant defendant has been, 
by proper service of process directly, or by substitu- 
tion, brought into the State court, or yntil by the State 
laws some one authorized to enter his appearance has 
appeared for him in that court. He cannot, nor can 
any one for him, under the authority of the State laws, 
appear in the Federal court, and his representative 
must defer the removal until the infant has been 
properly bound to defend in the State court. Held, 
therefore, where the father of an absent infant defend- 
ant appeared in the State court, and as next friend 
filed a petition and bond for a removal before there 
had been any service of process or publication accord- 
ing to the State laws to bring in the infant, that the 
cause must be remanded for want of jurisdiction over 
the person of the infant. Bank of the United States 
v. Ritchie, 8 Pet. 128; O’Hara v. MacConnell, 93 U. S. 
150; New York Life Ins. Co. v. Bangs, 138 Cent. L. J. 
88; 8. C., 103 U. S.; Carrington v. Brents, 1 MeL. 174. 
Where the father and next friend of an infant defend- 
ant, who had attempted, before service of process, to 
remove the infant’s suit to the Federal court upon a 
petition and bond undertaking to enter his and the 
infant’s appearance in that court, subsequently to the 
proceedings procured an appointment as guardian 
from the proper State court, and thereupon as such 
guardian entered his and the infant’s appearance in 
the Federal court, held, that such appearance was in- 
effectual to give the court jurisdiction of the person of 
the infant, or to cure by ratification the defective pe- 
tition and bond for removal, although in the State 
court the service of process on the guardian would 
bind the infant, and the guardian might voluntarily 
appear therefor him. (4) While the court will look to 
the transcript of the record of the State court in aid of 
the allegations of the petition for removal, the petition 
itself must contain the necessary jurisdictional aver- 
ments; andif it alleges that the parties are citizens 
of different States as the basis of removal, the peti- 
tioner cannot prove by the transcript or otherwise, in 
the support of the jurisdiction, that it is a case for 
removal on account of subject-matter. The allegata 
and probata must correspond as in other pleadings. 
But the petition may be amended, either by curing 
defective averments or by substituting additional or 
new allegations; and such amendments may be made 
in the Federal court without remanding to the State 
court for that purpose. Michaelon v. Denison, 3 Day, 
294; Fisher v. Rutherford, Bald. 188, 193; Re McKib- 
ben, 12 N. B. R. 97, 102; Kelsey v. Railroad Co., 14 
Blatchf. 89; Bump on Fed. Proc. 148, notes; id. 655, 
and notes; Connelly v. Taylor, 2 Pet. 556, 564; Jackson 
v. Ashton, 10 Pet. 480. (5) It seems that a minor child 
may, at least for the purposes of jurisdiction in the 
Federal courts, acquire aseparate domicile and citi- 
zenship from that of the father during his life-time; 
but that result can only be accomplished by the 
emancipation of the child, and a complete surrender 
of the parental control, either to the child itself or 
some one standing in loco parentis as to the choice of 
domicile. Any mereconsent of the father that the 
child may reside in another State, however perma- 
nently, cannot shift the domicile; but there must be 
in the father no longer any right to regulate the sub- 
ject, and the right of choice must have been trausfer- 
red to the child or some one else by the father’s consent 
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or by operation of law. Held, therefore, where the 
father, a citizen of Tennessee, having lost by death 
the mother and all but one of his children, agirl five 
or six years of age, removed her to Kentucky and 
placed her to reside permanently with her aunt, that 
there had been no change of domicile to constitute the 
child a citizen of Kentucky, but that she was still a 
citizen of Tennessee, and the court had no jurisdiction 
where the plaintiff is also a citizen of Tennessee. Held, 
also, that the fourteenth amendment of the Constitu- 
tion has not changed the test of citizenship in its rela- 
tion to the jurisdiction of the Federal courts over the 
controversies of citizens of different States. Robert- 
son v. Cease, 97 U. S. 646, 649; National Bank v. Teal, 
5 Fed. Rep. 503, 505. These views will find support in 
the following authorities, and the cases cited by them: 
2 Kent (12th ed.), 233, note co, 225, 226, note 1 (d), 430, 
note 1, 431, 49, 71, 72; Schoul. Dom. Rel. part3, passim, 
pp. 312, 412, 452, 442, 393, 394, 314, 367, 372, 591, 598; 
Story on Confl. L. (5th ed.) passim, §8§ 39, 49, 46, and 
note 4, §§ 531, 543, 480 et seq., 492 et seq.; Phil. Dom. 
passin, c. 3, c.7; Westl. Priv. Int. L., §§ 35, 36, 37, 34, 
316; Whart. Conf. L. (2d ed.) passim, §§ 8, 10, 10a, c. 2, 
passim, §§ 24, 29, 41-43, 55-66, 67-77, 81, 82, 396, 704, 720; 
Bump on Fed. Proc. 130, 185, 217; Dill. Rem. (2d ed.) 
67, and notes; Somerville v. Somerville, 5 Ves. 750 
(Perkin’s ed.), and notes; Allen v. Thomason, 11 
Humph. 535; Cloud v. Hamilton, id. 104; Ross v. Ross, 
129 Mass. 243; Tirrell v. Bacon, 3 Fed. Rep. 62; Collin- 
son v. Teal, 4 Sawy. 241; Holmes v. Railway Co., 5 
Fed. Rep. 523, 626. U. 8. Cire. Ct.,W. D. Tennessee, 
Aug. 22, 1881. Woolridge v. McKenna. Opinion by 
Hammond, D. J. 


——__»__—_—__ 


KENTUCKY COURT OF APPEALS AB- 
STRACT. 


FRAUDULENT CONVEYANCE— VOLUNTARY CONVEY- 
ANCE FROM HUSBAND TO WIFE OF LANDS PURCHASED 
WITH HER MONEY. — A wife agreed with her husband 
to sell her land and invest the proceeds in another 
tract of land, upon condition that the deed should be 
made to her,and united with him ina deed for the 
sale of such land. The deed of the land purchased was 
made to the husband without the knowledge or con- 
sent of the wife. Held, that a conveyance by the 
husband through a third person, of the purehased land 
to his wife, could not be attacked by creditors of the 
husband. It was held in Miller v. Edwards, 7 Bush, 
397, the facts of which are analogous to this case, that 
“sucha contract as that made with her husband be- 
fore her land was sold is valid and enforceable as 
between the parties to it, asa prudent mode of pre- 
serving her estate against his improvidence or capri- 
cious power."’ See Lady Arundell v. Phipps, 10 Vesey, 
146; Livingston v. Livingston, 2 Johns. Ch. 539. This 
principle of law seemed to be so well established that 
the court said in that case, it *‘now requires no cita- 
tion of authorities in its support.’’ The case of Wickes 
v. Clarke, 8 Paige, 161, is in accord with the doctrine 
above quoted. The husband would not be entitled to 
claim the property, and his creditors stand in no better 
place than he. As was said in Latimer v. Glenn, 2 
Bush, 544, ‘“‘she having the legal title, with an equity 
untainted with illegality or fraud, cannot be dis- 
turbed.’’ Agnesworth v. Haldeman, 2 Duvall, 566. 
Campbell v. Campbell's Trustee. Opinion by Harges, J. 
[Decided May 28, 1881.] 


NEGLIGENCE — PRESUMPTION OF CARE — RIGHTS AND 


DUTIES OF RAILROAD COMPANY AND TRAVELLER ON 
HIGHWAY AT CROSSING. — In an action against a rail- 
road company for the death of one killed at a highway 
crossing, held, that while those on the highway, when 
about crossing a railroad track, must exercise proper 





diligence and care with reference to their own safety, 
where there is an absence of evidence as to the care 
exercised by the party injured, it is not to be pre- 
sumed that the deceased recklessly or carelessly im- 
periled his own life, or entered upon the track of the 
road knowiug of the train’s approach. If the pre- 
sumption of negligence arises from the mere fact that 
the deceased was killed on the track, at a place where 
he had the right to be, it must necessarily defeat a 
recovery in all such cases unless it should appear that 
those in charge of the train, after discovering the dan- 
gerous condition of the party injured, could by the 
exercise of ordinary care have avoided the impending 
injury. The same degree of care is required of both 
those in charge of the train and those travelling over 
the public highway crossing the track. In Continental 
Improvement Co. v. Stead, 5 Otto, 163, it is said: 
‘* Both parties must exercise such care as men of com- 
mon prudence and intelligence would ordinarily use 
under such circumstances. Where the view is ob- 
structed so that parties crossing the railroad could not 
see an approaching train, the exercise of greater care 
and caution was required on both sides. Those in 
charge of the train should approach the crossing at a 
less rate of speed and use increased diligence to give 
warning of its approach. The train has a preference 
over the traveller on the highway. Its great speed, 
the necessities and safety of those on it, as well as the 
safety of the traveller on the ordinary highway, all 
require that this preference should be given; but it is 
the duty of those in charge of the train to give due 
and proper warning of its approach, that those cross- 
ing its track may know and avoid the danger; and 
when passing great thoroughfares thronged with travel 
the speed of the train should be checked or other 
means devised to insure the safety of those on the 
highway; anda failure to give such warning or to use 
such precaution must be regarded as neglect. Paducah 
& Memphis R. Co. v. Hoehl, 12 Bush, 45; Claxton’s 
Adm’r v. Lexington & Big Sandy R. Co., 13 id. 642. 
Louisville, Cincinnati &. Lexington Railroad Co. v. 
Goetz’s Administratrix. Opinion by Prior, J. 
[Decided June 25, 1881.] 


—_——__>—__—_—— 
MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1881. 


CARRIER OF PASSENGERS — PASSENGER TAKING UN- 
SAFE SEAT AT INVITATION OF SERVANT OF CARRIER— 
CONTRIBUTORY NEGLIGENCE. — A street car passenger 
was invited by the driver to sit on the driving bar, 
though there was room inside, and on asudden jerk 
fell off and was run over. He sued the carrier for the 
injury. Held, (1) that as he was perfectly able to take 
care of himself and as there was opportunity for him 
to take a safe seat, he was guilty of contributory neg- 
ligence, and that the driver’s invitation did not estop 
the carrier from relying on such negligence in defense 
to the action; (2) that as the evidence for the defend- 
ant clearly showed that the driver made every effort 
to rescue the passenger, and the testimony for the 
plaintiff was not inconsistent with this showing, it was 
proper for the trial judge to take the case from the 
jury upon the question of negligence in running over 
the passenger. (3) Courts must take judicial notice 
of what everybody knows of the incidents of railway 
travel. Siner v. Great Western Ry. Co., L. R., 4 Ex. 
123; Dublin, Wicklow & Wexford Ry. Co. v. Slattery, 
3 App. Cas. 1155; 24 Eng. 713; Lake Shore & Michigan 
Southern Ry. v. Miller, 25 Mich. 274. Downie v. Hen- 
drie. Opinion by Graves, J. 


MUNICIPAL CORPORATION — LIABILITY FOR DEFECT- 
IVE HIGHWAYS. — The Legislature can impose a statu- 
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tory liability upon a municipality for injuries caused 
to persons or animals by defects in public highways 
along or over which they are lawfully passing; and the 
municipality will be liable even though it would not 
have been at common law (Commissioners of High- 
ways v. Martin, 4 Mich. 557; Leoni v. Taylor, 20 id. 148; 
Detroit v. Blakeby, 24 id. 84); and irrespective of the 
question whether the duty of keeping the highway in 
repair did or did not properly belong to it. Burnham 
v. Byron Township; Grand Rapids v. Wyman. Opin- 
ion by Cooley, J. 


—— CONTRIBUTORY NEGLIGENCE — DEFENSE. — (1) In 
an action for such injury it is not proper for the de- 
fense to show that persons living in the immediate 
vicinity had not noticed the defect, which had existed 
for several days. (2) It was not prejudicial error to 
permit the plaintiff to show, as bearing on the ques- 
tion of municipal negligence, that similar defects had 
often been suffered to continue for a considerable time 
without attention. (3) It is not competent to urge asa 
defense to the statutory liability, that there were only 
two street commissioners, who however diligent could 
not discover and remedy all such defects at once; the 
duty to repair and the liability for neglect to do so 
being imposed by statute, the municipality must, 
at its peril,do whatever may be necessary. Grand 
Rapids v. Wyman. 


NEGLIGENCE— BY RAILWAY COMPANY WHEN CROSS- 
ING HIGHWAY WITH TRAIN — FAILURE TO GIVE STAT- 
UTORY SIGNALS — QUESTION FOR JURY. — A somewhat 
deaf old man driving a span of colts down a narrow 
road, toward a railway track which was concealed 
from him on one side by a high embankment, listened 
for a coming train, but hearing none drove on, and 
when close by the track a train appeared within a few 
rods. Thinking that he could not control his horses 
where they were, he tried to cross the track and the 
rear of his buggy was struck by the locomotive. Held, 
in an action for the injury done (1), that the averment 
in the declaration that defendant negligently and reck- 
lessly drove a certain locomotive upon the railroad up 
to, upon and across a certain public highway at the 
crossing of the same and the said railroad, without 
giving the necessary statutory signal, viz., ringing a 
bell or sounding a whistle, was a sufficiently specific 
averment of defendant’s negligence, when taken in 
connection with the averment of consequential in- 
jury, and that it entitled plaintiff to support it by 
evidence under the plea of the general issue. (2) The 
neglect of a railroad company to ring a bell as required 
by statute, on approaching a crossing, will make it 
liable for any injury resulting from such neglect. (3) 
The question whether under the facts of this case the 
plaintiff was guilty of contributory negligence, could 
not be taken from the jury. Chicago & North-western 
Railway Co. v. Miller. Opinion by Marston, C. J. 


—— INJURY TO CHILD TRESPASSING — CONTRIBUTORY 
NEGLIGENCE. — Case for injuries to a child, eight years 
old, by the sudden starting of a locomotive upon the 
step of which he had been standing and from which 
he had just been ordered away by the fireman. Ia 
getting down he accidentally fell, and the tender 
passed over his arm. He wasatrespasser upon the 
premises, had been warned against going there, and 
was a child of more than average intelligence. Held, 
that the railway company could not be held liable 
without showing that the engineer or other servant of 
the company in charge of the locomotive knew that 
the plaintiff was in the way of the engine, or that they 
had been reckless or negligent in their management, 
orcould have anticipated theinjury. Chicago & North- 
. Railway Co. v. Smith. Opinion by Marston, 





SUPREME COURT ABSTRACT.* 
FEBRUARY, 1881. 


CONTRACT—ILLEGAL CONSIDERATION. — The con- 
sideration of a contract must not only be valuable but 
lawful; hence there can be no recovery by one for his 
time and services, the purpose and tendency of whose 
employment was to obstruct the administration of 
justice, by influencing State witnesses, and by induc- 
ing the State’s attorney to hold back in the discharge 
of his official duty in prosecuting the defendant 
charged with adultery. Chancellor Kent lays down 
the rule that the consideration of a contract mast, in 
order to entitle the party to recover, ‘‘not only be 
valuable, but it must be a lawful consideration, and 
not repugnant to law or sound policy or good morals. 
Ex turpi contractu actio non oritur; and no person - 
even so far back as the feudal ages, was permitted by 
law to stipulate for iniquity.” 2 Kent Com. *466. In 
Smith on Contracts, 141, the author says: ‘ There is 
another remarkable instance of contracts falling under 
this class, namely, of illegality created by the rules of 
common law. It consists of contracts void because of 
having a tendency to obstruct the administration 
of justice.” And he cites Collins v. Blantern, 2 Wils. 
341; Unwin v. Loper, 1 M. & Gr. 747; E. C. L. R., vol. 
39; Keir v. Leeman, 6 Ad. & E. (N. 8.)316; E. C. L. R., 
vol. 51. There are numerous cases in the English and 
American reports, including those of Vermont, which 
illustrate the general rule that contracts are illegal 
when founded on a consideration contra bonos mores, 
or against the principles of sound policy; as where 
the consideration was the suppression of evidence in 
a criminal prosecution, Badger v. Williams, 1 D. Chip. 
137; stifling a criminal prosecution, Bailey v. Buck, 11 
Vt. 252; compounding of felonies or suppressiug a 
criminal prosecution, Hinesburgh v. Sumner, 9 Vt. 23; 
Bowen v. Buck, 28 id. 308; sale of office, Ferris v. 
Adams, 23 id. 136; hired electioneering, Nichols v. 
Mudgett, 32 id. 546; “lobbying in the Legislature,” 
Powers v. Skinner, 34 id. 274. The law gives no coun- 
tenance to an illegal contract. Barron v. Tucker. 
Opinion by Veazey, J. 


MORTGAGE — RECORD OF ASSIGNMENT OF — TITLE.— 
An assignee of a mortgage takes by a duly executed 
assignment thereof an interest in the mortgaged 
premises; therefore such assignment by force of the 
statutes may properly be recorded in the land records 
of the town where the mortgaged premises lie. Such 
recora is constructive notice to subsequent purchasers 
and mortgagees that the original mortgagee’s right to 
discharge the mortgage has ceased. If such assignee 
of the mortgage debt fails to take an assignment of 
the mortgage and cause the same to be recorded, he 
places power in the hands of the original mortgagee to 
commit afraud upon ivnocent parties, and must be 
psotponed to the rights acquired by such parties, in 
good faith and without notice. After an assignment 
of the mortgage debt, but not the mortgage, the mort- 
gagee holds the title to the mortgage premises in trust 
for such assignee. When the purchaser acts in good 
faith and has no notice that the vendor holds the prop- 
erty in trust, he obtains a title paramount to the un- 
disclosed trust. The legal assignee (not the equitable) 
is the proper party to make the discharge of the mort- 
gage. Keyes v. Wood, 21 Vt. 331; 1 Jones on Mort., 
§ 820. Torrey v. Deavitt. Opinion by Ross, J. 


VARIANCE— IN ACTIONS OF TORT. — When one claims 
that another has so erected a building that the eaves 
project over and discharge rain water upon his land, 
but the declaration is so framed that no damages can 
be given because of such projection, but only for the 
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* To appear in 538 Vermont Reports. 
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discharging of the rain water, and there was no evi- 
dence that tended to prove the discharging of water, 
etc., the jury should have been instructed that the 
plaintiff could not recover. In actions of this kind the 
plaintiff must prove the very injury of which he com- 
plains. Phillips lays down the general rule in actions 
of tort to be that “it will be sufficient if part only of 
the allegations stated in the declaration be proved, 
provided that what is proved affords a ground for sus- 
taining the action supposing it to have been correctly 
stated as proved.”’ 1 Phillips Ev. *837. The rule has 
been applied in this State in Hutchinson v. Granger, 
13 Vt. 386, where Redfield, J., says: ‘‘He must prove 
the very injury of which he complains, but not to the 
full extent;’’ and in Graves v. Severens, 40 id. 639, a 
full authority upon this question, where Wilson, J., 
adds: “In actions of tort for special damage, where 
-the plaintiff ‘ties himself up’ by framing his declara- 
tian with reference to a recovery on some special 
ground only, he should not be allowed to go, in evi- 
dence of any loss or damage, beyond what is expressly 
alleged in the declaration.’’ If it had appeared that 
water had been discharged from the defendant’s build- 
ing upon the plaintiff's land, the law would presume 
that some damage resulted therefrom, and the plaintiff 
would have been entitled to nominal damages though 
no actual damage were proven. Paul v. Slason, 22 Vt. 
231; Fullam v. Stearns, 30 id. 443; Cole v. Drew, 44 
id. 49. Simonds v. Pollard. Opinion by Royce, J. 


—_—_>___——. 


FINANCIAL LAW. 

MISTAKE — PAYMENT BY, WHEN MONEY MAY BE 
RECOVERED BACK. — Where the defendant collected 
from the plaintiffthe amount of a draft received by it 
from another bank for collection, crediting the pay- 
mentin its account with the latter, which draft was 
drawn by apaymaster for bounty money, to the order 
of one D., upon the assistant treasurer of the United 
States at New York, purporting to be indorsed by him, 
and was indorsed by the other bank, but not by the 
defendant, and it was claimed that the fact that D.’s 
name was a forgery was not discovered by the plaintiff 
until ten years afterward, and not communicated to 
the defendant until another year had elapsed; in an 
action to"recover the money, held, that the case is 
clearly one of payment of money under a mutual mis- 
take of fact, and the plaintiff is entitled to recover, 
there being no allegation or proof of any loss or damage 
to the defendant, or of any loss of remedy by the de- 
fendant against the bank from which the draft was 
received, by reason of the delay in discovering or com- 
municating information of the mistake. That mere 
negligence, unattended with such loss or damage, can- 
not impair the equity of the party paying money under 
a mutual mistake of fact, to recover it from the other 
party who received it without giving any consideration 
therefor. The authorities are to this effect: that neg- 
ligence in giving information of the mistake to the 
other party, with resulting loss of remedy over, is a 
defense, but otherwise not. Thedoctrine rests on the 
duty which the party paying owes to the other to 
shield him as far as possible from loss or damage 
resulting from the mistake, when he discovers that it 
issuch. Ifthe failure to perform that duty results in 
loss or damage to the other party, then it is inequita- 
ble that he should be obliged to refund. But if that 
negligence has made no difference to him then it is 
immaterial. See Kingston Bank v. Ellinge, 40 N. Y. 
391; Mayer v. Maycr of New York, 63 id. 455; Pardee 
v. Fish, 60 id. 271; Union Bank vy. Sixth Nat. Bank, 43 
id. 456; Bank of Commerce v. Mechanics’ Banking 
Ass’n, 52 id. 213; Continental Nat. Bank v. Nat. Bank 
Com., 50 id. 575. The rule declared in Price v. Neal, 3 
Burr. 1354, which precludes recovery where the mis- 





take consists in the erroneous admission as genuine, 
by acceptance or payment of a draft where the signa- 
ture of the drawer was forged, and the cases following 
it, are now regarded as exceptions to the general rule 
that negligence in making the payment, even where 
the matter mistaken was peculiarly within the plaint- 
iffs knowledge, or one as to which he had a duty of 
inquiry, unattended with damage, does not defeat the 
action. Allen v. Fourth Nat. Bank, 59 N. Y. 19; and 
see Welch v. Goodwin, 123 Mass. 71. The cases of 
counterfeit money rest on a different principle, the 
theory being that delay must necessarily impair the 
remedies over of the party from whom the money was 
received. U.S. Dist. Ct., 8. D. New York, January, 
1881. Uniled States v. National Park Bank of New 
York. Opinion by Choate, D. J. (7 Fed. Rep. 852.) 


TITLE — TO NEGOTIABLE COUPONS FROM STOLEN 
BONDS SOLD AFTER DUE TO BONA FIDE PURCHASER 
— CONFLICT OF LAW. —(1) Bonds of an American 
railway corporation, with negotiable coupons annexed, 
belonging to plaintiff, were stolen. Subsequently de- 
fendant purchased in Germany a number of the cou- 
pons then past due. The purchase was made in good 
faith without notice and for full value. The coupons 
were sent to New York for payment. In an action to 
determine the title to the coupons, held, that plaintiff 
was entitled to the same. After their maturity the 
coupons lost the attribute of negotiability, and they 
dropped into the category of ordinary property, to 
which title does not pass by mere delivery. The fol- 
lowing cases among many illustrate this principle: 
Vermilye vy. Adams Express Co., 21 Wall. 138; Evert- 
son v. Bank of New York, 66 N. Y.14. Although the 
taker of stolen coupons in good faith after maturity 
may get a good title as against the original owner, 
provided that some person in the chain of title between 
himself and the true owner had obtained a good title, 
which has been transmitted to the claimant, Grand 
Rapids and Indiana R. R. Co. v. Sanders, 54 How. Pr. 
214, the burden is upon the purchaser to prove the 
facts out of which such legal claim arises. The plaint- 
iff’s title in this case is made out by showing the fact of 
original ownership and that the property had been 
stolen. If they reached the hands of a bona fide pur- 
chaser before maturity, through whom the defendant 
claims, he must establish it. Under the evidence the 
defendant took title after maturity subject to all the 
rights and equities of the true owner. Byles on Bills, 
§ 166; Bank v. Green, 43 N. Y. 298; Collins v. Gilbert, 
4 Otto, 754. (2) The rights of the parties are to be de- 
termined by the law in New York and not by that in 
Germany where the coupons were bought. Edgerly v. 
Bush, 81 N. Y. 199. N. Y. Sup. Ct., Spec. Term, Aug. 
22,1881. Wylie v. Speyer. Opinion by Van Vorst, J. 


UsurY — WHERE PRINCIPAL NOT AFFECTED BY 
AGENT’s. —Chase authorized his agent, Alley, to loan 
money at the lawful rate of interest. Alley, without 
the knowledge or consent of Chase, took upon a loan 
bearing legal interest, made to Acheson, $50, either as 
a bonus or for his services. Held, that Chase was not 
responsible for the act of his agent, and the defense of 
usury could not be set up against him in an action to 
recover the amount of the loan. Chase tovk only his 
lawful per cent, and therefore has not been guilty of 
usury. Condit v. Baldwin, 21 N. Y. 219; Estevez v. 
Purdy, 66 id. 446; Rogers v. Buckingham, 33 Conn. 81; 
Gokey v. Knapp, 44 Iowa, 32; Brigham v. Myers, 1 N. 
W. Rep. 613; Tyler on Usury, chap. 13, passim. Even 
though Alley took the 350 for his services rendered to 
Chase, for which Chase would have been bound to pay, 
so that in that way Chase received a benefit from the 
taking, in no way alters the result. The stubborn fact 
still stands that it was not taken for the loan or for- 
bearance of the money. It is clear that it was not 
usurious. Eaton v. Alger, 2 Keyes, 41; Thurston vy, 
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Cornell, 38 N. Y. 281; Beadle v. Munson, 30 Conn. 175; 


Smith v. Wolf, 8 N. W. Rep. 429; Tyler on Usury, 132. 
Minnesota Sup. Ct., Aug. 1,1881. Acheson v. Chase. 





RECENT ENGLISH DECISIONS. 


CONTRACT — ILLEGAL CONSIDERATION — AGREE- 
MENT TO COMPOUND CRIME.—A. having been ar- 
rested at the instance of B. on the charge of having 
committed the offense of larceny by a bailee, was 
brought up before a magistrate and remanded. A.’s 
wife then induced B. to withdraw from the prosecu- 
tion on A.’s wife agreeing to charge her separate real 
estate with the amount taken. The title deeds of the 
property were deposited at a bank in the joint names 
of the solicitors of the parties. A. being again brought 
before the magistrate, the latter, having been informed 
of the terms, allowed the prosecution to be withdrawn. 
A.’s wife afterward refused to perform her agreement. 
B. brought an action to enforce the charge, and A.’s 
wife counter-claimed for a declaration that she was 
entitled to have the deeds delivered uptoher. Held 
(affirming the decision of Fry, J.,43 L. T. Rep. [N. 8.] 
192), that the agreement to charge the separate prop- 
erty was illegal and could not be enforced, and that 
the defendant was entitled to the declaration for de- 
livery of the deeds. Larceny by a bailee is a felony, 
but if it had been a misdemeanor, the agreement to 
charge in consideration of the withdrawal of the pros- 
ecution would have been void. Williams v. Bayley, 
14 L. T. Rep. (N. 8.) 802; Keir v. Leeman, 3L. T. Rep. 
299, and 7 id. 347; Davis v. Holding, 1M. & W. 159. 
Ct. of App., May 14, 1881. Whitmore v. Farley. Opin- 
ions by James, Baggalay and Lush, L.JJ. 45 L. T. 
Rep. (N. 8.) 99. 





——__~+>- 
NEW BOOKS AND NEW EDITIONS. 


PENAL CODE OF CALIFORNIA. 

The Penal Code of California. Enacted in 1872; as amended 
in 1881. Annotated by Robert Desty, author of ‘* A Com- 
pendium of American Criminal Law,” *‘ Federal Proced- 
ure,” etc. San Francisco: Sumner, Whitney & Co., 1881. 
Pp. 836. 

HIS Code very much resembles our own; indeed, 
we believe was modeled after it. The present 
edition is of the “‘ pocket size.’’ The annotations are 
placed under the respective sections, and are not mere 
references, but contain succinct statements of the 
points decided, and embrace all the States and Eng- 
land. We have had occasion to praise Mr. Desty’s 
editorial labor in former instances, and the present 
looks like a thorough and useful piece of work. 

Doubtless the book will be useful even to New York 

lawyers, especially as the Code has been in operation 

in California so long and has received considerable 
construction. The book is a nice specimen of print- 
ing. 


CRIMINAL LAW AND PRACTICE OF CALIFORNIA. 


Criminal Law, Pleading and Practice in the Courts of the 
State of California. The Penal Code of California, con- 
taining all amendments to the close of the twenty-fourth 
session of the Legislature (March 4, 1881), with the sections 
of the Code of Civil Procedure relating to Juries, Con- 
tempts and Evidence : also an Appendix referring to Stat- 
utes containing Penal Clauses. Annotated by Clinton L. 
White and Wilbur F. George, of the Sacramento Bar. 
San Francisco: A. L. Bancroft & Company, 1881. Pp. 
Ixvi, 725. 

This volume is on a similar plan to the preceding, 
but larger in scope, as the title page shows (although 
not more copiously annotated), and of the usual octavo 
size. What we said respecting the probable usefulness 








of that work to lawyersin this State is applicable to 
this. The annotations in bothare very extensive, 
although very tersely expressed. Both are remarkable 
exhibitions of industry in collating authorities, but 
we very much doubt the scientific propriety of anno- 
tating a Code in this way. It cannot be denied however 
that they are very convenient manuals. This volume 
is well printed. The index covers 161 pages. 


LIVERMORE’S TRUSTEES’ HANDBOOK. 


Livermore’s Trustees’ ‘Handbook; A Manual for the use of 
Trustees, Executors, Administrators, Assignees for the 
Benefit of Creditors, Receivers, Guardians, and Commit- 
tees of Lunatics, Idiots and Habitual Drunkards. Con- 
taining a brief statement of their powers and duties, rights 
and liabilities, with practical suggestions and information 
for their guidance in their management of their trusts 
generally, and particularly as to matters relating totheir 
accounts, and the settlement of them, upon their applica- 
tion to be discharged. By Rufus P. Livermore, of the New 
York Bar. New York: L. K. Strouse & Co., 95 Nassau st., 
1881. Pp. 103. 


This is a well printed manual, arranged in sections, 
with an index. There is much useful and accurate 
information in it. One of the first things, however, 
that a trustee ought to be informed of, is whether he 
has any power to employ a lawyer at the expense of the 
estate. On this point we look in vain for any infor- 
mationin this manual. This we think is-not an unfair 
test. At all events the omission is pretty important. 
Of course we cannot tell, without an examination out 
of proportion to the importance of the book, whether 
any other like defects exist in it, but such a discovery 
as this is apt to cast a gloom over the reviewer's en- 
thusiasm. 


Cox’s TRADE-MARK CASES. 


A Manual of Trade-mark Cases. Comprising Sebastian’s 
Digest of Trade-mark Cases, covering all the cases re- 
ported prior to the year 1879; together with those of a 
leading character since that time. With Notes and Refer- 
ences by Rowland Cox. Boston: Houghton, Miflin & Co., 
1881. Pp. xxvi, 478. 


This book is by the author of the well known work 
on “ The Law of Trade-marks.”’ It isin the form ofa 
digest, the cases being abstracted, and arranged chron- 
ologically and numbered (instead of under separate 
headings), with a very full and excellent index, cover- 
ing 60 pages, and a table of cases. As a complete digest 
of trade-mark cases it has a large value for practition- 
ers in this branch of the law, and affords a comfortable 
assurance that it is a trustworthy guide. More than 
this it does not purport to be. It is in no sensea 
treatise. The abstracts seem well constructed. There 
are some judicious notes by the American editor. The 
volume is elegantly printed. For sale in Albany by 
Banks & Bros. 


BENJAMIN ON SALES. 


A Treatise on the Law of Sale of Personal Property; with 
References to the American Decisions and to the French 
Code and Civil Law. By J. P. Benjamin, Esq., Q. C., of 
Lincoln’s Inn, Barrister-at-Law. Third American from 
latest English Edition. By Edmund H. Bennett. Boston: 
Houghton, Miflin & Co., 1881. Pp. Ixxviii, 980. 


The reviewer need not measure his words about this 
work. It is one of the most excellent, successful and 
celebrated of modern law books, and did much to con- 
fer fame and success upon its eminent author. It is 
universally cited in this country, to which it has been 
made accessible by the judicious labor of the Ameri- 
can editor, and is practically unrivalled in this branch 
of the law. The first American edition was issued in 
1875, the second in 1877. The present edition cites over 
1,500 new cases. Very few books are so admirably and 
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copiously annotated as this. It is almost superfluous 
to say that it is beautifully printed, like every thing 
issuing from the Riverside Press. 


BANNING AND ARDEN’S PATENT CASES. 


Reports of Patent Causes decided in the Circuit Courts of the 
United States since January 1, 1874. By Hubert A. Ban- 
ning and Henry Arden, Counsellors at Law. Volume 1. 
New York : L. K. Strouse & Co., 1881. Pp. xiv, 717. 

This volume opens a series in continuation of Fish- 
er’s Patent Cases. It contains the cases for something 
aboveayear, It will undoubtedly prove a great con- 
venience to patent lawyers to have these cases inde- 
pendently reported. The volume has a full index and 
table of cases reported and cited. It is handsomely 
printed. It is thought that seven volumes will bring 
down the cases to date, and thereafter volumes will be 
published as the cases accumulate. The editorial work 
seems very well performed. 


LAwson ON USAGES AND CUSTOMS. 

The Law of Usages and Customs, with Illustrative Cases. 
John D. Lawson, author of “A Treatise on the Contracts 
of Common Carriers,” etc., etc. St. Louis: F. H. Thomas 
& Co., 1881. Pp. lxix, 552. 

Mr. Lawson, well known to the profession by his 
former editorship of the Central Law Jonrnal, and his 
recent work on ‘Contracts of Carriers,’’ has here hit 
upon a very interesting subject of considerable practi- 
cal importance. Nothing has ever been published upon 
the subject, except Mr. Browne's tract. Selecting 
thirty-three cases as his text, Mr. Lawson has anno- 
tated them with great fidelity, exhaustiveness, and 
discrimination. He divides his subject as follows: 
On the requisites of their validity; the proof neces- 
sary to establish them; their validity and effect in 
different relations and occupations; their admissibility 
to explain written and other express contracts; their 
inadmissibility when in conflict with contracts, stat- 
utes orlaws. An idea of the amount of labor bestowed 
on the annotations may be derived from the fact that 
the table of cases cited covers 53 pages of double col- 
umns. The decisions are neatly stated, and grouped 
and arranged with excellent judgment. The practi- 
tioner may feel reasonably sure that nothing has 
escaped the editor’s industrious search, while the intel- 
ligence of,his treatment is evident on every page. The 
volume is very neatly and compactly printed. For sale 
in Albany by Wm. Gould & Son. 








NEW YORK COURT OF APPEALS DECISIONS. 

HE following decisions were handed down, Fri- 

day, October 27, 1881: 

Judgment affirmed with costs— The Alleghany Oil 
Co. v. The Bradford Oil Co.; Rider v. Miiler; Lexow 
v. Julian; Schelly v. Diehl. —— Appeal dismissed with- 
out costs — People ex rel. Purvis v. Police Commission- 
ers of New York.—— Appeal dismissed with costs— 
Fisher v. Raab; Benedict v. Dixon; People ex rel. Long 
v. Croft. —— Order affirmed without costs. (This re- 
quires an election for surrogate in New York county 
this fall) — People ex rel. Rosenkrantz v. Car, Secretary 
of State. ——Order granting allowance reversed and 
judgment modified, by striking out the allowance, and 
as thus modified affirmed with costs— Platt, Assignee, 
v. Hunter. —— Order affirmed with costs— Ryle v. 
Falk; Todd yv. Botchford.——Order of Special and 
General Term reversed and order of judge vacated 
with costs of appeal to General Term and to this court 
— Berdell v. Berdell. —— Motion denied with $10 


costs — Knapp v. Francis 
The court adjourned until November 21. 





NOTES. 


‘(HE October number of the American Law Register 

contains a leading article on Preferred Stock, by 
John D. Lawson. Also the following cases in full: 
Pennsylvania Lead Company’s Appeal, on nuisance by 
lead smelting, with note by Heury Wade Rogers; 
Harris v. Carmody, on duress, note given by father 
under threat to prosecute son; with note by Marshall 
D. Ewell; Stillman v. Stillman, on forfeiture of ali- 
mony by remarriage; with note by Mr. Ewell; Evans- 
ville Gas Light Co. v. Staie, on merger of mortgage by 
judgment of foreclosure; with note by W. W. Thorn- 
ton. —— We have received from F. D. Linn & Co., of 
Jersey City, the Life of Lord Campbell, consisting of 
his autobiography, journals and letters, edited by his 
daughter, the Hon. Mrs. Hardcastle; and from Little, 
Brown & Co., of Boston, ‘‘ The Theory of our National 
Existence, as shown by the action of the Government 
of the United States since 1861, by John C. Hurd, LL. 
D., author of the Law of Freedom and Bondage in the 
United States."’ We shall endeavor at an early day 
to review these interesting works with the care which 
they deserve. 


The people of Connecticut have adopted a Constitu- 
tional amendment providing that judgesof the Su- 
preme and Superior courts shall be nominated to the 
Legislature by the governor, instead of by party cau- 
cuses. Governor Cornell has appointed Mr. Horace 
Russell to fill the vacancy on the bench of the Superior 
Court of the city of New York, caused by the death 
of Judge Sanford. He sat on the same bench by ap- 
pointment last year, and was defeated at the election 
last fall by a comparatively small majority. He is a 
thoroughly competent man. 


WHY DO LAWS INCREASE? — There is nothing new 
under the sun, said the wise man. We were amused, 
the other day, in view of the loud complaint that goes 
up about excessive legislation, and excessive opinion- 
writing, and reporting, to find the following, uttered 
as long agoas in a note to Twyne’s case, from 3 Coke, 
80 (1 Sm. Lead. Cas. 1), ** Why do laws increase?” and 
the answer is given, thus: 

Queritus, ut crescunt tot magna volumina legis? 
In promptu causa est; crescit in orbe dolus. 
Which we have ventured to render into a rhyming 
couplet, as follows: 
Ask thou, why in such swelling volume laws do flow? 
The cause is in the need; fraud in the world doth grow. 


In Brown v. San Francisco Gas Light Co., the Cali- 
fornia Supreme Court have just held, that ‘tin the 
absence of a showing to the contrary, the law of a for- 
eign State will be presumed to be the same as our 
own.” This is avery broad statement. Rorer, in his 
recent treatise on Inter-State Law, lays it down asa 
rule that the above is true only as to ‘“‘ common law of 
another State.”’ ‘But this presumption,” says he, 
“does aot extend generally to staiute laws, or laws of 
a penal nature, or embodying strict provisions of for- 
feitures against usury.’’ Rorer’s Inter-State Law, 122. 
In an able article on this subject by the editor of the 
ALBANY LAW JOURNAL, September 10, 1881, this same 
conclusion is reached: ‘‘There is no doubt of the gene- 
ral doctrine that in the absence of proof, the common 
law will be presumed to prevaii iu other jurisdictions. 
It is sometimes said that the law of the forum will be 
presumed to prevail. But we think this remark must 
be limited to common law doctrines, und cannot be 
applied to statutory provisions.”” The Supreme Court 
of Michigan, 19 Mich. 186, say: ‘‘ We certainly cannot 
presume that the Legislature of another State has 
adopted all of our statutes, and therefore we must 
have proof, before we can show that they have passed 
any statute.’’— Pacific Coast Law Journal. 
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CURRENT TOPICS. 


T seems the hardest thing in the world to get a 
New York city judge out of office. There was 
Surrogate Calvin, who tried to hold over for another 
year by construction, and now here is Judge Spier, 
who has been trying to hold over for two years, by 
misconstruction. We intimated pretty strongly 
some time ago (23 Alb. L. Jour. 462) that when the 
judge certified in 1874 that he was then 61 years 
old, and that his term would expire December 3i, 
1882, he knew better about it than anybody else. It 
seems we were mistaken. Of course we admit that 
his parents knew still better. The judge’s parents 
being pious people committed the record of his age 
to the family Bible, and this book, after some 
search, having been lately discovered, reveals an 
entry that the judge and an accompanying brother 
were born on the 10th of September, 1810. The 
judge, unlike Col. Ingersoll, acknowledges the au- 
thority of the Holy Scriptures; and so to speak, 
being knocked out of time, throws up the sponge. 
He files his resignation, to take effect on the first of 
January next. To make things exactly right, ought 
he not to have filed it now to take effect the first of 
last January ?—so far at least as the salary is con- 
cerned ? How he became so mixed up we cannot 
exactly see. Possibly as there were two at his ad- 
vent he grew to believe that the other ought to have 
preceded him two years, and that it would be only 
fair to distribute the numbers over a convenient and 
usual space of time. But at all events the result 
shows the danger of not having the family Bible at 
hand, and exhibits a laudable example of submit- 
ting to the decrees of that most excellent book. His 
resignation was not filed three months before elec- 
tion, so that the customary notice could not be given, 
but the election will be held all the same. 


The following paragraph has been the rounds: 
“Chief Justice Waite, in a recent letter, expresses 
the opinion that there are no more good law schools 
in this country than are necessary. ‘The time has 
gone by,’ he says, ‘when an eminent lawyer in full 
practice could take a class of students into his office 
and become their teacher. Once that was practica- 
ble, but now it is not. The consequence is that law 
schools are now a necessity.’ This sounded like 
very good sense, and we were consequently sur- 
prised to see the following in the Albany Express: 
‘Chief Justice Waite would not be popular in Al- 
bany. He thinks small beer of law schools, and 
has put forward the opinion that there are many 
more in this country than are necessary. This lat- 
ter statement is doubtless true. Being more law 
schools than are necessary there is consequently a 
surplus of lawyers. Every male child who mani- 
fests a disposition to wrangle with all with whom 
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he comes in contact, and expands with years into 
the powerful debater of a college literary society, 
is believed by his misguided parents to possess 
qualifications which peculiarly fit him for the legal 
profession. The natural result of this policy has 
been to flood the country with a horde of blatant 
young men who secure a precarious and not alto- 
gether creditable subsistence from the petty litiga- 
tion into which the members of certain classes are 
continually being drawn. If the lawyers of this 
country, says the Chicago Tribune, were reduced in 
numbers one-half, and in self-importance nine- 
tenths, life on the Western continent would be fully 
as agreeable as it is at present. It is equally true of 
the East. And again, what a waste of time and 
money for many young men. There are in the city 
to-day a dozen young men graduates of the Albany 
Law School who are engaged in some mercantile or 
other business or looking for something to do— 
they have found the law a falilure.” We thought, 
what is the trouble with the Zxvpress and Tribune? 
If they have been sued lately, of course they think 
there are too many lawyers by half. These silly 
utterances are usually from unsuccessful lawyers and 
rejected candidates for admission. The law of sup- 
ply and demand regulates the matter, just as it does 
with the editors. No man is the worse for a legal 
education —it would not hurt the Zxpress and Tri- 
bune a bit—and many young men go through law 
school with no intention of following the profes- 
sion. There is no ‘‘waste of time or money” in 
this. As for the chief justice, we are authorized 
by him to say, that he thinks he wrote the letter 
above attributed to him—which the Zvpress mis- 
construes — and he adds, ‘‘I certainly agree to what 
is there said.” So here is a difference of opinion 
between the chief justice and the Hapress man. 
Which will yield? And who knows the better ? 





Saucy editors — Albany Express and Chicago Tri- 
bune, take notice— cannot abuse us lawyers with 
impunity. Thus in Ludwig v. Cramer, Wisconsin 
Supreme Court, October 18, 1881, 10 N. W. Rep. 
81, the defendants, proprietors of the Evening Wis- 
consin, a Milwaukee newspaper, had published of 
the plaintiffs, lawyers of that city, that in procur- 
ing aclient to plead guilty and sign an order for 
their fees, they had ‘‘ betrayed and sold innocence 
in a court of justice,” and that they ought ‘‘to be 
held up to the world as derelict in their sense of 
honor and obligation unworthy of trust and confi- 
dence, and to be shunned and avoided.” This was 
held actionable, the court thinking that even law- 
yers have some rights which editors are bound to 
respect. It was also held that the publication was 
not privileged as a report of a proceeding in a court 
of justice. 


The Maine Supreme Court, in Wright v. Wheeler, 
72 Me. 278, passed on a curious point. The action 
was on a note, and the defense was that the note 
was given for spirituous liquors sold in violation of 
law. The payee’s name being William Smith, evi- 
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dence was offered to show that he was generally 
called and known as ‘‘ Whisky Smith” or ‘‘ Whisky 
Bill Smith.” This was offered as tending to show 
that the holder knew or had notice of the illegal 
consideration when he acquired the note. Counsel 
argued: ‘**Whisky’ Smith indicated the business 
of the payee of the note in suit, the same as ‘ Law- 
yer’ Wright and ‘Lawyer’ Folsom indicates the 
business of the counsel in this case.” But the court 
thought not so, saying: ‘‘The prefix to Smith’s 
name indicated the drinking rather than the selling 
of liquor.” The ruling is right, but the reason is 
doubtful. Suppose it had been ‘ Benzine Smith,” 
would that have indicated the drinking rather than 
the selling of benzine? which very thirsty men 
have been known to drink. The true reason is, the 
use of the nickname did not carry notice that the 
note was given for liquors at all. It might have 
been given for pew rent. 


The 83rd volume of New York Reports contains 
three cases of historical interest to citizens of our 
State. Two of them recall the flagrant days of the 
Tweed regime. One of these is People ex rel. 
Phelps v. The Court of Oyer and Terminer of the 
County of New York, page 436. This is a review of 
the famous Genet case, where the defendant had 
been convicted of obtaining by false pretenses the 
signature of the mayor to a warrant. The argu- 
ment of the appeal was for years postponed by the 
‘*voluntary absence” of the defendant. (See 59 
N. Y. 80; S. C., 17 Am. Rep. 315.) Returning at 
length, the conviction was affirmed, and he is suf- 
fering the penalty. The opinion is pronounced by 
Judge Finch, and shows that he can write as well 
on questions of fact as on questions of law. It is 
in every way admirable. The other of these two 
is Douglas v. Knickerbocker Life Ins. Co., page 492, 
an action on a policy of insurance on the life of 
William M. Tweed. The policy was to be void if 
the insured should ‘‘ travel upon the seas * without 
the previous consent of the company. Mr. Tweed 
** voluntarily absented” himself from the Ludlow 
street jail, or rather from a carriage in which the 
deputy sheriff was mercifully giving him an airing, 
and went to Vigo, Spain. He was too much in a 
hurry to get the consent of the company. The 
Court of Appeals, in an opinion by Judge Earl, 
affirmed the judgment for the defendant. (By the 
way, it is quite refreshing to see this persecuted 
corporation successful in one suit. Their name is 
frequent in our reports, and never until now, that 
we can remember, in a way that commends them to 
public approval.) The third case is Van Giessen v. 
Bridgford, page 348, and consists in an attempt to 
administer on the estate of the famous Anneke 
Jantz Bogardus, with an ulterior view to getting the 
Trinity church landed possessions in the city of 
New York. The court, Judge Andrews delivering 
the opinion, affirm the order of Surrogate Rogers, 
of this county, denying the application. The 


‘*assets” were a family Bible and a pair of gold 
earrings, said to belong to Anneke — going to show 





that she was a true woman—pious and fond of 
gauds. There was no evidence of her ownership 
but tradition, and there was no proof that her es- 
tate had not been administered upon. The court 
held that the lapse of time, and the fact that there 
was a probate court in New Netherlands at the date 
of Anneke’s death, afforded a strong presumption of 
administration in spite of the absence of records; 
and that the tradition of ownership was consistent 
with the supposition that she had disposed of the 
articles before her death. Anneke’s Bible did not 
prove so potent as that of the Spier family. In this 
connection Judge Andrews pays a merited compli- 
ment ‘‘to the very learned and valuable monograph 
of Chief Justice Daly, of the New York Common 
Pleas, prefixed to Ist E. D. Smith’s Reports,” giving 
a history of the courts of that day. 


The indications at this writing are that on Tues- 
day last the Republican nominees for judge of the 
Court of Appeals and attorney-general, Judge 
Finch and Judge Russell, were elected. This is 
based on the supposition that the Republican can- 
didate for Secretary of State is elected, and that the 
other nominees have run about as well. It is not 
certain, however, and may not be for a day or two. 
It is therefore too early to congratulate anybody on 
being elected or on being defeated. —— Chief Judge 
Folger has bidden farewell to his townsfolk of Ge- 
neva, and disclosed to them the correspondence 
showing that the late president tendered him the 
office of attorney-general, and in an unnamed con- 
tingency, the secretaryship of the treasury. 





NOTES OF CASES. 


N Smith v. Easton, 54 Md, 138, it is held that a 
telegraphic despatch is not admissible in evi- 
dence without proof of the handwriting of the 
original and of its delivery for transmission. This 
was an action to enforce an agreement by telegraph 
to indorse. The court said: ‘‘The message, if 
any, sent by James T. Easton to that office, to be 
transmitted to Chesapeake City, was the original 
(Scott & Jarnagin, Law of Tel., § 357, and authori- 
ties there cited), and not the message which was 
received over the wires at Chesapeake City. The 
latter must be considered as a copy (id., § 361), and 
carries with it none of the qualities of primary evi- 
dence. Ordinarily the usual course is to show the 
delivery of the original message of the party, 
sought to be charged, at the office from which it is 
to be telegraphed, and then show that it was trans- 
mitted and delivered at the place of its destination. 
But even where the original is produced its authen- 
ticity must be established, and this either by proof 
of the handwriting, or by other proof establishing 
its genuineness. The destruction of all the mes- 
sages sent from the office, on the day named, is 
sufficient foundation for the admissibility of sec- 
ondary evidence. But this secondary evidence can 
only be admitted upon proof that the copy offered 
is a correct transcript of a message actually author- 
ized by the party sought to be affected by its con- 
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tents.” This is sustained by Howley v. Whipple, 48 
N. H. 487, and U. 8. v. Babcock, 3 Dill. 576. Mr. 
Abbott (Trial Ev. 290), assents to this where the 
object is to prove assent or admission, but says the 
copy delivered is the primary evidence to prove no- 
tice to the receiver. Wheat v. Cross, 31 Md. 99; S. 
C., 1 Am. Rep. 28. In Barons v. Brown, 25 Kans. 
410, it is held, that where the controversy is not be- 
tween the sender and the person to whom a telegram 
is addressed, the original message, if not lost or 
destroyed, must be produced. 


The same court, in Turner v. Holtzman, id. 148, 
held that a stage-coach, stopping for an unreasona- 
ble time on a public highway, in front of and ob- 
structing the entrance of a camp-meeting ground, 
might lawfully be ‘‘moved on” by the persons in 
charge of the ground. The court said: ‘Persons 
have a right to travel over public streets and roads, 
stopping only for necessary purposes, and then only 
fora reasonable time. Stage coaches may stop to 
set down and take up passengers, as this is neces- 
sary for the public convenience; but this must be 
done in a reasonable time. A person travelling on 
the highway must do so in such a way as not un- 
necessarily or unreasonably to impede the exercise 
of the same right by others; and if he does not ex- 
ercise this right in a reasonable manner, he is guilty 
of a nuisance. ex v. Cross, 3 Camp. 226; Rex v. 
Jones, id. 230; People v. Cunningham, 1 Den. 524; 
Wood on Nuis., § 529. The proof in this case 
clearly shows that the coach of the appellee, by re- 
maining in the highway, under the circumstances as 
testified to by nearly all the witnesses on both sides, 
obstructed the travel over it for an unreasonable 
time, and was a public nuisance. Without stopping 
to inquire whether any one whose rights are not in- 
jured or interfered with by a public nuisance may 
abate it, about which there is some conflict in the 
decisions, there can be no doubt whatever that any 
person whose rights are injured or interfered with 
may abate it, provided its abatement does not in- 
volve a breach of the peace.” That an action 
might be maintained for such obstruction, see Mil- 
askey v. Foster, 6 Or. 378; 8. C., 25 Am. Rep. 531, 
and note, 533. 


In Rosener v. Hermann, U. 8. Circuit Court, Dis- 
trict of Indiana, 8 Fed. Rep. 782, it was held by 
Gresham, D. J., that a contract between employer 
and employee, whereby the employee, in considera- 
tion of the employment, agrees to release and dis- 
charge his employer from all damages on account 
of accident or death to the employee, caused by the 
negligence of his employer or co-employees, is void 
as against public policy. The court said: ‘‘So far 
as he could do so by the exercise of reasonable 
care, the defendant was bound to supply his factory 
with suitable and safe machiney. If he failed to 
do this, and required his employee to operate ma- 
chinery which was unsound and unsafe, and in do- 
ing so the latter, while exercising ordinary care and 
prudence, received injuries which caused his death, 





his personal representative has a right of action 
for the benefit of those who have sustained loss 
from the injury and death. When the defendant’s 
negligence in supplying his employees with unsafe 
machinery has caused the death of the latter, the 
law will not allow the defendant to say—as in 
effect he does say in this answer — ‘it is true that 
my machinery was defective and unsafe, and my 
negligence caused the death of my employee, but I. 
am not liable to those who have suffered from the 
loss of his life, because I had a contract with my 
employee which secured to me the right to supply 
him with defective and unsafe machinery, and to 
be negligent.’ Such a contract is void as against 
public policy.” The exact contrary was held, in a 
well-considered opinion, in Western, etc., R. Co. v. 
Bishop, 50 Ga. 465, the court distinguishing the 
case of a common carrier (Railroad Co. v. Lockwood, 
17 Wall. 375), on the ground of the publicity of 
his employment. Even in such cases our courts 
hold differently. We have no doubt that the prin- 
cipal case is wrong. 


A married or single woman may act as arbitrator. 
Evans v. Ives, Lackawanna (Penn.) Com. PIl., 38 
Leg. Int. 393. This will rejoice our esteemed 
brother, Mrs. Bradwell, of the Chicago Legal News. 
The court said: ‘‘In West’s Symboliography, 163, 
it is said that a married woman cannnot be an arbi- 
trator. This however is the rule of the civil law. 
Justinian says that it is contrary to the proper char- 
acter of the sex to allow a woman to intermeddle 
with the office of a judge. Kyd’s Award, 71; 
Wood’s Civil Law, 827. In Kyd on Awards, 70-1, 
it is said that an unmarried woman may be an arbi- 
trator. To sustain this the author cites the Duchess 
of Suffolk case, 8 E. 41; Br. 37. In 2 Petersdorff’s 
Abr. 129, it is said that it is no objection to an 
award that the arbitrator is a married woman. 
Gentlewomen have also held and exercised judicial 
authority. Annie, countess of Pembroke, held the 
office of sheriff of Westmoreland, and exercised the 
duties tiereof in person, At the Assizes of Ap- 
pleby she sat with the judges on the bench. Hargr. 
Co. Lit. 326; 8 Bac. Abr. 661. Her right to sit 
upon the bench as a judge will be fully understood 
when it is borne in mind the sheriffs at that time 
held court and exercised judicial power. Sheriffs 
had power to inquire of all capital offenses, and 
issue process and enforce the same. But this power 
was afterward restrained. By Magna Charta, ch. 
17, it was enacted: ‘That no sheriff shall hold pleas 
of the crown.’ 8 Bac. Abr. 688. Eleanor was ap- 
pointed lord keeper of England. It would seem 
from the history of this noble woman that she actu- 
ally performed the duties of lord chancellor in per- 
son. It is said of her that in the summer of 1235 
King Henry appointed her lady-keeper of the great 
seal. She accordingly held the office nearly a whole 
year, performing all the duties, as well judicial as 
ministerial. She sat asa judge in the Aula Regia. 
These sittings were however interrupted by the ae- 
couchement of the judge when she was delivered of 
a daughter. After retiring from the bench, and the 
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appointment of her successor, she was delivered of | 


a boy, who afterward became Edward I of England. 
1 Camp. L. L. Ch. 134-7. Without referring in 
any manner to Eve, the first arbitrator appointed 
in this world to decide the controversy about eat- 
ing the forbidden fruit, or to the manner Deborah 
judged Israel, we are clearly of the opinion that 
under the act of 1836 a woman, married or single, 
may be appointed arbitrator, and may act as such, 
and make a valid award.” 





ACTION AT COMMON LAW FOR INJURY 
CAUSING IMMEDIATE DEATH. 


N Edgar v. Castello, 14 8. C. 20, it is held that a 
father at common law cannot recover damages 
for the immediate death of his child produced by 
the negligence of a third person. This is based on 
Insurance Co. v. Brame, 95 U. 8. 757; Green v. Hud- 
son R. R. Co., 2 Keyes, 294; and Osborn v. Gillett, 
L. R., 8 Exch. 88. The court say: ‘‘ We do not 
find that it is anywhere decided that the father 
could maintain such an action except where it is 
alleged und proved that the father has sustained 
damage by reason of the loss of the services of the 
child, or by reason of expenses incurred from the 
killing of the child for funeral or other expenses.” 
They also say, it is difficult to understand how 
damages can be awarded for the services of the 
child until majority, ‘‘for the child might have died 
from natural causes long before he reached the age 
of twenty-one years.” But courts seem to find no 
practical difficulty in awarding such damages, where 
such actions are permitted by statute, based on the 
probable duration of the child’s life. 

In Osborn v. Gillett, L. R., 8 Exch. 88, a case of 
the negligent killing of the plaintiff's daughter and 
servant, Bramwell, B., dissented in a strong opinion, 
in which he said, among other things: ‘‘ This ac- 
tion is no more against good policy than one would 
be where the servant was crippled, but not killed.” 
He argues that the maxim, actio personalis moritur 
cum persona, refers to ‘‘the person who was to be 
the party to the action as plaintiff or defendant,” 
and supposes an action ‘‘once alive, but here the 
argument is, that the plaintiff never had any ac- 
tion.” He concludes: ‘‘ The principle the plaintiff 
relies on is broad, plain and clear, viz.: That he 
sustained a damage from a wrongful action, for 
which the defendant is responsible.” He doubts 
and puts aside Baker v. Bolton, and distinguishes 
Higgins v. Butcher on the ground that no pecuniary 
damage was shown. He reviews the cases of Skin- 
ner Vv. Housatonic R. Co., 1 Cush. 475; Carey v. Berk 
shire R. Co.,id., and Eden v. Lexington & Frankfort 
R. Co., 14 B. Monr. 204, and explains them on the 
ground that they are founded on Baker v. Bolton, 
‘‘and some vague notion of merger in a felony.” 
The learned Baron makes no reference to Green v. 
Hudson R. R. Co., 2 Keyes, 294. He says: ‘* With 
the exception of a short note of the case of Baker 
v. Bolton, 1 Campb. 493, there is no semblance of an 
authority on this side of the Atlantic,” against re- 
covery in such a case. On the other hand, Pigott, 








B., said: ‘‘ It is admitted that no case can be found 


in the books where such an action as the present 
has been maintained;” and Kelly, C. B., said: 
‘*No decision is to be found in the books from the 
earliest times by which an action for this cause has 
been sustained. No dictum is to be found by any 
judge or upon any competent authority that such an 
action is maintainable. All the authority that ex- 
ists is against it.” 

This topic is exhaustively annotated by Judge 
Thompson (2 Neg. 1272). He cites, as sustaining 
the doctrine of the principal case, among other au- 
thorities, the following additional to those above 
noted: Indianapolis, etc., R. Co. vy. Davis, 10 Ind. 
398; Telfer v. Northern R. Co., 30 N. J. 188; Kra- 
mer Vv. San Francisco R. Co., 25 Cal. 434; Conn., etc., 
Ins, Co. v. N. Y., ete., R. Co., 25 Conn. 265; Hyatt 
v. Adams, 16 Mich. 180; Nickerson v. Harriman, 38 
Me. 277; State v. Grand Trunk Ry. Co., 58 id. 176; 
8. C., 4 Am. Rep. 258; Wyatt v. Williams, 43 N. H. 
102; Smith v. Sykes, Freem. 254; Donaldson v. Miss., 
etc., R. Co., 18 Iowa, 280; White v. Maxey, 64 Mo. 
552; Woodward v. Mich., etc., R. Co., 10 Ohio St. 
121; Selma, ete., R. Co. v. Lacy, 49 Ga. 106; Need- 
hamv. Grand Trunk Ry. Co., 38 Vt. 294; O'Donoghue 
v. Akin, 2 Duv. 478. (To the same effect is Cov- 
ington St. Ry. Co. v. Packer, 9 Bush, 455; 8. C., 15 
Am. Rep. 725, a case of parent and child.) On the 
other hand he cites an able opinion by Dillon, J., in 
Sullivan v. Union Pac. R. Co., 3 Dill. 334. 

The earliest case in this country is Cross v. Guth- 
ery, 2 Root, 90; S. C., 1 Am. Dec. 61, where dam- 
ages were allowed a hubsband for malpractice of a 
surgeon upon his wife, resulting in her death in 
three hours. No expressed consideration was given. 
The earliest case in England is Higgins v. Butcher, 
A. D. 1607, Yelv. 89, holding that no damages are 
recoverable by a husband for an assault and battery 
upon his wife causing her death. This is put on 
the ground of the consequent felony, ‘‘ that drowns 
the particular offens: and private wrong.” The 
next case was Baker v. Bolton, decided by Lord El- 
lenborough, in 1808, 1 Camp. 493, where the same 
doctrine was held as to acase of negligence. Judge 
Thompson says that the doctrine of the latter case 
has been generally adopted in this country. Its in- 
justice was insisted on, obiter, while the rule was 
enforced, by Sprague, J., in Critting v. Seabury, 
Sprague Dec. 522, and the same idea was advocated, 
obiter, in Plummer v. Webb, 1 Ware, 75. An early 
case in Georgia, Shields v. Songe, 15 Ga. 345, decides 
the same doctrine on the ground that the doctrine 
of merger in felony has no application to actions for 
negligence. The question was not controverted in 
Ford v. Monroe, 20 Wend. 210, but the right to re- 
cover was assumed. The court, while enforcing the 
exception in Hyatt v. Adams, supra, were ‘‘ at a loss 
to discover its reason or philosophy.” 

The New York Court of Appeals, in the late case 
of McGovern v. N. Y. Cent., etc., R. Co., 67 N. Y. 
417, recognize Ford v. Monroe, supra, as a binding 
authority. They held that in an action, under the 
statute, by a father, as administrator, for the negli- 
gent killing of his minor son, where the whole re- 
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covery is for his exclusive benefit, he may recover 
his whole damages, not only as next of kin but as 
father, including the loss of the son’s services 
during minority. The court say: ‘* Assuming, as 
seems to have been held in Ford v. Monroe, 20 
Wend. 210, that a father can recover damages for 
the loss of service of his minor son, against a per- 
son who negligently caused his death, to be com- 
puted and ascertained from the time of his death 
until the time when the son, if living, would have 
attained his majority, the question arises whether, 
in an action brought by the father, as administrator, 
under the statute, the entire damages may be recov- 
ered including the loss of service when as in this 
case the father elects to proceed for and claim his 
whole damages in the statutory action, and the re- 
covery is for his exclusive benefit. We are inclined 
to the opinion that in such a case damages for the 
loss of service may be included in the recovery as a 
part of the pecuniary loss to the next of kin of the 
deceased, resulting from his death, and that a re- 
covery will bar another action for the same damages 
by the father as such. The point is certainly not 
free from difficulty, but this construction of the 
statute is, we think, permissible, and it is con- 
venient, avoiding as it does the necessity which 
would otherwise exist of splitting up what is sub- 
stantially a single claim, and bringing two actions 
for its recovery. We confine our opinion to the 
precise case presented, assuming, on the authority 
of Ford v. Monroe, that the father has a right of 
action, independent of the statute, for loss of serv- 
ice.” Here is no mention of Green v. Hudson River 
R. Co., supra, which was decided upon the same 
statute, but which, to be sure, was a case of hus- 
band and wife; and there seems to have been no 
intention of overruling it, as indeed that case did 
not profess to overrule Ford v. Monroe. But what 
just distinction can be drawn between the two rela- 
tions? Both actions proceed on the theory of loss 
of service. 

Although Baron Bramwell makes a distinction 
between the case of husband and wife and that of 
master and servant, yet his reasoning would apply 
to the latter as well as the former. On this subject 
Mr. Wood (Mast. and Servt., § 223) speaks of this 
qualification of the general rule of recovery as ‘‘ not 
predicated upon any well-defined principle,” and 
as ‘‘ quite vigorously and justly attacked by Mr. 
Reeves” (Dom. Rel. 537). He explains the reason 
of the exception, as ‘‘ not so much because the civil 
remedy is merged in the felony, as because by the 
death of the servant the master’s right to his serv- 
ices is instantly abrogated, and in the eye of the 
law no damage is sustained by him, because no 
right is infringed. The justice of this rule may 
not be quite apparent, but the law will not deal 
with mere speculations and uncertainties. It will 
not determine, nor attempt to determine, the meas- 
ure of human life, except for the happening of an 
event which has destroyed it, nor presume that ca- 
pacity to serve would have continued if the injury 
had not been inflicted. It stops at the outer limit of 


the master’s rights under his contract, and as when 





the servant’s death intervenes the master’s right to 
his services are ended, so in like manner are all his 
remedies for injuries arising under the contract, ex- 
cept such as accrued prior to his death.” Mr. Wood 
however quotes in full Judge Dillon’s opinion in 
Sullivan v. Union Pac. R. Co., supra, remarking, ‘it 
is the precursor of a doctrine more consistent with 
principle than that generally adopted, although it is 
proper to say that the courts will doubtless be slow 
in its adoption, but sooner or later it will be recog- 
nized as expressive of the true principle controlling 
such cases.” Mr. Smith, in his work on Contracts, 
Baron Bramwell says, adopts the doctrine contended 
for by Baron Bramwell and Judge Dillon. 

We believe, with Judge Dillon, that the rule of 
the English and American cases ‘‘is incapable of 
vindication,” but the only remedy seems to be in 
legislation. Now what a dreadful thing it would be 
to codify a rule on this subject, one way or the 
other! Of course, nobody objects to a statute, but 
the moment it is labelled ‘‘ code,” one-half the pro- 
fession object! And yet the common law is full of 
just such absurdities and uncertainties, which de- 
mand the settlement of a written rule. 


THE CONSTITUTIONAL STATUS OF MR. 
ARTHUR. 


T the opening of the present extra session of the 
United States Senate there existed a situation 

sui generis in the constitutional history of this country. 
The office of President had become vacant through the 
death of an incumbent who on the preceding March 
4th had entered on aterm of four years. The vital 
question of paramount interest to the Senate and to the 
country, was that of the election of a president pro 
tem. over that body, it having adjourned its previous 
session without electing such officer. Upon that elec- 
tion might depend the political complexion of the gov- 
ernment for years to come. It happened that the 
leading State of the Union was wholly unrepresented, 
another State but partially. Three senators elect from 
those States were in waiting to present their creden- 
tials and take the oath of office. Were they to parti- 
cipate in such election the result might be different 
from that if they were not. Oune political party was in- 
terested to have them so participate, the other to shut 
them out. The question of their right depended on 
the act of 1789, providing that the oath of office must 
be administered by the president of the Senate to a 
senator previous to his taking his seat, and then upon 
the fact whether there were such a president of the 
Senate to administer such oath. It was argued by one 
side that there was no president of the Senate, in that 
the office of vice president had become vacant by its 
incumbent succeeding to the office of president, and no 
president pro tem. of the Senate had been elected. 
Hence it was urged the election of a president pro 
tem. must be the first thing, and in that election the 
three members elect could not participate. In this 
view the other side finally acquiesced, and an election 
was held in which the three senators elect did not par- 
ticipate. Sothatas matter of fact it turned out that 
one State had no voice whatever, another but half a 
voice in the election of an officer who might become 
the chief ruler over them. One-tenth of the inhabit- 
ants of the country were unrepresented in that elec- 
tion. At other times, under other auspices, with 
feelings not softened by a national grief, disinclining 
men to unseemly wrangling, this very question might 
have excited much commotion, or perhaps violent 
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action. Happily again shone out theold Anglo-Saxon 
reverence for law and precedent. For the practical 
politician the issue then made was by reason of the 
action then taken become a thing of the past. But 
for the constitutional student it has still a living in- 
terest. In that issue was involved a very important 
question, what is the constitutional status of a vice 
president upon the death, removal, resignation or ina- 
bility to act of a president? Itcame up in this way: 
Was the Senate when it met in this extra session 
without a presiding officer? I venture to assert that 
there is much ground to claim that the constitutional 
status of Mr. Arthuris, not that he has succeeded to the 
office of president of the United States, but that he is 
still an incumbent of the office of vice-president, upon 
whom by reason of the death of the president the 
duties and powers of the office of president have de- 
volved. 

At the outset it must be admitted that this view is 
opposed to commonly used expressions, and partially 
if not wholly to precedent. Precedent has however 
not been consistent with principle, as will be seen 
later on. 

Of precedent be it observed that it was not set by 
the makers of the Constitution. No case arose calling 
for any interpretation of the vice-presidential position 
in such a contingency until in 1841, on the death of 
President Harrison. Neither then nor upon two sub- 
sequent occasions did there arise any occasion for an 
accurate examination of the question. So far as 
merely relates to presidential acts there is no practical 
difference betwoen filling the office of president and 
merely performing its duties, the power so to perform 
being commensurate ineach case. But at the opening 
of the present session of the Senate there did arise an 
occasion, and it did become necessary for the first 
time in the history of our Constitution, accurately to 
define the status of a vice-president upon the death of 
a president. Todo this we must go back many years 
before 1841, to the Constitution itself, and [acts passed 
by Congress to carry it into effect. ‘*The executive 
power shall be vested in a president of the United 
States of America, who shall hold his office during a 
term of four years, and together with a vice-president 
chosen for the same term, be elected as follows: * *.”’ 
Const., art. 2, §1. The powers and duties of the office 
of president are specified in that article. The duties 
of the office of vice-president are specified in article 1; 
also in article 2. They are of two kinds, the one where 
the office of president is filled, the other where it is 
vacant or the president is unable to act. The first is 
provided for in section 3 of article 1. ‘* The vice-pres- 
ident shall be president of the Senate.”” The second is 
found in section 1 of article 2. ‘‘ In case of the removal 
of the president from office, or of his death, resignation 
or inability to discharge the powers and duties of the 
said office, the same shall devolve on the vice-presi- 
dent.”” The “same,” thatis to say, not the office but 
the powers and duties thereof. 

The recent discussion upon the “ inability question” 
showed most clearly that in the contingency of inabil- 
ity, it was not the office that devolved, but the powers 
and duties thereof. That view was maintained in an 
editorial in one of our morning papers, and was after- 
ward most conclusively shown to bea correct one in 
an able article in the Post, from that eminent lawyer, 
Mr. Nash. Oneof the papers had maintained that if 
a president were unable toperform the duties of his 
office, the office devolved upon the vice-president, 
and hence it argued that although a president might 
regain his ability, yet inasmuch as the Constitution did 
not provide for a redevolution on the president, the 
latter was completely ousted, the vice-president him- 
self remained president for the endof theterm. This 
was generally felt to be a reductio ad absurdum. Mr. 
Nash demonstrated that in a case of inability of the 





president the powers and duties of his office devolved 
upon the vice president during such inability, and an 
act performed by the latter during such time would 
be legal and binding, just as would be legal and bind- 
ing the act of a vice-president of any corporation in 
the absence of its president. The only objection to 
this view was that it gives great power to the vice- 
president and puts him under temptation to wrong- 
fully interfere, an answer to which is that when the 
people call a man to take the position of the second 
office of the government, they naturally presume that 
he possesses the requisite ability, delicacy and judg- 
ment. In the case of Mr. Arthur it was universally, 
gladly, gratefully conceded that such presumption was 
amply justified. But not only is the case of the ina- 
bility of the president provided for in this section, but 
also of removal, death or resignation as well—and be 
it observed, in the self same language. The constitu- 
tion must therefore be the same, and we are thus led 
to the conclusion that in the case of removal or of 
death or of resignation or of inability to discharge the 
powers and duties of the office, such powers and duties 
in each case devolve on the vice-president. Hence the 
functions of vice-president are of two kinds, actual 
and potential. Actual in that it is his duty to preside 
over the Senate; potential in that in case the president 
dies, resigns, is removed, or is unable to discharge his 
duties, the vice-president must discharge them. 

Thus the vice-president does not succeed to the office 
of president. His position may be likened to that of 
vice-president of a railroad company. If the president 
dies, the vice-president — unless expressly provided in 
the charter or by-laws—does not become president, 
but simply performs the duties of president in con- 
junction with his own, until a president be elected. 
Nowhere in the Constitution is there any language 
implying that the vice-president succeeds to the office, 
but the contrary. Thus there is no provision for his 
accession, no statement that he is to succeed, or if so, 
for how long. The Constitution provides that the 
president shall hold office during the term of four 
years. Nowif a vice-president becomes president, by 
the express language of the Constitution he must hold 
his office for four years. Yet no vice-president has 
ever acted beyond the term for which himself was 
elected vice-president. Herein is the inconsistency 
between precedent and principle, above alluded to. 
Again, see section 3, article 1, where it is provided that 
the senate shall choose a president pro tem., or “‘in the 
absence of the vice-president, or when he shall exer- 
cise the office of president.’’ Note—not when he 
shall become president; not when he shall succeed to 
the office of president, but when he shall ewercise it. 
Again, take the twelfth amendment. If the house 
shall fail to choose a president whenever the duty de- 
volves upon it, then the vice-president “shall act as 
president; ’’ not shall be or become president, but act 
as president. Then follows this very significant lan- 
guage, ‘‘as in the case of the death or other constitu- 
tional disability of the president.” Here then is an 
interpretation by the Constitution itself of a prior 
clause in the Constitution. We have it thus authori- 
tatively laid down that the true construction of that 
prior clause is that in the case of the death or other 
constitutional disability of the president, the vice- 
president acts as president. 

The act of 1792, using similar terms, strengthens the 
conclusion that this is the proper construction. No- 
where in it is there any language that if the presiden- 
tial office becomes vacant it is filled by the accession 
thereto of any one else. Passed pursuant to the 
power conferred upon Congress by section 1, article 2, 
Constitution, it provides that ‘‘in case of the removal, 
death, resignation, or inability of both the president 
and vice-president of the United States. the president 
of the senate, or if there is none, then the speaker of 
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the house of representatives for the time being, shall 
act as president, until the disability is removed ora 
president be elected,”” not succeed to the office, but 
“shall act as president.’’ Again, if the vice-president 
succeeds to the office of president he leaves his own 
office vacant. But the act provides for no such con- 
tingency. It speaks of the removal, death, resignation 
or inability of the vice-president, none of which cases 
includes that of accession to the presidency. Vacancy 
in the vice-presidential office therefore according to 
this act, which is in the exact language of the Consti- 
tution, only results from removal, death or resigna- 
tion. It is further provided that the only evidence of 
a resignation of the office of vice-president is an in- 
strament in writing, signed by the person resigning. 
Have our vice-presidents ever been in the habit of 
signing such a resignation upon the death of the presi- 
dent? 

The true construction, I submit, must be that neither 
Constitution nor statute contemplates that the office of 
vice-president is vacated by an accession to the presi- 
dency, for the simple reason that such accession itself 
is not contemplated. Under such construction the 
vice-president would be simply a potential interregnum 
officer, who under four named contingencies, is to act 
as president; under one of them he is to so act until the 
disabled president regains ability to act; under the 
other three, he is to act until another president be 
elected. 

Such is a bare statement of the argument. It is 
submitted with much diflidence. Even if it be unsound 
it will not have lived in vain, if it serve to call forth 
from some abler pen a counter argument by which it 
shall be conclusively refuted. 

JOHN Brooks LEAVITT. 


[We are assured by our contributor that the above 
was prepared long before the publication of the 
strikingly similar views of Senator Trumbull and 
Gen. Butler, in the North American Review. — Ep. 
Aus. L. Jour.1 





TAXATION OF NATIONAL BANK SHARES. 
UNITED STATES CIRCUIT COURT, INDIANA, JULY 
1881, 


EVANSVILLE NATIONAL BANK V. BRITTON. 


‘A State statute provided for the taxation of National bank 
shares according to their value without deduction of the 
owners’ indebtedness. In the taxation of other invest- 
ments the statute allowed such a deduction. Held, that 
the statute was invalid, as in conflict with the Federal 
statutes requiring equality in the taxation of National 
bank shares and other property by a State, and that an 
injunction would issue from the Federal court in a suit by 
a National bank, restraining the collection of a State tax 
upon such shares where the owner thereof had not been 
allowed to deduct his indebtedness. 


A by the Evansville National Bank of Evans- 
ville, Indiana, against Thomas P. Britton, Treas- 

urer of Vanderburgh county, in that State, to enjoin 

the collection of taxes. The opinion states the case. 


HARLAN, J. The object of this suit is to obtain a 
perpetual injunction against the collection of theState, 
county, road and school tax assessed in Vanderburgh 
county, Indiana, for the year 1879, upon the shares of 
complainant’s stock, in the hands of its respective 
owners. 

The suit proceeds upon the general ground that some 
of the provisions of therevenue statute of this State, 
passed in 1872, and under the authority of which the 
assessment in question was made, are in conflict with 
section 5,219 of the Revised Statutes of the United 





States, which permits, as did previous legislation, State 
taxation of National bank shares, subject to two re- 
strictions, one of which is that such taxation ** shall 
not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of 
such State.” 

Some of the papers connected with the valuation of 
these shares indicate au assessment against the bank 
itself. But an examination of all the papers satisfies 
me that the assessment was intended to be, not against 
the bank in its corporate capacity, but against the 
several shareholders upon the shares held by them 
respectively. Still, the right of the bank to institute 
the present suit cannot be doubted. The State law 
imposes upon the bank officers the duty to retain, out 
of dividends belonging to the respective shareholders, 
asum sufficient to meet the taxes assessed upon their 
shares. And the law further subjects the officer who 
pays dividends to a stockholder before the taxes upon 
hisshares are satisfied, to personal liability for such 
taxes. What was said in Cummings v. National Bank, 
101 U. S. 159, may be repeated here: **The bank, as 
a corporation, is not liable for the tax, and occupies 
the position of astakeholder, on whom the cost and 
trouble of the litigation should not fall. If it pays, 
it may be subjected to a separate suit by each share- 
holder. If it refuses, it must either withhold dividends 
and subject itself to litigation by doing so, or refuse to 
obey the law and subject itself to suit by the State. 
It holds a trust relation, which authorizes a court of 
equity to see that it is protected in the exercise of the 
duties appertaining toit. To prevent multiplicity of 
suits, equity may interfere.”’ 

Passing this preliminary point, I come to the con- 
sideration of certain questions arising upon the 
merits, as to some of which I have had very great 
difficulty. 

In People v. Weaver, 100 U. S. 539, it was ruled that 
the inhibition upon State taxation of National bank 
shares ‘‘at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens,” 
had reference to the entire process of assessment, and 
prevented as well an unequal valuation of such shares, 
compared with other moneyed capital, as an unequal 
rate of percentage thereon. Consequently, a statute 
of New York, which prescribed a uniform rate of 
taxation upon personal property, but permitted the 
taxpayer to deduct his just debts from the aggregate 
value of his personal property, other than shares of 
bank stock (from the value of which latter property no 
such deduction was allowed), was held to work an 
illegal discrimination against moneyed capital invested 
in such shares. Such a mode of valuation, the Supreme 
Court of the United States held, had the effect to im- 
pose greater burdens upon moneyed capital invested 
in bank shares than upon other moneyed capital in the 
hands of individual citizens. 

In Pelton v. National Bank, 101 U. 8. 146, the court 
said: ‘‘It is sufficient to say that we are quite sat- 
isfied that any system of assessment of taxes which 
exacts from the owner of the shares of National 
bank stock a larger sum in proportion to their ac- 
tual value than it does from the owner of other 
moneyed capital, valued in like manner, does tax them 
at a greater rate, within the meaning of the act of 
Congress.”’ 

The fundamental inquiry therefore is whether the 
statute of Indiana prescribes any rule of taxation of 
moneyed capital which necessarily conflicts, or which, 
in its application may conflict with the act of Con- 
gress permitting State taxation of National bank 
shares. 

In the prosecution of his inquiry I have examined 
with great care the numerous, and in some respects 
complicated provisions of the act of 1872. My examin- 
ation has been conducted in the hope that I should be 
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able to reconcile the State law, in allits parts, with 
the act of Congress. But in that hope I have been 
disappointed. [am of opinion that the State reve- 
nue act establishes a rule of taxation which operates 
in certain cases to subject National bank shares to 
greater burdens than the same act imposes upon other 
moneyed capital in the hands of individual citizens of 
Indiana. 

A very brief reference to the provisions of the State 
law will establish this proposition. 

That law provides for the taxation of National bank 
shares in the hands of the respective owners, according 
to their fair cash or selling vaiue. It excludes from 
the valuation of such shares any estimate whatever of 
the shareholder's debts. No aliowance or deduction 
on that account is permitted. Although his debts may 
exceed the value of his National bank stock he must 
pay taxes on thecash value of that stock, without ref- 
erence to the amount of such indebtedness. 

Turning now to the general provisions of the State 
law regulating the assessment and valuation of the 
personal property of individual citizens (other than 
bank shares), I find that each taxpayer is required to 
list, among other things, his ‘‘credits.’’ 1 Rev. Stat. 
Ind., 1876, pp. 76, 81, §§ 15, 48. Under that head is 
included ‘“‘ money at interest, within or without the 
State.” To that effect is the recent decision of the 
Supreme Court of this State in Matter v. Campbell, 71 
Ind. 512. He is not taxed for thefull or fair value of 
such credits, but only upon the balance which may 
remain after deducting the amount of his bona fide 
indebtedness, including his proportionate liability as 
surety for others —arising from the inability or insol- 
vency of the principal debtor, and for which he be- 
lieves himself to be legally and equitably bound — but 
excluding all acknowledgments of indebtedness, not 
founded on actual consideration, or made for the pur- 
pose of being deducted. 1 R. S. Ind., p. 86, $$ 53, 54; 
Matter v. Campbell, 71 Ind. 512. Plainly therefore 
moneyed capital represented by loans or invested in 
“credits,” is not taxed as money capital represented 
by National bank stock is taxed, viz., according to its 
fair value, without reference to the indebtedness of 
the taxpayer. Only so much of a taxpayer's credits 
is taxed as exceeds the amount of his bona fide indebt- 
edness. A single illustration will show the operation 
of the State law in some cases of common occurrence. 
Suppose that A., having $10,000 in money, owing debts 
to the amount of $6,000 and having no credits, should 
invest that money in National bank shares. By the 
State law, as we have seen, he is required to pay taxes 
upon the amount so invested, without deduction in 
any form of his indebtedness of $6,000. But if he 
should loan the $10,000 and take a note therefor, or if 
he should buy promissory notes with that money, 
thereby becoming the owner of credits, he will not be 
required to pay taxes upon the money value of his 
credits, but only upon $4,000, the difference between 
his credits and his indebtedness. 

It is thus seen that under the operation of the rule 
prescribed by the State law, moneyed capital not in- 
vested in National bank shares will in such cases as the 
one supposed be burdened with less taxation than the 
same amount of capital invested in such shares would 
be. Congress in granting authority to the State to tax 
National bank shares certainly did not intend to ex- 
pose moneyed capital so invested to greater burdens 
than were imposed upon other moneyed capital in the 
hands of individual citizens. On the contrary, its 
purpose was, for all purposes of local. taxation, to place 
moneyed capital represented by National bank shares 
upon the same footing with the most favored mon- 
eyed capital in the hands of individual citizens of any 
State exercising the power granted by Congress. Here 
the State law, by way of diminished taxation, accords 
to moneyed capital invested in credits, held by its 











citizens, privileges of a substantial character which it 
denies to capital invested in National bank shares. 

The State law in effect holds outan inducement to 
invest in credits rather than in National bank shares. 
It seems to me that that law enforces, in certain cases, 
a rule of taxation inconsistent with the principle of 
equality which underlies the legislation of Congress, 
and conformity to which is essential to the validity of 
State taxation of National bank shares. 

There are other grounds upon which the learned 
counsel of complainant assail the State law. 

It is contended that the shareholders are subjected 
to double taxation, as to the real estate of the bank, 
because in addition to the taxation of shares at their 
cash value, the bank was required to pay and did pay 
taxes for the same year upon the real estate used in its 
business. It is quite sufficient to say that the bank is 
not entitled to relief upon this ground, since it satis- 
factorily appears that excluding the real estate of the 
bank, the shares are not assessed beyond their fair cash 
or selling value. 

The objection that the State law makes a discrimina- 
tion in favor of individuals and corporations (other 
than National banks) owning United States bonds and 
securities, is not, I think, well taken. If I do not 
misapprehend this objection, it rests upon the ground 
that the State does not impose taxes upon securities 
which the law exempts from taxation. In determin- 
ing whether the State has made an improper discrim- 
ination against moneyed capital invested in National 
bank shares, we must look to what it has done in 
reference to those kinds of moneyed capital over 
which it has complete control for all purposes of taxa- 
tion. 

Icome now to inquire as to what extent relief can 
be given to complainant by reason of the ruling that 
the State law establishes a principle which in its opera- 
tion may injuriously affect the rights secured by the 
act of Congress to shareholders in National banks. I 
say may injuriously affect, because if the complainant’s 
shareholders, at the time of the assessment in ques- 
tion, had no indebtedness to others to be deducted 
from the value of their assessed moneyed capital, in 
whatever shape that capital was, it is clear that neither 
they nor the bank as their representative could prop- 
erly invoke the judgment of the court as to the con- 
stitutionality of the State law, or obtain any injunction 
for the protection of shareholders who were not in 
fact injured by the assessment. In sucha case the 
question would be wholly abstract, and the court 
would not consume time in its consideration. The 
bank, I have already said, had a right to institute this 
suit for its protection, and for that purpose to ascer- 
tain what shareholders had the right to dispute the 
validity of the assessment, and consequently to de- 
mand the full amount of their dividends, without de- 
duction for taxes assessed upon their shares. But the 
bill does not allege that all the shareholders were in a 
condition to complain of the assessment. It alleges 
only that “‘sundry’”’ or “many” of them had indebt- 
edness which the State law did not permit to be taken 
into account in the assessment and valuation of their 
moneyed capital invested in National bank shares. 
The evidence shows only four stockholders to have 
been in that condition, viz., Samuel Bayard, Fred. A. 
Preston, John D. Preston, and David J. Mackey. This 


' proof was no doubt made for the purpose of illustrat- 


ing the practical operation of the State law. 

In view of the rule established by the State law, I 
am of opinion that every shareholder of complainant, 
subject to taxation’in this State upon his credits, and 
who at the time of the assessment had debts which 
were not deducted from his credits, because he had 
none, and which were not deducted from the valua- 
tion of the bank shares because the State law would 
not permit that to be done, is entitled, through the 
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complainant, to an injunction against the collection of 
the taxes assessed upon his shares for the year 1879. 
The decree can go no further than that. 

A few days since I addressed a letter to counsel au- 
thorizing a final decree to be entered perpetually 
enjoining the collection of all the taxes assessed upon 
the complainant's shares of stock for the year 1879. 
Further reflection satisfies me that sucha decree would 
be erroneous, and that the decree should not be 
broader than just indicated. Since the case has evi- 
dently not been prepared or defended upon the theory 
that the proof should show the condition of each 
shareholder as to indebtedness at the time the assess- 
ment and valuation in question was made, the parties 
should have a fair opportunity to make such proof. 
The cause must therefore go to a master to ascertain 
and report the facts. 

Counsel may prepare the proper order of reference 
indicating the opinion of the court as far as herein dis- 
closed. There are many details connected with the 
convenience of counsel which should be considered in 
framing the order. I leave counsel to agree upon such 
details. If they cannot do so, I will receive from each 
side a draft of an order, and will adopt and have eu- 
tered that one which mects my approval. 
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MEASURE OF DAMAGES UPON BREACH OF 
CONTRACT FOR SALE OF GOODS. 
U.S. CIRCUIT COURT, W. D. PENNSYLVANIA, AUGUST 


26, 1881. 





Missourrt FurRNACE Co. v. COCHRAN, 


A contract was made between plaintiff and C., by which C. 
agreed to deliver for use in plaintiff’s furnace a specified 
quantity of coke at a price named, each working day dur- 
ing the year 1880. In February, 1880, coke being at a higher 
price in market than that agreed upon, C. refused to com- 
plete his agreement and plaintiff was compelled to pur- 
chase coke elsewhere. In an action for a breach of the 
contract, held, that plaintiff was entitled to recover as 
damages the difference between the agreed price and the 
market price of the article at the place of delivery at the 
several dates when the several deliveries should have been 
made under the contract — that is, upon each working day 
in 1880, after the time of the breach of the contract. 


\ OTION for a new trial. 
i case. 


The opinion states the 


Henry Hitcheock, George Shiras and S. Schoyer, Jr., 
for plaintiff. 
C. E. Boyle and D. T. Watson, for defendant. 


Acueson, D. J. This suit, brought February 26, 
1880, was to recover damages for the breach by John 
M. Cochran of a contract for the sale and delivery by 
him to the plaintiff of 36,621 tons of standard Con- 
nellsville coke, at the price of $1.20 per ton (subject to 
an advance in case of arise in wages), deliverable on 
cars at his works, at the rate of nine cars of thirteen 
tons each per day on each working day during the 
year 1880. After 3,765 tons were delivered, Cochran, 
on February 13, 1880, notified the plaintiff that he had 
rescinded the contract, and thereafter delivered no 
coke. After Cochran’s refusal further to deliver coke, 
the plaintiff madea substantially similar contract with 
one Hutchinson for the delivery during the balance 
of the year of 29,587 tons of Connellsville coke at $4 
per ton, which was the market rate for such a forward 
contract, and rather below the market price for pres- 
ent deliveries on February 27, 1880, the date of the 
Hlutchinson contract. The plaintiff claimed to re- 


cover the difference between the price stipulated in 
the contract sued on, and the price which the plaintiff 
agreed to pay Hutchinson under the contract of Feb- 
ruary 27, 1880. 


But the court refused to adopt this 








standard of damages, and instructed the jury that the 
plaintiff was “entitled to recover, upon the coke 
which John M. Cochran contracted to deliver and re- 
fused to deliver to the plaintiff, the sum of the differ- 
ence between the contract price —that is, the price 
Cochran was to receive—and the market price of 
standard Connellsville coke, at the place of delivery. 
at the several dates when the several deliveries should 
have been made under the contract.’’ Under this in- 
struction there was a verdict for the plaintiff for $22,- 
171.49. As the plaintiff had in its hands $1,521.10 com- 
ing to the defendant for coke delivered, the damages 
as found by the jury amounted to the sum of $23,692.50. 

The plaintiff moved the court for a new trial; and 
in support of the motion an earnest and certainly very 
able argument has been made by plaintiff's counsel. 
But we are not convinced that the instruction com- 
plained of was erroneous. 

Undoubtedly it is well settled as a general rule that 
when contracts for the sale of chattels are broken by 
the vendor failing to deliver, the measure of damages 
is the difference between the contract price and the 
market value of the article at the time it should be 
delivered. Sedgwick on the Measure of Damages (7th 
ed.), 552. In Shepherd v. Hampton, 3 Wheat. 200, this 
rule was distinctly sanctioned. Chief Justice Mar- 
shall there says: ** The unanimous opinion of the court 
is that the price of the article at the time it was to be 
delivered is the measure of damages.”’ Id. 204. Nor 
does the case of Hopkins v. Lee, 6 Wheat. 118, promul- 
gate a different doctrine; for clearly, ‘‘the time of the 
breach”’ there spoken of is the time when delivery 
should have been made under the contract. 

It is said in Sedgwick on the Measure of Damages 
(7th ed.), 558, note b: ‘‘ Where delivery is required to 
be made by installments, the measure of damages will 
be estimated by the value at the time each delivery 
should have been made.” In accordance with this 
principle the damages were assessed in Brown v. Mul- 
ler, L. R., 7 Ex. 319, and Roper v. Johnson, L. R., 8 C. 
P. 167, which were suits by vendee against vendor for 
damages for failure to deiiveriron in the one case, 
and coal in the other, deliverable in monthly install- 
ments. In one of these cases suit was brought after 
the contract period had expired; in the other case be- 
fore its expiration; but in both cases the vendor had 
given notice to the plaintiff that he did not intend to 
fulfill his contract. To the argument there urged on 
behalf of the vendor that upon receiving such notice 
it is the duty of the vendee to go into the market and 
provide himself with a new forward contract, Kelly, 
C. B., in Brown v. Muller, said: ‘ He is not bound to 
enter into such a contract, which might be to his ad- 
vantage or detriment, according as the market might 
fall or rise. If it fell, the defendant might fairly say 
that the plaintiff had no right to enter into a specula- 
tive contract, and insist that he was not called upon to 
pay a greater difference than would have existed had 
the plaintiff held his hand.” 

Where the breach is on the part of the vendee, it 
seems to be settled law that he cannot have the dama- 
ges assessed as of the date of his notice that he will 
not accept the goods. Sedgwick on Measure of Dama- 
ges, 601. The date at which the contract is considered 
to have been broken by the buyer is that at which the 
goods were to have been delivered, not that at which 
he may give notice that he intends to break the con- 
tract. Benjamin on Sales, §759. And indeed it isa 
most rational doctrine that a party, whether vendor or 
vendee, may stand upon his contract and disregard a 
notice from the other party of any intended repudia- 
tion of it. If this were not so, the party desiring to 
be off from a contract might choose his own time to 
discharge himself from further liability. 

The law as to the effect of such notice is clearly and 
most satisfactorily stated by Cockburn, C. J., in Frost 
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v. Knight, L. R.,7 Ex. 112: “The promisee, if he 
pleases, may treat the notice of intention as inopera- 
tive, and wait the time when the contract is to be exe- 
cuted, and then hold the other party responsible for 
all the consequences of non-performance; but in that 
case he keeps the contract alive for the benefit of the 
other party as well as his own; he remains subject to 
all his own obligations and liabilities under it, and 
enables the other party not only to complete the con- 
tract, if so advised, notwithstanding his previous 
repudiation of it, but also to take advantage of any 
supervening circumstances which would justify him 
to decline to complete it. On the other hand, the 
promisee may, if he thinks proper, treat the repudia- 
tion of the other party as a wrongful putting an end 
to the contract, and may at once bring his action as on 
a breach of it; and in such action he will be entitled 
to such damages as would have arisen from the non- 
performance of the contract at the appointed time, 
subject however to abatement in respect to any cir- 
cumstances which may have afforded him the means 
of mitigating his loss.” 

We do not think the force of the English cases re- 
ferred to has been at all weakened by that of Dunkirk 
Colliery vy. Lever, 41 L. T. Rep. (N. 8.) 632, so much 
relied on by the plaintiff's counsel. Nor are the facts 
of that case similar to those of the case in hand. 
There the controlling fact was that at the time the 
vendee definitively refused to accept, there was no 
regular market for cannel coal, and the vendors 
resold as soon as they found a purchaser according to 
the ordinary course of their business, and without 
unreasonable delay. Therefore it was held that the 
plaintiffs were entitled to the full amount of the ‘dif- 
ference between the contract price and that which 
they obtained. 

Our attention has been called to Masterton v. Brook- 
lyn, 7 Hill, 61. Undoubtedly this is a leading case in 
this branch of the law, and especially upon the subject 
of the profits allowable as damages, and the principles 
upon which they are to be ascertained. The suit how- 
ever was upon a contract to procure, manufacture, 
and deliver marble fora building, and involved an 
investigation into the constituent elements of the cost 
to which the contractor might have been subjected 
had the contract been carried out, such as the price of 
rough material in the quarry, expenses of dressing, 
etc. Upon the question as to the time at which the 
cost of labor and materials was to be estimated the 
court was divided, and I do not find that the views of 
the majority upon this precise point have been fol- 
lowed. The case however lacked the element of mar- 
ket value (id. 70); and as Judge Nelson cited with 
approbation Boorman v. Nash, 9 Barn. & C. 145, and 
Leigh v. Paterson, 8 Taunt. 540, it cannot be supposed 
that the court intended, in a case of a marketable arti- 
cle having a market value, to sanction the principle 
contended for here. 

I see nothing in the present case to distinguish it 
from the ordinary case of a breach by the vendor of a 
forward contract to supply a manufacturer with an 
article necessary to his business. For such breach, 
what is the true measure of damages? Says Kelly, C. 
B., in Brown v. Muller: ‘‘The proper measure of 
damages is that sum which the purchaser requires to 
put himself in the same condition as if the contract 
had been performed.” That result—which is com- 
pensation—is secured, it seems to me, by the rule 
given to the jury here, unless the case is exceptional. 
The vendee’s real loss, whether delivery is to be made 
at one time or in installments, ordinarily is the differ- 
ence between the contract price and the market value 
atthe times the goods should be delivered. If, how- 
ever, the article is of limited production, and cannot, 
for that or other reason, be obtained in the market, 
and the vendee suffers damage beyond that difference, 





the measure of damages may be the actual loss he sus- 
tains. McHose v. Fulmer, 73 Penn. St. 367; Richard- 
son v. Chynoweth, 26 Wis. 656; Sedgwick on Dam. 554. 
With this qualification to meet exceptional cases the 
rule that the damages are to be assessed with reference 
to the times the contract should be performed, fur- 
nishes, I think, a safe and just standard from which 
it would be hazardous to depart. 

In this case I fail to perceive any thing to call fora 
departure from that standard. There was no evidence 
of any special damage to the plaintiff by the stoppage 
of its furnaces or otherwise. Furthermore, the con- 
tract with Hudson, February 27, 1880, was made ata 
time when the coke market was excited and in an ex- 
traordinary condition. Unexpectedly and suddenly 
coke had risen to the unprecedented price of $4 per 
ton; but this rate was of brief duration. The market 
declined about May 1, 1880, and by the middle of that 
month the price had fallen to $1.30 perton. The good 
faith of the plaintiff in entering into the new contract 
cannot be questioned, but it proved a most unfortunate 
venture. By the last af May the plaintiff had in its 
hands more coke than was required in its business, and 
it procured —at what precise loss does not clearly ap- 
pear —the cancellation of contracts with Hutchinson 
to the extent of 20,000 tons. As the plaintiff was not 
bound to enter into the new forward contract, it seems 
to me it did so at its own risk, and cannot fairly claim 
that the damages chargeable against the defendant 
shall be assessed on the basis of that contract. 

The motion for a new trial is denied. 


———____——_—— 


ESTOPPEL AS TO OWNERSHIP OF LAND. 


NEW YORK COURT OF APPEALS, OCTOBER 4, 1881 


TRENTON BANKING Co. vy. SHERMAN. 


To autnorize the finding of an estoppel in pais against the 
legal owner of land, there must be shown either actual 
fraud or fault or negligence equivalent to fraud, on his 
part, in concealing his title, or that he was silent when the 
circumstances would compel an honest man to speak, or 
such actual intervention on his part as to render it just as 
between him and the party acting on his suggestion that 
he should bear the loss. 

The record title to real estate wasinA., B.andC. B., C. and 
another were members of a banking firm, which changed 
its members, but not its firm name, from timeto time. In 
1868 B. and the devisee of C. conveyed the real estate to 
A., who leased the same to the firm. During all the time 
the firm occupied the real estate as a place of business. 
In 1873 B. acquiredtitle to another piece of real estate, 
which was occupied by the firm for its business. In 1874 
he conveyed this to A., wholeased it to the firm. None of 
the conveyances to A. were put on record until July 26, 
1875, and the leases were not recorded. On July 27, 1875, 
the firm failed, largely insolvent. Plaintiff was a cred- 
itor and had done business with the firm under a belief 
that it owned the real estate, The conveyancesto A. were 
in good faith for value, and there was nothing to show that 
A. kept them from the record in order to give false credit 
tothe firm. Held, that plaintiff was not entitled to have 
the deeds to A. declared invalid as to a judgment against 
the firm for his debt. 


CTION to charge certain real property belonging 
to defendant with the payment of a judgment 

recovered by plaintiff against the firm of Duncan, 
Sherman & Co. The facts sufficiently appear in the 
opinion. From a judgment in favor of defendant 
plaintiff appealed. 

D. D. Lord, for appellant 

Francis Lynde Stetson, for respondent. 


ANDREWS, J. It isnot claimed that the plaintiff's 
judgment attached as alien upon any interest, legal 
or equitable, of the judgment debtors in the premises 
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sought to be charged in this action. They had no such 
interest, jointly or separately, either at the time of 
the recovery of the judgment or the accruing of the 
indebtedness upon which it was rendered. The title 
of record to the bank building and premises had been 
from June 28, 1853, in Alexander Duncan, Watts Sher- 
man and William B. Duncan. The actual legal title 
was in Alexander Duncan under that conveyance and 
a deed of the undivided two-thirds part of the prem- 
ises, executed to him May 28, 1868, by Sarah M. G. 
Sherman, widow and sole devisee of Watts Sherman, 
and William B. Duncan and wife, subject to a mort- 
gage on the premises for $200,000, dated May 5, 1858, 
and recorded June 28, 1858. The record title of the 
Pine street lot was in William B. Duncan, under a deed 
dated January 31, 1873, and recorded the same day. 
The deed was made subject to a mortgage of $40,000, 
which the purchaser assumed as part of the considera- 
tion of $85,000 paid for the premises. The actual title 
to this lot was alsoin Alexander Duncan, under a deed 
from William B. Duncan and wife, executed May 25, 
1874, expressing the consideration of 385,000 subject to 
the mortgage of $40,000 which the grantor had assumed 
in the conveyance to him. The firm of Duncan, Sher- 
man & Co. was originally constituted in 1852, and was 
then composed of Alexander Duncan, Watts Sherman 
and William B. Dunean. The firm purchased the bank 
lot and erected thereon the bank building known as 
Duncan, Sherman & Co.’s banking-house, and occu- 
pied it for the purposes of its business as bankers. The 
membership of the firm was changed from time to time 
by the introduction of new partners and the death or 
withdrawal of others; but through all the successive 
changes, the firm name of Duncan, Sherman & Co. was 
continued, and the successive firms continued to oc- 
cupy for their business the same banking-house. The 
original partnership expired by limitation July 1, 1862. 
Alexander Duncan then withdrew from the business. 
The fact was announced in acircular issued by the 
firm, accompanied by a printed statement signed by 
Alexander Duncan to the effect that he had withdrawn 
no part of the capital contributed by him to the firm, 
but had made it over to his two sons, William B. and 
David Duncan, absolutely, to promote their interest 
and that of the new firm. The new firm was composed 
of Watts Sherman, William B. Duncan and David 
Duncan. Upon the death of Watts Sherman in 1868, 
his son William Watts Sherman and Francis H. Green 
were admitted as partners with William B. Duncan 
and David Duncan, and after the death of David Dun- 
can in 1872, the firm consisted of William B. Duncan, 
William Watts Sherman and Francis H. Green, and 
remained unchanged from that time until its failure, 
July 27, 1875. Subsequent to the conveyance of the 
banking-house and premises to Alexander Duncan in 
1868, the firm occupied the same as tenants undera 
written lease executed by him, which however was a 
lease at will or from year to year, containing no term, 
but providing for the payment of an annual rent of 
$30,000, and containing a covenant by the lessees to 
pay taxes and repairs; and in like manner the firm 
occupied the Pine street lot after the conveyance to 
Alexander Duncan in 1874, and sublet such parts of 
both premises as were not required for use in the firm 
business. The deeds to Alexander Duncan were not 
recorded until July 26, 1875, nor were the leases to the 
firm puton record. The dealings between the plaintiff 
and Duncan, Sherman & Co. commenced in 1874, upon 
the appointment by the plaintiff of Duncan, Sherman 
& Co. as its collecting agents in the city of New York, 
and the indebtedness upon which the plaintiff's judg- 
ment was recovered accrued in July, 1875, shortly be- 
fore the failure of the firm. 

It is well settled in this State that in the absence of 
fraud, a judgment takes effect only on the actual in- 
terest in land which the judgment debtor has at the 





time of the recovery of the judgment, and conse- 
quently that the title of a grantee of the judgment 
debtor by deed executed before the entry of the judg- 
ment, although unrecorded, takes precedence of the 
judgment. The fact that the grantee %as not recorded 
his deed creates no equity in favor of the judgment 
creditor. The latter is not a purchaser within the 
recording acts, and purchasers alone are protected by 
these acts against unrecorded conveyances. The gene- 
ral principle above adverted to is not assailed by the 
plaintiff, but its demand to have the real estate con- 
veyed to Alexander Duncan subjected to the lien of 
its judgment against Duncan, Sherman & Co. is as- 
serted upon the alleged ground that the defendant. 
withheld his deeds from record, and knowingly per- 
mitted the firm to appear to be the owners of the 
property conveyed, whereby the plaintiff was deceived 
into giving the credit to the firm which resulted in the 
debt for which the judgment was rendered. 

In considering this claim it is to be observed that 
the plaintiff does not here question the bona fides of 
the conveyances to Alexander Duncan, or deny that 
they were founded upon a valuable and adequate con- 
sideration. Itis true that the complaint alleges that 
the consideration was inadequate, but the allegation is 
sustained neither by the proof nor the finding. The 
consideration for the conveyance of the Nassau street 
property was $500,000, and was paid by the purchaser 
assuming the mortgage for $200,000, canceling a special 
loan of $200,000 made by him to the firm in 1862, soon 
after he retired from the firm, and paying the balance 
of $100,000. The consideration of the conveyance of 
the Pine street lot, beyond the mortgage of $40,000, 
was also paid at the time. The complairt also alleges 
that the defendant withheld the deeds from record 
for the purpose of avoiding a disclosure of the fact 
that the property was not part of the assets of Duncan, 
Sherman & Co., or of any individual member of the 
firm, but the court refused to find this fact as alleged, 
but found simply that the deeds were not recorded 
until the date before stated. 

The complaint also alleges that after the deeds were 
executed, Duncan, Sherman & Co. held out to the pub- 
lic that the firm, or some of its members, were owners 
of the property, and that this was done with the 
knowledge of the defendant and with bis concurrence; 
but this allegation is not supported by any finding. 
The court however found that when the plaintiff be- 
came a creditor of the firm, it was generally supposed 
that the bank building belonged to the firm, and that 
the plaintiff so believed, and continued its dealings 
under this belief until Duncan, Sherman & Co.'s 
failure. 

It is undoubtedly true that a party who has a title 
to any property, real or personal, may by his conduct 
in inducing others to deal with it, without informing 
them of bis claim, debar himself from asserting that 
title to the injury of such others. This principle was 
asserted by Chancellor Kent in the leading case in this 
State of Wendell v. Van Rensselaer, 1 Johns. Ch. 344. 
“There is,’’ says the chancellor, ‘‘ no principle better 
established in this court, nor one founded on more 
solid considerations of equity and public utility, than 
that which declares that if one man knowingly, though 
he does it passively, by looking on, suffers another to 
purchase and expend money on land under an errone- 
ous opinion of title, without making known his claim, 
he shall not afterward be permitted to exercise his 
legal right against such person. It would be an act of 
fraud and injustice, and his conscience is bound by 
this equitable estoppel.”” The case in which this lan- 
guage was used was one where the defendant claimed: 
under a secret deed, intentionally concealed for many 
years, the grantor in the mean time remainingin pos- 
session; dealing with the land as owner, and with the 
knowledge of the defendant; making sales in fee of 
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different parcels to third persons who entered into 
possession and made extensive improvements, the de- 
fendant standing by and giving no notice of his claims. 
** After this,’ says the chancellor, ‘“‘he cannot be per- 
mitted to start up with a secret deed and take land 
from bona fide purchasers from the testator.’’ The 
case there was between the owner of the legal title 
under a secret deed and purchasers and grantees of the 
former owner. In this case the plaintiffs are creditors, 
but we see no reason why the same principle should 
not protect creditors who have given credit upon the 
faith of the apparent ownership of property in posses- 
sion of the debtor against a secret, unrecorded con- 
veyance, fraudulently concealed by the grantee; as 
when his knowledge that the debtor is holding himself 
out as owner, and is gaining credit upon this ground, 
he keeps silence, giving no sign. 

Hungerford vy. Earle, 2 Vern. 261, was the case of 
bond creditors to tho father for money lent twelve 
years after a voluntary settlement on trustees for her 
sons, who did not enter and take possession according 
to the deed, but permitted the settler to live in the 
house, etc., and it was said that a deed not at first 
fraudulent may afterward become so by being con- 
cealed and not produced, ** by which means creditors 
are drawn in to lend their money.” 

The case of Storrs v. Barker, 6 Johns. Ch. 166, pre- 
sents another application of the principle of estoppel as 
against the owner of tho legal title, and decides in 
accordance with previous decisions that if the true 
owner stands by and advises and encourages a pur- 
chase from another, although in ignorance of his own 
title, he cannot afterward assert it to the injury of the 
purchaser. 

It is not necessary now to consider what are the 
limitations, if any, to this doctrine. But as a general 
rule it would seem to be just that if a person does an 
act at the suggestion and request of another, the other 
shall not be permitted to avoid the act when it turns 
out to the prejudice of an antecedent right or interest 
of his own, although the advice on which the other 
party acted was given innocently and in ignorance of 
hisclaim. The authorities establish the doctrine that 
the owner of land may by an act in pais preclude him- 
self from asserting his legal title. But it is obvious 
that the doctrine should be carefully and sparingly 
applied, and only on the disclosure of clear and satis- 
factory grounds or justice and equity. It is opposed 
to the letter of the statute of frauds, and it would 
greatly tend to the insecurity of titles if they were 
allowed to be affected by parol evidence of light or 
doubtful character. To authorize the finding of an 
estoppel in pais against the legal owner of land there 
must be shown, we think, either actual fraud, or fault 
or negligence equivalent to fraud, on his part in con- 
cealing histitle; orthat he was silent when the cir- 
cumstances would impel an honest man to speak, or 
such actual intervention on his part as in Storrs v. 
Barker, so as to renderit just that as between him and 
the party acting upon his suggestion he should bear 
the loss. Moreover, the party setting up the estoppel 
must be free from the imputation of laches, in acting 
upon the belief of ownership by one who has no right. 

In this case we are of opinion that the plaintiff must 
fail, for two reasons: First, for its‘laches in not exam- 
ining the records, and in making no inquiry to ascer- 
tain in whom the actual title was vested; and second, 
because there is no finding of fraud on the part of the 
defendant, and no proof from which the inference 
necessarily and indubitably follows that his failure to 
record the deeds was with a fraudulent intent, and no 
clear evidence of knowledge of circumstances which 
called upon him to put the deed on record. The 
plaintiff, when the dealing with Duncan, Sherman & 
Co. commenced, did not examine the records, and 
made no inquiry of them or of the defendant, or of 





any other person as to the ownership of the property. 
Its officers assumed without inquiry, from the posses- 
sion by the firm, that the title was in Duncan, Sher- 
man &Co. If the records had been consulted they 
would have disclosed the fact that only one of the par- 
ties had any record title to the land, and that his inter- 
est in the banking house was an undivided third, 
subject to a mortgage on the whole lot for two-fifths 
of its value, and that the Pine street lot was mortgaged 
for nearly half its value. The plaintiffs, in giving credit 
to Duncan, Sherman & Co., relied doubtless upon the 
general credit of the firm, to which the fact that they 
occupied an expensive building, generally supposed to 
belong to them, contributed. The records showed 
that it was largely incumbered, and even this fact 
they took no pains to ascertain. The plaintiffs we 
think cannot call upon the court to apply the highly 
penal doctrine of equitable estoppel in this case, when 
they omitted the most obvious and natural means of 
ascertaining the true state of the title. We have no 
right to assume thatif the inquiries had been made the 
true facts would not have been disclosed. 

In the next place there is no finding of any fraudu- 
lent intent on the part of the defendant, nor that he 
omitted to record the deeds to avoid disclosure or to 
maintain the credit of the firm; nor is there any proof 
that he knew that the firm was in failing circum- 
stances, nor is there any proof that in fact its resources 
were not ample up toashort time before its failure. 
There may be grounds for suspicion of the bona fides 
of the defendant in omitting to record the deeds. The 
recording of deeds of valuable property is usual and 
generally an important precaution against supervening 
conveyances by tho grantor. But the law does not 
impose upon grantees the recording of titles as a duty. 
We are not prepared to say, and we have no right to 
say, in the absence of any finding of fraud or proof of 
circumstances necessarily tending to the conclusion of 
fraud, that the omission by the defendant to record 
his deeds prevents him from asserting as against the 
plaintiff his legal title to the land. 

Assuming as is claimed that Duncan, Sherman & Co. 
held themselves out as owners of the property, or 
were guilty of fraud (facts not found), the defendant 
cannot be charged with the consequences in the ab- 
sence of knowledge onhis part. The case is not then 
within the principle stated by Lord Cottenham in 
Nicholson v. Hoover,4 My. & Cr. 186, that a party 
claiming a title in himself, but privy to the fact of 
another dealing with the property as his own, will not 
be permitted to assert his own title against a title 
created by such other person, although he derives no 
benefit from the transaction. 

The judgment should be affirmed. 
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PERMISSIVE WASTE. 





ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JULY 5, 1881. 


BARNES Vv. Downrinac. 44 L. T. Rep. (N. 8S.) 809. 


Anaction for permissive waste will not lie against a tenant 
for life. 

HE statement of claim alleged that in January,1878, 
the plaintiff purchased of the Rev. E. A. Omman- 
ney the reversion of certain copyhold property, in- 
cluding a certain dwelling-house situate at Dundry, in 
the county of Somerset, and at the date of the purchase 
the defendant was and is now in possession of the 
property as tenant for life; that the defendant neg- 
lected the property and caused it to waste and decay 
by not repairing the same, and it has become necessary 
for the protection of the property and the estate of the 
plaintiff therein as reversioner that the dwelling-house 
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and other premises should be repaired; that notice 
had been served upon the plaintiff calling upon her to 
execute the repairs, but she had refused, whereby the 
estate of the plaintiff had become diminished in value. 

The judgment of the court (Lopes and Stephen, J.) 
was read by Lopes, J. The question we have to con- 
sider in this case is, whether in the circumstances 
stated and admitted in the pleadings the plaintiff is 
entitled to maintain an action for permissive waste. 
The plaintiff iu his reply admits that his title is cor- 
rectly stated in the statement of defense. It is diffi- 
cult to determine the character of the plaintiff's estate. 
It was contended for the plaintiff that he was an 
equitable joint tenant with the defendant, and as such 
entitled to sue the defendant for permissive waste. 
The defendant, on the other hand, contended that the 
plaintiff was a remainderman for life, who could have 
no beneficial interest until after the death of the de- 
fendant, and as such was not entitled to maintain an 
action for permissive waste. We do not think it 
necessary to determine which contention is correct, 
though having regard to the terms of the surrender 
read in extenso, we incline to the opinion that the 
plaintiff is a remaindermaif for life, It is quite clear 
that whatever the plaintiff's estate may be, it is 
an equitable estate. Many points were raised by the 
defendant; amongst them the point was taken that no 
action would lie for permissive waste against a tenant 
for life. We think this point a good one, and do not 
therefore propose to deal with the other points raised 
by the defendant. The legal liability of a tenant for 
life for waste may be doubtful, but authority is strong 
to show there is no liability for permissive waste in 
equity. In Powys v. Blagrave,4 De G. M. & G. 448, 
where a testator by his will directed his trustees, after 
payment of the expenses of keeping his estate in repair, 
and all such costs as ‘‘ my said trustees shall expend or 
be put unto by means of thetrusts hereby reposed in 
them,’’ to pay out of the overplus rents and profits 
certain sums, and after payment thereof to pay the 
rents to two persons successively for life, with remain- 
der to trustees to preserve, with remainder to first 
and other sons of the second tenant for life success- 
ively in remainder, and the several heirs male of the 
body of such sons. A bill was filed by the trustees at 
the instance of one of the remaindermen in tail against 
the second tenant for life for the purpose of making 
him liable for permissive waste; it was held by Cran- 
worth, L.C., affirming the decision of Sir W. Page 
Wood, V. C. (Kay, 495), that the court could not inter- 
fere in cases of permissive waste. ‘1t was argued,” 
said his Lordship, ‘independently of the trust that 
it is the duty of the tenant for life to repair, equitas 
sequitur legem.’’ But even legal liability now is very 
doubtful. Gibson v. Wells,1 B. & P. N. R. 291; Herne 
v. Bembow, 4 Taunt. 764. Whatever be the legal lia- 
bility, the court has always declined to interfere 
against mere permissive waste. Lord Castlemaine v. 
Lord Craven, 22 Vin. Ab. 523, tit. Waste, pl. 11. There 
the Master of the Rolls said, ‘‘ The court never inter- 
poses in case of permissive waste, either to prohibit or 
to give satisfaction as it does in willful waste.” On 
this ground relief was refused in Wood v. Gaynon, 
Amb. 395. In that case a tenant for life had been 
guilty of permissive waste, and the plaintiffand one of 
the defendants, Benjamin Lyme, were the reversion- 
ers; Lyme refused to join with the plaintiff in an 
action at law. The Master of the Rolls refused to 
assist the plaintiff, saying that as there was no prece- 
dent he would not make one; adopting the argument 
that it would tend to harass tenants for life and joint- 
resses, and that suits of this kind would be attended 
with great expense in depositions about the repairs. 
With respect to the case of Caldwell v. Baylis,2 Mer. 
408, it does not sustain the doctrine for which it was 
cited. The case of Re Skingley, 3 M. & G. 221, was 





founded on the express obligation of the lunatic to 
keep in repair. See, also, White v. Cann, 1 Tr. Ch. Rep. 
205. The weight of authority in equity is therefore 
clearly against an action for permissive waste; and if 
there is any variance between the rules of equity and 
the rules of common law with reference to permissive 
waste we are bound to give effect to the former. We 
think this action is not maintainable for permissive 


waste. 
—\_>__——_ 


TITLE TO DEPOSIT IN SAVINGS BANK. 


MAINE SUPREME JUDICIAL COURT, MARCH, 9, 1881. 


RoBInson v. Rina.* 

Where A. deposited money in a savings bank in the name of 
B. without a declaration of trust at the time or subse- 
quently, and retained the deposit book in his possession 
until his death, held, that in the absence of any act or 
declaration under the pressure of immediate or impending 
death, or of proof of any delivery or intent to give, the 
deposit belonged to the estate of A. and not to B. 
PPEAL from decree of judge of probate. Sufficient 

facts appear in the opinion. 


Daniel W. Robinson, petitioner in person. 
J. W. Spaulding and F. J. Buker, for defendant. 


APPLETON, C.J. This is an appeal from a decree of 
the judge of probate ordering that the defendant ac- 
count for and distribute among the heirs of Francis 
B. Ring the sum of $1,300 belonging to that estate but 
not included in the inventory of the same. 

Notwithstanding there has been a settlement of the 
final account of an administrator, still upon ascertain- 
ing that there are outstanding debts due the estate 
and collectible, the Probate Court may open the ad- 
ministration and order further proceedings. ‘* Even 
after final accounting and distributing, an executor 
still continues to be a trustee.” Paff v. Kinney, 1 
Bradf. 1. 

The question presented is whether there are such 
debts due the estate, which have not been accounted 
for and which may be collected. 

It seems that Francis B. Ring, having deposited in 
the Richmond savings bank the sum of $2,000, the bank 
refused to receive a further deposit in his name; that 
he then made a deposit of $300 in the name of his 
brother, Stillman H. Ring; that he continued depos- 
iting in his name until the sum amounted to $1,300; 
that during all this time he retained the deposit book 
in his possession; and that at the time of his death it 
was found among his papers. There is no evidence of 
any delivery of the same to the brother. At one time 
when Stillman H. Ring and his brother were looking 
over the papers of the deceased, he had this book in 
his hands and asked his brother if he should keep it, 
to which the reply was, ‘‘ No, not now, I will keep it.” 

No trust was declared when the deposits were made, 
and there is no satisfactory evidence oi, any subsequent 
declaration of trust. Stillman H. Ring nowhere testi- 
fies that the deceased ever gave the deposit book to 
him. 

This is manifestly not a gift causa mortis, for there 
is no evidence of any act or declaration under the pres- 
sure of immediate or impending death or of any deliv- 
ery. Grymes v. Hone, 49 N. Y. 17; Case v. Dennison, 
9 R. I. 88. 

To constitute a valid gift inter vivos the giver must 
part with all present and future dominion over the 
property given. He cannot give it and at the same 
time retain the ownership of it. There must bea de- 
livery to the donee. Carleton v. Lovejoy, 54 Me. 446. 
Here was no delivery as such. There is no act shown 
to have been done to pass the title. Brabrook v. Boston 





*To appear in 72 Maine Reports. 
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Five Cents Savings Bank, 104 Mass. 228. In Hill v. 
Stevenson, 63 Me. 367, a delivery of a savings bank 
book with intent to give the donee the deposits repre- 
sented thereby, was held a good delivery to constitute 
acomplete gift of such deposits, but here there is the 
absence of proof of any delivery or intent to give. 
There must be an intention to give and this must be 
carried into effect by an actual delivery. Taylor v. 
Fire Department of New York, 1 Edw. Ch. 294. 

In all the cases cited there was a delivery or a de- 
claration that the deposits were in trust, as in Minor v. 
Rogers, 40 Conn. 513, whereshortly after the time of 
making the deposits, the depositor stated that the 
deposits were for the boy in whose name they were 
made by her as trustee, and the court found it was a 
complete gift at the time of the deposit. In Kerrigan 
v. Rautigan, 43 Conn. 17, the deposit was made by the 
depositor as guardian for the niece, in whose name the 
deposit was made, and at the same time the declaration 
was made that it was for her. In Davisv. Ney, 125 
Mass. 590, there was a delivery and assignment which 
the court held a valid gift. In Blasdell v. Locke, 52 
N. H. 238, the deposit when made was intended asa 
gift, and subsequently the donee was informed of such 
intention, and the court enforced the trust upon which 
the deposit was made. In Tillinghast v. Wheaton, 8 
R. I. 586, the gift was of one in extremis and was ac- 
companied with a delivery of the savings bank pass- 
book. 

Without going more fully into an examination of 
the authorities, the evidence fails to satisfy us that 
there was any intention to give, any delivery to, or 
any trust created in favor of Stillman H. Ring. 





NOVATION OF PARTIES. 


VERMONT SUPREME COURT, JANUARY TERM, 1881. 


CADENS Vv. TEASDALE.* 

A. owed B.,and C. owed A.; by agreement of the three, C 
gave his note to B. and was substituted in place of A. as 
B.’s debtor. C. was insolvent at the time; but this fact 
was unknown to all the parties. Held, that the loss fell 
on B, 


— of assumpsit in common counts. Plea non 

assumpsil, and notice of payment by the note of 
W.N. Oliver. Trial by the court, September term, 
1880, Ross, J., presiding Judgment for the defendant. 
The facts appear in the opinion. 


Redington & Butler, for plaintiff. 
P. R. Kendall, for defendant 


Tart, J. The plaintiffs having aclaim against the 
defendant, agreed if the defendant would procure one 
Oliver, a debtor of the defendant, to give the plaintiffs 
his (Oliver’s) note on four months time, that they 
would take it in payment of so much of the defend- 
ant's account. The agreement was accepted and the 
contract consummated. At the time all the parties 
believed that Oliver was solvent. He was in fact in- 
solvent, failing before the maturity of the note, and 
nothing was realized by the plaintiffs upon it. The 
plaintiffs now seek to recover of the defendant the 
original account. The question presented is, upon 
whom was the risk of the insolvency of Oliver? In 
Wainwright v. Webster, 11 Vt. 576, the court say, that 
where the note of athird person is received in pay- 
ment of a precedent debt, the risk of the insolvency 
of the maker is upon the party from whom the paper 
is received, unless there is an express agreement that 
the risk of the paper, in this respect, is to be the re- 
ceiver’s, or one isto be implied from the facts and cir- 
cumstances of the case. In the case at bar, the defend- 





* To appear in 53 Vermont Reports. 








ant, at the time of the transaction, had simply an 
account, the collection of which he could enforce in 
presenti. Upon application to Oliver for money with 
which to pay the plaintiffs, it was arranged between 
the parties that Oliver should give his note to the 
plaintiffs,and they should accept it in lieu of their 
claim against the defendant. The note was given and 
the right to enforce the collection of the defendant's 
debt against Oliver was suspended for the life of the 
note. Weregard the transaction as a substitution of 
the debt against Oliver for the one against the defend- 
ant; and that it was the intention of the parties that 
the defendant should be discharged from his indebt- 
edness, and from any claim on account of the insol- 
vency of Oliver; from the facts and circumstances in 
the case, we think such was the intention. The taking 
of a note, either of the debtor or of a third person, 
upon an open account, is prima facie payment of such 
account, upon the presumption that such is the inten- 
tion of the parties at the time. The intention of the 
parties upon the question presented in this case should 
be held as equally decisive, as upon the question of 
payment. Finding that it was the intention of the 
parties, from all the facts and circumstances of the 
transaction, that the risk of Oliver’s insolvency should 
be borne by the plaintiffs, the case is brought within 
the exception to the general rule as stated by Bennett, 
J., in the case cited, and the result is the judgment of 
the county court is affirmed. 


A 


IOWA SUPREME COURT ABSTRACT. 


CIVIL DAMAGE LAW—ACTS GIVING ACTION NEED 
NOT BE PROVED BEYOND REASONABLE DOUBT. — In an 
action by a wife, under the civil damage law, although 
the acts constituting the cause of action are of a crimi- 
nal character, it is not necessary to prove them beyond 
a reasonable doubt. As the consequences which fol- 
low a recovery in a civil action are so materially dif- 
ferent from those which follow a conviction in a 
criminal action, and as the reason for the establishment 
of the doctrine of reasonable doubt has no application 
to civil actions, the rule should not be extended to the 
latter unless slander and libel, when a crime is charged 
and justification pleaded, constitute an exception, 
The doctrine that where a criminal act is charged ina 
civil action it must be established beyond a reasonable 
doubt before there can be a recovery, is approved in 2 
Greenl. on Ev., § 408; Taylor’s Ev. 97; and Bishop on 
Marriage and Divorce, § 644. It is disapproved in 2 
Wharton on Ev., § 1246; Cooley on Torts, 208; and 
Proffatt on Jury Trials, § 335. The only case cited by 
Greenleaf in support of the rule is Thentill v. Beau- 
mont, 1 Bing. 339. This case was decided in 1823, and 
the court is not aware that it has been followed by the 
courts of England. In relation thereto it has been 
said: ‘* The decision ou this point in Thentill v. Beau- 
mont was made on application for a rule, and without 
much consideration. It has never received approval 
in the English courts, although asa rule of evidence 
occasions have repeatedly arisen for its adoption and 
application.’’ Depue, J., in Kane v. Hibernia Ins. Co. 
(N. J.), 17 Am. Law Reg. (N. 8.) 293. Leaving out of 
view actions of slander and libel, the following cases 
should be regarded as adhering to the rule adopted in 
Thentill v. Beaumont: Thayer vy. Boyle, 30 Me. 475; 
Butman vy. Hobbs, 35 id. 228; McConnell v. Mutual 
Ins. Co., 18 Ill. 228; Pryce v. Security Ins. Co., 29 Wis. 
270; and Freeman v. Freeman, 31 id. 235. The follow- 
ing cases have been cited as also adhering to the rule: 
White v. Comstock, 6 Vt. 405; Brooks v. Clayes, 10 id. 
37; and Riker v. Hooper, 35 id. 457. But as these 
actions were brought to recover statutory penalties, 
there is some doubt whether a rule applicable to them 
should prevail in civil actions brought to recover dam- 
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ages. In the following cases the rule aforesaid is dis- 
approved: Washington Union Ins. Co. v. Wilson, 7 
Wis. 169; Blaeser v. Milwaukee Mechanics’ Ins. Co., 
37 id. 31; Kuowles v. Scribuer, 57 Me. 495; Uoffman vy. 
Western Ins. Co., 1 La. Ann. 216; Schmidt v. Ins. Co., 
1 Gray, 529; Bissell v. Wert, 35 Ind. 54; Young v. Ed- 
wards, 72 Penn. St. 267; Ins. Co. v. Johnson, 11 Bush, 
587; Rothschild v. Ins. Co., 62 Mo. 356; Munson v. 
Atwood, 30 Conn. 102; Elliott v. Van Buren, 33 Mich. 
49; Bradish v. Bliss, 35 Vt. 326; Kane v. Hibernia Ins. 
Co., before cited. Welch v. Jugenheimer. Opinion 
by Seevers, J. 

[Decided April 21, 1881.] 


EXEMPTION — HUSBAND LIVING APART FROM WIFE 
ALONE NOT HEAD OF FAMILY.— The statute of Iowa 
provides that when a deceased person “leaves a widow, 
all personal property which in his hands as the head 
of a family would be exempt from execution,” “ shall 
be set apart as her property in her own right and be 
exempt asin the hands of the decedent.’’ Held, that 
where a husband and wife have lived separate and apart 
for seven years preceding his death, and he neither 
contributed nor was asked to contribute to her sup- 
port, and during said time he lodged in his office and 
boarded in the family of others, he was not at the time 
he died the head of a family within the meaning and 
intent of the statute. A family is ‘tthe collective 
body of persons who live in a house under one head or 
manager.’’ Tyson v. Reynolds, 52 lowa, 431. <A per- 
son may be the head of a family although he has never 
been married. Whalen v. Cadman, 11 id. 226. The 
converse of this proposition may also be true. In the 
absence of a statute so providing it is difficult to see 
why a person boarding in the family of others, and 
lodging in his office for seven years, can, at the expira- 
tiou of that time, be regarded as a family, or the head 
of one. It is truea person may be a boarder and yet 
the head of afamily. But in order to constitute him 
such the boarding must be regarded as of a temporary 
character. It may be, if decedent had contributed to 
the support of his wife, he, under the statute, was the 
head of afamily. The mere fact he was liable for her 
support should not make him the head of a family. 
No family relation, as generally understood, existed 
between himself and wife. The policy and intent of 
the statute is to exempt certain property because the 
support of a family, great or small, is cast upon the 
head thereof. Such family must have an actual ex- 
istence, as distinguished from one that exists theoreti- 
cally only. See, also, Ellsworth v. Ellsworth, 35 Iowa, 
164; Scholes v. Murray Iron Works, 44 id. 190, 431; 
and Arnold v. Waltz, 53 ‘d. 706. Linton v. Crosby. 
Opinion by Seevers, J. 

[Decided June 6, 1881.] 


LIEN — TAKING OF SECURITY DISCHARGES VENDOR'S 
LIEN. — The rule that the taking of collateral security 
for the payment of moneys due upon the sale of land 
discharges the vendor’s lien, is not affected by the cir- 
cumstance that the security supposed by all parties 
when taken to be good, afterward proved to be worth- 
less. It is a general doctrine of equity that the vendor 
of real estate retains a lien upon the property sold for 
the unpaid purchase-money, unless it appears from the 
circumstances of the case that the lien was waived. 
lt is also a general principle that the taking of distinct 
security, whether of real or personal property, is evi- 
dence that the seller did not repose upon the lien, and 
discharges the lien. Itis also said that the sounder 
doctrine and the higher authority is that taking the 
responsibility of a third person for the purchase-money 
is taking security, and discharges the lien. 4 Kent 


Com. 153. In 1 Lead. Cas. in Eq. it is said: ‘It may 
be considered as settled by the unanimous concurrence 
of the cases in this country, that wherever this lien is 
recognized at all it will not be affected by the vendor 
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taking the bond or bill single of the vendee, or his . 
negotiable promissory note, or a check drawn on a 
bank by the vendee which is not presented or paid, or 
any instrument whatever involviug merely the per- 
sonal liability of the vendee; but that taking a mort- 
gage of other property, or the bond or note of a vendee, 
with a surety, or a negotiable note, drawn by the 
vendee and indorsed by a third person, or drawn by a 
third person and indorsed by the vendee, will repel 
the lien, presumptively; ’’ that the taking of security 
is prima facie a waiver of the lien. See 2 Washb. Real 
Prop. 9; Vail v. Foster, 4 Coms. 312; Fish v. Howland, 
1 Pai. 20; Sears v. Smith, 2 Mich. 243; 4 Wait’s Ac- 
tions and Defenses, 323; Boynton v. Champlin, 42 
Ill. 57; Sanders v. McAffee, 41 Ga. 684: Durette v. 
Briggs, 47 Mo. 356; Yaryan v. Shriner, 26 Ind. 364; 
Brown v. Gilman, 4 Wheat. 255; Banks v. Gray, 
6 How. (Miss.) 527; Campbell v. Baldwin, 2 Humph. 
248. It is true, as held in Garson v. Green, 1 Johns. 
Ch. 809, that prima facie the purchase-money is a 
lien upon the land, and it rests upon the purchaser 
to show that the vendor agreed to rest on other 
security. But when it is shown that other security 
was taken, the presumption that a lien was in- 
tended is rebutted, aud the burden of proof is then 
cast upon the vendor to show that a waiver of the lien 


was not intended. Kendrick v. Eggleston. Opinion 
by Day, J. 
[Decided April 23, 1881.] 
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ILLINOIS SUPREME COURT ABSTRACT.* 

CONSTITUTIONAL LAW — KEMOVAL FROM OFFICE — 
OFFICE HOLDER HAS NO PROPERTY IN OFFICE — OF- 
FICE NOT A CONTRACT — RIGHT TO JUDICIAL HEAR- 
inc. — (1) That clause in the bill of rights that no 
person shall be deprived of life, liberty or property 
without due process of law is not infringed by a statute 
giving the county board power to remove a county 
treasurer from office for nonfeasance or malfeasance 
in office, without atrial in a court of law, there being 
no such thing as title or property in a public office, 
within the meaning of that provision. Conner v. 
Mayor of New York, 1 Seld. 285. (2) The election and 
induction of a person into an office does not create such 
acontract as is protected in its obligation under the 
Federal and State Constitutions. Dartmouth College 
v. Woodward, 4 Wheat. 518. (3) As to the question 
whether an officer can be removed from office for mis- 
feasance or malfeasance without a judicial sentence, 
there would seem to be littledoubt. It has been held 
they may, by many respectable courts. In State v. 
McGarry, 21 Wis. 496, it was held the board of super- 
visors, under the statute conferring the power, and 
for the causes specified, might remove the incumbent 
of the office of inspector of the house of correction. 
In State v. Prince, 45 Wis. 610, it was held the board 
of supervisors might, on statutory grounds, remove 
theclerk of the board. In McGregor v. Supervisors, 
37 Mich. 388, it was held that the board of supervisors 
had power, under the statute, to remove the county 
treasurer. In Keenan vy. Perry, 24 Tex. 253, it was 
held that under a law conferring the power on the 
executive to appoint a superintendent of a lunatic 
asylum, without fixing his term of office, the governor 
had the power to remove the incumbent, and his action 
in doing so could not bereviewed. In Taft v. Adams, 
3 Gray, 126, it was held the Legislature had power to 
shorten the term of any officer, when the term is not 
fixed by the Constitution. The case of State v. 
Dougherty, 25 La. Ann. 119, held that power conferred 
by statute on the executive to remove an officer for 
cause implies the power to judge of the existence of 
the cause. Having been invested with both the power 


* Appearing in 99 and 100 Illinois Reports. 
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to appoint and to remove for cause his action was not 
subject to review. The same rule is announced in 
Alabama and Georgia, that officers, when the Consti- 
tution has not required impeachment, may under 
statutory provisions be removed without a proceeding 
by quo warranto, or judicial trialand judgment. See 
Ex parte Wiley, 54 Ala. 226; Thompson v. Holt, 52 id. 
491; State v. Frazier, 48 Ga. 137. Donahue v. County 
of Will. Opinion by Walker, J. 

[Decided May 14, 1881.] 


EQUITABLE ACTION —TO REMOVE CLOUD — PLAINT- 
IFF MUST SHOW TITLE. — Unlessa party shows title to 
land in himself, he cannot complain that there is a 
cloud upon it. He must have a title to the land to 
give him a standing in court before he can contest a 
cloud upon the title, whether it is created by an in- 
cumbrance or an adverse title. In such case the real 
contest is as to that which creates the cloud, and not 
the title of the party complaining, unless it is put in 
issue by the pleadings. Hopkins v. Granger, 52 Ill. 
504; West v. Schnebly, 54 id. 523; Emery v. Cochran, 
82 id. 65; Wing v. Sherrer, 77 id. 200; Gage v. Bussee, 
94id. 590. Hutchinson v. Howe. Opinion br Scott, J. 
[Decided June 20, 1881.] 


PARTNERSHIP — RIGHTS OF SURVIVING PARTNER AS 
TO PURCHASE OF FIRM PROPERTY.—A surviving 
partner cannot become a purchaser of the property of 
the firm at his own sale — he cannot thus occupy the 
position of both vendorand purchaser;— nor can he 
become the purchaser of such property from a co- 
trustee. But this rule has no application to the case of 
apurchase by a surviving partner of the share inthe 
partnership property belonging to the estate of the 
deceased partner from the personal representatives of 
the latter. In such a transaction the surviving part- 
ner is not to be considered as dealing with trust prop- 
erty, in that sense which would bring the sale within 
the legal prohibition. The executor of a deceased 
partner sold to the surviving partner ‘‘all the interest 
in the flour mill and property of the firm, which the 
testator had at the time of his death, or which the 
executor then had, the sale to include the debts due 
said firm by account or otherwise.”’ The guardian of 
one of the legatees under the will of the testator filed 
his bill in chancery against the executor and the sur- 
viving partner for au account of certain profits which 
it was alleged had been earned by the firm property 
while in the hands of the surviving partner subsequent 
to the death of the testator. But it was held, that 
whatever profits had been thus earned, they passed by 
the sale from the executor to the surviving partner — 
so there was no ground for an accounting. Chambers 
v. Howell, 11 Beav. 6; Roys v. Vilas, 18 Wis. 169. Kim- 
ball v. Lincoln. Opinion by Craig, C. J. 

[Decided June 20, 1881.] 


STATUTE OF FRAUDS — PROMISE TO PAY THE DEBT 
OF ANOTHER. — Where a surviving partner holding a 
policy of insurance upon the life of the deceased part- 
her in pledge for his partnership indebtedness to him, 
surrenders such policy upon the promise of the widow 
of the decedent to pay the debt of her deceased hus- 
band, whereby she is enabled to collect money to be 
applied upon her specific allowance as widow, her 
promise, though not in writing, is not within the stat- 
ute of frauds, but is an original undertaking. Wilson 
v. Bevans, 58 Ill. 232; Meyerv. Hartman, 72 id. 442; 
Clifford v. Luhring, 69 id. 401; Emerson vy. Slater, 22 
How. 43. In Curtis v. Brown, 5 Cush. 491, the court 


say: “‘ Where the plaintiff, in consideration of the 
promise, bas relinquished some lien, benefit or advan- 
tage for securing or recovering his debt, and where, by 
means of such relinquishment, the same interest or 
advantage has inured to the benefit of the defendant 
—in such cases, although the result is that the pay- 





ment of the debt of the third person is effected, it is 
so incidentally and indirectly, and the substance of 
the contract is the purchase by the defendunt of the 
plaintiff of thelien, right or benefit in question. But 
where the original debt still subsists, and where the 
plaintiff has relinquished no interest or advantage 
which has inured to the benefit of the defendant, it is 
not au original contract, but a contract to pay an- 
other’s debt, and must be in writing.” Borchsenius 
v. Canutson. Opinion by Sheldon, J 

[Decided May 14, 1881.] 

ae een 
MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


FEBRUARY, 
CONFLICT OF LAW — RULES OF U. S. TREASURY AS 
TO DISTRIBUTION OF PAY OF DECEASED SEAMAN IN 
NAVY PREVAIL OVER STATE LAW — EVIDENCE.— The 
rules adopted by the treasury department of the Uni- 
ted States government for the payment of arrears of 
pay due to deceased officers, seamen and marines in 
the United States navy have the force of law, and 
courts will take judicial notice of them. Gratiot v. 
United States, 4 How. 80; Ex parte Reed, 100 U. 8. 13. 
Money paid in accordance with such rules, to the 
guardian of the minor children of a deceased offiicer, 
seaman or mariner, belongs to such minors, and not 
to theadministrator on the estate of the deceased. 
Reed v. Reed, 53 Me. 527; Shirley v. Walker, 31 id. 
541. Low v. Hanson. Opinion by Libbey, J. 


PRACTICE — AT COMMON LAW— PLEADING OVER 
AFTER DEMURRER SUSTAINED. — By the common law 
asadministered in this country, courts having com- 
mon-law jurisdiction have power, after the defendant's 
plea in bar, or the plaintiff's replication is adjudged 
bad on demurrer, to allow the defendant to replead, or 
the plaintiff to reply anew. Andrews v. Beecker, 1 
Johns. Ca. 411; Seaman v. Haskins, 2 id. 284; Service 
v. Heermance, 1 Johns. 91; Furman v. Haskin, 2 Cai. 
869; Miller v. Heath, 7 Cow. 101; Bolton v. Lawrence, 
7 Wend. 461; Patten v. Harris, 10 id. 623; Perkins v. 
Burbank, 2 Mass. 81; Aiken v. Sanford, 5 id. 494; 
Gerrish v. Train, 3 Pick. 124. A like power exists to 
allow a plea or replicationto be amended after it has 
been adjudged bad on demurrer. Cruger v. Cropsey, 
3 Johns. 242; Hartwell v. Hemmenway, 7 Pick. 117; 
Hutchinson v. Brock, 11 Mass. 119. The power is to 
be exercised in the discretion ot the court, and only in 
furtherance of justice. This power may be exercised 
by the judge at nisi prius. Strout v. Durham, 23 Me. 
483. Bankv. Blake, 66 id. 285. Mayberry v. Brackett. 
Opinion by Libbey, J. 

RAILROAD MORTGAGE—LIEN OF, ON ROLLING STOCK 
— CONSOLIDATION OF COMPANIES DOES NOT AFFECT. 
— Under the mortgage to the plaintiffs, purporting to 
convey to them as trustees all the right, title and in- 
terest of the European and North American Railway 
Company in and to ‘‘all and singular its property, real 
and personal, of whatever nature and description, now 
possessed or to be hereafter acquired, including its 
railway, equipments and appurtenances; all the rights, 
privileges, franchises and easements; all buildings used 
in connection with said railway or the business thereof, 
and all lands and grounds on which the same may 
stand or connected therewith; also all locomotives, 
tenders, cars, rolling-stock, machinery, tools, imple- 
ments, fuel, materials and all other equipments for the 
constructing, maintaining, operating, repairing and 
replacing the said railway or its appurtenances, or any 
part thereof.”’ Jeld(1), that the lien of the mortgage 
was not lost upon rolling-stock withdrawn, under cir- 


1881.* 





* To appear in 72 Maine Reports. 
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cumstances stated in the opinion, from present use 
upon the then broad gauge and changed to meet a con- 
templated narrowing of the gauge; notwithstanding 
the stock upon the road was kept up or improved at 
the same time that these materials for the narrow- 
gauge use were withdrawn. (2), that repairs and 
improvements made upon such rolling-stock by the 
Consolidated European and North American Railway 
Company, which had acquired the right to control the 
road subsequently to the plaintiffs’ mortgage, were in 
the nature of accessions to a mortgaged chattel, and 
subject first to the mortgage that had priority of date. 
(3), that there can be no loss of identity of the original 
companies in the consolidation to the prejudice of the 
rights of prior creditors, or to the destruction of prior 
liens, and that such increased values do not belong to 
the consolidated company as adistinct entity. Held, 
further, that the plaintiffs, being in possession of other 
rolling stock, to which their own mortgage does not 
apply, purchased by the New Brunswick company, 
which consolidated with the E. and N. A. Railway 
Company, or the consolidated company, and mort- 
gaged by them to other trustees; the plaintiffs, having 
the right to use and consume it in the performance of 
the duties the corporation owed to the public, and be- 
ing liable to the mortgagees for their interest, under 
the facts stated, may recover its full value of the 
attaching creditors of the mortgagor, or the attaching 
officer; holding any part to which their own mortgage 
does not apply, in trust, or subject to their liability to 
those from whom they received possession, as they 
held the property before the attachments were made. 
Shepley v. Atlantic & St. L. R. Co., 55 Me. 407; Ken- 
nebec & P. R. Co. v. Portland & K. R. Co., 59 id. 9; 
Pennock vy. Coe, 23 How. 117; Dunham vy. R. Co., 1 
Wall. 254; Galveston R. Co. v. Cowdrey, 11 id. 459; 
United States v. New Orleans R. Co., 12 id. 362; Shaw 
v. Bill, 5 Otto, 10; Meyer v. Johnston, 53 Ala. 237; 
Scott v. R. Co., 6 Biss. 529; Maryland v. North Central 
R. C., 18 Md. 193; Pullan vy. Cin. & Chi. R. Co., 4 Biss. 
35; Brett v. Carter, 2 Lowell, 458; Barnard v. Nor. & 
Wore. R. Co., 4 Clifford, 351; Mitchell v. Winslow, 2 
Story, 630; Pierce v. Emery, 32 N. H. 484; Cook v. 
Corthell, 11 R. I. 482; Hope v. Hayley, 5 Ell. & BI. 
829; Holroyd v. Marshall, 10 H. of L. 191; Hoylev. 
Plattsburg & M. R. Co., 54 N. Y. 314. Hamlin v. Hay- 
ford. Opinion by Symonds, J. 


——__—_¢—______— 
VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY, 1881.* 


AGENCY — WHEN PAYMENT TO AGENT VALID.— An 
agent (a travelling salesman) of the plaintiffs sold goods 
to the defendants. By the contract the defendants 
were to pay the agent in three months; and did. Held, 
that such payment was a defense to an action brought 
by the principals; and this on the ground that they 
held their agent out tothe publicas having competent 
authority; that it was within the agent’s apparent 
authority, though not his actual, to collect for what he 
sold. And this is so, although the bill, rendered by 
the principals to the defendants, on sending the goods, 
contained these words, ‘‘ Payable at office,’ the de- 
fendants never having seen them, and being guilty of 
no negligence in not seeingthem. Putnam v. French. 
Opinion by Veazey, J. 


CovENANT— RUNNING WITH LAND— WIDOW WHO 
IS DEVISEE OF HUSBAND LIABLE UPON HIS COVENANT 
OF WARRANTY. — A widow, the devisee and legatee 
of her husband, is liable for a breach of his covenant 
in a warranty deed of real estate, she having received 
by virtue of the will property sufficient to satisfy the 





* To appear in 53 Vermont Reports. 





same. And this is so, although she is not liable in 
damages for a breach of her own covenant, she having 
joined in the deed with her husband. The covenant 
of warranty is a real covenant, and runs with the land; 
and it has always been held that any incumbrance 
resting upon the land at the time the covenant was 
entered into constitutes a breach of that covenant. 
Derisley v. Custance, 4 Term R. 75; Kellogg v. Robin- 
son, 6 Vt. 276; Russ v. Steele, 40 id. 310; Mitchell v. 
Warner, 5 Conn. 497; Boyd v. Bartlett, 36 Vt. 9; 
Smith v. Perry, 26 id. 279. At common law such a 
covenant is transferable; and the assignee of the 
premises that the covenant bound the covenantor to 
defend may sustain an action of covenant against the 
executor or administrator of the covenantor while his 
estate is being administered by them, and after distri- 
bution against the parties to whom it has been dis- 
tributed; and the amount for which an executor or 
administrator may be held liable is dependent upon 
the amount of funds that he may have in his hands 
belonging to the estate that can be applied in payment 
of the claim; andin the case of distributees, to the 
amount that they have received as such. Dyke v. 
Sweeting, Willis, 585; Morse v. Aldrich, 1 Metc. 544. 
Clark v. Winchell. Opinion by Royce, J. 


MUNICIPAL CORPORATION — LIABILITY FOR NON- 
REPAIR OF MARGIN OF HIGHWAY.—If a traveller 
goes upon the margin of the highway by his own fault 
and there receives an injury, hecannot recover. If he 
goes upon the margin, made into road by the town, or 
by long use, or by an individual, and adopted by the 
town, and receives an injury there, without his own 
fault, he can recover. By long use the margin becomes 
road. The test of liability is not how or by whom the 
road has been made, but whether the town authorities 
suffered it to be used for public travel. The greater 
the travel the more care the law imposes upon the 
town in constructing the highway. Rice v. Montpel- 
ier, 19 Vt. 470; Ozier v. Hinesburgh, 44id. 220. Potter 
v. Town of Castleton. Opinion by Powers, J. 


PARTIES — CORPORATION, WHEN NOT PARTY TO 
CONTRACT OF TRUSTEES — NOVATION OF PARTIES. — 
An action based upon a written contract itself can 
only be brought against the party named in the in- 
strument; hence an action of assumpsit cannot be 
maintained against a railroad company, based upon a 
written contract signed by and in the name of the 
trustees of the mortgage bondholders of such road. 
Sprague v. Smith, 29 Vt. 421; Blumenthal v. Brainerd, 
38 id. 402. There could not bea novation of parties in 
this case, because the trustees had bound themselves 
—not binding the company —and one of them was 
also president of the defendant company; and acting 
in this double capacity he could not contract with 
himself; could not discharge himself and put the com- 
pany in his place. Chaffee v. Rutland Railroad Com- 
pany. Opinion by Ross, J. 

——_>__—— 


INSURANCE LAW. 


FIRE POLICY —CONDITIONS IN— WARRANTY AS TO 
PRIOR INSURANCE— INTENT OR KNOWLEDGE OF AGENT 
DOES NOT AvorIp.—A fire policy was issued upon an 
application that provided thus: ‘This application 
shall forma part of this policy of insurance, and all 
the statements herein shall constitute warranties on 
the part of the insured.” One of the statements was 
that the amount insured on the property is $1,500 in 
Pennsylvania Mutual of Columbia. In fact the 
amount of insurance was $2,000. It appeared in evi- 
dence that the insured, when an agent of the insurance 
company, who only had authority to receive applica- 
tions for insurance and forward them to the company 
which issued the policy, read the question as to prior 
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insurance, said that he had $1,500 or $2,000 in the Penn- 
sylvania Mutual, he did not kuow which, as his policy 
was not at the place where he made the application. 
He was under the impression that it was $1,500, and 
the agent wrote it down $1,500, and the insured signed 
the application. Held, that this constituted a war- 
ranty and the insured was, although there was no 
intent to misrepresent, liable for its breach. It was 
not a case of mutual mistake. In an action or a de- 
fense founded on a breach of warranty, it is immate- 
rial whether the party making the warranty did or did 
not believe the fact warranted. In this case it was not 
material whether the agent knew of the breach. 
“Mere mutual knowledge by the assured and the 
agents of the insured of the falsity of afact warranted, 
is entirely inadequate to induce a reformation of the 
policy so as to make it conform with thetruth. It is 
rather evidence of guilty collusion between the agent 
and the assured, from which the latter can derive no 
advantage.’’ Knowledge by the underwriter, or by 
him and the assured, of the breach of a warranty, at 
the time it is made, does not relieve the assured from 
the consequences of the breach, and is no basis for 
reforming the policy, though equity will reform it in 
the case of mutual mistake of facts. It is not true 
that the rule which prevails in sales of personal prop- 
erty, namely, that a warranty does not embrace defects 
known to the purchaser, is also extended to warranties 
contained in policies of insurance. The purpose in 
requiring a warranty is to dispense with inquiry and 
cast upon the assured the obligation that the facts 
shall be as represented. A representation and a war- 
ranty are essentially different things and call for the 
application of different rules of law. Knowledge that 
the auswer was untrue might relieve against a false or 
imperfect representation. State Mutual Fire Ins. Co. 
v. Arthur, 6 Casey, 315. This doctrine, enunciated in 
that case, has not since been doubted in Pennsylvania. 
In Cooper v. Farmers’ Mut. Ins. Co., 14 Wright, 299, it 
was held that that which is a warranty in a policy of 
insurance by its terms, cannot be shown by parol evi- 
dence to have been inserted by mistake. No principle 
of law will enable a party, who guarantees a fact upon 
which acontract for insurance is based, which fact is 
afterward found not to exist, to enforce the contract, 
He agrees to answer for the truth of the fact, and can- 
not escape on the ground of his mistake as to its ex- 
istence. But if by a fraud or mistake of the other 
party, or of the agent of the other party while acting 
within his authority, he be induced to sign a statement 
which he did not make and did not intend to make, 
such statement is not only void as to himself, but he 
shall not lose the benefit of a contract for which he 
paid the stipulated consideration, and held without 
knowledge of the mistake or fraud. If an agent for 
an insurance company, intending to write an answer 
to his question as made by the applicant, write some- 
thing else, and the paper is signed, both believing the 
answer correctly written, there is a mutual mistake 
and the policy may be reformed. Where the answer 
is written as made, there is no mutual mistake, and no 
relief for him who warranted it, unless the agent de- 
ceived him into the making of it. The case of Smith 
v. Farmers and Mechanics’ Mutual Fire Insurance Co., 
8 Nor. 287, and Eilenberger v. Protective Mutual Fire 
Insurance Co., id. 464, are not at all in conflict with 
prior decisions as to the effect of a warranty actually 
made. They relate to the admissibility of evidence to 
’ show fraud or mistake by an agent of the company of 
which the assured had no knowledge till after his loss, 
and his right to recover upon his policy, notwithstand- 
ing such fraud or mistake. Of like purport is the de- 


cision in Insurance Co. v. Wilkinson, 11 Am. L. Reg. 
485, where it is said in the opinion, that the insured 
did not intend to make the representation when he 
signed the paper, did not know he was doing so, and 





had refused to make any representation on the subject; 
it was held that the answer written by the agent was 
his, not the applicant’s, and his principal, the company, 
was bound by it. Pennsylvania Sup. Ct., June 20, 
1881. Commonwealth Mutual Fire Insurance Co. vy. 
Huntzinger. Opinion by Trunkey, J. 


—— OVER VALUATION — CONDITION AS TO OWNER- 
sHIp. —(1) A policy of insurance is not avoided by an 
overvaluation, in accordance with the terms of the 
instrument, where such valuation was made in good 
faith and only assumed to make a true representation 
of the facts so far as they were known to the appli- 
cant. (2) A policy of insurance provided that if the 
interest of the assured in the property be any other 
than the entire, unconditional and sole ownership of 
the property, for the use and benefit of the assured, or 
if the building stood on leased ground, it must be so 
represented and expressed inthe written part of the 
policy, or the same would be void. Held, that so long 
as the assured, under claim of right, had the exclusive 
use and enjoyment of the insured property, without 
any assertion of an adverse right or interest in it by 
any other person, he had an insurable interest under 
the condition of the policy. Defects in the proofs of 
loss, by reason of the absence of the builder’s certifi- 
cate and that of the nearest notary or magistrate, is 
immaterial where the insurers have repudiated all lia- 
bility under the policy upon other grounds. Authori- 
ties referred to: Franklin Fire Ins. Co. v. Vaughn, 92 
U.8.516; National Bk. v. Insurance Co., 95 id. 673; 
Sheets v. Selden’s Lessee, 2 Wall. 177; Whitney v. 
Olney, 3 Mason, 280; Gibson v. Brockway, 8 N. H. 465; 
Ramsey v. Phoenix Ins. Co., 2 Fed. Rep. 429; Bonham 
v. Iowa Cent. Ins. Co., 25 Iowa, 328; Stevenson v. Lon- 
don & L. Ins. Co., 26U. C.T. R. 148. U.S. Cire., 8. 
D. N. Y., Sune 4, 1881. Miller v. Alliance Insurance 
Co. of Boston. Opinion by Wallace, D. J. (7 Fed. 
Rep. 649.) 


—— REFORMATION OF, ON GROUND OF MISTAKE. — A 
fire insurance company by its agent S. underwrote for 
B. a policy insuring against fire certain buildings and 
property in Cumberland, to the amount of $2,500. 
The property being destroyed by fire the company re- 
fused to pay the insurance, alleging non-compliance 
by the assured with the following conditions of the 
policy: “if the interest of the assured in the property 
be any other than the entire, unconditional and sole 
ownership of the property, for the use and benefit of 
the assured, or if the building insured stands on leased 
ground, it must be so represented to the company, and 
so expressed in the written part of the policy, other- 
wise the policy shall be void.’”’ The following condi- 
tion was also in the policy: ‘If the interest of the 
assured in the property, whether as owner, trustee, 
consignee, factor, agent, mortgagee, lessee or other- 
wise, be not truly stated in the policy, then and in 
every such case the policy shall be void.’”’ The prop- 
erty was insured as B.’s property; but before the time 
the policy was written, B. having borrowed $6,000 from 
H., had, instead of a mortgage, created a ground rent 
in his favor of $420 per annum, redeemable on pay- 
ment of the sum advanced, being in effect a lease for 
ninety-nine years. This fact was not written on the 
policy. B. sued at law, and the court having decided 
that he could not maintain his action on the policy 
unless I.’s interest was described in it, he dismissed 
his suit at law and filed a bill in equity to reform the 
poliey, on the ground that the statement of the exist- 
ence of an incumbrance on the property and the real 
interest of the parties intended to be insured was 
omitted by the inadvertence und mistake of S., agent 
of the appellant, and of J., B.’s agent, to whom the 
bill alleged the nature of H.’s interest was known. In 
their testimony S. and J. both denied all knowledge 
of H.’sinterest. Held, that there not being a mutual 
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mistake the relief prayed could not be granted. Re- 
lief will be granted in cases of written instruments 
only where there is a plain mistake clearly made out 
by satisfactory proof.’ Story’s Eq. Jur., § 157; Gil- 
lespie v. Moon, 2 Johns. Ch. 595; Lyman v. United 
Ins. Co., 2 id. 630; Henkle v. Royal Assurance Co., 1 
Ves. Sen. 317. This principle of equity is recognized and 
adopted by this court in several recent decisions. 
Groff v. Rohrer, 35 Md. 327; Kearney v. Sascer, 37 id. 
264. The theory upon which the jurisdiction is 
founded is that a mistake has been committed whereby 
the instrument to be reformed misrepresents the true 
intent of the parties. This mistake must be mutual 
and the facts necessary to prove the mistake must be 
established by the clearest and plainest evidence. 
Harrison v. Howard, lIred. Eq. 407 Brady v. Par- 
ker, 4 id. 450; Bailey v. Bailey, 8 Humph. 230. Mary- 
land Sup. Ct., Oct. term, 1880. Farmevs’ Insurance 
and Banking Co. v. Butler. Opinion by Bowie, J. (54 
Md. 233.) 


—_»__—_ 


CRIMINAL LAW. 





EvIDENCE— FOOT TRACKS EXAMINED IN ABSENCE 
OF ACCUSED. — On a trial for murder, where the prose- 
cuiion relies upon circumstantial evidence, it is com- 
petent to prove that certain tracks were measured and 
on comparison corresponded with the boot of the 
prisoner in size and shape; and this where the meas- 
urement aud comparison are made without the pres- 
ence of the prisoner or previous notice to him. It is 
not necessary that a witness should be an expert to 
entitle him to testify as to the identification of tracks. 
State v. Reitz, 83 N. C. 634. North Carolina Sup. Ct., 
Jan., 1881. State of North Carolina v. Morris. Opin- 
ion by Raffin, J. (84 N. C. 756.) 


JURISDICTION — PRISONER CONFINED UNDER SEN- 
TENCE INDICTABLE FOR CRIMINAL ACT.— A prisoner 
undergoing a sentence may be indicted for an offeuse 
committed during the term of his sentence. He is as 
much amenable to the criminal laws of the State as if 
out of prison. Indiana Sup. Ct., June, 1881. Ken- 
nedy v. Howard. Opinion by Worden, J. 


MAGISTRATE — JUSTICE OF THE PEACE— LIABILITY 
OF— MINISTERIAL AND JUDICIAL FUNCTIONS. — The 
functions of a justice of the peace are either ministe- 
rial or judicial. They are ministerial in preserving 
the peace, hearing charges against offenders, issuing 
summons or warrants thereon, examining the inform- 
ant and his witnesses and in taking those examina- 
‘tions; binding over the parties and witnesses to prose- 
cute, bailing the offenders or committing them for 
trial, etc. They are judicial, as when he convicts for 
an offense; and his conviction drawn up in due form 
and unappealed against, is conclusive, and cannot be 
disputed inacivil action. 1 Bl. Com. 354. A magis- 
trate is not punishable at the suit of a party, but only 
at the suit of the king, for what he doth as judge, in 
matters which he hath power by law to hear and de- 
termine without the concurrence of any other; for 
regularly no man is liableto an action for what he 
doth as judge; but in cases wherein he proceeds min- 
isterially rather than judicially, if he act corruptly, 
he is liable to an action at the suit of the party, as wel 
as to an information at the suit of the king. But he 
must have acted corruptly to subject himself to pun- 
ishment by information; for though he should even 
act illegally, yet if he acted honestly and candidly, 
without oppression, malice, revenge, or any bad view 
or intention, an information will not be granted 
against him, but the party complaining will be left to 
his ordinary remedy by action or indictment. Bacon's 
Abr. (Am. ed.) 426; and see Gregory v. Brown, 4 Bibb, 





28; Rex v. Cozens, 2 Doug. 426. From these author- 
ities the principle is clearly deducible that where a 
magistrate is acting ministerially, if he act corruptly 
or oppressively, or from any other bad motive, he is 
answerable to the criminal law. North Carolina Sup. 
Ct., Jan. term, 1881. Slute of North Carolina v. Sneed. 
Opinian by Ashe, J. (8t N. C. 816.) 


STATUTORY CONSTRUCTION —STATUTE AS TO CON- 
SPIRACY TO INTIMIDATE.— A statute of Kentucky 
provided thus: “If any two or more persons shall 
confederate or band themselves together for the pur- 
pose of intimidating, alarmingand disturbing any per- 
son or persons, or to do any felonious act, they or 
either shall on conviction thereof be confined in the 
penitentiary,” etc. Held, not to apply to a case where 
persons by threatening to inform the United States 
authorities that complainant was violating the Federal 
revenue law and to testify against and prosecute him 
therefor, forced him to pay a sum of money to them. 
The mischief the Legislature intended by the statute 
tu provide a remedy against was the confederating 
and banding together of disorderly and evil-disposed 
persons, for the purpose of unlawfully, and by the use 
of physical force, or threats of force and violence, 
overawing and injuring the persons and property of 
obnoxious or defenseless individuals, to the disturb- 
ance of public tranquillity and order. Intimidating, 
alarming and disturbing, in the sense the words aro 
obviously used by the Legislature, as well as according 
to their legal signification, imply the use of physical 
force or menace, and involve a breach of the peace. 
If complainant was guilty of violating the Federal 
revenue laws it was not unlawful for any one to have 
him prosecuted for the offense or to confederate for 
that purpose. Kentucky Court of Appeals, Sept. 10, 
1881. Embry v. Commonwealth of Kentucky. Opinion 
by Lewis, C. J. 


TRIAL— CONVICTION ON ONE COUNT ONLY, ACQUIT- 
TAL AS TO OTHER CoUNTS.— Where the jury find a 
defendant guilty on one count, and say nothing in 
their verdict concerning other counts, it will be equiva- 
lent to a verdict of acquittal as to them. 1 Whart. 
Crim. L., §421. In Werngopper v. State, 7 Black. 186, 
the defendant was found guilty on four counts, and 
the jury did not pass on the first. With leave of the 
court a nol. pros. was entered as to this and judgment 
rendered on the verdict. It was held that the entry 
of anol. pros. was a nullity and that the failure to 
find on one of the counts was ‘equivalent to an ex- 
press verdict of not guilty.’ The same principle is 
declared with equal explicitness in Morris v. State, 8 
S. & M. (Miss.) 762; Stoltz v. People, 4 Scam. 168; 
Guenther v. People, 24 N. Y. 100; Kish v. Common- 
wealth, 9 Leigh, 627; and in State v. Phinney, 42 Me. 
384. North Carolina Sup. Ct., Jan., 1881. State of 
North Carolina v. Taylor. Opinion by Smith, C. J. 


a 


RECENT ENGLISH DECISIONS. 

SURETYSHIP—CONTRIBUTION — SURETY RECEIVING 
SECURITY MUST SHARE WITH CO-SURETIES. — A. hav- 
ing borrowed a sum of money which he failed to repay, 
his four sureties contributed equal amounts to make 
up thesum. Two of them, when becoming sureties 
for A., had, unknown to the other two, obtained from 
him an assignment of certain property as a security 
against any loss they might sustain in consequence. 
Held, that the other two sureties were also entitled to 
the benefit of the assignment. Where a surety obtains 
rom the principal debtor a security for the liability 
he has undertaken, he is bound to bring into hotch- 
potch, for the benefit of his co-sureties, any benefit 
which he receives under the security, though he orig- 
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inally bargained with the principal debtor that he 
should have the security, and the fact of the bargain 
and of the security having been given was unknown to 
the co-sureties. Dering v. Earl of Winchelsea, 1 Cox, 
318; Pendlebury v. Walker,1 Y. & C. Ex. 424; Story 
Eq. Jur., §499; Miller v. Sawyer, 30 Vt. 417; Hall v. 
Robinson, 8 Ired. 56. Ch. Div., March 20, 1881. Steel 
v. Dizon. Opinion by Fry, J. 45 L. T. Rep. (N. 8.) 
142. 


TITLE— WHEN POSSESSION OF CHATTELS DOES NOT 
IMPLY OWNERSHIP. — The custom of hiring furniture 
for the purposes of hotels is so notorious that no per- 
son giving credit to a hotel keeper is entitled to 
assume that the furniture of which he is in possession 
is his own property. The foundation of the doctrine 
of “reputed ownership”’ is that a man has been per- 
mitted to obtain false credit; this custom is so com- 
mon and so well known that a man cannot gain false 
credit by the possession of furniture. Ct. of App., 
May 9, 1881. Crawcour v. Salter. Opinion by James, 
L.J. 45 L. T. Rep. (N. 8.) 62. 





CORRESPONDENCE. 


RELATIVE OF THE HALF Broop. 


Editor of the Albany Law Journal: 


As to the proposition and inquiries contained in the 
communication published in your JOURNAL the 22d 
inst., and signed ** Uncertain,’’ I would respectfully 
submit the following: C. and E. having been born of 
the same father, but not of the same mother, were 
relatives of the ha!f blood, according to the definition 
given by Webster: of course there is no doubt that on 
the death of A. (dying intestate), C. and E. would be 
entitled to an equal share of two-thirds of his estate 
(personal) under the statute of distributions; but I 
think the case would be different if on the death of D. 
(dying intestate), C. and E. were both living, in which 
event would not E. take the whole of the estate (per- 
sonal) of D., which sho had in her own right, and C. a 
moiety of the remainder of the estate (personal) which 
D. received from A.? On the death of E., the rela- 
tion of relative of the half blood no longer exists be- 
tween C. and E.; and in order that C. may be entitled 
to take the whole of the estate (personal) of D. (dying 
intestate), there must be some relation by consanguinity 
between them, but there is none; the only relation 
being simply that of stepmother and stepdaughter. 
We will assume, for example, that D. has brothers and 
sisters living; and at the time of her death (dying in- 
testate) she is worth $5,000 in personal property, given 
her by her father; now would it not be manifestly 
unjust that C. should take this property, and deprive 
the brothers and sisters of D. of its uses and benefits? 
I think that such a practice would be against reason 
and justice and in violation of the spirit and intent of 
the statute. Therefore we may safely conclude by 
stating that C. (after the death of E.) is not a relative 
of the half blood (referred to in the statute of distri- 
butions) and on the death of D. is entitled to take 
simply the remainder of the personal estate which D. 
received from A. 

Respectfully yours, 
FrANK H. BrRanpDow. 

CoxsacxIE, N. Y., Oct. 26, 1881. 


—— 


NOTES. 
HE American Law Review for November contains 
the following leading articles: Challenge to the 
array, by Seymour D. Thompson; Insanity as a De- 


fense, by Edward B. Hill; Reissued Patents—the 
position of the Supreme Court, by Rowland Cox. — 
The Southern Law Review for October-November con- 
tains the following leading articles: Misconduct of 
Juries, by Seymour D. Thompson; Universal Marriage, 
by James Schouler; the State and its creditors, by 
Charles Martindale; Title from fraudulent vendees of 
chattels, by J. M. Grant. The Review says, editori- 
ally: ‘It is curiously significant of the dullness of the 
heated term, to find our exchanges, weekly and 
monthly, so sadly ‘padded’ with effete jests, copied 
articles, and cases long since reported and digested. 
Even the scissors have found a scanty harvest — straw 
rather than grain.”’ This is in the same article in 
which the editor tells about his two months’ vacation 
at Middle Park, Colorado, gives a neat puff to the 
Atchison, Topeka & Santa Fe Railroad, and speaks 
thus of his boarding-house: ‘‘ He who like ourselves 
is fortunate enough to find lodgings at the ranch, and 
aseat at Mrs. Cozier’s table, will, of course, seek no 
further. There we found all the substantial comforts 
of home and all the best gifts of the mountains, 
whether of health or pleasure. The vital spark that 
does not rekindle there must be dim indeed.” This 
now is ideal journalism !— But where is the “spark?” 
— The Virginia Law Journal for October has a lead- 
ing article by R. M. Brown, entitled, ‘“* Has a creditor 
at large the right to impeach an unrecorded deed ?”’ 


We have received Martindale’s ‘‘Commercial and 
Legal Guide,’”’ published at Chicago, with the request 
to notice it “‘asits merits deserve.’”’ Turning to the 
summary of New York collection laws, we read: 
** Limitations. — Open accounts and contracts not in 
writing, two years; upon contracts in writing, four 
years.” This is indeed a fine recommendation for the 
manual, and especially for the lawyer to whom the 
precious information is credited! 


The “half-breeds”’ have got intocourt. The Rev. 
Mr. Hinman, for many years a missionary among the 
Dakota Indians, has sued Bishop Hare for libel. The 
alleged libel consisted in a pamphlet charging Mr. 
Hiuman as being regarded in the Indian country asa 
man of abandoned character, and that the house- 
mother of one of the bishop’s boarding schools re- 
ported to him that Mr. Hinman, while visiting her 
school, had scandalized her elder girls by beckoning to 
them in a suspicious way from his window in the twi- 
light, and that he had abashed a pretty half-breed 
young woman, her assistant, by saying to her “‘——, I 
love you; won’t you walk with me to-night; I want 
to talk with you.’’ Mothers, it was charged, had re- 
fused to send their girls to the Santee boarding school 
on the ground that girls sent there were tampered with 
by the missionary. Another lady had informed the 
bishop that ‘‘to her great alarm he seized her firmly 
around the waist, and though she struggled to get from 
him, kissed her several times, and refused to let her 
go.”’ Probably the missionary —to adapt the expres- 
sion of Rufus Choate about the amorous hay-makers 
—was only ‘seeking to mitigate the austerities’’ of 
proselyting. Onarecent motion for a commission to 
examine witnesses, Judge Potter said: ‘* The plaintiff 
had the legal right to bring his action in this State, but 
his reasons for doing so are not very manifest. What- 
ever they may be, Iam quite sure from what was dis- 
closed upon the motion, the trial will not be likely to 
increase the amount of contributions to convert the 
Indians to Christianity, or to increase the respect of 
the Indians for some of its professors. Perhaps it 
was thought the further away from the Indians the 
trial should be had, the better it would be for their 





faith.” 
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CURRENT TOPICS. 





O the star-routers are likely to get off! Judge 
Cox has quashed the information in the test 
case, and no indictment will lie, because the offense 
is outlawed ! Why were these men ever proceeded 
against by information? No plausible reason is 
given. It is an unusual remedy, and the offense cer- 
tainly was intrinsically indictable. It is said in- 
formation was resorted to because the offense was 
outlawed by indictment. We do not so understand 
it. We understand the statute was running hard, but 
that somehow owing to misunderstanding between 
the attorney-general and the district attorney the 
case was not presented in time. It was too sma)! 
business for the attorney-general to prosecute a com- 
pany of fellows charged with defrauding the gov- 
ernment out of $3,000,000! The district attorney 
was probably too busy in interviewing Guiteau and 
arranging with the New York Herald for the publi- 
cation of the assassin’s biography! Nothing re- 
mains now to complete the triumphant career of 
these precious officials but to let Guiteau be ac- 
quitted. It is said that some of the other offenses 
of the star-routers are still indictable. We shall be 
disappointed if this turns out true; or if they are 
ever tried if they are indicted; or if they are ever 
convicted if tried. The whole thing reminds us of 
Samuel Weller’s looking up into the court-room 
skylight from the witness-stand, when asked by the 
little judge if he saw the man who had just called 
out to him, and replying that he did not see him. 
As to Judge Cox’s holding that information is the 
wrong procedure, because the crime is ‘‘ infamous,” 
it strikes us at this moment that he is right. His 
decision is based on the meaning of the word con- 
sidered in the light of the Federal statutes. Con- 
ceding that the offense is not ‘‘ infamous” at com- 
mon law, he still holds that the constitutional 
provision as to infamous crime embraces those sub- 
sequently declared infamous by statute, as well as 
those infamous at common law. But he seems to 
be the only official in the National capital who 
thinks such things infamous. The atmosphere of 
Washington seems malarial in more than one sense. 


A correspondent—a distinguished lawyer —in 
another column argues that the judges of our Court 
of Appeals ought always to have had previous expe- 
rience as Supreme Court judges at Circuit and Gen- 
eral.Term. This is certainly a serious consideration. 
For ourselves, while we regard previous judicial 
experience as very desirable, we do not consider it 
indispensable. Many lawyers who have never been 
on the bench have had such experience at the bar 
as may well supply the defect. Many of the great- 
est judges of ultimate courts had had no previous 
judicial experience. Marshall, Taney, Chase, Wait, 
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and Church are eminent examples that at the mo- 
ment occur to us. When our correspondent refers 
to our Court of Appeals as with one exception now 
composed of men without previous judicial experi- 
ence, he puts a strong weapon into the hands of 
those who differ from him. Perhaps he would say 
this court is an exception to the rule which he would 
lay down. We do heartily agree with him, how- 
ever, so far as to concede that it is extremely desir- 
able, if not absolutely indispensable, that on such a 
bench there should be some graduates of the judi- 
cial school of training. There is still one argume).t 
in favor of a bench mainly composed of judges 
without such previous training; they are much 
more apt to be teachable and patient than tl.e 
others. A comparison between the late (‘iief 
Judge Church and the late Judge Grover will illus- 
trate our meaning to those who knew them. After 
all, most depends on the man, and there cannot well 
be any inflexible rule about the matter. In respect 
to the impending vacancy in our court, we sh "ld 
like to see a Supreme Court justice promoted. We 
speak of course of the ultimate vacancy, because it 
is taken for granted that Judge Andrews will be 
appointed chief judge. 


In connection with our recent item in reference to 
Dr. Pincoffs’ lectures on the civil luw, our attention 
is called to the fact that ther» will be a regular 
series of lectures on Roman law and the codes de- 
rived from it, in the second year of the course of 
Columbia College School of Political Science, by 
Dr. E. M. Smith. This school was established last 
year, and is to have a course of three years. In the 
second year are also to be lectures on comparative 
constitutional law, by Prof. Burgess. The curri- 
culum embraces the following subjects: the His- 
tory of Philosophy; the History of the Literature 
of the Political Sciences; the General Constitutional 
History of Europe; the Special Constitutional His- 
tory of England and the United States; the Roman 
Law, and the Jurisprudence of existing Codes de- 
rived therefrom; the Comparative Constitutional 
Law of European States and of the United States; 
the Comparative Constitutional Law of the different 
States of the American Union; the History of Di- 
plomacy; International Law; Systems of Adminis- 
tration, State and National, of the United States; 
Comparison of American and European Systems of 
Administration; Political Economy and Statistics. 

In Bast v. Byrne, 51 Wis. 531; 8. C., 28 Alb. L. 
Jour. 410, it was held that a master, retaining a 
servant in his employ through a stipulated term of 
service, cannot deduct from his wages for lost time, 
nor compel him to make up the lost time. He may 
discharge him for an unauthorized absence, but by 
receiving him back after absence he waives the 
right. The converse of this was held in the city of 
New York recently. A servant of the city worked 
ten hours a day, at an agreed price per day, and 
subsequently learning that eight hours constituted 
a legal day’s work, sued the city for compensation 








402 


THE ALBANY LAW JOURNAL. 














for the extra hours. Judge Barrett held that the 
servant was not bound to work more than eight 
hours a day, but if he did he was without remedy. 


The General Term in the Fourth Department re- 
cently adjourned in Rochester, after four weeks of 
session and consultation, handing down 136 decis- 
ions. The court has decided 475 cases during the 
last year. The calendar of the last term contained 
633 cases, including 83 appeals from orders. These 
statistics show the necessity of more judges. Such 
burdens are cruelty to the judges—we go no 
further. 


The absurdity of the accepted doctrine, that a 
servant is not necessarily negligent in continuing to 
work with a palpably dangerous or imperfect imple- 
ment or machine, if he has called the attention of 
the master to the defect and the master has prom- 
ised to amend or repair it, was never more strongly 
illustrated than in the case in the city of New York, 
of Marsh v. Chickering, recently decided at General 
Term. The plaintiff was in the defendant's employ, 
and part of his duty being to light certain out-door 
lamps, he had requested that his ladder should be 
hooked and spiked so that it should not slip. The 
defendant promised to have the ladder thus guarded, 
but neglected todo it. Relying on the promise, the 
servant continued to use the unsafe ladder, and it 
slipped and he was injured. The General Term set 
aside a nonsuit, holding that the servant’s contribu- 
tory negligence was a question for the jury. This 
ruling is perhaps within the settled rule, but the 
rule seems to us none the less absurd under such 
circumstances. The ladder was none the less liable 
to slip because of the master’s promise. Cases may 
possibly be imagined where the danger is so remote 
and improbable as to justify submitting the ques- 
tion toa jury. But as a rule we say that if a de- 
fect is so dangerous as to call upon a prudent master 
to repair it, it is too dangerous to justify a prudent 
servant in continuing to subject himself to it; and 
the master’s promise to repair renders it none the 
less dangerous. 


The English are rather slower than ourselves in 
adopting legal reforms, but when they get started 
they are apt to be more radical. Now a parlia- 
mentary committee recommends the abolition of 
written pleadings and the denial of the right of 
trial by jury in many actions! No jury is to be 
allowed in actions for debt or damages under £200. 
All actions, except libel, slander, seduction, false 
imprisonment, malicious prosecution and breach of 
promise of marriage, are to be tried by a judge, un- 
less otherwise directed. And when a jury is directed 
to try a cause the judge may say he is dissatisfied 
with the verdict, and a new trial shall thereupon 
take place. In respect to the first matter, it seems 


to us impracticable to dispense with written plead- 
ings. They may be ever so simple — they cannot 
be too simple, so long as they are plain — but they 
must be had to give notice of, define, and preserve the 
As to the other matter, suitors will probably 


issue. 





find a short road around the limitation of £200 in 
actions of damages by always demanding more than 
that amount. We have uttered our creed so often 
on this subject that it has become wearisome even 
to ourselves, but we are only confirmed by contra- 
diction. So we will now utter only one sentence 
on the subject, namely: If any suitor now entitled 
to a jury trial wants it, let him have it; if the par- 
ties are willing to dispense with it, let them; but 
Heaven forbid that any judge should have the right 
to set aside a verdict at his caprice, and that the 
questions of fact of a community should always be 
tried by one or another of the same small class of 
pre-appointed individuals! 





NOTES OF CASES. 





OME correspondent,*whose name we cannot re- 
call, lately asked us our opinion whether in 
an action against a National bank for the penalty of 
double the amount of interest exacted on a usurious 
loan, the bank could offset the note. We replied 
that we thought it could not. We then knew of no 
adjudication on the point, but the point is now de- 
cided, in harmony with our opinion, in Lebanon 
Nat. Bk. v. Karmany, Pennsylvania Supreme Court, 
June, 1881, 12 Rep. 540. The court said: ‘‘ The 
plaintiff's claim is not within the Defalcation Act, 
which applies where the parties are ‘indebted to 
each other upon bonds, bills, bargains, promises, 
accounts, or the like.’ It arises from the defend- 
ant’s violation of a statute remedial and penal, 
which gives the borrower the right to recover, for 
the two-fold purpose of compensation and example. 
Overholt v. Bank, 82 Penn. St. 490; 8. C., Thomp. 
Nat. Bk. Cas. 883. It was decided in Barnet v. 
Bank, 8 Otto, 555; 8. C., Browne’s Nat. Bk. Cas. 
18, that in an action on a bill of exchange the de- 
fendant could not set off a claim for twice the 
amount of illegal interest he had paid the bank; 
that his remedy for the wrong was a penal suit, and 
he could have redress in no other mode or form of 
proceeding. That set-off is not allowed in such ac- 
tion is well settled. When the prescribed action 
for recovery is debt, or action in the nature of debt, 
it gives no right of set-off. After the plaintiff 
shall have obtained judgment, if the defendant 
have a judgment against the plaintiff in another 
case, there is power in the court to order one judg- 
ment to be set off against the other, governed by 
equitable principles. But such principles do not 
apply in a suit when the claim is in the nature of a 
penalty for violation of a statute so as to allow de- 
falcation.” 


In Thompson v. State, Supreme Court of Ala- 
bama, 12 Rep. 526, it is held that one has a right 
to drive off a hog trespassing on his premises, but 
has no right unnecessarily to kill it with dogs and 
sticks. The court said: ‘* Every person has a law- 
ful right to defend his person or property, not for 
the purpose of redressing an injury already perpe- 
trated, but purely upon the principle of prevention 
in the present and for the future. Yet this right, 
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valuable and important as it is, must be commen- 
surate with and strictly limited to the existing 
necessity. The exercise of it beyond this consti- 
tutes the party a trespasser. Cooley on Torts, 50; 
Walker’s Am. Law (7th ed.), 217; Russell v. Barrow, 
7 Port. 106. The general principle is not denied, 
that a person may lawfully kill an animal when 
necessary for the preservation of his property, as 
where one shoots a dog accustomed to injure sheep, 
and found at the time in the act of killing one. 2 
Waterman on Tresp., § 907. Nor that he could at 
common law employ a dog to drive from his prem- 
ises the cattle of another which are there wrongfully 
doing damage (1 Comyn’s Dig. 419), unless it ap- 
pears that, owing to the size, character, or habits of 
the dog, or the mode of setting him on, the owner 
of the premises acted without ordinary care or pru- 
dence. Wood v. La Rue, 9 Mich. 158. But apart 
from the new liability created by the statutes hav- 
ing reference to the subject of lawful fences, it has 
been repeatedly decided that one is guilty of a tres- 
pass who pursues with dogs and kills the animal of 
another found injuring his crops, even though such 
animal so found trespassing may have broken into 
a field of the person killing it. Ford v. Taggart, 4 
Tex. 492; Dost v. Mingues, 64 N C. 44; 2 Water- 
man on Tresp., § 899. And notice given of an in- 
tention to do so is regarded as a mere threat to do 
an illegal act, and would not vary the liability. 
Clark v. Keliher, 107 Mass. 406.” 


In Cuddy v. Horn, Michigan Supreme Court, Oct. 
12, 1881, 10 N. W. Rep. 82, it was held that where 
one was injured by the concurrent negligence of two 
public carriers, he could maintain a joint action 
against both. The court said: ‘‘The reason for 
holding a person riding in a private conveyance 
identified with the driver thereof, and therefore 
affected by the negligence of the latter, cannot 
fairly or justly be held applicable in cases like the 
present. In the case of a private conveyance the 
driver is under the direction and control of the pas- 
senger, and if not, the latter may well decline to 
intrust his safety further in such conveyance. 
When, however, a person enters a public convey- 
ance, and certainly a railroud train or a steamboat, 
he has no such control over the movements of 
either, and whether he may have chartered such 
conveyance for a special purpose or not, yet for a 
faithful observance of the rules of law enacted for 
the running or navigation thereof, he cannot be held 
responsible in a case like the present, where the 
master is not his servant and 1s not subject to his 
direction or authority.” The court cited Colegrove 
v. N. Y. Cent., etc., R. Co., 20 N. ¥. 492; Cooper 
v..£. T. Co., 75 id. 116; and Hillman v. Newington, 
23 Alb. L. Jour. 294; Covington Transfer Co. v. 
Kelly, id. 63. The doctrine above recognized, as 
to imputed negligence of the driver of a private 
conveyance, does not prevail in this State. See 
Masterson v. N. Y. Cent. R. Co., 23 Alb. L. Jour. 
335. But it does prevail in Pennsylvania. See 


Phila. & Reading R. Co. v. Boyer, 24 id. 318. 








A case of trespass that will answer to accompany 
De May v. Roberts, ante, 23, is Newell v. Whitcher, 
53 Vt. 589. The plaintiff, a blind girl, gave lessons 
in music, one day in each week, to the defendant’s 
daughters, and lodged at his house over night. A 
private lodging-room was assigned her by the de- 
fendant and his wife. On one occasion at midnight 
the defendant stealthily came into the room where 
the plaintiff was sleeping, sat down upon her bed, 
leaned over her person, and made repeated solicita- 
tions to her for sexual intimacy, which she repelled. 
Heid, that the plaintiffs right to her private sleeping- 
room, during the night, was exclusive ; and that tres- 
pass, quare clausum, will lie against the defendant. 
Sitting on her bed, leaning over her person, etc., 
under the circumstances, was an assault. The court 
said: ‘*We think that her right to her private 
sleeping-room during the night, under the circum- 
stances of this case, was as ample and exclusive 
against the inmates of the house as if the entry had 
been made into her private dwelling-house through 
the outer door. Her right of quiet occupancy and 
privacy was absolute and exclusive; and the entry 
by stealth in the night into such apartments with- 
out license or justifiable cause was a trespass; and, 
if with felonious intent, was a crime. State v. 
Clark, 42 Vt. 630. The approach to her person in 
the manner her testimony tends to prove — sitting 
on the bed and bed-clothes that covered her person, 
and leaning over her with the proffer of criminal 
sexual intercourse, so near as to excite the fear and 
apprehension of force in the execution of his fe- 
lonious purpose — was an assault. The whole act 
and motive was unlawful, sinister and wicked. 
The act of stealing stealthily into the bed-room of 
a virtuous woman at midnight to seek gratification 
of criminal lust is sufficiently dishonorable and 
base in purpose and in act; but especially so when 
the intended victim is a poor blind girl, under the 
protecting care of the very man who would violate 
every injunction of hospitality that he might dis- 
honor and ruin at his own hearthstone this unfor- 
tunate child who had the right to appeal to him to 
defend her from such an outrage. Alexander v. 

Blodgett, 44 Vt. 476.” In the last case cited the 
court held that indecent exposure and advance in 
the sight of the woman constituted an assault. 


CONTRIBUTORY NEGLIGENCE 
PRACTICE. 
HE case of Potter v. Warner, 91 Penn. St. 362; 
S. C., 36 Am, Rep. 668, is of especial interest 
to physicians. It is there held that the measure of 
skill which a physician is bound to exercise is not 
affected by his refusal of the proffer of assistance 
from other physicians; and that if a patient con- 
tributes to present sufferings and permanent injury, 
attributed to malpractice of a physician, by disre- 
gard of his instructions, either personally or by 
those in charge of the patient, there can be no re- 
covery in damages. 
On the first point the court said: 





IN MAL- 


‘* Having as- 
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sumed the charge of the boy Warner, the measure 
of professional skill which the plaintiff in error was 
bound to exercise did not depend on whether or not 
he refused the proffered assistance of other medical 
men. His refusal was no more than an implied 
declaration of his ability to treat the case properly. 
By assuming and continuing the charge of the pa- 
tient, he was under an obligation to exercise a 
degree of skill which was neither increased nor 
diminished by such refusal.” This doctrine will 
prove a gratification to the sensitive jealousy of the 
medical profession. It would be hard on the doctors 
to charge them with negligence in failing to call in 
a hated rival. 

On the other point the court said: ‘‘The court 
however said to the jury, ‘the doctrine of contrib- 
utory negligence, if it is properly applied to this 
case, does not control it. The defendant is charged 
with unskillfulness and negligence in his profes- 
sional treatment of the plaintiff. If he was guilty 
of unskillfulness or negligence which directly caused 
any injury to the plaintiff, he is responsible for such 
injury to the plaintiff; but of course he is not re- 
sponsible for any injury resulting from any other 
cause. For instance, the permanent deformity of 
the limb may have resulted from the fault of the 
boy or his parents, for which the defendant could 
not be responsible; yet if the boy suffered unneces- 
sary pain or a protracted illness from the fault of 
the defendant, he would be responsible for that.’ 
The learned judge failed to give due legal effect to 
contributory negligence of the defendant in error. 
It is true the plaintiff in error was charged with 
negligence and unskillfulness. Although guilty 
thereof, yet it did not necessarily follow that he 
was liable in damages therefor. If the contributory 
negligence of the defendant in error united in pro- 
ducing the injuries complained of he was not so 
liable. This rule applies to the unnecessary pain 
and protracted illness as well as to the permanent 
deformity of the limb. The evidence is amply suf- 
ficient to submit to the jury the question of con- 
tributory negligence on the part of the defendant 
in error. If they find the parents of the boy 
were in charge of and nursed him during {his sick- 
ness, and that they did not obey the directions of 
the plaintiff in error in regard to the treatment and 
care of their son during such time, but disregarded 
the same and thereby contributed to the several in- 
juries of which he complains, he cannot recover 
therefor. If the injuries were the result of mutual 
and concurring negligence of the parties, no action 
to recover damages therefor will lie. A person can- 
not recover from another for consequences attribut- 
able in part to his own wrong.” 

The editor of the American Reports appends the 
following note to this case: ‘‘In Hibbard v. Thomp- 
son, 109 Mass. 286, it was held that a patient can- 
not recover, either in contract or in tort for injuries 
consequent upon unskillful or negligent treatment 
by his physician, if his own negligence directly 
contributed to them to an extent which cannot be 
distinguished and separated. The court said, the 
instructions ‘seem to us to contain a careful and ac- 





curate discrimination between the different aspects 
of the case as the jury might find the facts to be. 
They were first instructed that ‘if it be impossible 
to separate the injury occasioned by the neglect of 
the plaintiff from that occasioned by the neglect of 
the defendant the plaintiff cannot recover;’ but the 
judge added: ‘If however they can be separated, 
for such injury as the plaintiff may show thus pro- 
ceeded solely from the want of ordinary skill or 
ordinary care of the defendant he may recover.’ 
The first part states the ordinary rule as to the neg- 
ligence of the plaintiff; the second states the proper 
limitation of the rule. It is an important limita- 
tion, for a physician may be called to prescribe for 
cases which originated in the carelessness of the 
patient, and though such carelessness would re- 
motely contribute to the injury sued for, it would 
not relieve the physician from liability for his dis- 
tinct negligence and the separate injury occasioned 
thereby. The patient may also, while he is under 
treatment, injure himself by his own carelessness; 
yet he may recover of the physician if he carelessly 
or unskillfully treats him afterward, and thus does 
him a distinct injury. In such cases the plaintiff's 
fault does not directly contribute to produce thie in- 
jury sued for.’ 

“In Geiselman v. Scott, 25 Ohio St. 86, it was 
held that if the patient neglects to obey the reason- 
able instructions of the surgeon, and thereby con- 
tributes to the injury complained of, he cannot re- 
cover for such injury; but the information given by 
a surgeon to his patient concerning the nature of 
his malady is a circumstance that should be consid- 
ered in determining whether the patient in disobey- 
ing the instructions of the surgeon was guilty of 
contributory negligence or not. 

‘In McCandless v. Me Wha, 22 Penn. St. 261, 
Woodward, J., said: ‘Nothing can be more clear 
than that it is the duty of the patient to co-operate 
with his professional adviser, and to conform to the 
necessary prescriptions; but if he will not, or under 
the pressure of pain cannot, his neglect is his own 
wrong or misfortune, for which he has no right to 
hold his surgeon responsible. No man can take ad- 
vantage of his own wrong or charge his misfortunes 
to the account of another.’ 

“Tf the patient is insane, and so incapable of co- 
operating with the physician, contributory negli- 
gence is not imputable. People v. N. Y. Hospital, 
3 Abb. N. C. 229. And this inability the physician 
is bound to take into account. 

‘*Tf the physician has injured the patient by his 
negligence, the refusal of the patient or his custo- 
dians to allow an experiment by another physician 
to repair the injury is not contributory negligence 
unless they had reasonable assurance of the success 
of the experiment. Chamberlin v. Morgan, 68 Penn. 
St. 168. The court said: ‘Is it the duty of a per- 
son who has been injured by the malpractice of a 
physician or surgeon to make any experiment which 
may be suggested to him, however plausible it may 
appear? A man who is not himself a physician, 


and cannot be expected to know any thing upon the 
subject, cannot be himself a judge of such matters, 
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It is very reasonable for the father of Hattie Morgan 
to say when Dr. Richardson proposed to put her 
under the influence of an anesthetic and attempt to 
reduce the limb, ‘that so long as she was improving 
so fast as she had done since he came home, he 
should not have it disturbed.’ Had Dr. Chamberlin 
proposed this experiment there might be some rea- 
son to hold that he should have the opportunity of 
redeeming his mistake, or even if he had called in 
Dr. Richardson to act on his behalf. Mr. Morgan 
merely requested Dr. Richardson to examine his 
daughter’s arm and give his opinion about it. That 
did not oblige him to adopt his advice, or to incur 
the hazard and expense of another operation. He 
owed no such duty to Dr. Chamberlin. It was 
offered to prove that the injury could then have 
been reduced. But how was Mr. Morgan or Hattie 
to have known this? Had the experiment failed, it 
might well have been urged that as she was improv- 
ing she ought to have been let alone, and that Dr. 
Chamberlin was relieved from all responsibility by 
the case having been taken out of his hands.” 
—______— 
OFFICIAL SEARCHES. 

tee Code of Civil Procedure, section 3304, subdi- 

vision 1, allows county clerks ‘‘ for searching and 
certifying the title to, and incumbrances upon real 
property, for each year for which the search is made, 
for each name, and each kind of conveyance or lien, 
five cents.’’ Until this enactment it was very uncer- 
tain how much clerks might charge for searches. A 
good deal of difference existed, not only in opinion, 
but in practice. The Code undertakes to lay down a 
plain, uniform rule for the guidance of clerks in this 
class of service, but the question is not yetsettled. A 
controversy at once arose as to the meaning of the 
language of the Code, the clerks taking one view and 
persons who were obliged to have searches made tak- 
ing an entirely different view. If the construction 
contended for by the clerks is the true one, the fees 
are certainly liberal; indeed, in some cases, they 
would seem to be exorbitant. A general view of the 
subject of searches may be of interest, and may help 
to understand the meaning of the Code. 

A county clerk must, upon request, and upon pay- 
ment of, or offer to pay, the fees allowed by law, dili- 
gently search the files, papers, records and dockets in 
his office and make one or more transcripts therefrom 
and certify to the correctness thereof, and to the 
search, or certify that adocument or paper of which 
the custody legally belongs to him, cannot be found. 
If he refuses or unreasonably neglects or delays to 
make such a search, or to furnish such a transcript or 
certificate, or makes a false certificate, he is guilty of a 
misdemeanor. Code, $961. The county clerk has the 
custody of all the books, records, deeds, parchments, 
maps and papers deposited in his office, and he is re- 
quired to attend to the arrangement and preservation 
thereof. 1R. 8. 375, §52 (1 Edm. 348). Subject to the 
legal rights of the clerk, tne board of supervisors, ex- 
cept in the counties of New York and Kings, have the 
general charge of the books and records of the county 
and is to provide for their safe-keeping. Ch. 855, L. 
1869, § 8 (7 Edm. 488). 

The clerk must, at the expense of the county, pro- 
vide proper books for the recording of deeds, mort- 
gages or other conveyances, acknowledged or proved 
according to law, and for the recording of all other 
proper documents or matters required by law to be 
recorded in his office. 1 R. S. 376, § 53 (1 Edm. 348). 





What books must a clerk keep? 

1. He must keep a book in which must be recorded 
‘all conveyances absolute in their terms.” 1 R. 8. 756, 
§2(1 Edm. 707). Surrogates’ bonds must also be re- 
corded in the book of deeds. Laws 1871, ch. 239. 

2. A book in which must be recorded ‘‘all convey- 
ances intended as mortgages or as securities in the 
nature of mortgages.’’ Id. 

3. A book in which must be recorded notices of pen- 
dency, and notices of attachment of real estate, which 
notices of attachment take the place of notices of pen- 
dency in such cases. Code, § 649, subd. 1, § 1672. 

4. A book in which must be affixed copies of notices 
of sale in foreclosures by advertisement. Code, § 2390. 

5. A book in which mechanics’ liens must be dock- 
eted. Laws of 1873, ch. 489, § 4. 

6. A book in which collectors’ bonds must be dock- 
eted. 1R. S. 346, § 20 (1 Edm. 319). 

7. A book in which’must be recorded mortgages to 
the loan commissioners. Laws of 1837, ch. 150, §§ 21, 
41, 55 (3 Edm. 76). 

8. A judgment book. Code, § 1236. 

9. A judgment docket book. Code, § 1245. 

10. An assignment book under the general assign- 
ment act of 1877. Laws of 1877, ch. 466, as amended 
by ch. 318, Laws of 1878, § 22. 

11. A book of orders appointing receivers of judg- 
ment debtors. Code, § 2470. 

12. A book in which must be recorded sheriffs’ cer- 
tificates of sale. Code, § 1439. 

13. A book in which must be recorded certificates of 
limited partnerships. 1R. 8. 764, §6 (1 Edm. 717). 

14. A book in which must be kept a register of part- 
nership firms, with the names composing them, with 
certificates of changes. Laws of 1854, ch. 400 (4 Edm. 
452); Laws of 1880, ch. 561. 

15. A book in which must be recorded certificates of 
incorporations. Laws of 1881, ch. 22. 

Probably it would not be necessary to examine the 
last three books in making a search as to real estate, 
unless the clerk was specially requested to do so. 

16. The clerk may keep a book in which to record 
papers under the act providing for the discharge of in- 
solvent debtors, known as the Two-thirds Act. Code, 
§ 2181. The clerk is not directed to record these papers 
in any particular book, and perhaps it would not be 
necessary to search these records, as the assignment 
provided by section 2175 of the Code would effect a 
transfer of all the property of a debtor, and this assign- 
ment must be recorded in deeds. 

17. The clerk must keep a “‘ homestead exemption 
book.”’ Code, § 1398. 

18. The clerk may keep a book for the entry of as- 
signments of judgments (Code, § 1270), in which must 
be entered a note of the assignment with the names of 
the parties, dates, etc., or he may if convenient keep 
this record on the regular judgment docket, and file 
the assignment. Id. 

19. Besides the above, the clerk may keep a book or 
books in which to record instruments not otherwise 
provided for, such as leases, contracts, appointments, 
etc. It seems to be the practice of some clerks to 
record leases and contracts in the book of deeds. They 
ought not to be recorded with deeds, for two reasons: 
first, because they are not “absolute conveyances,” 
within 1 R. S. 756, §2 (1 Edm. 707). See, also, Bou- 
vier’s Law Dict., titles Absolute, Condition, Convey- 
ance. Secondly, because by section 28,1 R. 8. 762 (1 
Edm. 714), leases for a term not exceeding three years, 
and executory contracts for the sale or purchase of 
lands, are expressly declared not to be conveyances, 
within the meaning of the Recording Act, and of 
course not entitled to record as such. By section 39, 
provision is made for the record of such contracts, but 
they should not be recorded with deeds. Soa separate 
book must be kept forthem. A separate book may be 
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kept for leases entitled to record, or leases and con- 
tracts may be recorded in the same book, and indexed 
together, but this course is in the discretion of the 
clerk. 

20. The clerk is also required to keep books in which 
deeds and mortgages shall be indexed — one set for 
deeds and another for mortgages, and he ought doubt- 
less to index other records. Laws of 1843, ch. 199 (4 
Edm. 436). 

The above list comprises twenty or more books or 
sets of books (there may be others which have escaped 
my notice) which the clerk must or may keep for re- 
cording various instruments or papers in his office, at 
least seventeen of which may contain matter affecting 
the title to or an interest in real estate. 

The section of the Code (3304) fixing the fees of 
clerks for making searches, uses the terms ‘ convey- 
ance” and “‘lien,”’ and a question naturally arises as 
to the meaning of these terms. The clerk is entitled 
to charge five cents for each conveyance or lien, and it 
becomes important to understand what these terms 
mean, as applied to searches. Bouvier defines the 
term “‘conveyance"’ to mean ‘the instrument used for 
effecting the transfer of the title of land from one per- 
son to another.’”’ The Recording Act, 1 R. S. 762, § 38 
(1 Edm. 714), provides that the term ‘‘conveyance,”’ as 
used in that chapter, “shall be construed to embrace 
every instrument in writing, by which any estate, or 
interest in real estate is created, aliened, mortgaged or 
assigned; or by which the title to any real estate may 
be affected, in law or equity, except last wills and tes- 
taments, leases for a term not exceeding three years, 
and executory contracts for the sale or purchase of 
lands.”’ This definition is much broader than Bou- 
vier’s, but probably his relates to the strict use of the 
word, while the statute was drawn with reference to 
records simply, and must be taken asa guide in de- 
termining what should be classed under the head of 
conveyances. As wills of real estate must now be 
recorded (Code, § 2633, as well as former statute on the 
same subject) in the book of deeds, and indexed as 
such, probably they ought to be now classed as con- 
veyances, and the definition in the Revised Statutes 
modified accordingly. The word ‘‘lien,”’ as used in 
the Code, is synonymous with ‘ incumbrance,’’ which 
“is any right to or interest in the land, to the 
diminution of the value of the land, though consistent 
with the passing of the fee by a deed of conveyance.”’ 
Bouvier’s Dict.; 2 Greenl. Ev., § 242. 

Any instrument which comes within either of the 
definitions above given is a conveyance or lien, and 
must be searched for by the clerk. Some instruments 
classed in the statute as conveyances are also liens and 
may be classed as such. 

Among the instruments which may be mentioned as 
included in the statutory definition are — 

1. Deeds, including warranty, quit-claim, executor’s 
or administrator's, guardian’s, receiver's, sheriff's or 
referee’s; wills devising real estate, patents, assign- 
ments under the insolvent acts and in bankruptcy, 
releases from mortgages and judgments; in short, all 
“absolute conveyances,’”’ as stated in 1 R. S. 756, § 2 
(1 Edm. 707). 

2. Mortgages, including the various kinds with as- 
signments and satisfactions, together with mortgages 
to the loan commissioners and affidavits in statutory 
foreclosures, which latter papers must be recorded with 
mortgages. Code, § 2398. 

3. Leases for more than three years. 

4. Sheriffs’ certificates of sale. 

5. Mechanics’ liens. 

6. Collectors’ bonds. 

7. Notices of pendency, including notices in attach- 
meut cases, where real estate is levied upon. Code, 


§ 649, subd. 1, and notices of sale in foreclosure by ad- 
vertisement. 








8. Judgments and decrees, including surrogates’ de- 
crees. 

Contracts for the sale or purchase of land are not 
conveyances, but may be recorded, when properly 
proved or acknowledged. 

What records should be examined by the clerk in 
making a search as to real estate? 

1. He should examine the books of deeds as to all 
instruments properly recorded therein. All such in- 
struments are indexed together, and may be classed 
as one line of conveyances, though a strict construc- 
tion of section 3304 of the Code would perhaps author- 
ize the clerk to search for each kind of conveyance 
recordable as a deed, separately, and charge accord- 
ingly; but such a course would make the fees for 
searches more exorbitant than any clerk would dare 
claim. 

2. He should examine the mortgage records for all 
instruments properly recordable therein. These will 
make another line of conveyances. 

8. He should examine the records of sheriffs’ certi- 
ficates of sale. 

4. He should examine the book containing notices 
of pendency and notices of attachment cases. 

5. He should examine the book containing the 
notices of foreclosure by statute. It seems to be the 
practice of some clerks to omit this book in making 
searches. I am unable to understand why notices of 
pendency should be searched for, and notices of statu- 
tory foreclosure neglected. A mortgagee may adopt 
either method of foreclosure. A notice must be 
recorded in the clerk's office in both cases. If a search 
is made against one, why not against the other? A 
purchaser after the commencement of a statutory 
foreclosure gets no better title than one who purchases 
after the commencement of an action of foreclosure. 
Code, § 2395. One contemplating a purchase of land— 
and desirous of knowing the present condition of the 
title — would want to know whether proceedings had 
been commenced for the foreclosure of a mortgage on 
the land; forit would bea vain thing for him to take 
aconveyance after such proceedings had been com- 
menced. He might as well wait and bid at the sale. 
These statutory notices are in the nature of liens. 

If a mortgage is found, and a judgment of foreclos- 
ure and sale, or affidavits of sale on the same mort- 
gage, it would not be necessary tu examine the notices 
of proceeding or the statutory notices. There is a 
provision for the cancellation of notices of pendency 
(Code, § 1674), but none as to statutory notices, 
where the foreclosure proceedings have been discon- 
tinued. 

6. The book of mortgages to the loan commissioner 
should be examined. 

7. The record of homestead exemptions should also 
be examined, as against the present owners of the 
land, since April 10, 1850, if they have owned it long, 
especially when the object of the search is to ascertain 
what real property may be reached by execution, or 
effectually mortgaged. Code, § 1404. 

8. The record of collectors’ bonds should be exam- 
ined. By 1R. 8. 346,$ 20(1 Edm. 319), these bonds are 
made alien on all the land held jointly or severally by 
the collector or his sureties, within the county, at the 
time of the filing thereof; and the lien continues until 
the condition of the bonds, together with all costs and 
charges which may accrue by the prosecution thereof, 
shall be fully satisfied. The collector, upon the settle- 
ment of his account with the county treasurer, may 
obtain a satisfaction-piece from the treasurer, and 
upon its production to the clerk, duly acknowledged, 
he shall enter it of record, and the bond is thereby 
discharged. 1 R. S. 401, §§ 20-21 (1 Edm. 373). If the 
bond has not been discharged of record, search should 
be made inthe judgment docket book for the time 
during which an action may be brought uponit. It 
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is not easy to determine what this limitation is. It 
would seem from the provision of the Revised Statutes 
(1 R. 8. 400-1, 8§ 15 to 16 inclusive [1 Edin. 372-3]), as 
construed by the Court of Appeals in the case of 
Looney v. Hughes, 26 N. Y. 514, that a cause of action 
in favor of a supervisor against a collector or his sure- 
ties does not accrue until a warrant has been issued 
by the county treasurer to the sheriff and by him 
returned unsatisfied. The warrant is to be issued by 
the county treasurer within twenty days from the 
time when the collector ought to make his return, 
and is made returnable within forty days. R. S8., 
supra. But it was held in the case of Looney v. 
Hughes, supra, that the twenty days’ limitation was 
directory. This leaves the matter very indefinite, 
and there would seem to be no limitation at all. 
Probably the ten years rule of the Code (§ 388) would 
apply to the action by the supervisor. Owing to the 
general indefiniteness of the subject, probably it 
would be well to observe the following rules: Search 
in collectors’ bonds against the name of each owner 
of the land, during the time he has owned it. If a 
bond is found, and it has not been discharged of 
record, the judgment docket book should be searched, 
to see if a judgment has been obtained on‘account of 
a liability arising upon the bond. If such a judgment 
is found, and it has been satisfied, the bond is in effect 
thereby discharged. If the judgment is not satisfied, 
the lien of the bond continues, notwithstanding the 
judgment, and the judgment, if within ten years from 
the date of the search, would be a lien upon other real 
estate, in the same cases that other judgments are 
liens. The bond is not alien upon land acquired sub- 
sequent to its filing. 

9. Since May 12, 1873, the date of the passage of 
chapter 489, Laws of 1873 (the act revising and remod- 
elling the gencral mechanics’ lien law), a search should 
be made for mechanics’ liens as against persons who 
have held title to the land since that date, and if an 
uncancelled lien is found it should be set out in the 
search, unless it isfound that a judgment has been 
obtained enforcing the lien, and which has been satis- 
fied. No notice of pendency is necessary. The lien is 
preserved if an action to enforce it is commenced 
within a year from the date of filing the notice, and 
continues until’a year after judgment is obtained, or 
a year after the determination of an appeal; and the 
judgment has effect by relation to the date of filing the 
notice of lien. The lien cannot be discharged of record 
except in one of the ways mentioned in section 23 of 
the lien law. 

10. The judgment docket must be examined for ten 
years back from the date of the search against all per- 
sons holding titles during that time. 

ll. As against judgment debtors, the ‘‘ book of or- 
ders appointing receivers’’ should be examined, to 
show whether there has been any transfer of the title 
by operation of law. Code, § 2468. This examination 
would be particularly important to one contemplating 
a purchase of the premises. The judgment would be 
a notice of the lien, but the title of the owner may 
have been divested by the order appointing a receiver. 
If the receiver has been discharged without having 
conveyed the real estate, the subject of the receiver- 
ship may be omitted from the search. Orders appoint- 
ing receivers in cases other than supplementary pro- 
ceedings, may have the effect of sequestrating the real 
property of the person affected by the order, and 
deprive him, at least temporarily, of the right to con- 
vey it. While the land is thus in abeyance, it would 
not be safe for any one to buy it, for the receiver*may 
be ordered to sell it to carry out the purposes of the 
judgment. 

12. It may be necessary in some cases to examine 
the judgment book. This examination should be 








made whenever the notices of pendency show that an 
action affecting real estate has been commenced, so 
as to show what judgment has been rendered, if 
any, and its terms, if affecting the real estate in ques- 
tion. 

13. If an assignment has been made under the gen- 
eral assignment act of 1877, the assignment book pro- 
vided for by section 22 of chapter 318 of the Laws of 
1878, should be examined, so as to show whether the 
assignee has been discharged, or what is the condition 
of the case. The assignment itself should be recorded 
in deeds, but all other papers in the assignment book, 
and this examination is necessary to show whether 
the assignor is again in a situation to convey the land. 
The order discharging the assignee would be in effect 
a reconveyance from him to the debtor. 

14. If a judgment is found, which is a lien upon the 
land, assignments of judgments should be searched 
for, so that the person obtaining the search may know, 
if the record shows it, who owns the judgment. This 
is particularly important in foreclosure searches. An 
assignment of a judgment is a conveyance. 

15. The record should also be examined as to leases 
of real estate. 

16. It is the practice of the clerks to search for exec- 
utory contracts for the sale or purchase of land. 
People asking for searches generally expect this to be 
done, and desire it; though it is somewhat doubtful 
whether theclerk is bound to search for such con- 
tracts unless ordered, forthe Court of Appeals held 
in Boyd v. Schlesinger, 59 N. Y. 301, that the record of 
such contracts is not constructive notice to subsequent 
purchasers or incumbrancers; hence actual notice of 
such contracts must be possessed by such a purchaser 
or incumbrancer to put him upon inquiry as to its 
terms, validity, etc., and the court intimated in the 
same case that arecord of such a contract is net a 
cloud upon the title, authorizing an action to cancel it. 

Of these several lines of searches all may become 
necessary in every case, and numbers one, two, three, 
four, five, six, seven, eight, nine, teu, fourteen, fifteen 
and sixteen, should be examined, if a perfect search is 
to be made. 

How shall the clerk’s fees for searches be com- 
puted? 

The Code, section 3304, allows the clerk to charge, 
for each year for which the search is made, for each 
name, and each kind of conveyance or lien, five cents. 
This part of the Code is based upon the case of Curtiss 
v. McNair, 68 N. Y. 198, when the fees of clerks 
were settled under the old practice, and it was held 
that they were entitled to charge for distinct lines of 
searches at the rate of five cents per year for each. 
Probably the following rule could be used in most 
cases: Take any name appearing on the search, multi- 
ply the number of years for which the search is made 
as to that name by the number of lines of conveyances 
or liens searched for during that time; multiply this 
product by five, and the result will be the total fees 
for that name. Treat each name in the same way. 
If some lines of searches have been examined fora 
longer time than others, the rule should be modified 
accordingly. 

Some of the questions here discussed were submit- 
ted, a few months ago, to Mr. Justice Haight, of the 
eighth district, and he held that the clerk was entitled 
to charge five cents a year for each line of conveyances 
or liens, and ordered the computation to be made 
according to the rule above stated. For the practice 
on the taxation of clerks’ fees, see section 3287 of the 
Code. 

This construction of the Code, which seems to be 
the only one which can reasonably be adopted, gives 
the clerk very liberal fees. 

CHARLES Z. LINCOLN. 
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ASSIGNMENT OF ENDOWMENT INSURANCE 
POLICY. 


NEW YORK COURT OF APPEALS, OCTOBER 4, 1881. 


BRUMMER V. COHN. 


A life policy recited that in consideration of the payment by 
the wife of B. of a specified sum, and annual payments 
thereafter, the company insured the life of B. for a sum 
to be paid to the wife or her representatives at a specified 
date, or at the death of B. if before that date. All the 
payments were in fact made by B. Held, that an assign- 
ment by the wife of such policy to secure a debt due from 
B., there being children of her marriage living at the time, 
was invalid under Laws 1840, chapter 40, and amendments 
thereto. 


PPEAL by defendant from a judgment in the New 
York Common Pleas in favor of plaintiff, in an 
action to compel defendant to re-assign a policy on the 
life of Aaron Brummer, the husband of plaintiff, Peane 
Brummer. 

On the 12th of May, 1868, the Mutual Life Insurance 
Company of New York issued the policy in question. 
It was therein set forth that in consideration of $687.30 
paid by plaintiff, wife of Aaron Brummer, and of the 
annual payment of alike amount on or before May 12 
in each year during the continuance of the policy, the 
company assured the life of Aaron Brummer in the 
amount of $10,000, and agreed to pay that sum to the 
said Peane Brummer, or her executors, adrainistra- 
tors or assigns, on the 12th day of May, 1883, or should 
he die previous thereto, in sixty days after due notice 
and proof of his death, to her, or her executors, ad- 
ministrators, etc. 

All the premiums were paid by the husband, as far 
as premiums were paid, incash. At a certain period 
the dividends which the policy had earned were, by 
consent of the company, applied to the payment of 
premiums. 

After theissue of the policy plaintiff assigned the 
same to defendant as collateral security for a debt 
due from the husband to defendant. At the time of 
the assignment there were children of the marriage 
between the husband and plaintiff living. 

By New York Laws, 1848, chapter 80, amended Laws 
1850, chapter 187;,Laws 1862, chapter 70, and Laws 
1866, chapter 656, it is thus provided: “§1. It shall be 
lawful for any married woman, by herself and in her 
name, orin the name of any third person, with his 
assent, as her trustee, to cause to be insured for her 
sole use the life of her husband for any definite period, 
or for the term of his natural life; and in case of her 
surviving such period or term, the sum or net amount 
of the insurance becoming due and payable by the 
terms of theinsurance shall be payable to her to and 
for her own use, free from the claims of the repre- 
sentatives of the husband or of any of his creditors, 
but such exemption shall not apply where the amount 
of premium annually paid out of the funds or property 
of the husband shall exceed three hundred dollars. 

§ 2. The amount of the insurance may be made pay- 
able in case of the death of the wife before the period 
at which it becomes due, to her husband or to his, her 
or their children for their use, as shall be provided in 
the policy of insurance, and to their guardian if under 
age.”’ 

The court at special term gave judgment for plaintiff, 
which was affirmed by the general term. 


David Leventritt, for appellant. 


A. Blumenstiel, for respondent. 


ANDREWS, J. This case is governed by the decision 
in Eadie v. Slimmon, 26 N. Y.9. The contention that 
to bring an insurance by a wife upon the life of her 





husband within the operation of the act‘of 1840 it must 
appear from the terms of the policy, or must be shown 
by extrinsic evidence, that it was the intention of the 
assured to avail herself of the provisions of the act, 
cannot, we think, be maintained. The right of a wife 
to insure the life of her husband was not given by that 
act. She had at common law an insurable interest in 
her husband’s life. Reeb v. Royal Ex. As. Co., Peak 
Adm. Cas. 70; Lord vy. Dall,12 Mass. 115; Loomis v. 
Eagle Ins. Co.,6 Gray, 396; Conn. Mut. Ins. Co. v. 
Schaefer, 94 U. S. 457. The amount insured must 
necessarily be the measure of damages in case of his 
death. The pecuniary interest of a wife in her hus- 
band’s life is incapable of exact measurement. The 
insured, by issuing a policy to the wife, agrees that her 
interest is at least equal to the sum insured, and the 
policy is in the nature of a valued policy, and the full 
amount insured is recoverable in case of death, without 
proof of actual damages. 

Nor did the provision in the second section of the 
act of 1840 — that the insurance by a wife on the life of 
her husband may, in case of her death before the de- 
cease of her husband, be made payable to her children 
— confer any new power or authorize a contract which 
before the statute would be unauthorized. There does 
not seem to be any ground to doubt that before the 
statute, a provision in a life policy issued toa wife on 
her husband’s life, that in the event of her death before 
the death of her husband the policy should inure to the 
benefit of her children, would be entirely valid and en- 
forceable. But the act of 1840 did secure to the wife 
the sole benefit of an insurance on the life of her hus- 
band, procured by or for her and in her name, in case 
she survived her husband, free from any claim by him 
or his represeutative or by his creditors, subject to the 
limitation that the annual premium paid should not 
exceed a specified sum. 

In this respect the act of 1840 is enabling and not 
declaratory. The act does not require that it should 
appear by the policy that it was issued under the act, 
in order that the insured should have the benefit of its 
provisions. There are no restrictive terms. The act 
is remedial and was passed for the benefit of married 
women and her children and the intention of a mar- 
ried woman insuring the life of her husband to avail 
herself of its provisions is inferable from its beneficial 
nature. In Ladie vy. Slimmon the policy did not refer 
to the act, although it might perhaps be fairly inferred 
that the parties had the act in view from the fact that 
it incorporated substantially the language of the sec- 
ond section in providing for the payment of the insur- 
ance to the children in case of the death of the wife 
before the decease of her husband. But in Wilson v. 
Lawrence, affirmed in this court (76 N. Y. 585), the 
policy made no reference to the act; nor did it make 
any provision for children. It was, aside from the 
endowment feature, substantially like the policy in 
this case. It was held that the policy was subject to 
the act of 1840, and unassignable within FHadie v. 
Slimmon and other cases. The learned judge who 
delivered the opinion at general term, in considering 
whether the policy was subject to the act of 1840, and 
in answer to the suggestion upon the subject that it 
made no provision, for children, remarked that it did 
not appear that there were children of the marriage. 
But this circumstance seems to me to be immaterial 
where the question is as to the wife’s power to assign 
her interest. The act as amended expressly provides 
that the insurance may be made payable in case of the 
death of the wife before the insurance becomes due to 
the husband or to his or their children as may be pro- 
vided. Laws of 1862, chap. 70; Laws of 1866, chap. 656. 
The omission to provide for the devolution of the fund 
or claim inthe contingency of the wife’s death before 
the death of her husband, or as in this case, the delib- 
erate statement in the application in answer to the 
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question, For whose benefit is the insurance to be 
effected? that it was for the benefit of the wife, and 
the striking out of the words “and her children,” 
does not, we think, rebut the presumption that the 
wife in taking the policy had in view the act of 1840. 
But we do not mean to decide that extrinsic parol 
evidence, showing that the insurer and insured did 
not intend to make the policy subject to the act of 
1840, would be allowable to control the legal effect of 
the contract. That question can be determined when 
it arises. 

It is claimed that the policy in question is not within 
the act of 1840, and is not therefore subject to the rule 
of non-assignability established in Eadie v. Slimmon, 
for the reason that it isan endowment policy—that is, 
a contract by the insured in the alternative, in consid- 
eration of the payment by the insured of an annual 
premium, to pay the sum insured at the expiration of 
a term of years, or on the death of the husband at any 
earlier period. The husband insured by the policy in 
this case is still living, and the period has not arrived 
when the obligation of the insurer to pay has become 
absolute; andit is insisted that the assignment of the 
wife sought to be annulled in this action was valid, so 
far at least as to convey her contingent interest, in the 
event of the husband surviving the time when the 
policy becomes absolutely payable. This contention 
is based on the claim that only contracts for life insur- 
ance strictly — that is, insurance payable in the event 
of death —are within the purview of the act of 1840, 
and that the reason assigned in Eadie v. Slimmon for 
holding that policies of life insurance payable to wives 
are non-assignable, is that the Legislature had in view 
the protection of widows and orphans who would or 
might be frustrated if a wife was permitted to assign 
the policy during her husband’s life; that this reason 
has no application to the endowment feature of a life 
policy which contemplates the maturity of the con- 
tract during the husband's life. There is considerable 
force in the argument that an endowment policy was 
not in the mind of the Legislature when the act of 1840 
was passed. The original act provides that ‘‘a married 
woman may cause her husband’s life to be insured for 
her use for any definite period or for the term of his 
natural life ;’’ and further provides that the insurance 
shall be payable to her ‘‘in case of her surviving her 
husband,”’ and refers tono other event upon the hap- 
pening of which she is entitled to receive it. It seems 
reasonable therefore to suppose that the words “ any 
definite period ’’ in the original section referred to an 
insurance for a limited period, but nevertheless to an 
insurance payable only in the event of death. This 
construction justifies the remark of Denio, J., in Eadie 
v. Slimmon, that the statute “looked to a provision 
for a state of widowhood and for her orphan children.” 
The policy in that case was issued in 1852. But the 
act of 1840 was amended by chapter 656 of the Laws 
of 1866; by striking out the words, in the first section 
of the original act, which made the insurance paya- 
ble to the wife ‘‘in case of hersurviving her hus- 
band,”’ and inserting in their place the words ‘in 
case of her surviving such period or term.” This 
amendment seems to have been intended to bring 
within the act insurance of the precise character of the 
one in question. 

An endowment policy is an insurance into which 
enters the element of life. In one aspect it is a con- 
tract payable in the event of acontinuance of life; in 
the other, in the event of death before the period 
specified. The amendment of 1866 entitles the wife to 
the insurance whenever she survives the period or 
term of insurance, and her right is not limited as in 
the act of 1840, alone upon the event of her surviving 
her husband, and seems to contemplate as well the case 
of an insurance payable before the death of the hus- 
band as one payable on his death. Weare of opinion 





that the principle of non-assignability in Eadie v. Slim- 
mon applies to this case. 

The statute as it now stands makes provision as well 
for wife and children, the husband living, as for widow 
and orphans, and there is no ground for imputing a 
different legislative policy in respect to an insurance 
payable during the husband's life and one payable only 
on his death. 

We are not called upon to indicate the doctrine 
of Eadie v. Slimmon. The inference of a legislative 
intent to make a policy procured by a wife on her 
busband’s life unassignable deduced by the court in 
that case has sometimes been thought to rest ona 
slender foundation; but the case has been repeatedly 
followed. Barry v. Eq.Life Ass. Co., 59 N. Y. 587; 
Barry v. Brune, 71 id. 262; Wilson v. Lawrence, 76 id. 
585 


The Legislature, in conferring by subsequent acts a 
limited power of assignment, have recognized the pol- 
icy attributed to the legislation of 1840, chapter 821, 
Laws of 1873, chapter 248, Laws of 1879. The assignment 
in this case was not within the authority conferred by 
those acts. 

The fact that the premium paid may have exceeded 
the sum limited in the statute presents no question 
between these parties. 

We think the judgment is right and should be af- 
firmed. 

All concur. 

———_ > —_—_—_- 
TELEGRAPHIC MESSAGES — CONDITIONS 
LIMITING LIABILITY. 

TEXAS SUPREME COURT, JUNE 21, 1881. 


WESTERN UNION TELEGRAPH Co. v. NEILL. 


A condition in a form furnished by a telegraph company, upon 
which a half-rate message is written, that the telegraph 
company shall not be liable for error in the transmission 
of such message, etc., to an amount exceeding ten times 
the sum paid it for transmission, assented to by the 
sender, is valid, and limits the liability of the company to 
the amount stipulated for an error arising from other 
cause than its misconduct, fraud or want of proper care. 


CTION by Andrew Neill to recover the value of 
property claimed to have been sold by mistake 
in consequence of an errorina telegram sent over the 
lines of defendant below to him. An offer for the 
purchase of a quantity of real estate owned by plaintiff 
below was sent by his agent in Seguin to himin Aus- 
tin. This offer as sent included property known as the 
“home place.”” As received the word ‘“‘home” was 
changed to ‘‘ have,’’ so as not to include that property, 
in consequence of which plaintiff was misled and tele- 
graphed back to his agent a direction to accept the 
offer, which was done and the entire property conveyed. 
Other facts appear intheopinion. Plaintiff recovered 
$1,750, and defendant took a writ of error. 


Bonner, J. The controversy in this case arises from 
an errorin the transmission of a message over the 
lines of the appellant, the Western Union Telegraph, 
Company, sent to the appellee, Andrew Neill, by his 
agent, A. J. Fry. 

The message was one known as a half-rate or night 
message, being sent at half the rate charged for a day 
message. 

The principal form accompanying it and underneath 
which it was written, together with the message itself, 
the latter being in italics, is as follows: 


THE WESTERN UNION TELEGRAPH COMPANY. 
Half-Rate Message. 


The business of telegraphing is liable to errors and 
delays arising from causes which cannot, at all times, 
be guarded against, including, sometimes, negligence 
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of servants and agents whom it is necessary to employ. 
Most errors and delays may be prevented by repetition 
for which, during the day, half price extra is charged 
in addition to the full tariff rates. 

The Western Union Telegraph Company will receive 
mess: for transmission between stations in the 
Uni States east of the Mississippi river, to be sent 
without repetition during the night at one-half the 
usual rates, on condition that the sender will agree 
that he will not claim damages from it for errors or 
delays, or for non-delivery of such messages, happen- 
ing from any cause other than the acts of its corporate 
officers, beyond a sum equal to ten times the amount 
paid for transmission, and that no claim for damages 
shall be valid unless presented in writing within twenty 
days from sending the message. 

he company will be responsible to the limit of its 
lines only, for messages destined beyond, but will act 
as the sender’s agent to deliver the message to con- 
necting companies or carriers, if desired, without 


charge and without liability. 
Wat. Orton, President. 


G. H. Mumrorp, Secretary. 

Send the following half-rate message, subject to the 
above terms, which are agreed to: 

Seguin, May 8, 1878. 

To Col. A. Neill, Austin: 

Sold block 4, 5 and 6 and home place for two thousand 
five hundred, $2000 down, five hundred nine months. 
Answer. A. J. Fry. 


The message, as delivered to appellee Neill, inclu- 
sive of priut and manuscript (shown in italics) was as 


follows: 
Half-Rate Messages. 

The Western Union Telegraph Company require 
that all messages received for transmission shall be 
written on the blanks of the company, under and 
subject tu the conditions thereon, which conditions 
have been agreed to by the sender of the following 


half-rate message. 
Wm. Orton, President. 


G. H. MumForp, Secretary. 
Dated Seguin, x 8, 1878. 
Received at Austin May 9, 1878. 


To Col. A. Neill: 

Sold block four, five and six, and have place for two 
thousand five hundred, two thousand down, five hun- 
dred nine months. A. J. Fry. 


Theerror occurred in substituting the word ‘ have’”’ 
for the word ‘‘ home.” 

It is not contended but that the agent, Fry, knew 
of the above rules and regulations of the company 
in regard to sending their message, and the difference 
between what is known asa full-rate or day message, 
and a half-rate or night message. Breese v. Tel. Co., 
48 N. Y. 132. 

Among other defenses relied upon are, that the 
printed rules and regulations accompanying the mess- 
age as written and delivered to the company, consti- 
tuted the contract between the parties, and that this 
should govern the question of the liability of the com- 
pany and the amount to be recovered against it; that 
under the terms of the contract this damage should 
be limited to the sum of $5, being ten times the 
amount paid the company, and could not include the 

sum of $1750 for which the judgment below was ren- 
dered; and further, that appellee, Neill, was charged 
with notice of the ambiguity in the message as re- 
ceived by him, it appearing that there was a probable 
error in it, and that in order to hold the company 
liable he should have had the message repeated, and 
thus in all probability have corrected the error and 
avoided the damage. 

These general propositions bring up the principal 
questions believed to be necessary to the decision of 
the case as now before us. 

In the application of the principles of law to the new 
and intricate agency of telegraphy, it may reasonably 

be expected that mistakes and conflicting decisions 








would be made until time, experience and reflection 
should settle the proper basis upon which this applica- 
tion should be made. 

Whether or not telegraph companies should be held 
as common carriers, with all their common-law liabili- 
ties, has been the subject of much discussion and con- 
flicting decisions. 

In many jurisdictions their rights, duties and liabil- 
ities have been defined by statute, and thereby much 
of the difficulty has been solved, but where, as in this 
State, there has been no such legislation, and where it 
is comparatively a question of first impression, we 
must find the proper solution in such common-law 
principles as are applicable, and in the decisions of 
those courts in which, in our opinion, this application 
has been most appropriately and correctly made. 

The great weight of authority and which from the 
nature of the employment of telegraph companies 
seems founded upon reason, is that though in some 
essential particulars they partake of the character of 
common carriers, they are not strictly such, and should 
not be held to the same degree of strict responsibility. 
Scott & Jarnagan’s Law of Tel., part 2, ch. 4; 2 Sedg. 
on Dam. (7th ed.), 122, note c; 2 Redf. Railw. (4th ed.) 
290; Cooley on Torts, 646; 2Thomp. on Neg. 836, cit- 
ing many authorities in note 3; Ellis v. Tel. Co., 13 
Allen, 226; Grinnell v. Tel. Co., 113 Mass. 301; Tel. Co. 
v. Carew, 15 Mich. 525; Binney v. Tel. Co., 18 Md. 358; 
Breese v. Tel. Co., 45 Barb. 274; reaffirmed, 48 N. Y. 
132; Aiken v. Tel. Co.,58S. C. 358. 

As our Legislature however has delegated to tele- 
graph companies the power to exercise the right of 
eminent domain, and as their employment is quasi 
public, they should so far be governed by the law ap- 
plicable to common carriers, that the general duty 
devolves upon them to serve the public, and act impar- 
tially and in good faith to all alike, and to send mess- 
ages in the order received. But they are not, as is 
the general rule with common carriers, insurers simply 
by reason of their occupation, but are held only to a 
reasonable degree of care and diligence in proportion 
to the degree of responsibility, and it follows that they 
have the right, in a proper manner and within a proper 
limitation, to restrict their liability for damages. 
Otherwise, as said by Lord Chief Justice Jervis, in 
McAndrews v. Tel. Co., they ‘‘would become what it 
is not pretended that they are, general insurers against 
loss arising from casualties over which they have no 
control.” 17 C, B. 13; Breese v. Tel. Co., 48 N. Y. 132; 
Ellis v. Tel. Co., 13 Mass. 226; Tel. Co. v. Gildersleeve, 
29 Md. 246; Hibbard v. Tel. Co., 83 Wis. 565. 

In accordance with these principles, and which have 
been often recognized by the legislative departments 
also, it may now be considered as settled law, that 
telegraph companies can, by express contract or by 
proper rules and regulations contained in printed 
notices, or otherwise, and brought to the knowledge 
of those with whom they deal, under such circum- 
stances as to create an implied contract, limit their 
liability for delays and errors in transmitting and de- 
livering messages, except when caused by the miscon- 
duct, fraud or want of due care on the part of the 
company, its servants or agents. 

In cases of this character that exemption from lia- 
bility cannot be claimed for such misconduct, fraud, 
or want of due care, is a cardinal doctrine of the com- 
mon law which has become deeply rooted into our own 
jurisprudence, and the wisdom of which has received 
the sanction of ages. 2 Sedg. on Dam. (7th ed.) 130; 2 
Redf. on Railw. (4th ed.) 290; 2Thomp. on Neg. 839, 
§4; Tel. v. Carew, 15 Mich. 525; Ellis v. Tel. Co., 13 
Allen, 226; Birney v. Tel. Co., 18 Md. 358; Tel. Co. v. 
Gildersleeve, 29 id. 232; Breese v. Tel. Co., 45 Barb. 274; 
reaffirmed, 48 N. Y. 132; Camp v. Tel. Co., 1 Mete. 
(Ky.) 164; Passmore v. Tel. Co., 78 Penn. 238; Aiken 
v. Tel. Co., 58. C. 358. 
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What rules and regulations are reasonable and what 
are not has given rise to many judicial decisions. 

That they can so limit their liability in regard to 

night messages, which are more subject to delay from 
natural and other causes, that would readily suggest 
themselves, would seem very reasonable, and particu- 
larly when the party who avails himself of that kind 
of message, at a reduced rate, does so voluntarily in 
preference to what is known as a day message. 
_ We fail to perceive, on principle, why in such case 
the parties may not, as they did here, agree upon a 
sum certain in the nature of liquidated damages for 
an error or delay arising from other cause than mis- 
conduct, fraud, or the want of proper care as above 
shown. Aiken v. Tel. Co., 5S. C. 358. 

If the testimony. however should show that the fail- 
ure to properly transmit or deliver a message arose 
from such misconduct, fraud or want of due care, then 
it might be very seriously questioned indeed whether 
the same reasons of public policy which prohibited 
exemptions from liability on these grounds would not 
also prohibit a limitation upon the true amount of 
damages which should be recovered, telegraphic com- 
munication having become now almost a social as well 
as a commercial necessity, and the want of competing 
lines, giving to the company greatly the advantage 
ground over the public. 

This question however is not necessary to the pres- 
ent appeal, and not having been fully argued by coun- 
sel we do not make any decision upon it. 

Bartlett v. Tel. Co., 62 Me. 209, was a suit for damages 
caused by an errorin a night message, and was based 
upon the reasoning in the preceding case of True v. 
Tel. Co., 60 id. 9, to the effect that the company could 
not, on grounds of public policy, claim a general and 
unlimited exemption from any and all liability beyond 
the sum paid, ‘from whatever cause accruing,’’ not 
excepting even gross negligence or the want of the 
lowest degree of care. That this was in effect no con- 
tract at all as the company was not bound either to 
transmit it correctly or to deliver it when transmitted ; 
and that the agreement in case of failure to simply re- 
pay the money received was no sufficient considera- 
tion. That the construction placed upon the contract, 
in the case of True y. Tel. Co., was a strained one, is 
clearly shown in acomment on that case in Aiken v. 
Tel. Co.,58. C. 374, and in Grinnell v. Tel. Co., 113 
Mass. 305, it is said by Gray, chief justice, that the opin- 
ion of the majority of the court in True v. Tel. Co., 
supra, appears to be founded on a false analogy be- 
tween telegraph companies and common carriers, and 
is opposed in a very able dissenting opinion by Chief 
Justice Appleton. 

We do not admit the correctness of the principle 
announced in the above case of Bartlett v. Tel. Co., 62 
Me. 209, that if there is expressed in the contract an 
invalid ground upon which exemption is claimed by 
the company, that this taints the whole contract, and 
will render void other grounds therein contained which 
may be valid. Such has not been the rule in other 
courts of high standard. MacAndrew v. Tel. Co., 17 
C. B. 3; Ellis v. Tel. Co., 13 Allen, 226; Passmore v. 
Tel. Co., 78 Penn. 245. 

It is a well known rule of construction that one part 
of a law may be unconstitutional and hence void and 
another part valid, and we think the same principle 
would apply to a contract like the one under considera- 
tion. 

The other cases of night messages which have come 
under our observation are generally those in which 
the company is sought to be held liable, not as in the 
case now before the court, for an alleged error in the 
message, but for want of due care and diligence, either 
in not transmitting it at all or in not delivering it in 
due time, and which would come within one of the 





exceptions before shown, as not constituting a suffi- 
cient ground of exemption. 

Among the cases of night message which come 
within the above designatious may be mentioned the 
following: True v. Tel. Co., 60 Me. 9; Hibbard v. Tel. 
Co., 33 Wis. 559; Candee v. Tel. Co., 34 id. 471; Tel. Co. 
vy. Fontaine, 58 Ga. 433; and the cases cited by counsel 
for appellee, decided by our Court of Appeals at the 
late Galveston term. Tel. Co. v. Weiting. 

We are of the opinion that, the company had the 
right to make the limitation of their liability in regard 
to the night message under consideration, and that it 
was valid and binding to the extent to protect them 
from damages for an error in the transmission of the 
message, unless shown to have been occasioned by the 
misconduct, fraud, or want of due care of itself, its 
servants or agents; and that unless thus occasioned 
the measure of damages is the price agreed upon, ten 
times the value of the sum paid to transmit the mess- 
age. 

We are further of opinion that the mere fact that 
there may have been an error in the message as re- 
ceived by the operator at Austin and delivered to 
appellee, Neill, is not of itself, sufficient proof of neg- 
ligence to entitle the plaintiff to recover, as the error 
may reasonably be referred to some other cause em- 
braced within the exemption clause contained in this 
contract. Aiken v. Tel. Co., 58. C. 577; Sweatland v. 
Tel. Co., 27 Iowa, 455; Tel. Co. v. Gildersleeve, 29 Md. 
248. 

Another regulation of telegraph companies held to 
be reasonable by the great weight of authority is the 
right to demand, in a proper case, as a condition of 
liability, that the message be repeated at a reasonable 
cost. 2Sedg. on Dam. (7th ed.) 130; 2 Redf. Railw. 
290, § 17, note 15; 2 Thomp. on Neg. 841, §6; Tel. Co. v. 
Carew, 15 Mich. 525; Ellis v. Tel. Co., 13 Allen, 226; 
Redpath v. Tel. Co.,112 Mass. 71; Grinnell v. Tel. Co., 
113 id. 229; Mann v. Tel. Co., 37 Mo. 472; Breese v. 
Tel. Co., 45 Barb. 274; reaffirmed, 48 N. Y. 132; Camp 
v. Tel. Co., 1 Mete. (Ky.) 164; Passmore v. Tel. Co., 78 
Penn. St. 238; McAndrew v. Tel. Co., 17 C. B. 3; 8. C., 
33 Eng. L. & Eq. 180. 

The testimony of appellee, Neill himself, shows that 
upon the face of the message there was an ambiguity 
in the use of tho word ‘“have,’’? which required an ex- 
planation, and that for this purpose he went to the 
office to have the message repeated. That this was not 
done however for the reason that the operator said 
that it was correct as received by him. This was be- 
fore any damage had accrued, and when in all proba- 
bility it might have been avoided by having the mess- 
age repeated. We areof the opinion that in an action 
ex contractu, the failure to comply with such stipula- 
tion without sufficient excuse shown, would be such 
non-performance of an essential condition precedent, 
as should exonerate the company from greater liability 
than that agreed upon; and further, that in such case 
it would not bea sufficient excuse that reliance had 
been placed upon the subsequent declarations of the 
operator, that the message was correct as received by 
him; to permit this would be to allow the mere hear- 
say statement of an operator, whose business it was to 
send and receive messages, to ‘subsequently vary the 
terms of a prior contract. made by the principal, and 
this too not only without consideration but by releas- 
ing the consideration agreed upon for the guaranty 
against error. Tel. Co. jv. Gildersleeve, 29 Md. 248; 
Grinnell v. Tel. Co., 113 Mass. 306-7; Sweetland v. Tel. 
Co., 27 Iowa, 458; Aiken v. Tel. Co., 58. C. 377. 

We are further of opinion that in an action ex delicto 
where from the face of the message or otherwise, 
knowledge is brought home to the party to whom the 
message is sent, that there is a probable error, that 
the failure to have the message repeated, where this 
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can be done before the damage ‘has accrued, would be 
such contributory negligence as should defeat his right 
to recover. Passmore v. Tel. Co., 78 Penn. St. 238, was 
like the case now under consideration, a suit for dam- 
ages, foran error in a message relating to the sale of 
land. The message as received to be transmitted was 
as follows: “I hold the Tibbs tract for you; all will be 
right.’’ As delivered by the company, “I sold the 
Tibbs tract for you,”’ etc. In that case it was held that 
the failure to have the message repeated was such con- 
tributory negligence as relieved the company from 
liability. 

Besides it is a salutary principle of law that every 
one, as far as practicable, should endeavor to avert the 
damages which may be occasioned to him by the 
wrongful act of another; that he should not suffer 
damages to accumulate which by reasonable exertion 
he might have avoided. 1Sedg. on Dam. (7th ed.) 
164-5; Champion v. Vincent, 20 Tex. 816; Mather v. 
Butler Co., 28 Iowa, 253; R. Co. v. Rodgers, 24 Ind. 
103; Heavilon v. Kiramer, 31 id. 241; State of Mo. ex 
rel. Rice v. Rowell, 44 Mo. 436. 

Whether under this principle appellee, Neill, should 
not have sought to lessen the damage by instituting 
suit against his vendee, Johnson, to cancel his deed on 
the ground of mistake, and if necessary have made the 
company a party to the suit, is worthy of serious con- 
sideration, but in regard to which we do not feel pre- 
pared to give an opinion. 

That the notice accompanying the message in terms 
applied to those sent east of the Mississippi river 
should not, in our opinion, in the present case, prevent 
its application to one sent west of that river. That 
part of the notice was evidently a mere form, and its 
real essential requisites were agreed to by the parties, 
and hence would apply to the case under consideration. 

As the cause wus submitted to the court without the 
intervention of a jury, and as the record does not dis- 
close any special findings of law or fact by the learned 
judge presiding, we are not advised of the particular 
ground upon which his judgment was based. As 
however it is evident that it must have been some 
view of the law inconsistent with this opinion, the 
judgment below is reversed and cause remanded. 


—__ + —_—_—_ 


FRAUD AT ELECTION A COMMON-LAW 
OFFENSE. 


PENNSYLVANIA SUPREME COURT, MAY 2, 1881. 


COMMONWEALTH OF PENNSYLVANIA V. MCHALE. 


Fraud committed at an election of public officers is an indicta- 
ble offense at common law. 


NDICTMENTS against defendants McHale and two 
Kellys for offenses connected with an election of 
public officers. The facts appear in the opinion. The 
indictments were quashed by the court below and the 
Commonwealth took a writ of error. 


Guy E. Farquhar, C. W. Wells and John F. W. 
Hughes, for plaintiff in error. 


Lin Bartholomew, James B. Reilley and John B. 
Ryon, for defendants in error. 


Paxson, J. The court below quashed the indict- 
ment in each of the above cases, upon the ground that 
the offenses charged were barred by the statute of 
limitations. If, as was assumed by the learned judge, 
the indictments are under the act of July 2, 1839, and 
its supplements, and the limitation in said act is not 
enlarged by the 77th section of the Criminal Procedure 
Act of 31st of March, 1860, his conclusion is not inac- 
curate. A careful comparison of the several indict- 


ments with the act of 1839 and its supplements, leads 





us to the conclusion that they are not laid under it 
and hence do not come within its limitation. One of 
them, Commonwealth v. John J. Kelly, No. 300, January 
term, 1880, may have been intended to come within 
the provisions of section 106 of said act; but the in- 
dictment does not charge the precise offense defined in 
said section, although it does one of a similar nature. 

Nor are we able to find any other act of assembly 
which will sustain these indictments. If however the 
acts charged are offenses at common law, they would 
not come within the limitation claimed for the act of 
1839. The 178th section of the Crimes Act of 31st of 
March, 1860, P. L. 425, provides that “every felony, 
misdemeanor or offense whatever, not specially pro- 
vided for in this act, may and shall be punished as 
heretofore.”’ This is asaving section, leaving every 
crime not specially provided in this act punishable as 
heretofore. Report on Penal Code, 37. Under it an 
indictment will lie against a woman as a common 
scold. Commonwealth v. Mohn, 2 P. F. 8. 243. 

The indictment against Anthony McHale contains 
three counts. In the first count it is charged that 
“intending to procure a false count and return of the 
votes cast by the electors,” etc., he did ‘‘ make false 
and fraudulent entries in the books kept by the clerks 
at said election, in said election district, which books 
are commonly known as the lists of voters of the 
names of divers persons, to wit: twenty-one persons, 
whose names are as follows,”’ etc. The second count 
charges that with like intent he did ‘ deposit among 
the ballots cast at said election, in said election dis- 
trict, by the electors voting thereat, false and fraudu- 
lent ballots of a large number, to wit: twenty-one 
ballots,” etc. The third count charges that with like 
intent he did, ‘‘with the connivance of the election 
officers holding said election, undertake and assume to 
count the ballots cast by the electors voting at said 
election, in said election district, and did falsely, fraud- 
ulently, maliciously and unlawfully make a false and 
fraudulent count of said ballots, as to make it appear 
that two hundred and eleven votes were deposited for 
one Adolph W. Schalck for the office of district attor- 
ney, when in truth and in fact he did not receive more 
than one hundred and eighty-five votes,”’ etc. 

The indictment against James T. Kelly charges that 
with a similar intent to procure a false count he did 
“deposit among the ballots cast at said election, in 
said election district, by the electors voting thereat, 
false and fraudulent ballots of a large number, to wit, 
twerty-one ballots.” 

The indictment against John J. Kelly charges sub- 
stantially the same offense as is set out in the first 
count of the indictment against McHale. 

Some of these offenses, perhaps all of them, are in- 
dictable under the act of 1839 and its supplements, 
when committed by election officers. The defendants 
were not election officers; at least they were not in- 
dicted as such. 

It must be conceded that offenses which strike at the 
purity and fairness of elections are of a grave charac- 
ter. Are they indictable at the common law? This 
is aserious and at the sume time comparatively new 
question. In considering it we have little in the way 
of authorities to guide us. 

It was assumed by the learned counsel for the de- 
fendants that an indictment will not lie at common 
law for such acts. In their printed argument they 
dismiss the subject with this brief remark: ‘ Offenses 
against the election laws are unknown to the common 
law; they are purely and exclusively of statutory ori- 
gin.”’ It may safely be admitted that if the question 
depends npon the fact whether a precise definition of 
this offense can be found in the text-books, or perhaps 
in the adjudged English cases, the law is with the de- 
fendants. This however would be a narrow view, and 
we must look beyond the cases and examine the prin- 
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ciples upon which common-law offenses rest. It is not 
so much a question whether such offenses have been so 
punished as whether they might have been. 

What is a common-law offense? The highest au- 
thority on this point is Blackstone. In chapter 18 of 
volume 4 of Sharswood’s edition, it is thus defined: 
“The last species of offenses which especially affect 
the Commonwealth are those against the public police 
oreconomy. By the public police or economy I mean 
the due regulation and domestic order of the kingdom, 
whereby the individuals of the State, like members of 
a well-governed family, are .bound to conform their 
general behavior to the rules of propriety, good neigh- 
borhood and good manners, and to be decent, indus- 
trious and inoffensive in their respective stations. This 
head of offenses must therefore be very miscellaneous, 
as it comprises all such crimes as especially affect public 
society and are not comprehended under any of the 
four preceding series. These amount some of them to 
felony and others to misdemeanors only.’’ The learned 
author then proceeds to define certain offenses of both 
classes, Which are among the crimes against the public 
police or economy. The felonies I will omit. The 
misdemeanors are: (1) Common or public nuisances, 
of which a large variety are given, commencing with 
obstructions to public highways and ending with com- 
mon scolds. (3) Sumptuary laws. (4) Gaming. (5) 
Destroying game. These as the text shows are but 
illustrations. A large number of these and other 
common-law offenses are now and have for many years 
been regulated by statute in England. But in most 
instances the statute is merely declaratory of the com- 
mon law; the object being to define the crimes with 
greater accuracy or to increase the punishment. 

The above quotation from Blackstone is in harmony 
with other approved text writers. Bishop, in his work 
on Criminal Law, vol. 1, §§911 and 922, says: ‘‘The 
government requires its subjects to do more than sim- 
ply abstain from attempting its overthrow. It requires 
them to give, when called upon, their active assistance 
to it, and at all times to refrain from casting obstruc- 
tions in the way of its several departments and func- 
tions. Therefore every violation of these duties being 
sufficient in magnitude for the law to regard is crimi- 
nal. * * * Weosee it tobe of the highest importance 
that persons be elected to carry on the government in 
its various departments, and that in every case a suit- 
able choice be made. Therefore any act tending to 
defeat these objects, as forcibly or unlawfully prevent- 
ing an election being held, bribing or corruptly influ- 
encing an elector, casting more than one vote, is 
punishable under the criminal common law.” Mr. 
Wharton, in his work on Criminal Law, vol. 1, § 6, 
places the giving of more than one vote at an election 
as among the misdemeanors at common law. The Su- 
preme Judicial Court of Massachusetts, in two cases, 
has recognized the same doctrine. The first was Com- 
monwealth v. Silsby, 9 Mass. 417, which was an indict- 
ment charging that the defendant did ‘‘ willfully, 
fraudulently, knowingly and designedly give in more 
than one vote for the choice of selectmen of the said 
town of Salem at one time of balloting.” After con- 
viction the defendant moved in arrest of judgment 
that there was no statute covering the offense. It was 
said by the court: ‘*There cannot be a doubt that the 
offense described in the indictment is a misdemeanor 
at common law. It is a general principle that where a 
statute gives a privilege and one willfully violates such 
privilege, the common Jaw will punish such violation. 
In town meetings every qualified voter has equal rights 
and is entitled to give one vote for every officer to be 
elected. The person who gives more infringes and 
violates the rights of other voters, and for this offense 
the common law gives the indictment. The other case 


is Commonwealth v. Hoxey, 16 Mass. 385. The defend- 
ant was charged with disturbing a town meeting, as- 





sembled to make choice of town officers for the politi- 
cal year then ensuing, and that the said defendant 
‘intending as much as in him lay to prevent the choice 
of said selectmeu, according to the will of the electors 
and to interrupt the freedom of election, unlawfully 
and disorderly did openly declare that the old select- 
men should not be chosen, aud attempted repeatedly 
to take from the box, which contained the ballots of 
the electors, the votes of the electors,” etc. The de- 
fendant pleaded guilty to the indictment and moved 
in arrest of judgment ‘because the said indictment 
purports to be grounded upon a statute law of the 
Commonwealth; whereas there is no such statute in 
the State making the facts set forth in the indictment 
an offense against the Commonwealth, and because the 
facts set forth in the indictment do not amount to an 
offense at common law.’”’ The court, after admitting 
there was no statute to meet the case, proceeds to say: 
‘*The remaining question is, do the facts charged 
amount to an offense at common law? On this ques- 
tion we entertain no doubts. Here was a violation 
and rude disturbance of the citizens lawfully assem- 
bled in town meeting, and in the actual exercise of 
their municipal rights and duties. The tendency of 
the defendant’s conduct was to a breach of the peace, 
and the prevention of elections necessary to the or 
derly government of the town and due management 
of its concerns for the year. Itis true that the com- 
mon law knows nothing perfectly agreeing with our 
municipal assemblies; but other meetings are well 
known and held in England, the disturbance of which 
is punishable at common law asa misdemeanor. In 
this Commonwealth town meetings are recognized in 
our Constitution and laws, and the elections made and 
business transacted at these meetings lie at the founda- 
tion of our whole civil policy. If then there were no 
statute prohibiting disorderly conduct at such meet- 
ings, an indictment for such conduct might be sup- 
ported.’’ While the court put this case partly upon 
the ground that the defendant’s conduct tended toa 
breach of the peace, it is evident the principal reason 
was the interference with the rights of the electors, 
which, as the learned judge truly said, “lie at the 
foundation of our whole civil policy,’’ and it may be 
safely assumed that every fraud upon the ballot tends 
directly to a breach of the public peace, if not to revo- 
lution and civil war. 

We are of opinion that all such crimes as especially 
affect public society are indictable at common law. 
The test is not whether precedents cun be found in 
the books, but whether they affect the public police or 
economy. 

It needs no argument to show that the acts charged 
in these indictments are of this character. They are 
not only offenses which affect public society, but they 
affect it in the gravest manner. An offense against the 
freedom and purity of the election is a crime against 
the nation. It strikes at the foundation of republican 
institutions. Its tendency is to prevent the expression 
of the will of the people in the choice of rulers and to 
weaken the public confidence in elections. When this 
confidence is once destroyed the end of popular gov- 
ernment is not distant. Surely if a woman’s tongue 
can so far affect the good ef society as to demand her 
punishment as a common scold, the offense which in- 
volves the rights of a free people to choose their own 
rulers in the manner pointed out by law is not beneath 
the dignity of the common law, nor beyond its power 
to punish. The one is an annoyance to a small portion 
of the body politic, the other shakes the social fabric 
to its foundations. 

We are of opinion that the offenses charged in these 
indictments are crimes at common law. We regard 
the principle thus announced as not only sound but 
salutary. The ingenuity of politicians is such that 
offenses against the purity of elections are constantly 
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liable to occur which are not specifically covered by 
statute. It would bea reproach to the law were it 
powerless to punish them. 

It follows from what has been said that it was error 
to quash the indictments. 

The judgment is reversed in each case and a proce- 
dendo awarded. 


———__.—___——. 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION —TO RECOVER MONEY PAID ON CONTRACT 
FOR SALE OF LANDS— PARTY IN DEFAULT MAY NOT 
MAINTAIN — TENDER OF DEED— PAROL ADDITION TO 
CONTRACT UNDER SEAL. — Plaintiff's assignor was 
vendee in acontract under seal for the purchase of 
real estate. Defendant was the vendor. The con- 
tract called for the payment of $2,000 on the day of its 
making, and that sum the vendee then paid. There 
was no time or place named in the contract for the 
performance of any other part of the agreement, 
though the vendee was to make further considerable 
payment of money and to give a bond and a mortgage 
on the lands, and the vendor was to give a deed for 
them. The parties met however on the first day of 
April, then next, with a view to perform. The vendor 
then produced the deed, told the vendee that he had 
it and was ready, laid it upon the table and told the 
vendee that it was there. The vendee was not ready 
to perform, and asked further time to get ready 
thereto. The parties, by writing, not under seal, on 
the contract, agreed upon the Ist day of May, then 
next. On that day they met. The vendor had his 
deed, told the vendee that he was all ready, and laid 
it upon the table. The vendee was not ready and so 
stated, saying that he could not get the money; could 
not get the place; that he was not ready, and asked 
for more time. The vendor replied that he should not 
give him another day. The parties did no more on 
that day. They did not meet again for the purpose of 
performance, nor did either afterward offer or demand 
performance. The vendor afterward sold the lands to 
another person and kept the $2,000, to recover which 
this action was brought. eld, that the action would 
not lie. The plaintiff could not sustain it on the 
ground that there was no tender of a deed, so as to 
put the vendee in default and entitle the vendor to 
rescind and keep the money paid. Although as a gene- 
ral rule where the vendee in such a contract has per- 
formed his part of it up toagiven period, he cannot 
be put in default for non-performance further without 
atender to him of a deed and a demand for what 
more is to be done by him (Leaird v. Smith, 44 N. Y. 
618; Johnson v. Wygant, 11 Wend. 48) and tender 
means physical production of the deed and reaching 
out with words of offerof it to the vendee. The rule 
is sometimes stated less strictly, namely, that there 
must be proof of tender or of readiness or willingness 
to convey, or that there must be performance or some- 
thing equivalent to it. Beecher v. Conradt, 13 N. Y. 
108; Carman v. Pultz, 2lid. 47. A refusal to accept 
a formal tender, if made, excuses from making it 
(Blewett v. Baker, 58 id. 611), or performance may be 
waived. Nelson y. Plimpton F. P. El. Co., 55 id. 480; 
Bakeman v. Pooler, 15 Wend. 637. Though rigid rules 
are better than uncertain (Dunham vy. Jackson, 6 id. 
34), the law does not ask the doing of a vain thing. In 
this case the vendor was prepared and the vendee re- 
fused to complete, knowing this, and that the vendor 
would give no more time than that day. The agree- 
ment of the parties to meet on the Ist of May was not 
the alteration of a sealed contract by one not under 
seal. The sealed contract was silent as tu the time and 
place of meeting. See Dominick v. Michael, 4 Sandf. 
874; Havens v. Patterson, 43 N. Y. 218. In the latter 


case it is declared that it is never permitted either at 








law or in equity for one to recover back money paid 
on an executory contract that he has refused or neg- 
lected to perform. See, also, Ketchum v. Evertson, 
13 Jobns. 359; Stephens v. Beard, 4 Wend. 604; Page 
v. McDonald, 55 N. Y. 299. Judgment affirmed. Law- 
rence v. Miller. Opinion by Folger, C. J. 

[Decided Oct. 4, 1881.] 


CONTRACT — CONSTRUCTION OF — WHAT IS NOT PART- 
NERSHIP — PRACTICE—NO APPEAL TO COURT OF Ap- 
PEALS FROM INTERLOCUTORY JUDGMENT. — (1) By an 
agreement between W. and the firm of M. & S. for the 
manufacture and sale of a medicinal compound, the firm 
was to be the general agents of W. for the sale of the 
compound, W. agreeing to furnish the goods to the 
firm for twenty years and to allow them as commis- 
sious fifty per cent of all the net proceeds of all sales 
thereof. If he should desist from manufacturing the 
compound during the agreed time, the firm was to 
have the sole right to manufacture and sell it upon 
paying fifty per cent of the proceeds, exclusive of all 
expenses whatever. It was also agreed that whena 
specified amount should have been paid W. from the 
sales, the recipe and process for manufacturing the 
compound was to belong to W. and the firm in equal 
shares of one-half each, and to their heirs and assigns 
forever. The sum agreed was paid W. from the sales, 
In an action by the assignee of W. against the firm for 
an accounting, held, that the firm was not entitled to 
deduct as expenses sums embezzled by its agents or 
employees, appointed for the sale of the compound, 
on the ground that W. and the firm were partners in 
thé manufacture and sale of the compound. Mass. 
Life Ins. Co. v. Carpenter, 49 N. Y. 668. It was not 
the intention of the parties to the agreement that they 
should be partners. (2) There is no provision of law 
which authorizes an appeal to this court from an in- 
terlocutory judgment or from an order affirming such 
judgment. Anappeal may be taken to the General 
Term from such a judgment (Code Civ. Pr., § 1349), 
but it cannot be reviewed by appeal to this court until 
after final judgment has been rendered. Code Civil 
Pr., § 190, subd. 1, § 1556. Appeal of plaintiff dismissed 
and order affirmed. Walker v. Spencer. Opinion by 
Rapallo, J. 

[Decided Oct. 4, 1881.] 


CRIMINAL LAW — INDICTMENT FOR DEALING IN LOT- 
TERY TICKETS — DUPLICITY. — An indictment charged 
that R. “did unlawfully and knowingly offer to vend 
and to sell, and to barter and to furnish, and to supply 
and to procure, and to cause to be furnished and pro- 
cured to and for one Authony Comstock, a certain 
paper and instrument purporting to be a ticket of a 
certain lottery. Held, that the indictment was not 
assailable for uncertainty, repugnancy or duplicity. 
It did not charge two separate offenses of a sale to 
Anthony Comstock and asale to some third person 
for Anthony Comstock. A sale to him might also be 
for him; that is,/for his use and benefit. Even if such 
a construction was not permissible, the indictment 
charges not asale but an offer to sell to and procure 
for Anthony Comstock the lottery ticket. It was the 
illegal offer, the prohibited temptation forbidden by 
the statute that was alleged. Such offer was a single 
offense, and none the less so because it embraced seve- 
ral things, each and all of which were illegal. Judg- 
ment affirmed. Reed v. People of New York. Opin- 
ion by Finch, J. 

[Decided Oct. 11, 1881.] 


WITNESS —DECEASED PARTY — WHEN LIVING PARTY 
MAY TESTIFY.—H., a party defendant in this action 
on a former trial, was examined and cross-examined 
as a witness, giving material evidence bearing upon 
the inception and consideration of anote. He died 
before the last trial of the case and upon that occasion 
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his testimony upon the former trial was read in evi- 
dence. The direct examination was read in behalf of 
Meyer, also a defendant. Among the questions asked 
was what K., an indorser, gave him for the note. H. 
replied that K. gave him nothing, but added, not in 
response to the question, ‘‘but I paid for the note to 
Mr. Meyer.”’ This statement was material to the 
plaintiff and adverse to the theory of the defense. 
Plaintiff also read his own cross-examination of H., 
wherein H. explained this statement so as to make a 
distinct statement that Meyer was indebted to H. in 
the amount of the note, for which consideration the 
note was given. Held, that under the exception in 
Code Civ. Pr., § 829, Meyer was entitled as a witness 
to contradict the statement of H. Judgment re- 
versed and new trial granted. Potts v. Meyer. Opin- 
ion by Finch, J. 

[Decided Oct. 11, 1881.] 


—— CONVICTED OF CRIME NOT COMPETENT IN CRIMI- 
NAL ACTION UNDER CODE Civ. PR., § 832, BEFORE 1879 
— PROOF OF CONVICTION. —(1) The provision of the 
Code of Civil Procedure, section 832, as amended in 
1877 and 1878, but before the amendment of 1879, that 
“a person who has been convicted of a crime or mis- 
demeanor is, notwithstanding, a competent witness, 
but the conviction may be proved for the purpose of 
affecting the weight of his testimony,’’ did not apply 
to criminal actions, so as to make one convicted of a 
felony acompetent witness therein. This Code was 
intended to apply only to civil actions and proceedings 
except when otherwise provided. See Explanatory 
Act, Laws 1876, ch. 449, (2) The testimony of sucha 
witness, without objection at the time, to his convic- 
tion and sentence, and that he has not been pardoned, 
is sufficient. To render the objection that the record 
should be produced to establish the conviction, etc., 
available, it must be taken when the evidence is offered 
and when it is capable of being obviated, otherwise it 
will be deemed waived. See, as to the proof of con- 
viction, Hilts v. Colvin, 14 Johns. 182; King v. Inhab- 
itants of Castell, 8 East, 77; Newcomb v. Griswold, 24 
N. Y. 298. In Priddle’s case, Leach Cas. Cr. Law, 
No. 204, a witness was asked on his examination on 
his voir dire, whether he had not been convicted of a 
conspiracy and seutenced to Newgate for two years, 
and answering without objection in the affirmative, his 
testimony was rejected. Judgment reversed and new 
trial ordered. Perry v. People of New York. Opinion 
by Rapallo, J. 

[Decided Oct. 11, 1881.] 
———__>—_—__—_—_. 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 





ATTORNEY'S LIEN — SUBJECT TO SET-OFF. — An at- 
torney’s lien upon a judgment is subject to any exist- 
ing right of set-off in the other party to the suit. 
Gager v. Watson, 11 Conn. 168; Ex parte Lehman, 59 
Ala. 631; Wright v. Treadwell, 14 Tex. 255; Currier v. 
Railroad Co., 37 N. H. 223; Mohawk Bank v. Bur- 
rows, 6 Johns. Ch. 317; Porter v. Lane, 8 Johns. 357; 
Nicoll v. Nicoll, 16 Wend. 446; Hurst v. Sheets, 21 
Iowa, 501. U.S. Cire. Ct., Iowa, July 16, 1881. National 
Bank of Winterset v. Eyre. Opinion by McCrary, C. J. 


EsTOPPEL— BETWEEN PRIOR AND SUBSEQUENT 
PURCHASERS OF LAND. — In an action brought bya 
subsequent purchaser for the recovery of land, held, 
that a prior purchaser is estopped from asserting his 
title, where, to the inquiry of such subsequent pur- 
chaser, whom he knew to be bargaining with the orig- 
inal owner for its purchase, he denied all interest in it. 
Held, also, that a judgment creditor of the prior pur- 
chaser, who urged such subsequent purchaser to pur- 





* Appearing in 8 Federal Reporter. 





chase, stating that the title was clear, was also estop- 
ped. U. 8S. Cire. Ct., W. D. Pennsylvania, July 31, 
1881. McBane v. Wilson. Opinion by Acheson, D. J. 


MARITIME LAW —STATUTORY REMEDY FOR INJURY 
TO EMPLOYEE ON STEAMBOAT.—The remedy given by 
United States Revised Statutes (§ 4493), for an injury to 
an employee on a steam-vessel is merely cumulative, 
and does not exclude the right to any other remedy 
forsuch injury which may be given by the general ad- 
miralty law. Brown v. The Cage, 1 Wood, 404. U. 8. 
Dist. Ct., Oregon, Sept. 8, 1881. The Clatsop Chief. 
Opinion by Deady, D. J. 


NEGLIGENCE — INJURY BY RAILROAD TRAIN TO 
TRAVELLER AT PRIVATE CROSSING — DUTY OF COM- 
PANY AND TRAVELLER. — In an action against a rail- 
road company for the death of plaintiff's intestate, 
who was killed by defendant’s train at a private cross- 
ing, instructions to the jury that although there was 
no statutory obligation which required the railroad 
company to ring a bell when approaching a private 
crossing, the jury might find it was negligence to omit 
to do this when running at a high rate of speed, at a 
time when the view of the train was so obstructed by 
cars on aside track as to render the use of the crossing 
peculiarly hazardous; that a railroad company ordi- 
narily has the right to run its trains at anyrate of 
speed it thinks proper, but that the condition of the 
crossing might impose some restrictions upon this 
right, and under the circumstances the jury might pred- 
icate negligence upon excessive speed; that one using 
such crossing must use all his faculties to ascertain 
whether or not he could doso safely; that one has the 
right to assume that the company would use more 
than ordinary care in approaching a crossing so ob- 
structed, —held, to be unexceptionable. Continental 
Improvement Co. v. Stead, 95 U. 8. 161; Cordell v. N.Y. 
Cent. R. Co., 70 N. Y. 119; Johnson v. Hudson River 
R. Co. 20 id. 65; Newson v. New York Cent. R. Co., 
29 id. 383; Liddy v. St. Louis R. Co., 40 Mo. 507; Lang- 
hoff v. Milwaukee, etc., R. Co., 19 Wis. 489; Hegan v. 
Eighth Avenue R. Co., 15 N. Y. 383; Pennsylvania R. 
Co. v. Ogier, 35 Penn. St. 60, 72; Kellogg v. New York 
Cent. R. Co., 79 N. Y. 72. U.S. Cire. Ct., N. D. New 
York, Sept. 1, 1881. Thomas v. Delaware, Lackawanna 
& Western Railroad Co. Opinion by Wallace, D. J. 


PATENT — INFRINGEMENT — DAMAGES — MUST BE 
PROVED — WHERE BUT ONE ELEMENT IN MACHINE 
COMPOSED OF SEVERAL INFRINGED. — When a patent 
covers but one of many features of a machine, the 
gains on the whole machine cannot be reckoned as 
damages for infringement thereof, but only the gains 
arising from the use of the special device or element 
claimed by such patent. Seymour v. McCormick, 16 
How. 490; Mowry v. Whitney, 14 Wall. 626; Cawood 
Patent Case, 94 U.S. 710. Where a machine is com- 
posed of several elements, only one of which infringes 
a patent, the others making the whole acomplete and 
operative mechanism, being covered by patents in 
which the complainant has no interest, or are public 
property, the complainant cannot recover profits made 
by the use of such parts, even in combination with his 
device. The complainant must show his damages by 
reason of the infringement by evidence. They must 
be proved, and not jumped at. They are not to be 
presumed. Philp v. Nock, 17 Wall. 460; Blake v. 
Robertson, 94 U.S. 733. Where the defendant shows 
by affirmative proof that his machine derived no in- 
creased value iu the market from the use of the infring- 
ing element, the complainant can only recover nominal 
damages. U.S. Circ. Ct., N. D. Illinois, July, 1881. 
Calkins v. Bertrand. Opinion by Blodgett, D. J. 

STATUTORY CONSTRUCTION — REPEAL — JURISDIC- 
TION — OF SUITS BY AND AGAINST NATIONAL BANKS, 
—(1) An earlier statute is only repealed by a later one 
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when their provisions cannot be reconciled. A later 


statute which is general and affirmative in its provis- 
ions will not abrogate a former one which is particular 
or special. An exposition of astatute which will revoke 
or alter by construction of general words a previous 
general statute should not be adopted where the words 
may have their proper operation without it. The act 
of Congress, March 3, 1875, ‘“‘ to determine the jurisdic- 
tion of the Circuit Courts of the United States, to reg- 
ulate the removal of causes from the State courts, and 
for other purposes,’ did not repeal subdivision 10, 
section 629 of the Revised Statutes. (2) Circuit courts 
have jurisdiction over suits by or against National 
banks without regard to the questions in controversy. 
Where there are two districts ina State a National 
bank may bring a suit not of a local nature in the Cir- 
cuit Court of the one in which itis located, against two 
or more defendants, one or more of whom reside in the 
other district, if one of them resides in the district in 
which suit is brought. Cases referred to: Osborn v. 
United States Bank, 9 Wheat. 738; Foss v. First Nat. 
Bank of Denver, 1 McCrary, 474; Bank v. County of 
Douglas, 3 Dill. 298; Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 395. U. 8S. Cire. Ct., E. D. Missouri, 
Sept. 22, 1881. Third National Bank of St. Louis v. 
Harrison. Opinion by McCrary, J. 





GEORGIA SUPREME COURT ABSTRACT. 
OCTOBER 4, 1881. 


CONTRACT —FOR SERVICE BY THE MONTH.—If a 
servant be employed for five months at a specified rate 
per month, payable monthly, and pending the employ- 
ment he be wrongfully discharged, he may in his 
option sue at the end of each month, and a recovery 
for one month will be no bar to a suit at the end of the 
next month. Isaacs v. Davis. Opinion by Craw- 
ford, J. 


LIMITATION — ACTION FOR DIVORCE. — While lapse 
of time between the occurrence of a ground for di- 
vorce and the application therefor may be considered 
by the jury, and if not satisfactorily explained may 
be good ground for refusing the divorce, yet the stat- 
ute of limitations does not apply to bar such actions. 
Especially would the statute not apply to the ground 
of willful and continued desertion. Mosely v. Mosely. 
Opinion by Speer, J. 

MUNICIPAL CORPORATION—RIGHT OF, TO PASS ORDI- 
NANCE FOR SEIZURE AND SALE OF STRAY ANIMALS. — 
The charter of a municipal corporation contained a 
power to the council to pass all necessary rules, regu- 
lations and ordinances they might deem advisable in 
relation to dogs, hogs, horses, mules, and any other 
stock straying at large within its corporate limits; also 
the power to abate nuisances and a general police 
power. Held, that they were empowered to pass an 
ordinance requiring stray cattle to be impounded, and 
after being advertised for five days, sold, unless the 
owner should claim them and pay charges. Semble, 
that a like right would accrue under the general police 
power alone. It makes no difference that the owner 
of the stock isa non-resident. Mayor of Cartersviile 
v. Lanham. Opinion by Crawford, J. 


SALE—OF PERSONAL PROPERTY IN WAREHOUSE— 
DELIVERY. — An owner of cotton left it with a ware- 
houseman for sale, leaving also the warehouse receipt, 
on presentation of which alone the cotton was deliver- 
able; the agent of certain buyers contracted for the 
purchase of the cotton, indorsed on the receipt the 
price and his initials, and returned it to the ware- 
houseman for the purpose of collecting the purchase- 
price from the buyers. The warehouseman would not 
have delivered the cotton until paidfor. Before pre- 
sentation of the receipt the warehouse with the cotton 





still in it burned. Held, that the title had not passed 


to the purchasers. Sparrow v. Pate. Opinion by 
Speer, J. 
—_——___¢___ 


MICHIGAN SUPREME COURT ABSTRACT. 





CONSTITUTIONAL LAW — ELECTION TO PUBLIC oF- 
FICE NOT A CONTRACT. — D. was elected to the office 
of recorder of the city of W. for a term prescribed by 
the city charter, which also authorized as a compensa- 
tion for performing the duties of such office “such 
sums as the common council may allow.”’ At the 
time of D.’s election the salary of his office was fixed 
at $250 per annum; during his term it was reduced to 
$150 by the common council. Held, that the reduction 
was authorized, and was not in violation of the con- 
stitutional prohibition as to impairing the obligation 
of acontract. Nothing seems better settled than that 
an appointment or election toa public office does not 
establish contract relations between the person ap- 
pointed or elected and the public. The leading case 
of Butler v. Pennsylvania, 10 How. 402, has been uni- 
versally regarded as having settled that question; and 
ithas been followed by decisions in numerous cases, 
The salary or other compensation is therefore at the 
discretion of the legislative authority of the State, or 
of such other authority as the Legislature has seen fit 
to entrust it to. This was indirectly recognized in 
Chapoton v. Detroit, 88 Mich. 636. See, also, Cooley’s 
Const. Lim. (4th ed.) 336, note. Officers are created 
for the public good at the will of the legislative power, 
with such powers, privileges and emoluments attached 
as are believed to be necessary or important to make 
them accomplish the purposes designed. But except 
as it may be sustained by the Constitution the Legis- 
lature has the same inherent authority to modify or 
abolish that it has to create; and it will exercise it 
with the like considerations in view. Whoever accepts 
a public office must accept it with this principle of 
constitutional law in view; and if his compensation is 
reduced below what seems to him reasonable, it may 
bea hardship, but it is notalegalwrong. The legis- 
lative power is ample, and he is supposed to know 
when he takes the office that it is liable to be exercised. 
The legislative power to determine the compensation 
in respect to this office has been delegated to the com- 
mon council, and that body has exercised it. This is 
conclusive. City of Wyandolte v. Drennan. Opinion 
by Cooley, J. 

[Decided July 1, 1881.] 


LIBEL — JUSTIFICATION MUST BE APPLIED AS EX- 
PLAINED BY INUENDOES — PUBLISHING STATEMENTS 
OF OTHERS.— (1) When no defense is put in except the 
general issue, the language of a libel may be shown to 
fairly bear a mitigated sense. But when a libel is 
justified generally the doctrine is well settled that so 
far as the justification is concerned, it is justified as 
applied or explained by inuendoes, and therefore 
there is no justification made out by the evidence 
unless the facts are proven true as alleged in the decla- 
ration, and with the meaning there averred, unless 
with the aid of the colloquium such meaning is repug- 
nant. Townsend on Lib. & S., 8$ 212, 214, 215, 357, and 
notes; Bissell v. Cornell, 24 Wend. 354; Fidler v. Del- 
avan, 20 id. 57; Tillotsonv. Cheetham, 3 Johns. 56; Gage 
v. Robinson, 12 Ohio, 250; Helsham v. Blackwood, 5 
L. & Eq. 409; Lewis v. Clement, 3 B. & Ald. 702; 1 Chit. 
Pl. 483; Weiss v. Whittemore, 28 Mich. 366; Cresinger 
v. Reed, 25 Mich. 450; Bailey v. Kalamazoo Pub. Co., 
40 id. 251. Unless every material item of defamation 
is established the plaintiff must recover his damages 
for so much as is not fully justified. The truth of one 
part cannot deprive him of his action for that which 
is not shown tobetrue. (2) No doctrine is better set- 
tled than that a person has no more right to put in 
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circulation the opinions or statements of other persons 
concerning private character than he has to publish 
hisown When such publication is made it cannot be 
justified by the proof that such views were exposed 
or entertained ivery justification must stand on 
facts and not on opinions or hearsay. Any inferences 
warranted by evidence may be drawn by the jury, and 
of course may be pressed on their attention, but no 
man’s character can lawfully be assailed, and the ob- 
ject of every plea of justification is to directly assail 
it, by proof that other men do not have confidence in 
him, orspeak evilof him. Burt v. McBain, 29 Mich. 
260; Fowler v. Gilbert, 88 id. 292; Wakin v. Hall, L. 
R., 39 B. 396; McPherson y. Daniel, 19 B. & C. 263; 
Townsend on Lib. & S.,§ 211. Atkinson v. Detroit 
Free Press. Opinion by Campbell, J. 

(Decided June 29, 1881.] 


MASTER AND SERVANT — CO-SERVANTS — INSPECTOR 
OF CARS AND BRAKEMAN. — Plaintiff, a brakeman on 
defendant's railroad, was injured by having his arm 
crushed while coupling cars, the accident being caused 
by loose parts of two loaded cars received from another 
railroad connecting with defendants. By the statute 
defendant’s road was obliged to receive and forward 
cars of other railroad companies. Defendant employed 
inspectors to determine whether such cars were fit 
and safe, and there was nothing to indicate that there 
was any negligence in employing or retaining such 
inspectors. Held, that the inspectors were co-servants 
with plaintiff, and defendant was not liable for their 
negligence in allowing the cars to pass. The duty of 
the inspectors passing the cars from road to road is of 
no different nature from that of other persons who 
have similar duties of vigilance. Conductors and 
brakemen have similar precautions to exercise in their 
respective callings, and thesafety of such employees 
may be affected in numerous ways by neglect of care- 
ful scrutiny. They are in the strictest sense fellow 
servants whose acts are not independent in such a 
sense as to separate them from each other in the line 
of dangers. Mich. Cent. R.Co. v. Leahey, 10 Mich. 
199; Davis v. D.& M. Ry. Co., 20 id. 105; Mich. Cent. 
R. Co. v. Dolan, 32 id. 510; Fort Wayne & Sag. R. Co. 
v. Gildersleeve, 33 id. 183; Botsford v. M.C. R. Co., 
id. 256; C. & N. W. R. Co. v. Bayfield, 37 id. 205; G. 
R. & I. R. Co. v. Huntley, 38 id. 537; M. C. R. Co. v. 
Austin, 40 id. 247; Day v. T., C. S. & D. Ry. Co., 42 id. 
523; Quincy Mining Co. v. Kitts, id. 34; Mich. Cent. 
R. Co. v. Smithson, 45id. 199. Smith v. Potter. Opin- 
ion by Campbell, J. 

[Decided June 15, 1881.] 





PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


CoNTRACT — PROMISE TO MARRY—WHAT CONSTI- 
TUTES REFUSAL WHERE NO TIME FIXED. — A contract 
to marry without specification of time is a contract to 
marry within a reasonable time. Each party has a 
right to a reasonable delay ; but not to delay without 
reason, or beyond reason. The age of the parties and 
the pecuniary ability of the man to support a family 
are proper matters to consider in the reasonableness of 
the delay in a particular case. In this case the woman, 
plaintiff below, was twenty-three years of age when 
the defendant below first became her suitor. He was 
several years older. Her pecuniary means were quite 
limited. She was at service as a domestic servant. 
He was a well-to-do farmer, worth from $10,000 to 
$12,000. The promise was made, as she testified, in 
October, 1877, and repeated from time to time. She 
testified that he passed the evening of October 4, 1879, 
in her company, remaining until after twelve o’clock; 





that he left promising to call the next Sunday and take 
her tochurch. He came not. She had understood 
they were to be married the next winter. She soon 
heard that he was paying attention to another lady. 
The second Sunday passed without his coming. She 
then wrote him, expressing her regret at his not keep- 
ing his promise, and her grief and pain at his neglect 
of her, and at his attention to another girl, and asking 
his forgiveness for some remark she had previously 
made. To this letter he made no reply, and never vis- 
ited her after the previous 4th of October. Sunday 
evening thereafter she saw him at church in company 
with a young lady, and both looking at her in an in- 
sulting manner, but without speaking to her. Held, 
that a jury were justified in finding a refusal to marry. 
Marriage is a civil contract. A refusal to fulfill it may 
be as unmistakably manifested by conduct as by 
words. The true question was whether the acts and 
conduct of the defendant evinced an intention to be 
no longer bound by the contract. This has been held 
a correct rule in case of an agreement of sale of per- 
sonal property. Freeth v. Burr, L, R.,9C. P. 208. 
This ruie applies with greater reason to a marriage 
contract, which should rest on mutual affection. 
Wagenseller v. Simmers. Opinion by Mercur, J. 
[Decided May 2, 1881.] 


EQUITABLE ACTION—IN CASE OF MUTUAL FRAUD 
EQUITY WILL NOT RELIEVE. — Where in a sale of real 
estate neither party acted fairly, the agent of the 
vendor making representations as if he was an expert 
as to the existence of coal upon the property, which 
he did not know to be true and which he might have 
known to be false, and the vendee pretended to be in- 
different whether there was coal upon the property or 
not, and endeavored to mislead the vendor as to his 
purpose in purchasing the property, held, that equity 
would not interfere to relieve the vendee if the repre- 
sentations of the agent were untrue. There is a wide 
difference between the facts and circumstances neces- 
sary to move a chancellor to refuse the execution of a 
contract and those necessary to induce him to rescind 
it. In the one case interposition will be refused on the 
ground of improvidence, surprise or even mere hard- 
ship; in the other a court will act only on the ground 
of fraud, illegality or mistake. Graham v. Pancoast, 
6 Cas. 89; Edmonds’ Appeal, 7 P. F. S. 232; Yard v. 
Patton, 1 Har. 278; Stewart’s Appeal, 28 P. F. 8. 88; 
Rockafellow v. Baker, 5 Wr. 319. Lynch’s Appeal. 
Opinion by Gordon, J. 

[Decided March 21, 1881.] 


——¢—_——_ 


NEW BOOKS AND NEW EDITIONS. 


BAYLIES ON SURETIES AND GUARANTORS 


A Treatise on the Rights, Remedies and Liabilities of Sure- 
ties and Guarantors, and the application of the principles 
of suretyship to persons other than sureties, and to prop- 
erty liable as surety for the payment of money. By Ed- 
win Baylies, counsellor at law, New York. Baker, Voorhis 
&Co.: 1881. Pp. xlviii, 551. 


Ye rules of law concerning suretyship, though for 

the most part of early origin, have, like those in 
all branches of jurisprudence relating to business 
dealings among men, been greatly expanded, and in 
some respects changed or modified during the past 
twenty-five years. The commercial activity of to-day 
surpasses that of any former period to an extent that 
is almost beyond comparison is placing its impress 
upon our laws, oftentimes rendering them as un- 
like those that controlled the action of our fathers as 
their modes of communication were unlike ours. The 
underlying principles do not change, but the applica- 
tion of those principles to new circumstances develops 
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new ideas, which in time are formulated into rules 
that guide the dealings of the people, and that together 
make up the law. An increase of mercantile business 
has brought an increase of litigation, and as every 
contention is in some respect different from any that 
has gone before it, the court in each decision estab- 
lishes a new precedent to direct men in making their 
contracts or courts in interpreting them. 

As we have intimated, the law of suretyship has not 
escaped the influence of modern activity, which ren- 
ders many of the treatises of twenty-five years ago of 
comparatively little value to either the practitioner or 
the student. For this reason a new work upon the 
subject, if carefully written and accurate in its state- 
ments, is needed and will be welcomed. That the 
book before us meets the requirements mentioned a 
somewhat careful examination has satisfied us. The 
subject is treated in a systematic and logical manner, 
and the conclusions reached are stated clearly and 
definitely, and supported by sufficient authority. Not 
only are the principles established by adjudicated 
cases given, but the statute laws of the different States 
governing the contract of guaranty or that of surety- 
ship are set forth, and the distinctions between those 
two contracts intelligibly defined. 

The chapter upon the requirements of the statute of 
frauds is as excellent an exposition of that branch of 
the subject as we remember to have seen. 

The author cites authority discriminatingly, and so 
far as we can see, refers to all valuable cases, including 
the latest. 

In alldecisions embraced in the American Reports 
he refers to those reports, a circumstance that will 
give his work an additional value with very many 
practitioners. 

The book is well printed on good paper, and well 
bound; is carefully indexed, and in other respects 
made attractive. 


SmItH’s MANUAL OF CoMMON LAW. 


A Manual of Common Law, for practitioners and students, 
comprising the fundamental principles and the points 
most usually occurring in daily life and practice. By 
Josiah W. Smith, B. C. L., Q. C., retired judge of County 
Courts, and a Bencher of Lincoln’s Inn; editor of “Fearne’s 
Contingent Remainders,” and Mitford’s ‘*Chancery Plead- 
ings;” author > * A Compendium of the Law of Real and 
Personal Property,” “A Manual of Equity,” and “ A Man- 
ual of Bankruptcy ;*’ and one of the Consolidators of the 
Chancery Orders. Second American, from the ninth 
London edition. Revised and enlarged, with notes and 
references. By Edward Chase Ingersoll, of the Washing- 
ton bar. Editor of Smith's ‘‘ Manual of Equity ; *’ author 
of “Drafts of Proposed Codes’’ for the District of Colum- 
bia. Washington City. Wm. H. Morrison, 1881. 


The practicing lawyer in scanning the above title 
page will probably attach more importance to the large 
number of editions through which this work has passed 
than to the large number of titles of its author. The 
writer is a well known and approved author andjeditor, 
but he is hardly equal —nor is any one else — to the 
undertaking of stating the principles of the common 
law in 566 very small 12 mo. pages. What is stated is 
well stated — neatly, concisely, clearly, correctly. But 
we cannot understand how such manuals have such a 
large sale. They may answer as a sort of introduction 
for students, but to the practical lawyer they cannot 
afford much assistance. They are too ambitious and 
cover too much ground. Here is enough material for 
many manuals. Everybody knows Mr. Stephen’s ad- 
mirable monograph on Evidence, and how incomplete 
it is as a practical book, and yet here the author essays 
to compress the principles of evidence into 25 very 
small pages! We believe in monographs, but not in 
manv-graphs. 





Bisuop’s LAw OF INSOLVENT DEBTORS — SUPPLE- 
MENT. 

The Law of Insolwent Debtors under the Code of Civil Pro- 
cedure, being article first of title 1, chapter xvii of the 
Code of Civil Procedure, commonly known as the * Two- 
Thirds Act; also, article 2 of the same title providing for 
the exemption from arrest of an insolvent debtor ; also, 
article 3 of the same title, commonly known as the ‘‘Four- 
teen Days Act;” also, article 8 of title 1 of chapter 5 of 
part 2 of the Revised Statutes, treating of the powers, 
duties and obligations of trustees and assignees. With 
notes of decisions and forms. By James L. Bishop. New 
York : Baker, Voorhis & Co., 1881. Pp. 144. 


The author states: ‘‘This volume is intended as a 
supplement to ‘ Bishop on Insolvent Debtors,’ and has 
been rendered necessary by the repeal of the third, 
fifth, sixth and seventh articles of chapter 5, of title 1, 
of part 2 of the Revised Statutes, and the substitution 
in their place of the provisions of the New Code of 
Civil Procedure, relating to the same subject matter.” 
It will be convenient if not indispensable for those 
who have the original work. 





——>—____—— 


CORRESPONDENCE. 


THE Court oF APPEALS. 


Editor of the Albany Law Journal: 


When the present Court of Appeals was organized, 
in 1870, of the seven judges originally elected, three 
(Peckham, Grover and Allen) had bad long experience 
at nisi prius and General Term, as justices of the Su- 
preme Court, and their experience was considered as a 
valuable element in the court. They have all passed 
away; and in filling their places this particular quali- 
fication has been generally ignored. Only one member 
of the present court (Judge Miller) has ever had any 
experience as justice of the Supreme Court. 

Is not this a misfortune? Ought there not to be in 
the court o1 last resort, at least as large an element of 
judges who have held circuits, and who know from 
experience the embarrassments and disadvantages 
under which a judge at nisi prius labors, as was in 
the original court? 

There are in the Supreme Court many judges of 
both political parties, of approved integrity and 
capacity, who have adorned the bench which they 
occupy, and whose experience would be of great ser- 
vice to themselves and their associates, and to litigants 
if they were transferred to the Court of Appeals. 

A vacancy created by the resignation of Judge Fol- 
ger will have to be filled next year. It is to be hoped 
that both parties will select as candidates justices of 
the Supreme Court, of experience and unquestioned 
fitness. Faithful service in the lower court may well 
be thus rewarded, and the public good at the same 
time promoted. LAWYER. 

ALBANY, Nov. 10, 1881. 


[For answer, see Current Topics, ante. — Ep. ALB. 
L. Jour. ] 


PoLicE COURTS UNDER THE CODE OF CRIMINAL PRO- 
CEDURE. 


Editor of the Albany Law Journal: 

I have not yet read the Code of Criminal Procedure 
carefully enough to speak understandingly of all its 
provisions; but one does not need to have read it care- 
fully to be struck with some of its peculiarities. A 
case in point is presented by the provisions concerning 
courts of special sessions and police courts. 

Chapter 1 of title VI is entitled ‘‘The special ses- 
sions, except in the cities of New York and Albany ; * 
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and section 62, under that chapter, is as follows: ‘‘ Un- 
less provision is otherwise made by law, a court of 
special sessions must be held by one justice of the 
peace of the town or city in which the same is held.” 

Chapter 4 of the same title is entitled, ‘*The police 
courts,’’ and section 74, under that chapter, is as fol- 
lows: ‘* Police justices of cities aud villages have such 
jurisdiction, and such only, as is specially conferred 
upon them by statute.” 

Of course a police court is held by one police justice, 
and we have just seen that ‘ta court of special ses- 
sions must be held by one justice of the peace.” 

It will also be seen that the Code of Criminal Pro- 
cedure makes, at the outset, a clear distinction between 
courts of special sessions and police courts. The juris- 
diction of courts of special sessions is one thing; the 
jurisdiction of police courts is quite another thing. 

So far, good; but confusion follows. 

Part V of the Code is entitled: ‘‘Of proceedings in 
courts of special sessions and police courts.” This 
plainly holds out a promise of some provisions on the 
subject of proceedings in police courts. But observe 
the titles of part V: 

“Title I. Of the proceedings in courts of special 
sessions in the counties other than New York. 

“ZI. Of the proceedings in the courts of special 
sessions in the city and county of New York. 

“IIT. Of appeals from the courts of special sessions.”’ 

Not a word here concerning police courts. The 
titles have apparently forgotten the promise of part V. 
This difficulty is overcome however by the fact that 
title I, which proposes to treat ‘‘of the proceedings in 
courts of special sessions in the counties other than 
New York,” has nothing to do with courts of special 
sessions —except by an absurd mistake, to which I 
shall soon refer—but is devoted entirely to police 
courts. So that the mendacity of the titles, though 
unpleasant, may be overlooked. But I now come toa 
blunder of more importance. 

Section 699, under title I of part V, is as follows: 
“Tn the cases in which the police courts have juris- 
diction, as provided in section 74, when the defendant 
is brought before the magistrate, the charge against 
him must be distinctly read to him, and he must be 
required to plead thereto.’’ Then follow twenty-one 
sections providing for nothing but the proceedings be- 
fore the police justice. This brings us to section 721, 
which begins as follows: ‘*‘ When a conviction is had, 
upon a plea of guilty or upon a trial, the court must 
make and sign a certificate in substantially the follow- 
ing form: 

‘Court of special sessions,’’’ ete. 

That is to say, the conviction must take place in the 
police court, but it must be certified to have taken 
place in another court. The * form” then proceeds: 
“The above named A. B., having been brought before 
C. D., E. F. and G. H., justices of the peace,” etce., 
“We have adjudged,” etc.; and is signed *C. D., E. 
F. and G. H., justices of the peace,’”’ etc. The police 
justice is here confronted with a perplexing problem 
—how to become three; and not that alone, but how, 
being a police justice, to become three justices of the 
peace. It would be hard enough for the single justice 
of the peace, who, according to the Code, must hold a 
court of sessions, to make two other justices out of 
himself. But you will observe that in the case of a 
police justice the difficulty is much more trying. 

The Code takes it for granted however that the 
police justice will be able tou comply with this bold 
demand upon his powers; and the remainder of title I 
refers to the police court as a court of special sessions. 
Indeed there seems to be no good reason for keeping 
up the distinctions between courts of criminal juris- 
diction. If a police justice can become three justices 
of the peace it would seem as if it ought to be possible 
for him to change himself into a county judge and 





two justices of sessions and hold a court of sessions, 
or into a justice of the Supreme Court, a county judge 
and two justices of sessions, and hold a court of oyer 
and terminer. Even the court for the trial of im- 
peachments ought not to be beyond the reach of this 
protean police justice, though that would impose a 
considerable tax upon his powers of multiplication. It 
might be well for the Code to provide that the various 
criminal courts should all be held by a police justice, 
who should multiply himself as often as might be re- 
quisite for the proper organization of the court. 

Or else it might be well for the Code to maintain 
distinctions, remembering that however it may have 
been under the old practice a police court is now, ac- 
cording to the express provisions of the Code, neither 
a court of oyer and terminer nora court of sessions, 
nor a court of special sessions, nor any thing buta 
police court. H. 

RocHEsteER, N. Y., Nov. 9, 1881. 


SUSPENSION OF JuRY TRIAL IN IRELAND. 


Editor of the Albany Law Journal: 


I cannot, without a protest, see you losing your grip 
on the idea of the right of jury trial. It is bad enough 
that your columns should be the occasional vehicle of 
the heresy of correspondents—like my friend Hop- 
kins, for instance — but when you editorially give way 
or “*become shaky” on this cardinal question, I feel 
called upon to admonish you. 

My grievance just now is that you need bracing on 
the subject of jury trial in Ireland. In your issue of 
October 15th, p. 302, after recounting the difficulties 
encountered by the officers of the crown in getting 
verdicts of conviction against persons accused of 
“crimes arising out of political or religious antago- 
nism, or out of disputes as to the occupation of land,” 
you observe —timidly —that “to suspend for a while 
the right to a jury trial, in localities where the disturb- 
ing influences exist, appears to be the only way out of 
the difficulty.” 

Permit me to remark that to suspend this right ina 
single case would be the surest way to intensify the 
difficulty. The ties which grow out of a community 
of interest and feeling are few enough already between 
Englishmen and Irishmen. Remove those which flow 
from common institutions, like that of jury trial, and 
presently all cohesion will be gone. Not until Eng- 
land is ready to abandon all hope of a Union, and to 
govern I[reland by proconsuls and armies, can she 
afford to talk of suspending trial by jury. 

But this is the patriotic and philanthropic view of 
the question, which every well-wisher both of England 
and of Ireland must take, and which you manifestly 
overlooked. Let us now see whether the purely legal 
view leads to your conclusion. Evidently you think 
that owing to the character of L[rish jurists * in locali- 
ties where the disturbing influences exist,” justice 
sometimes miscarries. Permit me to doubt it. I have 
for some time lived in the belief that the administra- 
tion of law can no more be purer than its source than 
can water rise higher than its fountain head. It is 
useless, the world over, to try to enforce laws which 
do not find sanction in popular sentiment. This truth 
found a striking illustration only a few weeks ago in 
the result of the attempt to convict of murder the 
survivor of the Cash-Shannon duel. You commented 
in terms of just reprobation upon the debased public 
sentiment which looked with toleration upon duelling 
and which rendered the conviction of such a murderer 
impossible. But Ido not remember hearing you re- 
commend the suspension “for a while” of trial by 
jury in that portion of our country. If that could 
effect a cure, certain interesting questions of detail 
would still arise. Four instance, how long should this 
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right be suspended in a given locality in order to bring 
about the required change in popular sentiment? How 
soon, for example, in one of the localities in Ireland 
“where the disturbing influences exist’ would the 
privation of this right change the population from 
turbulent rioters /to law-abiding agriculturists, whose 
chief delight would be found in laying up rent for the 
landlord? Then again, who should decide when the 
right might be safely restored? And how should we 
know when the people had become “ educated up”’ to 
@ proper sense and use of this important privilege? 

Again, I venture the suggestion that when juries 
persistently refuse to administer or enforce a particu- 
lar law, there must be something wrong—not about 
the juries — but about the law. This may not always 
be true — witness the duelling case — but I submit that 
it generally is. I strongly suspect that it is true in 
Ireland, and that English landlords and judges used 
to undergo a change of heart quite as much as Irish 
tenants and jurors. 

One final consideration. I see no difference in prin- 
ciple between the practice of juries and of courts in 
refusing to enforce a law. When this is done by a 
judge, he usually writes, to be sure, a long opinion, 
giving the reasons which he wishes to have the public 
accept for his refusal, and winding up by pronouncing 
the law “‘unconstitutional.’”” The jury has no such 
opportunity to set itself right before the country, but 
if the actual grounds and motives could be published 
in both cases, I doubt if they would differ much. Both 
court and jury would be found to ‘‘concur”’ in the 
belief that the particular law violates some traditional 
sentiment or *‘ constitutional ’’ sense of right which is 
imbedded more deeply in the human breast than the 
reverence for any law. It is this underlying sense 
which leads juries to find certain murderers insane— 
notably those who commit murder in defense or vindi- 
cation of outraged female honor. It is this which ails 
Irish juries just now. Evidently there is a rankling 
sense of a deeper wrong, a wrong inflicted by the Saxon 
upon the Celt, in ‘‘obedience to the forms of law but 
without the sanction of justice,’’ which needs first to 
be righted, before Celtic juries will contemplate with- 
out bias the petty squabbles arising between the op- 
pressor and the oppressed. 

But the cure for this state of things is not the sus- 
pension or abolition of trial by jury, any more than 
amputation would be acure for rheumatism. Itisa 
mistake to suppose that human nature is confined to 
jury-panels. I have seen some manifestations of it on 
the bench —especially in so-called “equity” causes 
where their honors are untrammelled by the jury. 
Yet I never heard any one advocate the suspension 
“fora while” of the functions of the judiciary, as a 
remedy for judicial idiosyncrasies. 

I am sure that on reflection you will recall your 
hastily-written prescription for the shortcomings of 
legal administration in Ireland. 

Very siucerely, yours, 
Epwarp P. WILDER. 

New Yorks, Nov. 7, 1881. 


[The ‘‘ suspension” referred to was recommended 
during the absence of the editor in the We 
should hesitate considerably about adopting it. — 
Ep. Aus. L. Jour. ] 
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NOTES. 
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THE Criminal Law Magazine for November contains 

a continuation of Mr. Ordronaux’s article on Ju- 
dicial Problems relating to the disposal of insane 
criminals. 


In an editorial article on Jurisdiction in 





Guiteau’s case it is said, “‘it must be conceded that 
very grave doubts arise as to the jurisdiction of the 
District of Columbia courts over Guiteau’s offense.” 
The editors also think that Guiteau is a “‘ fugitive” 
from New Jersey, because his victim died there, and 
can be extradited under the New Jersey statute. We 
cannot assent to either of these views. See ante, 224, 
838. —— The American Law Register for November 
contains a leading article on the Law of Domicile, in 
connection with the right of succession to both per- 
sonal and real estate, by Hugh Weightman. Also, the 
following leading cases: Queen v. Wiltshire, on burden 
of proof of precedent marriage in trial for bigamy, 
with note by Edmund H. Bennett; Bakerv. Allegheny 
R. Co., on duty of master to renew guy rope of der- 
rick, with note by Hugh Weightman; Mann v. White 
River Log and Booming Co., on liability of a log-driv- 
ing company as a common carrier, with note by Mar- 
shall D. Ewell; Kinney v. McDermott, on purchase of 
goods on Sunday, with note by Marshall D. Ewell; 
The Garland, on father’s action in admiralty for loss 
of services of minor son by death, with note by Adel- 
bert Hamilton; Bunnell v. Hays, on ‘* householder,” 
with note by W. W. Thornton. 


A young lawyer of the city of Providence tells a 
story about himself which is good enough to go on 
record. He was trying a ‘‘rum case” at Bristol not 
long ago, whena witness was put on the stand to 
testify to the reputation of the place in question. This 
witness, a stage-driver, in answer to a query as to the 
reputation of the place, replied: ‘‘ Arum shop.’’ The 
lawyer inquired, **‘ You say it has the reputation of be- 
ing arum shop?” * Yes, sir.” ‘‘Whom did you ever 
hear say it wasarum shop?” The witness didn’t rec- 
ollect of any one he had heard say so. ‘‘ What,” said 
the lawyer, ‘‘ you have sworn this place has the reputa- 
tion of being arum shop, and yet you can’t tell of any 
one you ever heard say so?”’ The witness was stag- 
gered for a moment — in the words of the lawyer, “I 
had him’? — and the lawyer was feeling triumphant, 
when the witness gathered himself together and qui- 
etly remarked, addressing the lawyer, ‘ Well, you 
have the reputation of being a very smart lawyer, but 
I never heard any one say so.—Providence Journal. 


The following advertisement appeared in the Ar- 
BANY LAW JOURNAL for October 15. It is not stated 
what the population of the office consists of: ‘“ Law 
OFFICE FoR SALE. — Two young attorneys, about to 
go west, offer for sale an established office and busi- 
ness, furniture, library, etc., complete. Population 
14,000. Fullest investigation before purchase. Address, 
etc., ——.”— New Jersey Law Journal. 


The following incident is related of Mr. Emory 
Storrsfof Chicago. In his intercourse with his brethren 
of the profession Mr. Storrs seldom omits the prefix 
“ brother,’”’ and it is not surprising if in a moment of 
forgetfulness one is found extending the application 
of a word beyond the latitude of customary use. On 
one occasion Mr. Storrs had seated himself in the 
south-bound train of the Chicago & Alton Railroad. 
When the conductor came to Mr. Storrs the latter 
accosted him: “Tell me, brother conductor, at what 
time will this train land me at Bloomington.” The 
conductor, one of those usually morose stoics of the 
craft, surveying him hastily, responded: ‘‘ What rela- 
tion, sir, do you bear to our fraternity?’’ ‘*‘ Why,” 
said Mr. Storrs, “I once conducted a prayer meeting 
out at Dutchman’s Point.’’ Mr. Storrs has to our 
knowledge conducted an excellent train of thought on 
many occasions. 
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CURRENT TOPICS. 





T is a very unusual thing to find a point of law 
arising in common business affairs for which 
there is no precedent. Such a point seems to have 
arisen in Johnson v. Raylton, 7 Q. B. Div. 488, which 
holds that where goods are ordered of one who is 
a manufacturer of them, but is not otherwise a 
dealer in them, there is an implied contract on his 
part, if he undertakes to supply them, and there is 
no custom or stipulation to the contrary, that they 
shall be of his manufacture. There is said to be 
no precedent on this point in the English law. 
Two Scotch cases hold the contrary. Lord Justice 
Bramwell dissents in the principal case. (By the 
way, his lordship seems to be a persistent dis- 
senter.) The Law Times says of this case: ‘‘In 
spite of this great difference in the result, not only 
both courts, but also all the judges in both courts, 
agree up to a certain point. They agree that if a 
contract is made with a manufacturer of goods, to 
whose name or skill a peculiar value attaches, to 
supply those goods, he is bound to supply them of 
his own manufacture, even though there be no 
express agreement to that effect in the contract. 
For instance, if a man order a picture from the 
president of the Royal Academy, champagne from 
Moet and Chandon, or a piano from Broadwood, he 
is entitled to be supplied with an article of the 
manufacture of that man, or those firms; and that 
the proposition is equally true whether the article is 
already in existence, or has to be made. Where 
however the conflict of judicial opinion commences 
is with regard to articles to which no such peculiar 
value can be said to attach, articles of which one 
maker’s make is as good as another’s, and which 
have no special repute or name, or other distinction. 
With regard to these the majority of the Scottish 
judges and Lord Justice Bramwell are of opinion 
that there is no agreement by the seller, though a 
manufacturer, that the goods shall be of his own 
make; whereas the majority of the Court of Appeal 
and Lord Young (of the Scotch court) are of a 
contrary opinion.” In a hasty search we can find 
nothing directly in point in the American reports. 
Perhaps some of our readers may be more success- 
ful. It is said, obiter, in Chicago Packing and Pro- 
vision Oo. v. Tilton, 87 Ill. 555, a pork case: “It is 
plain however that a party dealing with a corpora- 
tion, engaged in business as a manufacturer, and in 
selling its manufactured goods, and whose name 
gives no suggestion to the contrary, has a right to 
assume, when it offers such goods for sale with 
nothing to suggest the contrary, that it proposes to 
sell as a manufacturer, and not as an ordinary 
dealer in the market, and unless the proof shows 
satisfactorily that plain notice of its acting in a 
different character was brought home to the party 
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dealing with such corporation, it cannot insist on 
being treated as other than a manufacturer.” This 
still leaves open the question how a manufacturer 
is presumed to sell. On principle we agree with 
the Court of Appeals, whose judgment is also ap- 
proved by the Zimes. The difficulty in the opposite 
doctrine is in drawing the line where the presump- 
tion arising from peculiar value attaches. The 
principal case was one of iron plates, and it may 
have been that the purchaser attached a peculiar 
value to those of the other party’s own manufac- 
ture. Unless the purchaser attaches peculiar value 
to the manufacturer’s production he usually goes to 
a mere dealer. 


Another question, novel to us, and of public in- 
terest, arose in Re Helping Hand Marriage Associa- 
tion, Schuylkill (Penn.) Common Pleas, October 17, 
1881, 88 Leg. Int. 423. This was an application 
for a charter for an association to afford ‘‘ mutual 
assistance to both male and female persons at times 
when they marry, said mutual assistance is to be 
made by each who holds a certificate of member- 
ship paying a certain specified sum to the one mar- 
rying.” The court refused the charter, observing: 
‘¢ Any thing which induces parties to enter into the 
marriage relation through mercenary conside ations 
strikes at the very foundation of human society, 
and is necessarily injurious to the community. The 
very large number of divorces annually granted by 
the courts of the several States has justly excited 
the alarm of thinking men of all classes. It does 
not require the ken of a prophet to foresee that the 
granting of corporate rights to associations for the 
purpose set forth in this application will largely in- 
crease the divorce business of the courts, and thus 
swell to a flood the stream of demoralization in this 
particular which already exists. On this question I 
am glad to range myself with those judges who 
have refused to grant charters to these so-called 
marriage associations. I concur with Judge Hen- 
derson when he declares that the contract of mar- 
riage is degraded when any other consideration 
enters into it than that of mutual love and affec- 
tion; that neither the wants of the community, 
the good of society, nor the welfare of the indi- 
vidual requires the incorporation of marriage insur- 
ance companies.” We imagine that there are two 
sides to this question. It is not so very clear that 
the inducement is ‘‘mercenary.” Suppose the 
State should offer to give public lands to persons 
marrying and settling on them. Would that be im- 
politic? Or suppose a father offers to settle so 
much on his son if he will marry. Is that ‘‘ mer- 
cenary?” Or suppose a testator should make pro- 
vision for the endowment of brides in a certain 
parish. Would that be invalid? The court seem 
to lose sight of the idea of encouragement to poor 
folks who are in love and unable to marry, and to 
take it for granted that people not otherwise ‘ in- 
clined to be married” (like Villikins’ daughter 
Dinah), would be mercenarily led to incur the ex- 
penses and risks of matrimony for the sake of the 
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necessarily slender aid to be furnished by such a 
society. 


The London Law Times says: ‘‘ We have seen it 
urged in more than one journal that it would have 
been desirable, in the interests of justice and the 
prisoner, that counsel should have been assigned to 
Mabel Wilberforce in her late trial. If such a 
course were adopted the government would very 
speedily have the defense of all prisoners thrown 
upon its hands, for if one undefended prisoner is 
to have counsel assigned, every prisoner should en- 
joy the same advantage. Where the crime is capi- 
tal, humanity dictates that the accused should not 
be left defenseless; but in other cases they must 
necessarily rely upon their own resources and em- 
ploy counsel, or do their best to conduct their own 
defense. Any other practice would be absolutely 
unworkable.” This item interests us in more than 
one particular. In the first place, because “ Mabel” 
used to flourish in this part of our country, where 
she went under the name of Mrs. Trenifidi, and ex- 
ercised her fascinations upon sundry of the strong 
sex, including several lawyers. In the second place, 
we are surprised at the illiberal practice of the Eng- 
lish criminal courts toward prisoners who have not 
been considerate enough of themselves to kill some- 
body. The practice is quite different in this coun- 
try. So far as we know, universally our courts as- 
sign counsel to poor prisoners. This is not looked 
upon by the bar as a hardship, although in some 
States there is no provision for compensating them 
for such service. Such opportunities are always 
courted by the junior lawyers, and there are always 
plenty of seniors to lend them advice and assistance. 
It is the pride of our system that no prisoner goes 
undefended. 


The Governor has appointed Judge Andrews to 
be chief judge of the Court of Appeals in place of 
Chief Judge Folger, resigned. This has been ex- 
pected, and is asit should be. Chief Judge Andrews 
and Judge Rapallo are the only surviving members 
of the original court as it was constituted in 1870, 
under the new judiciary article. He is about fifty- 
five years old, and at the height of his mental and 
physical*powers. It is difficult for his old acquaint- 
ances—and that means his friends —to speak of 
his judicial career in an unprejudiced manner, for 
they must unconsciously view it through the me- 
dium of the modesty, dignity, courtesy, purity, and 
integrity of the man. It is believed, however, that 
his ample experience, his full legal learning always 
couched in felicitous expression, his calm and con- 
siderate temperament, his open and receptive mental 
habit, his unwearied patience and sincere courtesy, 
and his native impartiality and love of fair play, 
have abundantly entitled him to this distinguished 
mark of respect and confidence. It gives us pleas- 


ure that a fitting opportunity has opened for us to 
express the appreciation which our profession have 
of his eminent merits, without waiting to stand 
over his grave or inscribe the tribute on his tomb- 
stone. 





The Governor has appointed Judge Charles L, 
Benedict, of Brooklyn, to be associate judge of the 
Court of Appeals in place of Judge Andrews, pro- 
moted to the chief judgeship. He is about fifty- 
five years old, and for sixteen years has been judge 
of the Federal District Court for the Eastern Dis- 
trict of New York, having been appointed by Presi- 
dent Lincoln. He is a nephew of the late chancellor 
of the University, Erastus Benedict, and a brother 
of R. D. Benedict, a distinguished member of the 
New York city bar. He was a member of the As- 
sembly in 1863. His judicial experience, as will be 
seen, has been long, although necessarily somewhat 
contracted in its main scope. He is reported to be 
a lawyer of adequate learning and excellent mental 
endowment; every thing to be desired in character; 
and to have borne himself satisfactorily to the pub- 
lic in his judicial capacity. It is said that his ap- 
pointment has been made without his solicitation or 
knowledge, and that it is not yet known whether 
he will accept it. If he should accept, his tradi- 
tions, his training, and his reputation, will lead the 
public to regard his elevation with satisfaction. 


EES 
NOTES OF CASES. 
|* Moeck v. People, 100 Til. 242 (Mr. Freeman’s ad- 
vance sheets), it is held that dying declarations 
are not receivable in exoneration of the accused. 
The court said: ‘It is next urged that the court 
erred in excluding the declarations of deceased, 
made shortly before his death, in substance that he 
struck accused, and the accused was not to blame. 
They were made so long after the occurrence as to 
preclude all claim that they were a part of the res 
geste. They were therefore mere hearsay evidence, 
and were not admissible. Under the decision in 
the case of Adams v. People, 47 Ill. 376, they were 
not admissible as evidence. [t was there said, the 
dying declarations of deceased, that ‘he did not 
wish accused hurt for what he had done, and that 
accused had done nearly right, etc., afford no evi- 
dence of any thing more than a truly christian spirit 
on the part of one who had been unjustly done to 
death, and who, in his dying agonies, was willing 
to forgive the malefactor.’ It is true this was 
newly-discovered evidence on which a new trial was 
urged, but was said not to be evidence for the jury.” 
This is certainly wrong on principle, and the au- 
thority cited scarcely sustains it. Any narration of 
fact made in dying declarations is competent 
whether it makes for or against the accused. In 
the Adams case, supra, the declarations quoted were 
not of facts, but of opinion and desire. In that 
case the dying man in the same connection said that 
he had knocked down the accused three times be- 
fore he retaliated, but the court ruled this out 
because the same fact abundantly appeared from 
other evidence. Bishop lays down the contrary 
doctrine (1 Cr. Law, § 1207): ‘‘ Being admissible 
against defendants, they are consequently so also in 
their favor.” Citing Rex v. Scaife, 2 Lew. 150; 
People v. Knapp, 26 Mich. 112; Moore v. State, 12 
Ala. 764, 
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In Miller v. Morris, Texas Supreme Court, Octo- 
ber 14, 1881, 5 Tex. L. J. 113, it was held that a 
covenant to redeliver or restore to the lessor, in the 
same plight and condition, usual wear and tear ex- 
cepted, or other words of like import, does not 
bind the covenantor to rebuild in case of casual de- 
struction by fire, or impose the loss on him. The 
court said: ‘‘In Nave v. Berry, 22 Ala. 390, the 
distinction was recognized and adopted between an 
obligation ‘to repair and deliver up,’ and one ‘to 
deliver up.’ That whilst the former binds the ob- 
ligor to rebuild in case of loss by fire during the 
term, Phillips v. Stevens, 16 Mass. 238, the latter is 
construed to mean simply an obligation against 
holding over, and if the buildings are burned or 
destroyed, without the fault of the lessee, he is not 
bound to rebuild or pay for the improvements so de- 
stroyed. In Maggort v. Hansbarger, 8 Leigh, 536, 
the covenant was ‘to return the said property with 
all its appurtenances.’ The property was destroyed 
by fire. Held, that this was not a covenant to re- 
build or to deliver the demised premises in good 
order, but simply a covenant or agreement to return 
the property with its appurtenances. <A distinction 
was drawn between that case and Ross v. Overton, 3 
Call, 309; Phillips v. Stevens, 16 Mass. 238; Bullock 
v. Dommit, 6 T. R. 650; Digly v. Atkinson, 4 Camp. 
275, and others of like character, in which there 
was an express covenant to repair. The learned 
judge in delivering the opinion said, ‘that even 
when there were such express covenants to repair, it 
has seemed to some a strained and doubtful con- 
struction to extend them to the case of rebuilding.’ 
In Wainscott v. Silvers, 13 Ind. 500, the rule is stated, 
that the tenant is not responsible for buildings acci- 
dentally burned down during his tenancy, unless he 
has expressly covenanted or agreed to repair. That 
it is not sufficient to charge him that he agreed or 
covenanted to surrender the premises at the end of 
his term in the same repair or condition that they 
were in at the time of the contract. In Warner v. 
Hitchins, 5 Barb. 566, the covenant was to surrender 
up the possession of the premises, at the expiration 
of the lease, in the same condition they were in at 
the date of the lease, natural wear and tear excepted. 
The building was destroyed by fire. In an elaborate 
opinion, the leading cases in both England and this 
country were reviewed, and it was held that the 
covenant did not amount to one to repair, and that 
the tenants were not bound to rebuild. McIntosh 
v. Lown, 49 Barb. 554.” To the same effect, 
Howeth v. Anderson, 25 Tex. 557; Trigg v. Hally, 4 
Humph. 493; Graham v. Swearingin, 9 Yerg. 276; 
Harris v. Nicholas, 4 Munf. 483; Townsend v. Hill, 
18 Tex. 426; Levey v. Dyess, 51 Miss. 501. 


In Groves v. McGuire, Kentucky Court of Ap- 
peals, October 20, t881, 1 Ky. L. J. 249, it was 
held that a mere promise by a bankrupt, after filing 
his petition in bankruptcy, and before his discharge, 
to pay an existing debt, is not sufficient to sustain 
an independent cause of action. The court said: 


“Tt is nothing more than a promise to pay a debt 








already owing, and collectible by law, and a re- 
newed assurance to the creditor, without any addi- 
tional consideration, that the debt will be paid. 
The original contract remained in full force, and 
had never been discharged, and as long as the cred- 
itors can maintain an action on the original prom- 
ise, a new promise, without some additional consid- 
eration, will not affect an action. That is the rule 
laid down in Ogden v. Redd, 13 Bush, 581, as well 
as by all the elementary authorities. Suppose the 
appellees had sued the appellant on the original un- 
dertaking, and the latter, instead of relying on his 
discharge in bankruptcy, had pleaded, by way of 
accord and satisfaction, that he had, subsequently 
to the original promise, say on the ——. day of 
March, 1878, made an additional promise to pay the 
debt, and it was accepted by the defendants, and 
therefore the last promise, and not the original un- 
dertaking, created the liability, can it be success- 
fully maintained that such a plea would be good ? 
We think not. There must be some distinct agree- 
ment based upon a consideration in which the orig- 
inal contract is merged or discharged before such a 
promise can be made available, except for the pur- 
pose of defeating a plea of limitation. Where the 
debt is barred by time or by the bankrupt’s dis- 
charge, and is no longer collectible by law, a new 
promise based on the moral obligation to pay, 
creates a liability; but so long as the original con- 
tract can be enforced, a mere promise or recogni- 
tion of the liability will not support the action. It 
will not do to say that the mere forbearance to 
present the claim before the assignee in bankruptcy, 
gives vitality to the promise and creates an obliga- 
tion upon which the action can be maintained. The 
mere conclusion in the mind of the creditor, that 
he will accept or forbear to act with reference to his 
claim, will not amount to a contract with his debtor. 
He must forbear to present his claim by reason of 
some contract, made by both parties, based upon a 
consideration, or have been so defrauded by the debt- 
or as to estop the latter from relying on his defense 
in bankruptcy. A mere promise to pay is not suffi- 
cient. A mere promise to pay a debt already exist- 
ing cannot be made the foundation of an action. 
Gilmore v. Green, 14 Bush. 772,” In Stebbins v. Sher- 
man, 1 Sandf, 510, it is said: ‘‘Although it is alleged 
that the new promise was made after the bankrupt’s 
petition, it does not aver that it was made after his 
discharge. If before the discharge, it cannot be set 
forth as an independent cause of action.” To the 
same effect, Nelson v. Stewart, 54 Ala, 115; §. C., 
25 Am. Rep. 660. Contra: Otis v. Gazlin, 31 Me. 
567; Brix v. Braham, 1 Bing. 281. A promise on 
the eve of going into bankruptcy, to pay when 
able, Aeld, not barred by discharge. Kingston v. 
Wharton, 28. & R. 208. 


In Sanders v. Miller, Kentucky Court of Appeals, 
1 Ky. L. J. 244, it was held that property purchased 
by the husband as agent for the wife and paid for 
with money given to her by him, in pursuance and 
fulfillment of an ante-nuptial contract between 
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them, made in consideration of marriage, cannot be 
subjected to the payment of the husband’s debts 
existing at the time the money was paid. Also, that 
to make an ante-nuptial settlement void, as a fraud 
upon creditors, it is necessary that both parties 
should concur in, or have cognizance of the intended 
fraud. Upon the second point the court cite Mag- 
niac v. Thompson, 7 Pet. 393. To this may be 
added the following recent cases: Prewitt v. Wil- 
son, 103 U. 8. 22; affirming 8S. C., 3 Woods, 631; 
Nat. Bx, Bank v. Watson, 13 R. I. 78. (On the 
former point, the court, referring to Magniac v. 
Thompson, continue: ‘‘ As that case grew out of a 
marriage settlement actually made before marriage, 
and in the case before us the settlement was not 
consummated until after marriage, it is not in that 
particular a complete authority here. But, in the 
case of Browning's Adm'rs v. Coppage, 3 Bibb, 37, this 
court held that a contract between husband and wife 
made before marriage, but not to be operative until 
after coverture ceased, was not extinguished by the 
intermarriage under the rule that in general the 
contracts made between husband and wife, when 
single, become void by their marriage. And this 
exception to the general rule is based upon the val- 
uable consideration furnished by her to uphold the 
contract; and in that case the consideration was her 
agreement that he should enjoy all of her estate 
during his life, although she might die without 
issue. On this point, see 2 Bibb, 408. And ina 
more recent case, Kinnard v. Daniel, 13 B. Monr. 500, 
valuable and meritorious considerations moving 
from the wife were given their full force in support 
of settlements made after marriage in pursuance of 
an ante-nuptial agreement. Roper on Property, vol. 
1, p. 303, cited in the case above, says that ‘settle- 
ments made after, but in pursuance of written arti- 
cles entered into or letters written before the mar- 
riage,’ are ‘unimpeachable by any persons, whether 
they be creditors or subsequent purchasers, for the 
contract of marriage is a valuable consideration, 
and establishes the settlement against every one.’” 





“FIDUCIARY CHARACTER” IN THE BANK- 
RUPT ACT. 
N Hardenbrook vy. Collson, 24 Hun, 475, the Gen- 
eral Term of the Fourth Department decided 
that a debt due from a factor for goods sold on 
commission is a debt created in a ‘fiduciary char- 
acter,” within the meaning of the Bankrupt Act of 
1867, and is not cut off by a discharge in bank- 
ruptcy. Is this correct? We think not. 

The language of the Bankrupt Act of 1841 was, 
“debts created in consequence of a defalcation as 
a public officer, or as executor, administrator, guard- 
ian, or trustee, or while acting in any other fidu- 
ciary capacity.” The language of the act of 1867 
is, ‘‘debt created by the fraud or embezzlement of 
the bankrupt, or by his defalcation as a public offi- 
cer, or while acting in any fiduciary character,” etc. 
It seems difficult to distinguish between the two 


forms of expression. 





Under the act of 1841, the United States Supreme 
Court held, in Chapman v. Forsyth, 2 How. 202, a case 
of a factor, that the words “fiduciary capacity” refer- 
red to cases of express trust, and did not include cases 
of mere agency. This was not based solely on the 
doctrine of ejusdem generis, but the court said: “If 
the act embraces such a debt it will be difficult to 
limit its application. It must include all debts 
arising from agencies; and indeed all cases where 
the law implies an obligation from the trust reposed 
in the debtor. Such a construction would have left 
but few debts on which the law could operate. In 
almost all the commercial transactions of the coun- 
try, confidence is reposed in the punctuality and in- 
tegrity of the debtor, and a violation of these is in 
a commercial sense a disregard of a trust. But this 
is not the relation spoken of in the first section of 
the act.” 

It is true that Judge Blatchford, of the United 
States Circuit Court for the Southern District of 
New York, in Re Seymour, 1 Ben. 348, held the 
contrary under the act of 1867, observing that ‘‘ the 
language seems to have been intentionally made so 
broad as to extend to a debt created by a defalca- 
tion of the bankrupt, and while acting in any fidu- 
ciary capacity, and not to be limited to any special 
fiduciary capacity.” The like decision was made, 
founded on that case, in Lemcke v. Booth, 47 Mo. 
385; S. C., 4 Am. Rep. 326, but without any orig- 
inal discussion. So also in Banning v. Bleakley, 27 
La. Ann. 257; 5. C., 21 Am. Rep. 554, founding on 
Whitaker v. Chapman, 3 Lans. 155; Re Seymour, 
supra; Lemeke v. Booth, supra; and Re Kimbal, 6 
Blatchf. 292. This is a quite exhaustive review of 
authorities, and the court say, ‘‘the provisions of 
the two acts are quite dissimilar.” ‘‘ The factor or 
commission merchant receiving from the owner 
property consigned to him to be sold, and the pro- 
ceeds to be returned to the owner or kept for his 
disposal, we can regard in no other light than that 
of acting in a fiduciary capacity. The doctrine 
contended for, as arising from custom and usage, 
that the property consigned, or its proceeds, become 
the property of the factor, for which he simply be- 
comes the debtor of the owner, has no foundation 
in equity or reason.” This is followed in Desobry 
v. Téte, 31 La. Ann. 809; S. C., 33 Am. Rep. 282, 
but there stress is laid on the legislation of the 
State which ‘‘has stamped the relation of the factor 
with his principal with the character of a fiduciary.” 
In Re Kimbal, supra, Mr. Justice Nelson said: 
‘Looking at it as thus presented, it seems to me 
there is great difficulty in saying that the flour was 
not received and held by the bankrupt in a strictly 
fiduciary capacity. The article was placed in his 
possession simply to sell it and to remit the pro- 
ceeds over and above his commission. The money 
was not the bankrupt’s when it was received on the 
sale, but it was the money of the owner of the 
flour. It was a gross breach of trust to apply it to 
his own use. I have looked at the case of Chapman 
v. Forsyth, 2 How. 202, but do not regard it as con- 
trolling the one in hand. The provision in the 
present act is much broader than in the act of 
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1841.” The same was held in Treadwell v. Holloway, 
46 Cal. 547, in a short opinion per curiam, without 
discussion, and by the Georgia Supreme Court, in 
an equally short and unconsidered opinion, in 
Meader v. Sharp, 14 N. B. Reg. 492. The latter 
was founded on Johns v. Russell, 44 Ga. 460, hold- 
ing that an auctioneer acts in a fiduciary capacity 
or character. 

This is certainly a respectable array of authority, 
but let us look at the other side. In Cronan v. 
Cotting, 104 Mass. 245; 8. C., 6 Am. Rep. 282, it 
was held that an administrator, receiving accept- 
ances for collection, and to apply part of the pro- 
ceeds to the payment of a debt due the estate, and 
to return the balance, is not acting in a ‘fiduciary 
character.” The court held that the transaction 
‘involved no element other than that of contract,” 
and that ‘‘the existence of the liability did not 
spring from any breach of trust,” as the ‘‘debt did 
not result from, but preceded the default.” But 
they continue, after citing Chapman v. Forsyth, 
supra, and remarking that ‘‘the same or substan- 
tially the same language was subsequently used ” in 
the act of 1867: ‘‘The argument that the omis- 
sion, in the act of 1867, of the specific trusts named 
in the act of 1841, by removing the reasons or one 
of the reasons for the construction given to the 
earlier act, indicates that ‘fiduciary character’ was 
used in a different sense in the latter case, does not 
strike us as entitled to much weight, notwithstand- 
ing the reasoning, and the consideration due to the 
judgment of so highly respectable a court as the 
District Court of the United States for the Southern 
District of New York, supported, as we understand 
it to be, by the affirmance of the Circuit Court for 
that Circuit. On the contrary it appears to us that 
the inference is quite as legitimate that Congress 
omitted the enumeration of specific trusts for the 
very reason that the term ‘fiduciary capacity’ had, 
by judicial construction, received a fixed definition, 
and with intent that the phrase should carry that 
definition into the new act. The specific enumera- 
tion was omitted, because all were included in the 
general expression ‘fiduciary.’ The association of 
those specific trusts originally was held to be an in- 
dication of intent in the general purpose. That 
intent having been ascertained, has been affixed to 
the general term and become legal construction. 
If Congress had intended to adopt a different test 
of fiduciary debts, we may presume that the intent 
to change the previous judicial construction would 
have been indicated by some distinct provision to 
that end, rather than left to inference from the mere 
omission of associate words, which had ceased to 
be of any importance as affecting the scope of the 
provision.” This reasoning may be outside the 
necessities of the decision but it is extremely co- 
gent, and has so been accepted in subsequent cases. 
The court also suggested that the phrase in ques- 
tion implies a fiduciary relation existing previously 
or independently of the particular transaction from 
which the debt arises. 

This line of reasoning was distinctly adopted in 
an elaborate opinion in Woolsey v. Cade, 54 Ala. 





378; 8. C., 25 Am. Rep. 711. The court also said: 
‘The business of a factor is not confined to a single 
transaction with a single individual. It extends 
to a number of persons and varied transactions. A 
cotton factor seldom sells, or can in one sale dispose 
of the cotton of one customer only. He sells a 
number of bales classified according to quality, 
the price varying according to the classification, 
and the aggregate proceeds of sales are paid to 
him. The cotton was the property of several cus- 
tomers, to whom he must separately account, when 
it is ascertained how much of the differing quali- 
ties of cotton each owned. Until then the pro- 
ceeds of sale are necessarily mingled with his own 
funds, or if deposited, are incapable of deposit 
otherwise than in his own name. If lost because 
of such mingling or of such deposit, it cannot 
properly be said he is guilty of a defalcation, which 
imports a breach of duty, legal and moral. <A debt 
would be due from him to his principal he would 
be bound to pay, but it could not be said he had 
appropriated or embezzled the money of his princi- 


pal.” This reasoning will apply to most cases of 
factors. The court disapprove Re Seymour, supra, 


and adopt the reasoning which we have quoted 
from Chapman v. Forsyth, supra. 

The same doctrine was held in Green v. Chilton, 57 
Miss. 598; 8. C., 34 Am. Rep. 483, in the case of an 
agent of a bank appropriating the proceeds of notes 
collected by him for the bank, to which they had been 
sent for collection. The court say: ‘‘It now appears 
settled that there is no substantial difference between 
the acts of 1841 and 1867 in thisregard.” Disapprov- 
ing Re Kimball and Re Seymour, supra, and approv- 
ing Grover v. Clinton and Keime v. Graff, infra, and 
Cronan v. Cotting, supra. 

The same was held of an attorney in fact. Wood- 
ward v. Towne, 127 Mass. 41; 8. C., 34 Am. Rep. 
337, Gray, C.J. 

In Hennequin v. Clews, 76 N. Y. 427; 8. C., 33 
Am. Rep. 641, the same was held of the conversion 
of securities pledged as collateral to a loan. Church, 
C. J., alluding to Re Kimball, supra, says: ‘‘ There 
are some other authorities to the same effect, but 
the decided preponderance of judicial opinion is ad- 
verse to this construction.” ‘‘It is claimed that 
the Bankrupt Act of 1867, by omitting the particu- 
lar trusts specified in the act of 1841, and inserting 
only the general words, ‘any fiduciary character,’ 
is more comprehensive than the act of 1841. But 
I think a more reasonable inference is that .the 
Supreme Court of the United States, having deter- 
termined that these general words meant only trusts 
of the character specified in the act of 1841, Con- 
gress deemed it necessary to insert them.” Citing 
Cronan v. Uotting, supra, and Grover v. Clinton, 
Owsley v. Colby, Keime v. Graff and Re Smith, 
infra. ‘It is argued that these cases apply to con- 
signments of property to factors, and property in- 
trusted to agents with authority to sell, and that 
they are therefore distinguishable from the case at 
bar, but it seems to us that if there is any differ- 
ence, it is in favor of those cases, because a greater 
confidence and trust was reposed in them than in 
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this. Here the relation rested entirely in contract.” 
If the debtor ‘‘ violated that obligation he is liable 
for conversion of the property, and in a general 
sense he violated a trust, but not in that particular 
and technical sense which the bankrupt act con- 
templates.” In the principal case the court tried 
to distinguish this decision, which, as we see, is 
more than Chief Judge Church could do. 

The same doctrine in respect to factors was held 
by the Pennsylvania Supreme Court, in Curtis v. 
Waring, 92 Penn. St. 104, and Scott v. Palmer, Feb- 
ruary, 1880. In the latter case the court said: 
‘*The weil-considered opinion in Cronan v. Cotting, 
104 Mass. 245, is persuasive if not conclusive that 
the word is used in the same sense in the act 
of 1867 as in the prior statute.” 

In Kaufman v. Alexander, 53 Tex. Te, the court 
held that the relation in question was not fiduciary, 
but obiter expressed their adherence to the con- 
struction put on the Bankrupt Act by Chapman v. 
Forsyth and kindred cases, observing: ‘‘ We are in- 
clined to regard the better rule as laid down in 
those decisions which accept the clause in question 
as substantially the same as in the law of 1841, and 
thus adopt and retain the benefit of the ‘ fixed judi- 
cial construction’ given to the expression ‘ fiduciary 
capacity,’ under the act of 1841.” 

The principal case is based on Whitaker v. Chap- 
man, 3 Lans. 155, in the same department, and that 
is based on Re Seymour, supra, and the omission of 
the specification of the particular trusts in the later 
statute. In the principal case it is claimed that 
Whitaker v. Chapman is “approved” in Barber v. 
Sterling, 68 N. Y. 273. It was not there approved, 
but the judge writing the opinion distinguishes it 
without pronouncing on its soundness. 

The United States Circuit Court, for the Western 
District of Wisconsin, in Grover v. Clinton, 8 N. B. 
Reg. 312, Hopkins and Davis, JJ., held that money 
collected by an agent under an agreement to ac- 
count aud pay over the proceeds monthly to his 
principal is not a debt created in a “ fiduciary char- 
acter” within the meaning of the Bankrupt Act. 
The court said the words of the two acts are sub- 
stantially the same, and the omission of the specific 
descriptive words in the later act does not alter the 
meaning. They rely on Chapman v. Forsyth and 
Cronan v. Cotting, supra, and disapprove Te Kim- 
bal, supra. Chief Justice Waite held the same ina 
brief opinion, in the South Carolina Circuit, in 
Owsley v. Cobin, 15 N. B. Reg. 489, a case of a fac- 
tor. Precisely the same was held by McKennan, 
J., in the United States Circuit for the Western 
District of Pennsylvania, in Keime v. Graff, 17 N. 
B. Reg. 319, in a careful opinion. The Federal 
Supreme Court, in Neal v. Clark, 95 U. S. 704. 
Mr. Justice Harlan, in giving the opinion, holds that 
‘* fraud” in the Bankrupt Act means positive turpi- 
tude and not implied fraud, and quotes from Chap- 
man Vv. Forsyth, with approval, the language quoted 
by us above, adding that ‘‘a like process of reason- 
ing may be properly employed in construing the 
corresponding section of the act of 1867,” and that 
“debts” not discharged under the latter act ‘“ are 





associated directly with debts created by embezzle- 
ment.” This case is distinguished in the principal 
case. In Re Smith, 18 N. B. Reg. 24, United States 
District Court, Southern District of New York, a 
factor’s liability was held discharged in bankruptcy, 
by Choate, J. The case of Neal v. Clark, supra, 
was mainly relied on, and was deemed in effect to 
have overruled the contrary cases above cited. 

There are several cases somewhat but not strictly 
analogous. In Jockusch v. Towsey, 51'Tex. 129, it is 
held that money collected by a bank for a customer 
is held upon implied contract, and not in a fiduciary 
character, and a debt therefor is barred by a dis- 
charge in bankruptcy. In J/efren v. Jayne, 39 Ind. 
463; S. C., 13 Am. Rep. 281, it was held that a 
debt due from an attorney for money collected for 
a client is received in a fiduciary character, and is 
not barred by a discharge in bankruptcy. The 
court simply said: ‘‘An attorney acts in a fiduciary 
capacity. The relation between an attorney and 
client is one of great confidence, and the law im- 
poses on an attorney the highest degree of good 
faith.” The same is held, with more consideration, 
in Flanagan v. Pearson, 42 Tex. 1; 8. C., 19 Am, 
Rep. 40. This was distinguished in Kaufman v. 
Alexander, supra. 

The question is strictly one of statutory comparison 
and Federal judicial construction, and the interpreta- 
tion which State courts have put on similar lan- 
guage in State statutes isimmaterial. The weight of 
authority is overwhelmingly against the principal 
case. 





IS A SEALED NOTE NEGOTIABLE BY THE 
LAW MERCHANT? 

NY thing which impairs the full negotiability of 

promissory notes must necessarily greatly depre- 

ciate the value of those already issued, and render it 

very difficult to obtain funds (unless at ruinous dis- 
counts) of those to be hereafter issued. 

Without attempting any analysis or compilation of 
authorities, allow me to discuss, on principle, a de- 
cision recently made by so able a man as Judge Blatch- 
ford; submitting with the utmost diffidence the follow- 
ing suggestions, and impelled to do so only by the 
great importance of the theme. 

In the case of Coe v. The Cayuga Lake R. Co., 8 Fed. 
Rep. 534, the judge holds that a railroad company’s 
note, if the corporate seal is attached, does not come 
under the exception which allows ** promissory notes 
negotiable by the law merchant’ to be sued upon in 
the Federal courts after they have come into the 
hands of a party outside of the district in which the 
maker resides, in case the original holder was a resi- 
dent of the same district. (See § 1, act of Congress of 
March 3, 1875, 18 Stat. at Large, 470.) The court says: 
“The instrument without the corporate seal will be a 
promissory note, negotiable by the law merchant, and 
the instrument with the corporate seal will be a 
specialty, and not a promissory note negotiable by the 
law merchant. If the capacity to make the instru- 
ment without as well as with the seal exists, it cannot 
when made with the seal, be a promissory note nego- 
tiable by the law merchant.”’ 

It would seem that Judge Blatchford attaches en- 
tirely too much importance to the corporate seal. 

Seals are said to be the relics of barbarism, and (in 
England at least) were most common when writing 
was least known. Seals were also used, as even now, 
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as a mark of distinction, and by the royalty and nobil- 
ity; they were especially used, as also now, in all 
matters relating to lands, which were deemed of the 
highest moment. The lands were all under the con- 
trol of the nobility. Ordinary business was transacted 
by the plebians; the bankers, the merchants, and all 
such, used writing in their business, and for their usual 
contracts the solemnity of seals was not needed. Per- 
sonal property was regarded as of minor importance, 
land was the chief consideration. A simple written 
contract was no better than a verbal one, hence prob- 
ably the misnomer of calling every thing not under 
seal a parol contract. 

From such reflections as these we may state the follow- 
ing proposition, viz. : It cannot be said that instruments 
under seal were necessarily non-negotiable, but rather 
it should be considered that the negoliable instruments 
merely did not happen to be under seal. True the books 
abound in decisions which say simply and broadly that 
an instrument under seal is a specialty and non-ne- 
gotiable,* but the earlier cases are not very clear 
upon the point, and the doctrine has erroneously 
grown up from an unsatisfactory foundation. 

There are other considerations to be advanced. For- 
merly seals were deemed «absolutely necessary upon 
corporate contracts (this rule is now somewhat re- 
laxed); that sealing which destroyed negotiability was 
the seal of an individual, in cases where the seal was 
not needed in the proper execution of the note; so 
even if the capacity existed, as stated in the opinion, 
of the company’s making a valid instrument without 
seal. Yet as the omission of the seal (from acorporate 
contract) would be in itself an innovation, the affixing 
it should be by no means considered as altering the 
nature of the contract, and it should be simply rejected 
as surplusage. 

Again, the “law merchant ’”’ is not always the same. 
At first even bills of exchange, though negotiable on 
the continent, were not negotiable in England, unless 
actually drawn between merchants, then the drawee 
alone had to be a merchant, and finally none of the 
parties.¢ Promissory notes, though negotiable in 
continental Europe for centuries were not at all so in 
England until the statute of the 3 and 4 Anne, 9 
(1705). 

The “law merchant”’ is not a part of the ‘‘common 
law,” but is in conflict therewith, and forced its way 
into England against the latter’s most strenuous re- 
sistance, step by step.t Bouvier says the law merchant 
is ‘‘the general body of commercial usages in matters 
relative to commerce. * “ * It does notrest exclu- 
sively on the positive institutions and local customs of 
any particular country, but consists of certain princi- 
ples of equity and usages of trade which general con- 
venience and acommon sense of justice have estab- 
lished to regulate the dealings of merchants and mari- 
ners in all the commercial countries of the civilized 
world.”’ 

The act of Congress under discussion was passed in 





*Such is also the doctrine of many text writers; but they 
do not seem to be well supported. Thus, in Edwards on Bills, 
at page 209, it is said, “* sealed notes do not possess negotiable 
qualities,” yet he cites only Glyn v. Baker, 13 East, 509, which 
is not at all to the point, and in which Bayley, J., states that 
the decision would have been different had the notes not been 
bought by defendant of hisown agent who knew the defects 
in the title. Other decisions and texts are merely that the 
statute of Anne, which made notes negotiable, did not include 
sealed instruments, but that question is not before us; our 
inquiry is simply whether a seal would destroy the negotia- 
bility of a bill of exchange, which was otherwise negotiable 
under the law merchant ; if not, then it could not affect a 
note, for this was by the statute placed on the same footing 
as a bill. 

+ 1 Chitty on Bills (ed. of 1834), p. 28. 

+ Story on Notes (5th ed.), § 6. 





1875; when it names promissory notes ‘ negotiable by 
the law merchant,”’ it cannot mean as the law was 
considered in England, for there the notes were not at 
all negotiable by the law merchant, but only by stat- 
ute; neither can Congress be supposed to have meant 
to fix on notes of a character as they existed at any 
point of ancient or modern times, here or abroad. No, 
the meaning is evidently to embrace notes negotiable 
by the law merchant, whatever that law may from time 
to time be. 

There can be no doubt that under the “law mer- 
chant” as it now exists, that is, according to Bouvier, 
underthe customs and usages of the civilized world, 
in commercial matters, the note issued by the Cayuga 
Lake R. Co. is fully negotiable, 7. e., is such as to pass, 
and be understood to pass, from hand to hand free of 
defenses existing between the original parties. 

The learned judge who makes the decision himself 
admits that the note would in the hands of a bona fide 
holder be protected against defenses existing between 
the original parties, but claims nevertheless that it is 
not negotiable under the “law merchant.” This is 
certainly drawing a very fine sight, and making a dis- 
tinction without a difference. As soon as he admits 
that the note is protected in the hands of a bona fide 
holder, he simply says what would be the same thing 
as saying that the note has become negotiable under 
the law merchant, 7. e., under the usages and customs 
obtaining in the commercial world. 

To limit the act of Congress in its meaning to the 
narrow decisions of the old English courts (made too 
as has been seen under the ‘*common law,’’ and not 
under the “law merchant,’ but in spite of it), would 
be to deprive the act of the very force and effect which 
it was intended to have. It seems to be a very forced 
view to determine the meaning of the phrase “ nego- 
tiable by the law merchant,” exclusively from a few 
narrow old English common-law decisions, which 
avowedly refused to be guided by this very ‘‘ law mer- 
chant,’’ but stuck to their beloved ‘*common law;” 
that numerous decisions to the same effect are found 
in America is nothing more than sad proof of the 
propagative power of error. 

The railroad note in question was fully “‘ negotiable 
under the ‘‘law merchant;”’ it would have been taken 
without question by any banker or business man in 
the civilized world; it is in substance the same as the 
millions and millions worth of county, city, railroad 
and other corporate bonds, notes or securities which 
all Europe, including even England itself, has been 
buying from America for these many years; and if 
now the greater part of such paper must be enforced 
through the State courts (for in most instances the 
maker and payee are residents of the same district), 
before courts and juries frequently of defendant’s own 
election and choice, then the sooner Congress is per- 
suaded to change the law, the better will it be for 
those, on the one hand, who hold these investments, 
and for those, on the other, who expect by their issue 
and by theirsale at fair prices to realize needed funds 
from ee vo 

ery respectfu ours, 
. ‘ 08 "A. J. Himscu. 

DAVENPORT, IowA, Nov. 14, 1881. 

| 


PARTNERSHIP REAL ESTATE. 


UNITED STATES SUPREME COURT, OCT. TERM, 1881, 


SHANKS V. KLEIN. 


1. Real estate purchased with partnership funds for partner- 
ship purposes, though the title be taken in the individual 
name of one or both partners, is in equity treated as per- 
sonal property, so far as is necessary to pay the debts of 
the partnership and to adjust the equities of the copart- 
ners, 
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2. For this purpose, in case of the death of one of the part- 
ners, the survivor can sell real estate so situated, and 
though he cannot convey the legal title which passed to 
the heir or devisee of the deceased partner, his sale invests 
the purchaser with the equitable ownership of the real 
estate, and the right to compel a conveyance of the title 
from the heir or devisee in a court of equity. 

PPEAL from the Circuit Court of the United 
States for the Southern District of Mississippi. 
The opinion states the case. 


Mrier, J. This isa bill in chancery filed by John 
A. Klein and many others in the Circuit Court of the 
United States for the Southern District of Mississippi 
against David C. Shanks, the appellant, as executor of 
the last will and testament of Joseph H. Johnston. 

The substance of the bill is that in the life-time of 
Johnson there existed between him and Shepperd 
Brown a partnership, the style of which was Brown & 
Johnson. That their principal place of business was 
at Vicksburg, in the State of Mississippi, where they 
had a banking-house. That they had branches and 
connections with other men in business at other places, 
among which was New Orleans. That they dealt 
largely in the purchase and sale of real estate, of which 
they had a large amount in value on hand at the out- 
break of the recent civil war. That this real estate 
was in different parcels and localities, and was bought 
and paid fur by partnership money, and held as part- 
nership property for the general uses of the partnership 
business. That early in the war, namely, in 1863, 
Johnston died in the State of Virginia, where he then 
resided, and left a will by which all his property, in- 
cluding his interest in the partnership, became vested 
in Shanks, who was made the executor of the will. 

Tt seems that both Brown and Johnston were absent 
from Mississippi and from New Orleans during the 
war—the one being in Virginia and the other in 
Georgia. Upon the cessation of hostilities, Brown, 
who had become surviving partner, returned to New 
Orleans, and visited Vicksburg to look after the busi- 
ness of the firm of Brown & Johnston, and the other 
firms with which that was connected. He found that 
suits had been commenced against him as surviving 
partner by creditors of the firm, and in some instances 
attachments levied, and became satisfied that unless 
he adopted some mode of disposing of the property 
of these partnerships, and applying the proceeds of 
such sale to the payment of the debts in their just 
order, the whole would be wasted or a few active cred- 
itors would absorb it all. Under these circumstances, 
acting by advice of counsel, he conveyed all the prop- 
erty of the firm of Brown & Johnston to John A. 
Klein, in trust for the creditors of that partnership, 
with remainder, if any, for the use of the partners and 
their heirs or devisees. Klein accepted the trust and 
sold the lands and paid debts with them, or with the 
proceeds of sale, as directed by the deed of trust. 

There is an allegation that Shanks, while acting as 
executor of the will of Johnston, about the time the 
deed of trust was made by Brown to Klein, had an 
interview with Brown, and being fully informed of 
the condition of the affairs of the partnership, ex- 
pressed his approval of what Brown intended to do. 
This jis denied in the answer, and some testimony is 
taken on the subject. Other questions of bad faith on 
the part of Brown are raised. But in the view which 
we take of the cuse the record establishes the facts, 
that Brown acted in good faith, that the best that 
could be done was done for the creditors of the part- 
nership of Brown & Johnston, and for those interested 
in the property of the firm. 

It appears that after all this property had been sold 
to purchasers ia good faith, Shanks, as executor of 
Johnston’s will, instituted in the Circuit Court in 
which this bill is filed, actions of ejectment against 
these purchasers, who filed this bill to enjoin him from 





further prosecuting the suits, and to compel a convey- 
ance from him of the legal title to the real estate 
which came to him by the will of Johnston, his tes- 
tator. 

Being satisfied, as already stated, of the fairness and 
honesty of the proceedings of Brown and Klein and of 
the purchasers from them, and waiving as of no con- 
sequence, in regard to the principal question in the 
case, the allegation of Shanks’ concurrence in or rati- 
fication of Brown's action, there remains the question 
of law, raised by the counsel on the part of Shanks, of 
the power or authority of Brown, as surviving partner, 
to bind him by the conveyance of Klein, and by the 
sales made under that deed. 

There is no doubt that in the present case all the real 
estate which is the subject of this controversy is to be 
treated as partnership property, bought and held for 
partnership purposes within the rule of equity on that 
subject. Noris it denied by the counsel who have so 
ably argued the case for the appellant, that the cred- 
itors of the partnership had an equity superior to that 
of the devisee of Johnston, to have their debts paid 
out of this property. Their contention is that this 
right could only be enforced by proceedings in a court 
of justice, and that no power existed in Brown, the 
surviving ‘partner, to convey the legal title vested in 
Shanks by the will of Johnston, nor even to make a 
contract for the sale of the real estate which a court 
will enforce against Shanks as the holder of the legal 
title. 

Counsel for appellees, while conceding that neither 
the deed of Brown to Klein, nor of Klein to his ven- 
dees, conveyed the legal title of the undivided moiety 
which was originally in Johnston, maintain that 
Brown, as surviving partner, for the purpose of paying 
the debts of the partnership, had power to sell and 
transfer the equitable interest or right of the partner- 
ship, and of both partners, in the real estate, and that 
the trust deed which he made to Klein was effectual 
for that purpose. That by Klein’s sales to the other 
appellees they became vested with this equitable title 
and with the right to compel a conveyance of the legal 
title from Shanks. 

One of the learned counsel for appellant concedes 
that at the present day the doctrine of the English 
Court of Chancery “‘extends to the treating of the 
realty as personalty for all purposes, and gives the per- 
sonal representatives of the deceased partner the land 
as personalty, to the exclusion of the heir,” and that 
the principle has ‘‘ acquired a firm foothold in English 
equity jurisprudence, that partnership real estate was 
in fact in all cases, and to all intents and purposes, 
personalty.’”’ He denies that the principle has been 
carried so far in the courts of America, and asserts the 
extent of the doctrine to be that the creditors of the 
partnership and the surviving partner have a lien on 
the real estate of the partnership for debts due by the 
firm, and for any balance found due to either partner 
on a final settlement of the partnership transactions. 
Insisting with much earnestness that the right of the 
surviving partner, and of the creditors through him, 
is no more than alien his right to enforce it by a sale, as 
if it were personal property, is denied, and the neces- 
sity of aresort to a court of equity to enforce the lien 
is insisted on. 

We think the error which lies at the foundation of 
this argument is in the assumption that the equitable 
right of the surviving partner and the creditors is 
nothing but alien. 

It is not necessary to decide here that it is not alien 
in the strict sense of that word, for if it be alien in 
any sense it is also something more. 

It is an equitable right accompanied by an equitable 
title. It is an interest in the property which equity 
courts will recognize and support. What is that right? 
Not only that the court will when necessary see that 
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the real estate so situated is appropriated to the satis- 
faction of the partnership debts, but that for that pur- 
pose and to that extent it shall be treated as personal 
property of the partnership, and like other personal 
property pass under the control of the surviving part- 
ner. This control extends to the right to sell it, or so 
much of it as may be necessary to pay the partuership 
debts, or to satisfy the just claims of the surviviug 
partner. 

It is beyond question that such is the doctrine of the 
English Court of Chancery, as stated by counsel for 
appellant. As this result was reached in that court 
without the aid of any statute, it is authority of very 
great weight in the inquiry as to the true equity doc- 
trine on the subject. 

We think also that the preponderance of authority 
in the American courts is on the same side of the 
question. 

In the case of Dyer v. Clark, 5 Metc. 562, that emi- 
nent jurist Shaw, C. J. of the Supreme Court of Massa- 
chusetts, while using the word “lien,” in reference 
to the rights now in controversy, asks: ‘*‘ What are the 
true equitable rights of the partners as resulting from 
their presumed intentions in such real estate? Is not 
the share of each pledged to the other, and has not 
each anequitable lien on the estate, requiring that it 
shall be held and appropriated, first, to pay the joint 
debts, then to repay the parties who advanced the 
capital, before it shall be applied to the separate use 
of either? The creditors have an interest indirectly 
in the same appropriation, not because they have any 
lien, legal or equitable, upon the property itself, but 
on the equitable principle that the real estate so held 
shall be deemed to constitute a part of the fund from 
which their debts are to be paid before it can be legally 
or honestly diverted to the private use of the parties. 
Suppose this trust is not implied, what would be the 
condition of the parties?” ete. ‘ But treating it asa 
trust, the rights of all the parties will be preserved.” 
It is clear that in the view thus announced the right of 
the creditors is something more than an ordinary lien. 

In the case of Delmonico v. Guillawme, 2 Sandf. Ch. 
366, where the precise question arose which we have in 
the present case, the vice-chancellor held that ‘* Peter 
A. Delmonico, as the surviving partner, became enti- 
tled to the Brooklyn farm, and as between himself and 
the heir of John, he had an absolute right to dispose of 
it, for the payment of the debts of the firm, in the 
same manner as if it had been personal estate.” 

In so deciding he followed the English authorities and 
cited Fereday v. Wightwick, 1R. & My. 45; 1 My. & Keen, 
619; id. 663; Broom v. Broom, 3 id. 443; Cookson v. 
Cookson, 8 Simmons, 529; Townshend v. Devaynes, 11 
id. 498, note. 

In the case of Andrews’ Heirs v. Brown’s Adm’r, 21 
Ala. 437, the Supreme Court said that “inasmuch as 
the real estate is considered as personal for the pur- 
pose of paying the debts of the firm, and the surviving 
partner is charged with the duty of paying these debts, 
it must of necessity follow that he has the right in 
equity to dispose of the real estate for this purpose, for 
it would never do to charge him with the duty of pay- 
ing the debts and at the same time take from him the 
means of doing it. Therefore although he cannot by 
his deed pass the legal title which descended to the 
heir of the deceased partner, yet as the heir holds the 
title in trust to pay the debts and the survivor is 
charged with this duty, his deed will convey equity 
to the purchaser, and through it he may call on the 
heir for the legal title and compel him to convey it.” 

In the case of Dupuy v. Leavenworth, 17 Cal. 262, 
Chief Justice Field, in the name of the court, said: ** In 
the view of equity it is immaterial in whose name the 
legal title of the property stands — whether in the in- 
dividual name of the copartner or in the joint names 
of all; itis first subject to the payment of the part- 





nership debts, and is then to be distributed among the 
copartners according to their respective rights. The 
possessor of the legal title in such case holds the prop- 
erty in trust for the purposes of the copartnership. 
Each partner has an equitable interest in the property 
until such purposes are accomplished. Upon dissolu- 
tion of the copartnership by the death of one of its 
members, the surviving partner, who is charged with 
the duty of paying the debts, can dispose of this equit- 
able interest, and the purchaser can compel the heirs- 
at-law of the deceased partner to perfect the purchase 
by conveyance of the legal title.” 

If the case could be held to be one which should be 
governed by the decisions of the courts of Mississippi, 
because the principle is to be regarded as arule of 
property, which we neither admit nor deny, the result 
would still be the same. 

In one of the earliest cases on that subject in the 
Hight Court of Errors and Appeals of that State, 
Markham v. Merritt, 8 Miss. 457, Chief Justice Sharkey, 
in delivering the opinion of the court, concurs in the 
general doctrine that ‘when land is held by a firm, 
and is essential to the purposes and objects of the 
partnership, then it is regarded as a part of the joint 
stock, and will be regarded in equity as a chattel.” A 
careful examination of the Mississippi cases cited by 
counsel has disclosed nothing in contravention of this 
doctrine, nor any thing to support a denial of the au- 
thority of the surviving partner to dispose of such 
property for the payment of the debts of the partner- 
ship. 

We are of opinion therefore that the purchasers from 
Klein acquired the equitable title of the real estate 
conveyed to him by Brown; that they had aright to 
the aid of a Court of Chancery to compel Shanks to 
convey the legal title to the undivided half of the land, 
vested in him by the will of Johnston, and the decree 
of the Circuit Court to that effect is affirmed. 

a 
PAROL EVIDENCE TO VARY CONTRACT OF 
INDORSEMENT. 


UNITED STATES SUPREME COURT, OCT. TERM, 1881. 


MARTIN v. COLE. 


It is not competent in an action against an indorser by his im- 
mediate indorsee, upon an indorsement made in blank, of 
a negotiable promissory note, to prove as a defense that as 
part of the transaction it was agreed between the parties, 
but not in writing, that it shouid merely have the legal 
effect of an indorsement expressed to be without recourse, 


error to the Supreme Court of Colorado Territory: 
The opinion states the facts. 





Matruews, J. This cause is brought into this court 
by a writ of error to the Supreme Court of the Terri- 
tory of Colorado. 

The defendant in error was plaintiff below, and 
brought his action of assumpsit against the plaintiff in 
error, 48 indorser of a promissory note, in the District 
Court of the First Judicial District of Colorado Terri- 
tory, for the county of Arrapahoe, the plaintiff below 
being the immediate indorsee. 

A copy of the note sued on, with the indorsements, 
filed with the declaration, is as follows: 


** $1,414.15. GEORGETOWN, C. T., July 17, 1868. 
**On, or before eighteen months after date, I promise 
to pay to John H. Martin, or order, the sum of four- 


teen hundred and fourteen }%, dollars, for value re- 


ceived, at George I. Clark & Co.’s bank at Georgetown, 

with interest at the rate of three per cent per month 

from date until paid. 

** (Signed) 

{Indorsed on back.] 

“Pay to the order of Luther A. Cole. Value re- 
ceived. 


JOHN WEBB.” 


* (Signed) JouHN H. MARTIN.” 
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The declaration, besides the common money counts, 
contained five special counts. 

In the first of them itis averred that the note sued 
on being unpaid, on February 5, 1870, the plaintiff in- 
stituted suit thereon against the maker, at the first 
term of the court in the county of his residence, after 
the maturity thereof, and at the same term, on April 
7, 1870, recovered judgment thereon against him for 
$2,284, together with costs; that upon said judgment 
he afterward, on May 9, 1870, caused to be issued, and 
placed in the hands of the sheriff, an execution, which 
on June 6, 1870, he made return of, showing that on 
May 9, 1870, be had levied the same on certain mining 
claims of the defendant, which on June 1, 1870, he had 
sold according to law for the sum of $5, besides the 
costs of the suit, amounting to $45.75; and it is also in 
the same count further averred that from the time 
of the rendition of the judgment against Webb, the 
maker of the note, he had no other property, either 
real or personal, subject to execution, out of which the 
balance of the judgment or any part of it could have 
been made, and that the keeping of the execution in 
the hands of the sheriff for the period of ninety days 
from its date, or the issuing of a pluries or other exe- 
cution to collect the balance of said judgment would 
have been wholly unavailing. There is also the further 
averment in the same count that the plaintiff used all 
due diligence to collect said note from the maker. 

The second count of the declaration contains the 
averment that ‘‘at the time the said note became due 
and payable, and from that time up to the time of the 
commencement of this suit, and up to the present 
time, the said John Webb ever has been and still is 
insolvent and unable to pay said note, and that the in- 
stitution of a suit against the said John Webb at the 
time the said note became due, or at any time from 
the maturity of the said note until the present time, 
would have been and was and would be entirely un- 
availing,” etc. 

These averments appear to have been made witha 
view to meet the requirements of section 7 of an act 
then in force, of the Territory of Colorado, relating to 
bonds, bills and promissory notes, which is referred 
to in the brief of one of the counsel as found on page 
85 of the Revised Statutes of Colorado of 1868, but 
which, in disregard of the rules of this court, is not 
set out either in the record of the case or the brief of 
counsel. The volume referred to not being accessible, 
-we find what we assume to be a republication of the 
same provision in the General Laws of the State of 
Colorado, published by authority in the year 1877. It 
is as follows: 

“*Szc. 7. Every assignor, or his heirs, executors or 
administrators, of every such note, bond, bill, or other 
instrument in writing, shall be liable to the action of 
the assignee thereof, or his executors or administra- 
tors, if such assignee shall have acted with diligence, 
by the institution and prosecution of a suit against the 
maker of such assigned note, bond, bill, or other in- 
strument of writing, or against his heirs, executors or 
administrators, for the recovery of the money or prop- 
erty due thereon, or damages in lieu thereof; provided 
that if the institution of such suit would have been 
unavailing, or if the maker had absconded or left the 
State, when such assigned note, bond, bill, or other 
instrument in writing became due, such assignee, or 
his executors or administrators, may recover against 
the assignor, or against his executors or administrators, 
as if due diligence by suit had been used.” 

The plaintiff in error, defendant below, in addition 
to the general issue, filed a special plea to the first and 
second counts of the declaration, the substance of 
which is as follows: 

“And the said defendant avers that he made the 
said indorsement, when it was so made, in blank, that 
is to say, by writing his name across the back of said 





promissory note, and that he made said indorsement 
with the express agreement by and between him and 
the said plaintiff, the said Luther A. Cole, that the said 
indorsement should never be filled up so as to make 
this defendant liable in any manner upon the said in- 
dorsement, but only to enable the said plaintiff to sue 
the said note in his own name, if suit thereon should 
become necessary. And this defendant avers that re- 
lying upon the assurance of the said plaintiff that his 
indorsement should not be filled up so as to render 
him liable as indorsee thereon, he signed his name 
upon the back of said note, which without said assur- 
ance he would not have done.” 

To this plea there was filed a general demurrer, 
which was sustained. 

Afterward, on June 6, 1874, the cause was submitted, 
by consent of parties, without the intervention of a 
jury, when the court found the issues in favor of the 
plaintiff and rendered judgment against the defendaut 
for $2,478.17, damages and costs. 

A bill of exceptions was taken, which sets out all the 
evidence given and offered in the trial of the case. 
From that it appears that the defendant below, Martin, 
being on the stand as a witness in his own behalf, was 
asked to state under what circumstances the note in 
suit was transferred by him to the plaintiff Cole. Ob- 
jection being interposed, the defendant then stated to 
the court that he offered to prove in defense a parol 
promise contemporaneous with the indorsement of the 
note; that he proposed to prove by the witness that 
the parol agreement set forth and stated in the defend- 
aut’s second plea was made by the parties. The court 
sustained the objection and the defendant excepted. 

Thereupon the defendant offered to prove that at the 
time the note was transferred by Martin to Cole, it was 
expressly agreed between them that Martin should in- 
dorse his name on the note in blank to enable Cole to 
collect it in his own name, and that Cole agreed then, 
in consideration of what he had given for the note, 
that he (Martin) was never to be called upon as in- 
dorser or guarantor of its payment in the event he 
failed to collect it from the maker of the note; to 
which offer an objection, interposed by the plaintiff, 
was sustained, and the defendant excepted. 

The defendant had previously testified that his name 
on the back of the note was written by him, but that 
the words ‘‘ Pay to the order of Luther A. Cole, value 
rec’d,’’ were not written at the time of the indorse- 
ment and delivery of the note, nor by him at any time. 

The plaintiff below read in evidence the depositions 
of William L. Campbell, Levi H. Shepperd and John 
T. Harris, tending to prove the insolvency of Webb, 
the maker of the note, at and after its maturity. Ob- 
jections were made to their depositions and overruled ; 
to which an exception was taken. The objections, 
however, do not appear to be of sufficient importance 
to require further notice. 

The plaintiff also read in evidence the transcript of 
the record, judgment and proceedings in the action of 
Luther A. Cole against John Webb, the maker of the 
note, together with the execution, levy, and return, 
being the same referred to in the first count of the 
declaration. From that it appears that the execution 
was issued on May 9, 1870, returnable in ninety days 
from date, and actually returned on June 7, 1870, show- 
ing the levy and sale referred to in the pleadings. 

There was other testimony also tending to prove the 
insolvency of Webb, the maker of the note, at and 
after its maturity and ut the time of the bringing of 
this action. 

An appeal was taken from the judgment of the Dis- 
trict Court of the First Judicial District of the county 
of Arrapahoe to the Supreme Court of Colorado Ter- 
ritory, in which, at the February term, 1875, errors 
were assigned, and the judgment was affirmed in that 
court on March 28, 1876. 
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To reverse that judgment is the object of the present 
writ of error. 

The agreement set out and relied on in the plea was 
that ‘‘the said indorsement should never be filled up 
so as to make this defendant liable in any manner upon 
the said indorsement, but only to enable the said 
plaintiff to sue the said note in his own name, if suit 
thereon should become necessary.’’ And the defend- 
ant averred that ‘the, relying upon the assurance of 
the said plaintiff, that his indorsement would not be 
filled up so as to render him liable as indorser thereon, 
signed his name upon the back of said note, which 
without said assurance he would not have done.” As 
the indorsement in blank admitted by the defendant 
to have been made by him, without being filled up by 
the plaintiff at all, rendered him liable for the pay- 
ment of the note as an indorser, the breach by the 
plaintiff of the alleged agreement was inconsequential 
and could not in law result in any actionable injury; 
for filling up the blank indorsement in the manner in 
which it was done neither added to nor subtracted 
from the liability which the defendant assumed by 
merely writing his name on the back of the note. 

The defendant below however further offered at the 
trial to prove that at the time the note was transferred 
by Martin to Cole, it was expressly agreed between 
them that Martin should indorse his name on the note 
in blank, to enable Cole to collect it in his own name, 
and that Cole agreed then, in consideration of what 
he had given for the note, that he (Martin) was never 
to be called upon as indorser or guarantor of its pay- 
ment in the event he failed to collect it from the 
maker of the note. No question was made at the 
time, nor has been raised since, as to the admissibility 
of such proof, under a plea of the general issue; and 
waiving any objection on that account, the rejection 
by the court below of this offer fairly raises the issue 
intended to have been made by the special plea, 
whether it is competent, in an action against an in- 
dorser by his immediate indorsee, upon an indorse- 
ment made in blank of a negotiable promissory note, 
to prove as a defense that as part of the transaction it 
was agreed between the parties, but not in writing, 
that it should merely have the legal effect of an in- 
dorsement expressed to be without recourse. 

It has never been contended that such a defense, 
based on dealings between prior parties, could be main- 
tained to defeat the title of a bona fide holder for value 
of negotiable paper, acquired before maturity, in the 
usual course of business, and without notice; for the 
protection of such a title is the essence of the policy 
of the law-merchant, and inheres in the very definition 
of negotiability. Heuce in that case a collateral but 
contemporaneous written agreement, between two 
prior parties to a bill or note, would not affect its 
validity in the hands of the older, more than if the 
agreement were unwritten. Whereas, between the 
immediate parties, if the agreement relied on were in 
writing, its terms}would fix and determine their rights 
and obligations, as was decided by this court in Davis 
v. Brown, 94 U. 8. 427. The question is between them 
alone; and is, whether the same effect will be given to 
such an agreement not reduced to writing. 

The ground of decision must be found in some other 
principle or policy of the law than that which protects 
the title of a remote innocent holder of negotiable 
paper. 

Accordingly Mr. Justice Washington, in the case of 
Susquehanna Bridge and Bank Co. v. Evans, 4 Wash. 
C. C. 480, after admitting proof of such an agreement, 
in an action by the holder of a promissory note against 
his immediate indorser, said in his charge to the jury: 
“The reasons which forbid the admission of parol 
evidence to alter or explain written agreements and 
other instruments, do not apply to those contracts im- 
plied by operation of law, such as that which the law 





implies in respect to the indorser of a note of hand. 
The evidence of the agreement made between the 
plaintiffs and defendants, whereby the latter were to 
be discharged on the happening of a particular event, 
was therefore properly admitted.”’ 

It is upon this distinction between contracts, express 
and implied, that those judicial tribunals have pro- 
ceeded, in which such proof is held to be admissible. 
It is declared, for example, by the Supreme Court of 
Pennsylvania, in the case of Ross v. Espy, 66 Penn. St. 
483, that ‘‘ the contract of indorsement is one implied 
by the law from the blank indorsement, and can be 
qualified by express proof of a different agreement be- 
tween the parties, and is not subject to the rule which 
excludes the proof to alter or vary the terms of an 
express agreement.” 

So in an early case in New Jersey (Johnson v. Mar- 
tinus, 4 Halst. 144) it was held by the Supreme Court 
of that State that parol evidence was competent to 
overcome the implied contract which results from o 
blank indorsement, on the ground that such indorse- 
ment is an inchoate or imperfect contract and nota 
written instrument, nor entitled to its effect, protec- 
tion or immunity. 

This case however was expressly overruled by the 
same court in the case of Chaddock v. Vanness, 35 N. 
J. Law, 517, in which it is plainly indicated that the 
distinction attempted to be made, in some of the cases, 
between indorsements in full and those which are in 
blank, is untenable. 

The contract created by the indorsement and deliv- 
ery of a negotiable note, even between the immediate 
parties to it, isa commercial contract, and is not, in 
any proper sense, a contract implied by the law, much 
less an inchoate or imperfect contract. It is an ex- 
press contract, and is in writing, some of the terms of 
which, according to the custom of merchants and for 
the convenience of commerce, are usually omitted, but 
not the less, on that account, perfectly understood. 
All its terms are certain, fixed and definite, and when 
necessary, supplied by that common knowledge, based 
on universal custom, which has made it both safe and 
convenient to rest the rights and obligations of parties 
to such instruments upon an abbreviation. So that 
the mere name of the indorser, signed upon the back 
of a negotiable instrument, conveys and expresses his 
meaning and intention as fully and completely as if he 
had written out the customary obligation of his con- 
tract in full. 

It is spoken of by Wharton (Law of Evidence, § 1059) 
as acontract at short-hand. The same view is taken 
in Daniels on Negotiable Instruments, § 718, where the 
author states, as a resulting conclusion that embodies 
the true principle applicable to the subject, that ‘in an 
action by immediate indorsee against an indorser, no 
evidence is admissible that would not be admissible in 
asuit by a party in privity with the drawer, against 
him.’’ If the commercial contract of indorsement is 
treated as a contract in writing, this conclusion is un- 
doubtedly correct. If itis not, we have the anomaly 
of applying one rule between maker and payee, and a 
different one between payee becoming indorser and his 
immediate indorsee, without any difference to justify 
it in the relation of the parties to each other in the 
two cases. 

The rule is tersely stated in Benjamin Chalmers’ Di- 
gest of the Law of Bills of Exchange, etc., art. 56, 
p. 63: “The contracts on a bill, as interpreted by the 
law-merchant, are contracts in writing. Extrinsic evi- 
dence is not admissible to contradict or vary their 
effect.”” Citing Abrey v. Crux, L. R., 5 C. P. 87. 

The rule, as declared by Mr. Justice Washington in 
the case cited, was expressly rejected by this court in 
the case of Bank of United States v. Dunn, 6 Pet. 51, 
one distinct ground of its opinion being that parol evi- 
dence is not admissible to vary a written agreement, 
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citing the language of the court in Renner v. Bank of 
Columbia, 9 Wheat. 587: *‘ For there is no rule of law 
better settled or more salutary in its application to 
contracts than that which precludes the admission of 
parol evidence to contradict or substantially vary the 
legal import of a written agreement.” 

The authority of this case on this point has never 
been questioned in this court, the explanation and 
qualification in Davis v. Brown, 94 U. 8. 423, having 
reference only to the rule as to the competency of an 
indorser as a witness to impeach the validity of a ne- 
gotiable instrument to which he is aparty. In thecase 
last referred to the agreement relied on to qualify the 
instrument was admitted because it was in writingand 
part of the transaction. 

The case of Bank of the United States v. Dunn, supra, 
is cited as an authority upon the point in Phillips v. 
Preston, 5 How. 291, “ because, in an action on a note, 
parol testimony is not competent to vary its written 
terms, and probably not to vary a blank indorsement 
by the payee from what the law imports.” 

It is also referred to in terms and followed in the case 
of Brown v. Wiley, 20 How. 442. In delivering the 
opinion of the court in that case, Mr. Justice Grier 
used this language: ‘‘ When the operation of a contract 
is clearly settled by general principles of law, it is taken 
to be the true sense of the contracting parties. This 
is not only a positive rule of the common law, bat it is 
a general principle in the construction of contracts. 
Some precedents to the contrary may be found insome 
of our States, originating in hard cases, but they are 
generally overruled by the same tribunals from which 
they emanated, on experience of the evil consequences 
flowing from a relaxation of the rule. There is no 
ambiguity arising in this case which needs explana- 
tion. By the face of the bill the owner of it had a right 
to demand acceptance immediately, and to protest it 
for non-acceptance. The proof of a parol contract, 
that it should not be presented till a distant, uncertain 
or undefined period, tended to alter and vary, in a 
very material degree, its operation and effect. See 
Thompson v. Ketcham, 8 Johns. 192."’ 

The action in this case, it is true, was between the 
payee and drawer, upon a bill of exchange; but the 
obligation on which it was founded, that the drawer 
would pay, in the event of non-acceptance by the 
drawee, notice of dishonor and protest, is one not 
actually expressed in terms in the bill itself, but im- 
ported by construction of law, as constituting the 
operation and effect of the contract. 

In the case of Specht v. Howard, 16 Wall. 564, Mr. 
Justice Swayne, delivering the opinion of the court, 
quotes from Parsons on Notes and Bills, 591, that * It 
is a firmly settled principle that parol evidence of an 
oral agreement alleged to have been made atthe time 
of the drawing, making, or indorsing of a bill or note, 
cannot be permitted to vary, qualify, or contradict, to 
add to or subtract from the absolute terms of the writ- 
ten contract.” 

The same quotation forms part of the opinion in the 
case of Forsythe v. Kimball, 91 U. 8. 291, with the 
addition that in the absence of fraud, accident or 
mistake, the rule is the same in equity as at law. 

The same principle, upon the authority of these 
cases, was affirmed by this court in Brown v. Spofford, 
95 U. S. 474, and is assumed to be the law in Cox v. 
National Bank, 100 id. 713, and Brent's Exrs. v. Bunk 
of Metropolis, 1 Pet. 89. 

In view of this line of decisions the question, as it 
arises in this case, cannot now be considered an open 
one in this court. “It coincides with the rule adopted 
and applied in most of the States, but the cases are too 
numerous for citation. They will be found collected 


however in Bigelow’s Bills and Notes, 168; Byles on 
Bills (6th Am. ed.), Sharswood’s note, 157; 1 Daniel 
on Neg. Ins., §§ 80, 717, et seg. ; 2 Wharton on Ev., § 








1058 et seg.; Benjamin’s Chalmers’ Dig. Bills of Exch., 
art. 56, p. 63. 

Of course there are many distinctions which, upon 
the circumstances of cases, determine the applicability 
of the rule, and classes of cases which form apparent. 
exceptions to it. It is not necessary to refer to them 
here, further that to say that the limitations of the 
rule are perfectly consistent with it, and its application 
in this, as in other proper cases, will not be considered 
as encroaching upon them. 

The opinion of the Supreme Court of Colorado Ter- 
ritory, affirming the judgment of the District Court, 
expressly declines to pass upon the question whether 
the evidence showed that the property of Webb, the 
maker of the note, was exhausted or not, because no 
exception was taken to the finding and judgment of 
the court. Our attention is called by counsel to a stip- 
ulation filed in the Supreme Court of Colorado, by 
which the omission to insert the exception agreed to 
have been taken at the time, in the bill of exceptions, 
was intended to be cured; which it seems could not 
have come to the knowledge of that court. But the 
consideration of the exception does not avail the 
plaintiff in error. The record shows abundant evi- 
dence to sustain the finding complained of. Even if 
the point made were well taken that where, under the 
statute of Colorado requiring a prosecution of the 
maker to the end of an execution, it is necessary that 
the execution should be kept in force for the full 
period given by law for its return, in order to establish 
due diligence, nevertheless in the present record there 
isshown, in our opinion, evidence to justify a finding 
in favor of the plaintiff below, even although no exe- 
cution had been issued against the maker of the note. 
It clearly appears that it would have been unavailing 
on account of hisinsolvency. In Wills v. Claflin, 92 U. 
8. 155, under astatute of Illinois, containing a provision 
identical with that in the Colorado statute, from 
which, indeed, the latter is said to have been copied. it 
was held that if the maker of the note was insolvent, so 
that a suit against him: would be unavailing, the fail- 
ure to institute it would furnish no defense to the 
indorser. That, indeed, is the plain language of the 
law itself. 

We find no error in the record, and the judgment 
will be affirmed. 





> = 
SUNDAY CONTRACTS — SUBSCRIPTION 
ERECT CHURCH EDIFICE. 
PENNSYLVANIA SUPREME COURT, OCT. 3, 1881. 
DALE Vv. KNAPP. 

A subscription for the erection of a church edifice is a work 
of charity within the exception of the statute which for- 
bids any worldly employment or business on the Lord's 
day, ‘“‘ works of necessity and charity only excepted,” and 
is valid if made on Sunday. 


TO 


— by plaintiff as trustee to recover a church 
41 subscription. The opinion states the case suffi- 
ciently. 

The court below directed a nonsuit. 


Mercur, J. This contention is whether a subscrip- 
tion made on Sunday toward the erection of a church 
edifice is void. 

A contract made on Sunday is not void at common 
law. Kepner v. Keefer, 6 Watts, 231; Fox v. Mensch, 
3 W.& S. 446; Shuman v. Shuman, 3 Casey, 90. If 
then this contract is void it is by reason of the act of 
22d of April, 1794. That act declares: ‘‘If any person 
shall do or perform any worldly employment or busi- 
ness whatsoever on the Lord’s day, commonly called 
Sunday, works of necessity and charity only excepted,” 
and such other exceptions as are mentioned in the 
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proviso, every person so offending shall be subject to a 
penalty as in the act prescribed. 

It may be conceded that the making of this subscrip- 
tion is not a work necessarily done on Sunday. The 
question then is whether the raising of money to 
build a house of worship is a work of charity within 
the meaning of the act, or is the solicitation of con- 
tributions for that purpose from a congregation as- 
sembled on Sunday for religious worship, a work of 
charity ? 

No man can legally be compelled to contribute to- 
ward the erection of a house for public worship, nor 
toattend or support religious services therein. The 
statute imposes no such obligation. It however does 
recognize Sunday as the proper day for public wor- 
ship. It leaves every one free to use the day for that 
purpose or refrain from such use. It is designed to 
compel a cessation from all those employments which 
will interfere with or interrupt the exercise of re- 
ligious services, either public or private, on that day. 
The right to so worship is protected by its penal enact- 
ments. Each person has an indefeasible right to wor- 
ship Almighty God according to the dictates of his 
own conscience. Each is at liberty to use Sunday for 
the purpose contemplated by the statute. If he refrains 
therefrom, he shall not so use the day as to annoy 
others who may be engaged in religious worship. 
Johnston v. Commonwealth, 10 Harris, 102. The pur- 
pose of the law is to protect the day for the comfort of 
those conducting or attending religious worship. 
Charity is active goodness. The means which long 
established and common usage of religious congrega- 
tions show to be reasonably necessary to advance the 
cause of religion are not forbidden, and may be deemed 
works of charity within the meaning of the statute. 
It is not essential that they be purely charitable. It is 
sufficient if they so far partake of that character as to 
be recognized by the congregation as a part of its ac- 
tive goodness, and are not expressly forbidden by the 
statute. Commonwealth v. Nesbit, 10 Casey, 398. 

Theinclination of this court has long been not to 
permit a person to set up this law against another per- 
son from whom he has received a meritorious consid- 
eration or on whom he has inflicted an injury. It was 
therefore said in Mohney v. Cook, 2 Casey, 342, that 
the law relating to the observance of the Sabbath de- 
fines a duty of the citizen to the State and to the State 
only. It was there held that one who had erected an 
obstruction in a uavigable stream whereby the boat 
and cargo of another were wrecked on Sunday, could 
not, in an action for such injury, set up as a defense 
that the plaintiff was unlawfully engaged in navigating 
his boat on that day. So it was held the hiring of a 
carriage on Sunday by a son to visit his father created 
a legal contract, although no reason was shown for 
visiting him on that day, other than flows from a gen- 
eral filial duty and affection. Logan v. Mathews, 6 Barr, 
417. It is not a violation of the act for a hired domes- 
tic servant to drive his employer’s family to church 
on Sunday in the employer’s private carriage. Com- 
monwealth v. Nesbit, supra. A will executed on 
Sunday is not void, although at the time the testator 
be in his usual good state of health and live five or 
six months thereafter. Beitenman’s Appeal,5 P. F. 
Smith, 183. 

Contracts for services on Sunday of the preacher, 
the sexton, the organist and the singers are not illegal, 
although these persons may engage in such employment 
as a means of livelihood. Their services are in further- 
ance of the same great charity. 

The custom of soliciting contributions on Sunday 
from congregations assembled for religious worship is 
very general, and has existed from an early period of 
time. With some denominations it may be foragreater 
variety of objects than with others. Sabbath offerings 


may be for the incidental expenses of the church; to 





light and warm the house; to pay the organist and the 
sexton; to assist the poor; to repair, enlarge and re- 
build the church edifice; to support foreign and do- 
mestic missions. The latter often extends to furnishing 
aid to poorer congregations toward erecting houses of 
worship. If it be illegal to give or agree to give for 
such objects on Sunday, it must be illegal to solicit the 
giving. Weare not aware it has ever been held that 
the preacher became liable to the penal provisions of 
the statute by soliciting from the pulpit such contri- 
butions, nor any of the officers of the church for taking 
up the collection. Whether the sum be large or small 
does not change the principle applicable to the transac- 
tion. Itis true there is a legal distinction between 
having given and agreeing to give, yet inasmuch as we 
think a subscription toward the erection of a house of 
public worship is awork of charity, such agreement is 
not prohibited by the act of 22d of April, 1794. The 
conclusion at which we have arrived is not in accord 
with the doctrine assumed in Catlett v. Trustees, etc., 
62 Ind. 865, but in principle. it isin harmony with the 
rule declared in Flagg v. Millbury, 4 Cush. 243; Ben- 
nett v. Brooks, 9 Allen, 118; Doyle v. Lynn, 118 Mass. 
195, and directly sustained in Allen v. Duffy, 9 Reporter, 
646, decided last year by the Supreme Court of Mich- 
igan. 

The support of religious societies isacharity. It is 
a giving for the love of God, or the love of a neighbor 
in a broad catholic sense. Whatever is morally fit and 
proper to be done on Sunday in furtherance of the 
great object, is likewise a charity. The learned judge 
therefore erred in ordering a nonsuit and in refusing 
to take it off. 

Judgment reversed. 
—_—__>—__—_—- 


BOUNDARY OF LAND BY 


MAINE SUPREME JUDICIAL COURT, FEBRUARY, 1881. 


HIGHWAY. 


Low v. TIBBETTs.* 

The well-settled doctrine in this State is, that a grant of land 
bounded on a highway carries the fee in the highway to 
the center of it, if the grantor owns to the center, unless 
the terms of the conveyance clearly and distinctly ex- 
clude it. 

The mere mention of a monument on the side of the road, or 
on the bank of a stream, as the place of beginning or end 
of a line in the description, is not of itself sufficient to 
control the ordinary presumption, that the grantee will 
hold to the center of the road or the thread of the stream 
where the road or stream is made the boundary. 


RESP ASS for hauling certain loads of stone upon 
the locus which is within the limits of a town 
way, and the plaintiff claimed to own the fee. The 
question presented called for the construction of a 
deed from the plaintiff to the defendant, dated June 
26, 1857. The description is given in the opinion. 

At the trial the presiding justice was of the opinion 
that the fee was in the defendant, and a nonsuit was 
ordered ‘* which is to be set aside if such construction 
of the deed was erroneous.” 


Asa Low, for plaintiff. 
R.P. Tupley, for defendant. 


Barrows, J. The question is, whether the fee in 
the locus (which is a strip about twelve rods in length 
by forty-four feet in width, being a section of a duly 
located street in the village of Spring Vale, running 
along the bank of Mousam river, cutting a lot formerly 
owned by the plaintiff very unequally, and leaving the 
largest part of it onthe side farthest from the river, 
and a little irregularly shaped land between street and 
river) is in the plaintiff, or in the defendant. 

After the street was built plaintiff conveyed his lot 


*To appear in 72 Maine Reports. 











434 





THE ALBANY LAW JOURNAL. 














to defendant, describing first the most important part 

as ‘** situate in the villageof Spring Vale * * * 
eateninn on the north-easterly side of the new a 
leading from the Province Mills Bridge to the cotton 
mill, and at the southerly corner of the lot as now 
fenced belonging to school district number one, * * 
and running (course given) by said road * * * toa 
stake,’’ and thence around the rear of the lot “ to the 
place begun at; also the land now owned by said Low 
between said road and Mousam river.” 

The well-settled doctrine in this State is, thata grant 
of land bounded ou a highway carries the fee in the 
highway to the center of it, if the grantor owns to the 
center, unless the terms of the conveyance clearly and 
distinctly exclude it, so as tocontrol the ordinary pre- 
sumption. Oxton v. Groves, 68 Me. 372. Here the 
principal piece is bounded by the road as a monument 
or abuttal. So is the land lying opposite ‘‘ between the 
road and the river.” 

Is there enough in the language used to exclude the 
street from the conveyance? The mere mention in the 
description of a fixed point on the side of the road as 
the place of beginning or end of one or more of the lot 
lines does not seem to be of itself sufficient. Cottle v. 
Young, 59 Me. 105, 109; Johnson v. Anderson, 18 id. 
76. Nor will similar language, with reference to mon- 
uments standing on or near the bank of astream, in 
lines beginning or ending at such stream, prevent the 
grantee from holding ad medium filum aquae. Pike v. 
Monroe, 36 Me. 309; Robinson v. White, 42 id. 210, 218; 
Cold Spring Iron Works v. Tolland, 9 Cush. 495, 496. 
The case of Sibley v. Holden, 10 Pick. 249, cited by 
plaintiff, was commented on by this court in Bucknam 
v. Bucknam, 12 Me. 465, and that of Tyler v. Ham- 
mond, 11 Pick. 193, in Johnson v. Anderson, 18 Me. 78; 
and the apparent force of these decisions is somewhat 
restricted and explained by the learned court which 
pronounced them, in Newhall v. lreson, 8 Cush. 598, 
and Phillips v. Bowers, 7 Gray, 24; although it is appa- 
rent from the last case and from Smith v. Slocomb, 9 
Gray, 36, that the Massachusetts court lays less stress 
upon the ordinary presumption, and requires less dis- 
tinctness in the terms of the deed to obviate it, than 
we have done in the cases above cited from the 18th, 
59th and 68th of our own reports. See, also, Perkins’ 
note to Sibley v. Holden, in the secend edition of Pick- 
ering’s Reports, vol. 10, p. 251. 

Had the plaintiff run his first line “by the north- 
easterly side line of said road,” instead of by said 
road,’”’ and conveyed the land “lying between the 
south-westerly side line of said road and Mousam 
river,”’ instead of that “lying between said road and 
Mousam river,”’ a different question would have been 
presented. 

In the absence of the very few words which were 
necessary to make plain an intention on the part of 
the plaintiff to reserve the fee in the land covered by 
the street to himself, we think the ordinary presump- 
tion and construction must prevail. 

Nonsuit confirmed. 
—_———__4_—_—— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONSTITUTIONAL LAW — LOCAL ACT—SUBJECT NOT 
EXPRESSED IN TITLE. — Chapter 604 of the Laws of 
1874 is entitled ‘‘ An act to provide for the surveying, 
laying out and monumenting certain portions of the 
city and county of New York, and to provide means 
therefor.’’ The act not only confers power to lay out, 
survey and monument, but certain provisions con- 
tained therein authorize the taking of proceedings to 
acquire title and to pay for the land taken for that 
purpose. Held, that the act is not unconstitutional 


on the ground that it is a local act and the subject is 
not sufficiently expressed in the title, as required by 








section 16 of article 3 of the State Constitution. The 
subject of the act is the improvement of streets, and 
the words “laying out’’ must be interpreted in a broad 
and liberal sense. The constitutional provision re- 
ferred to does not require that the title should be 
exact and precise in all respects, and it is a sufficient 
compliance with its terms if this is done fairly and in 
such manner as to convey to the mind an indication 
of the subject to which it relates. The provisions of 
the act in question belong to one single act of legisla- 
tion, and could properly be included in the same. 
They have reference to local improvements, and ali 
tend to the attainment of this general power. Matter 
of Mayer, 50 N. Y. 506; People v. Briggs, id. 553; 
Matter of Douglass, 74 id. 95. Order affirmed. Mat- 
ter of opening One Hundred and Thirty-eighth Street. 
Opinion by Miller, J., Finch, J., dissenting. 

[Decided Oct. 18, 1881.] 


CONTRACT — INVALIDATED BY CONCEALMENT OF 
MATERIAL FACT— AGENT ACTING FOR OTHER PARTY. 
— About November 24, 1875, H., who represented 
plaintiff and others, owners of stock in the L. Rail- 
road Co., called upon defendants, who also owned 
stock in the same company (the stock owned by de- 
fendants and those represented by H. constituting a 
majority of the stock) and entered into an agreement 
with defendants whereby it was agreed that H. might 
sell a majority of the stock of the company to one P., 
with whom negotiations for sale had been had by him, 
which should include all stock represented by him and 
owned by defendants ata specified price. It was fur- 
ther agreed that there should be no separate sale of 
any of the stock by any of the parties. Previous to 
calling on defendants H. had made an offer to P. to 
work in his interest in the sale of the stock, and in 
hostility to the interests of defendants in the matter. 
This offer had been accepted by P. Of the fact of the 
offer, etc., defendants had no knowledge, H. having 
concealed it fromthem. On the 14th of December, 
1875, defendants notified H. that they declined further 
negotiations for the sale of their stock. About the 
same time they purchased other stock, which together 
with what they owned, constituted a majority of the 
stock without that represented by H. In January 
they sold all of their stock to P., who having obtained 
a majority of the stock refused to purchase more, and 
thus the stock represented by H. was greatly dimin- 
ished in value, and had but little salable value. In an 
action by plaintiffs against defendants for a violation 
of the agreement, held, that the concealment from the 
defendants of the offer of H. to P. and its.acceptance 
by P. was asufficient defense to the action. Hitchens 
v. Congreve, 4 Russell, 562; Blake’s case, 34 Beav. 639; 
Foss v. Harbottle, 2 Hare, 461; Rawlins v. Wickham, 
3D. G. & J. 304; Conkey v. Bond, 36 N. Y. 428; Getty 
v. Devlin, 54 id. 403; Getty v. Donnelly, 9 Hun, 603; 
Place v. Minster, 65 N. Y. 102. Judgment affirmed. 
Havemeyer v. Havemeyer. Opinion by Earl, J. 
(Decided Oct. 4, 1881.] 


EXECUTOR — SURETY FOR NON-RESIDENT LIABLE 
FOR DEFAULT OF PRINCIPAL IN TRUST MATTERS — 
ACTION AGAINST SURETY NOT MAINTAINABLE AT LAW 
OR IN EQUITY UNTIL SURROGATE HAS MADE DECREE 
— PRACTICE —NEW PARTIES— CANNOT BE BROUGHT 
IN BY VERBAL ORDER DURING TRIAL. — In an action 
by legatees against the executors under the will and 
the sureties for a non-resident executor in a bond 
given under 2 Rev. Stat. 70, section 7, to compel an 
accounting by said executors, and to charge the non- 
resident executor with funds alleged to be misapplied, 
and to compel the sureties to pay the same, if it could 
not be collected from him, held (1), that the circum- 
stance that real and personal estate,was left by the will 
to the executors in trust for certain purposes did not 
render them trustees merely as to such property so as 
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to render the sureties for the executor not liable for 
his default iu the management of such trust. Stagg v. 
Jackson, 1 N. Y. 206. Sureties of an executor can in 
a proper proceeding be held liable for his defaults in 
respect to theapplication of the proceeds of the real 
and personal estate given by the will to him in trust. 
Wright v. Trustees, etc., 1 Hoff. Ch. 202; Wood v. 
Wood. 4 Paige, 299. (2) The action in question was 
not maintainable without showing that there was a 
decree against the executor under 2 Rev. Stat. 116, 
section 19, or an execution returned unsatisfied and an 
order of the surrogate authorizing the prosecution of 
the bond under Laws 1837, chapter 460, sections 63 to 65. 
People v. Guild, 4 Den. 551; People v. Barnes, 12 Wend. 
492; Baggott v. Boulger, 2 Duer, 160; Annett v. Kerr, 2 
Rob. 556; Annett v. Terry, 35 N. Y. 256. The result of 
the authorities is that no action at law can be main- 
tained against the sureties of an executor or adminis- 
trator except in case of disobedience of some order of 
the surrogate, and after he shall have authorized the 
prosecution of the bond. People v. Corlies, 1 Sandf. 
228; People v. Falconer, 2 id. 81; Behrle v. Sherman, 
10 Bosw. 292; People v. Rowland, 5 Barb. 449; Thayer v. 
Clark, 48 id. 243. (3) Nor in such case can an equitable 
action be maintained. Salsbury v. Vanhoesan, 3 Hill, 
77. All the authorities agree that special circumstances 
must be shown, establishing the necessity for the 
interposition of a court of equity, and that if the legal 
remedies can be pursued they alone can be resorted to. 
Cases referred to: Cuddeback v. Kent, 5 Paige, 92; 
Carow v. Mowatt, 2 Ed. Ch. 59; Bachelder v. Elliott’s 
Administrator, 1 Hen. & Munf. 10; Clark v. Webb, 2 
id. 8; Spotswood v. Dandridge, 4 Munf. 289; Stillwell 
v. Mills, 19 Johns. 304. No case was made out here so 
far as the sureties were concerned for any proceeding 
inequity. The decree of the surrogate would be bind- 
ing upon the sureties, and no necessity existed for 
making them parties to a suit in equity for the purpose 
of concluding them. Douglass v. Howland, 24 Wend. 
55; Caesoni v. Jerome, 58 N. Y. 315. (4) Some of the 
defendants set up in their answers an assignment by 
one of the plaintiffs of all his right, title and interest 
in the estate of testator to the firm of T. Bros. before 
the commencement of the action. At the trial such 
assignment was proved and defendants objected tothe 
defect of parties. Plaintiff's counsel stated that one 
of the firm was present in court, whereupon the court 
verbally directed an amendment of the pleadings that 
the members of the firm be brought in as parties. 
Defendants objected, but the objection was overruled 
and the trial proceeded. Held, that the direction of 
the judge was error. The defendants were entitled to 
set up any defense they might have against the firm, 
and also to have them made parties in such manner as 
to bind them by.the judgment. The mere verbal order 
of the court did not make the firm parties, and the 
presence of one of the firm at trial did not obviate the 
difficulty. Judgment and order reversed and new 
trial ordered. Hood v. Hood. Opinion by Ra- 
pallo, J. 

[Decided Oct. 4, 1881.] 

—_—— > —_—— 
UNITED STATES SUPREME COURT AB- 
STRACT. 

MoORTGAGE— BY RAILWAY COMPANY OF ALL RIGHTS 
AND PROPERTY — DOES NOT INCLUDE MUNICIPAL AID. 
—A mortgage conveyed all the present and in future 
to be acquired property of, or in any manner pertain- 
ing to, the L. branch of the B. Railway Company, and 
all the right, title and interest and equity of redemp- 
tion therein, whether of said company or the stock- 
holders in said branch or leased premises, that is to say, 
all the branch railroad, including the premises leased 
of the L. Railroad Company, now made and to be con- 





structed, extending from the main line of said B. rail- 
way at or near U., by way of, etc., including the right 
of way therefor, road-bed, superstructure, iron, ties, 
chairs, splices, bolts, nuts, spikes, and all the lands 
and depot grounds, station-houses, depots, viaducts, 
bridges, timber and materials and property, purchased 
or to be purchased, or otherwise acquired, for the con- 
struction and maintenance of said branch railroad, 
and all the engines, tenders, cars and machinery, and 
all kinds of rolling-stock, now owned or hereafter 
purchased by said party of the first part for and on 
account of said branch railroad, all the revenue and 
income of said L. branch, and all the rights, privileges 
and franchises relating thereto, and property acquired 
by virtue thereof, now in possession or hereafter to be 
acquired, including machine-shops, tools, implements 
and personal property used therein or along the line of 
said branch railroad, together with all the property of 
every kind acquired by said party of the first part by 
virtue of said lease of said L. railroad.’ ete. Held, 
that the “‘ rights, privileges and franchises’’ mortgaged 
were ouly such as had direct connection with the man- 
agement and operation of the road after it was con- 
structed and put in use asa public highway. There 
was no purpose to pass to the mortgagee any interest 
whatever in municipal subscriptions which had been 
previously obtained and accepted by the company for 
the purpose of raising money to build the road. Decree 
of U.S. Cire. Ct., W. D. Missouri, affirmed. Smith v. 
McCullough. Opinion by Harlan, J. 

(Decided Oct. 25, 1881.] 

SURETYSHIP — BOND OF REVENUE COLLECTOR NOT 
DESIGNATING DISTRICT, VALID — DEMURRER. — (1) A 
bond given by a collector of internal revenue for the 
faithful discharge of his official duties did not state 
for what particular collection district the principal 
was collector of taxes, and for the proper discharge of 
the duties of which the sureties undertook to be re- 
sponsible. In an action on such bond against the 
sureties, held, that the bond was not invalid because it 
did not state the particular district. It is a matter of 
which this court will take particular notice that by 
law the country is divided into collection districts for 
internal revenue purposes, and in some States there 
are several of these districts, with defined geographi- 
cal boundaries. A collector is appointed for each of 
them, and his duties relate to the collection of inter- 
nal revenue within that district. The bond bound the 
signers for the faithful performance of the duties of 
their principal. Those duties were well defined. The 
person who was to perform them, and for whose de- 
fault they consented to become liable, was named in 
the obligation. The only matter of importance left 
out of the writing obligatory was the place or district 
within which those duties were to be performed. He 
was collector for but one district. It is fairly to be 
presumed that the obligors of whom he was one, knew 
for what district he had been appointed, since they 
say he had already been appointed by the president 
when they signed the bond. This appointment was a 
matter of public record. The evidence of it was the 
commission of one of the obligors, signed and sealed 
by the president. The district therefore for which he 
was appointed was known to them, and was a matter 
of public government record. (2) In the declaration 
in the action there was no averment that the principal 
was or ever had been appointed collector of any par- 
ticular district. Held, that there was no foundation 
for proof of that fact and consequently the declara- 
tion was demurrable. Judgment of U.S. Cire. Ct., E. 
D. Virginia, affirmed. United States v. Jackson. 
Opinion by Miller, J. 

(Decided Oct. 31, 1881.] 


Usury — PAID NATIONAL BANK ON ONE DEBT MAY 
NOT BE APPLIED TO DISCHARGE PRINCIPAL OF AN- 
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OTHER. — The object of the plaintiffs in error in these 
suits was to have usurious interest paid a National 
bank on renewing a series of notes, of which those in 
suit were the last, applied in satisfaction of the prin- 
cipal of the debt. The claim was not for interest stipu- 
lated for and included in the notes sued on, but for 
the application of what had actually been paid as in- 
terest to the discharge of principal. This the court 
held in Barnet v. National Bank, 98 U. S. 555, could 
not be done; and in National Bank v. Gruber, 8 W. 
Notes of Cas. 119, and National Bank v. Dushane, 9 id. 
472, the Supreme Court of Pennsylvania followed that 
case, overruling its former docisions on the same ques- 
tion in Lucas v. Bank, 78 Penn. St. 228, and Overholt 
v. Bank, 82 id. 490. The court therefore refused to re- 
verse the judgments for specific errors complained of, 
as it would serve no useful purpose, for on the facts 
admitted the same general result must follow another 
trial. Judgment of U. 8. Cire. Ct., W. D. Pennsyl- 
vania, affirmed. Driesbach v. Second National Bank 
of Wilkesbarre. Opinion by Waite, C. J. 

[Decided Nov. 7, 1881.] 








MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


APRIL, 1881. 

DECEIT — WHAT NECESSARY TO MAINTAIN ACTION 
FoR. — In an action of tort for deceit in sale of an in- 
terest in a stock of goods and business, held, that to 
maintain this action the plaintiff must prove that he 
was induced to buy the stock of goods and a share of 
the business in question by the fraudulent misrepre- 
sentation or concealment by the defendant of material 
facts, and that he suffered damage thereby. He has no 
cause of action, if having ample opportunity to examine 
the property, he saw fit to rely upon the statement of 
the seller concerning the value of the thing sold. 
Brown v. Castles, 11 Cush. 350; Mooney v. Miller, 102 
Mass. 217; Parker v. Moulton, 114 id. 99. As to the 
goods in this case they were exposed, and plaintiff 
relied on his own judgment and that of a friend, and 
defendant made if any thing mere seller’s statements, 
which furnish no ground for an action for damages. 
Gordon v. Parmelee, 2 Allen, 212; Pike v. Fay, 101 
Mass. 134. Poland v. Brownell. Opinion by Colt, J. 


DURESS— PARENT MAY AVOID OBLIGATION GIVEN 
UNDER THREATS TO IMPRISON CHILD. — Defendant 
sought to avoid a mortgage on the ground that he was 
induced to execute it by threats to imprison his son. 
Held, a good defense. At common law, as a general 
rule, the defense of duress per minas must be sus- 
tained by proof of threats which create a reasonable 
fear of loss of life or of great bodily harm or of impris- 
ovument of the person to whom the threats are made; 
and one man cannot avoid his obligation by reason of 
duress to another. There is a well-settled exception 
to this rule in the case of husband and wife, all the 
authorities agreeing that each may avoid a contract if 
it was made to relieve the other from duress. Shep. 
Touch. 61; Metc. Con. 28, and note; Robinson v. 
Gould, 11 Cush. 55, and cases cited. The question 
whether this exception extends to the relation of pa- 
rent and child does not appear to have been expressly 
adjudicated. But there are many dicta of judges and 
statements of authors entitled to great respect, which 
show that from the earliest times it has been consid- 
ered as the settled law that the relation of parent and 
child was within the exception. See Bayley v. Clare, 2 


Brownl. 275; 1 Rol. Ab. 687, pl. 4-6; Bac. Max. reg. 18; 
Bac. Ab. Duress B.: 5 Dane Ab. 166, 375: McClintock 
v. Cummings, 3 McLean, 158,159. There is no refer- 
ence to any modern authorities opposed to the views 
of the learned judges and authors whom we have 








cited. The substantial reasons for the exception apply 
as strongly to the case of a parent and child as to that 
of a husband and wife. Both upon reason and the 
weight of authorities a parent may avoid his obligation 
by duress to his child. Harris v. Carmody. Opinion 
by Morton, J. 


SURETYSHIP — EMPLOYER NOT BOUND TO INFORM 
SURETY OF EMPLOYEE OF DEFAULT OF EMPLOYEE. — 
In an action upon the surety bond of an agent of an 
insurance company it appeared that the agent rendered 
his accounts regularly until December, 1877, when he 
failed to pay the whole balance due the company, and 
that thereafter his indebtedness increased monthly 
until March, 1879, when he died, owing a balance larger 
than the bond. The company did not give notice to 
the surety of the default until after this time, and the 
surety did not know of it. Held, that it was not the 
company’s duty to notify the surety of the default 
within a reasonable time, and the failure to do so was 
not laches discharging the surety. There is no rule of 
law which makes it aduty which the creditor, under 
the circumstances of this case, owes to the surety 
either to dismiss its agent or to notify the surety of 
his default. It is the business of the surety to see that 
his principal performs the duty which he has guaran- 
teed, and not that of the creditor. Wright v. Simpson, 
6 Ves. 734; Adams Bank v. Anthony, 18 Pick. 238; 
Taft v. Gifford, 13 Metc. 187. The surety is bound to 
inquire for himself, and cannot complain that the 
creditor does not notify him of the state of the ac- 
counts between him and his agent for whom the surety 
is liable. Mere inaction of the creditor will not dis- 
charge the surety, unless it amounts to fraud or con- 
cealment. Watertown Insurance Co. v. Simmons. 
Opinion by Morton, J. 


TITLE — TO OVERDUE STOLEN COUPONS. — The pur- 
chaser in good faith for value of overdue coupons from 
negotiable bonds that have been stolen acquires no 
title against the owner of the bonds, although the 
bonds were stolen before the coupons were due. 
Hinckler vy. Merchants’ National Bank. Opinion by 


Lord, J. 
———-< ee 
MINNESOTA SUPREME COURT ABSTRACT. 
SEPTEMBER, 1881. 


CONSTITUTIONAL LAW —STATE CONSTITUTIONAL 
PROVISION FORBIDDING LEGISLATURE TO PROVIDE 
FOR PAYMENT OF STATE DEBT INVALID. —A consti- 
tutional amendment adopted in Minnesota Novem- 
ber 6, 1860, provides in reference to certain bonds upon 
which the State was liable thus: “‘ No law levying a 
tax or making other provision for the payment of 
interest or principal of the bonds denominated ‘ Min- 
nesota State railroad bonds’ shall take effect or be in 
force until such law shall have been submitted to a 
vote of the people, and adopted by a majority of the 
electors of the State voting on the same.” Held, that 
the amendment is invalid under the Federal Consti- 
tution, for the reason that it impairs the obligations 
of those bonds. Sturges v. Crowninshield, 4 Wheat. 
122; Fletcher v. Peck, 6 Cranch, 87; Green v. Biddle, 
8 Wheat. 1; Merriwether v. Garrett, 102 U. S. 472; 
Ogden v. Saunders, 12 Wheat. 215; Von Hoffman v. 
City of Quincy, 4 Wall. 535; Rees v. Watertown, 19 id. 
107; Railroad Co. v. Tennessee, 101 U. 8. 337; Railroad 
Cosy. Alabama, id. 832; Murray v. Charleston, 96 U. 
S. 445; Chisholm v. Georgia, 2 Dall. 419; McCauly v. 
Brooks, 16 Cal. 11; St. Paul & Chic. R. Co. v. Brown, 
24 Minn. 517; New Jersey v. Wilson, 7 Cranch, 164; 
State Bank of Ohio v. Knoop, 16 How. 389; Dodge v. 
Woolsey, 18 id. 331; McGee v. Mathis, 4 Wall. 143; 
City of Galena v. Amy, 5 id. 705; United States v. New 
Orleans, 18 Ch. Leg. News, 207; United States v. 
County Court, 2 Fed. Rep. 1; State v. City of Madison, 
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15 Wis. 33; Loan Assoc. v. Topeka, 20 Wall. 655; MAINE SUPREME JUDICIAL COURT AB- 
Planters’ Bank v. Sharp, 6 How. 327. State of Minne- STRACT.* 
sota ex rel Attorney General v. Young. Opinion by MARCH, 1881. 


Gilfillan, C. J. 


PRACTICE — APPLICATION FOR NEW TRIAL AFTER 
JUDGMENT — WHAT REQUIRED TO AUTHORIZE RE- 
LIEF. —In an application fora new trial after judg- 
ment ou the ground of a mistake in the testimony of 
a witness, held, that the fact that the judgment had 
been affirmed on appeal was not an obstacle to grant- 
ing the relief sought, and was important only on the 
question of diligence. Tucker v. White, 27 How. Pr. 
97; S. C., 28 id. 78; Blydenburgh v. Johnson,9 Abb. 
Pr. {N. S.) 459; Tracy v. Altmeyer, 46 N. Y. 598; Span- 
agel v. Dillenger, 38 Cal. 284; Johnson v. Paul, 23 
Minn. 461. But it is not ground for relief in such case 
that the witness did not use language that conveyed 
to the court the fact he meant to express, the moving 
party having proceeded to judgment, and to areview 
of the judgment on appeal on the evidence as it stood 
after the mistake for which relief is sought was appa- 
rent. It has always been a universal requirement, 
founded on sound reasons, that applications for relief 
onthe ground of newly-discovered evidence, should 
be made with dilligence after the new evidence was 
discovered, so that it could be introduced into the case 
at the earliest practicable stage. In Story’s Eq. Pl. 
423, it is said: ‘‘It seems to be a general rule that a 
supplemental bill for new-discovered matter should be 
filed as soon after the new matter is discovered as it 
reasonably may be. If therefore the party proceeds 
to a decree after the discovery of the facts upon which 
the new claim is founded, he will not be permitted 
afterward to file a supplemental bill, in the nature of a 
bill of review, founded on those facts; for it was his 
own laches not to have brought them forward atan 
earlier stage of the case.”’ In Young v. Keighly, 16 
Ves. Jr. 350, it is said: **l am persuaded that by re- 
fusing the application I decide against the plaintiff in 
acase which he might perhaps with confidence have 
contended that upon the evidence he was entitled to 
the whole money. On the other hand, it is most in- 
cumbent on the court to take care that the same sub- 
ject shall not be put in acourse of repeated litigation, 
and that with a view to the termination of the suit, 
the necessity of using reasonably active diligence in 
the first instance should be imposed upon parties. The 
court must not therefore be induced by any persuasion 
as to the fact that the plaintiff had originally a demand 
which he could clearly have sustained, to break down 
rules established to prevent general mischief at the 
expense even of particular injury.’”’ And see 2 Barb. 
Ch. Pr. 93; 2 Daniel’s Ch. Pr. 1639; Livingston v. 
Hubbs, 3 Johns. Ch. 124; Pendleton v. Fay, 3 Paige 
Ch. 204. In Robertson v. Lampson, 26 Me. 11, the 
court held that a misapprehension of the effect of the 
evidence taken, either by the party or the counsel, 
will furnish no sufficient ground for relief after a final 
decree. And such appears to be the well-settled rule. 
Norris v. Le Neve, 3 Aitkins, 34; Baker vy. Whiting, 
1 Story, 218; Jenkins v. Eldredge, 3 id. 300. In the 
latter case Judge Story observes that “leave is never 
given to file a supplemental bill in order to admit new 
evidence, after an interlocutory decree, where the 
party might by due diligence have introduced it orig- 
inally into the cause, or had full and ample means of 
knowledge of it within his reach. It matters not that 
he or his solicitor or counsel did not understand the 
full value or importance of it, if they knew the facts 
or had ample means of knowledge; and a fortiori, if 
by the very nature and character of the matters put in 
issue, they were bound to search, and to make full and 
perfect inquiries. The authorities are very numerous 


and pointed to this effect.’’ Sheffield v. Mullen. Opin- 
ion by Clark, J. 





LEASE — HOW TENANCY AT WILL DETERMINED. — 
In Maine a tenancy at will can be determined by 
either party by thirty days’ notice in writing for that 
purpose given to the other party, and not otherwise 
except by mutual consent. Held, that where a tenant 
without written notice, or the consent of the landlord, 
abandons the possession of premises verbally leased to 
him, his liability for rent continues for whatever period 
may elapse before the tenancy becomes terminated by 
written notice, or until possession of the premises may 
be accepted by the landlord. Redpath v. Roberts, 3 
Esp. 225; Barlow v. Wainwright, 22 Vt. 88; Hall v. 
Western Transportation Co., 34 N. Y. 291; Wheaton’s 
Selwyn, N. P. 521; Taylor’s Land. & Ten., §§ 641, 647; 
1 Wash. Real Prop.; Estates at Will. In Pugsley v. 
Aikin, 11 N. Y. 494, it is said, alluding to cases cited 
in the opinion, ‘The doctrine of these authorities, 
when analyzed, amounts to this: that when a tenancy 
from year to year is created by the parties, it contin- 
ues until terminated by a legal notice. The estate 
does not depend upon a continuance of the possession ; 
for the tenant cannot put an end to the tenancy, or 
his liability for rent, by withdrawing from the occu- 
pation of the premises. The notice isa condition of 
the contract, in the language of the authorities, arising 
out of it, which must be complied with, in order to 
absolve him from further responsibility.’’ Wood v. 
Wilcox, 1 Denio, 37. Rollins v. Moody. Opinion by 
Peters, J. 


MARITIME LAW — JURISDICTION OF FEDERAL 
COURTS AS TO REPAIRS TO FOREIGN VESSELS. — For 
repairs put upon a foreign vessel (a vessel out of the 
State or country where owned), the remedy in admi- 
ralty ever since the creation of the Federal court, 
has belonged exclusively in such courts; and the later 
rules and opinions of the Supreme Court of the United 
States (although formerly otherwise) have established 
the policy of requiring that admiralty remedies for 
repairs upon domestic vessels shall belong exclusively 
to the same tribunals. Cases referred to: People’s 
Ferry Co. v. Beers, 20 How. 393; Roach v. Chapman, 
22 id. 129; Maguire v. Card, 21 id. 248; The Moses 
Tayler, 4 Wall. 411; The Hine v. Trevor, id. 555; The 
Belfast, 7 id. 624; The Lottawana, 21 id. 558; Terrill v. 
Schooner Woolsey, 10 Reporter, 619; Edwards v. El- 
liott, 21 Wall. 532; In re Edith, 11 Blatchf. 451; The 
Circassian, id. 472; Robert Fulton, 1 Paine (C. C.) 620; 
Dever v. The Hope, 42 Miss. 715; Southern Dry Dock 
Co. v. The Perry, 23 La. Ann. 30; Jackson v. Propeller 
Kinnie, 8 Am. Law Reg. (N. 8.) 470; Murphey v. Mobile 
Co., 49 Ala. 436; Crawford v. Bark Reed, 42 Cal. 471; 
Cavender v. The Barker, 40 Mo. 235; Wyatt v. Stuck- 
ley, 29 Ind. 279; Campbell v. Sherman, 35 Wis. 108; 
Weston v. Morse, 40 id. 455; Steamboat General Buell 
v. Long, 18 Ohio St. 521; Foster v. Busteed, 100 Mass. 
409; The Josephine, 39 N. Y. 19; Sheppard v. Steele, 
43 N. Y. 52; Brookman v. Hamill, id. 554; Happy v. 
Mosher, 48 id. 313; King v. Greenway, 71 N. Y. 417; 
Wilson v. Lawrence, 82 id. 409. Hayford v. Cunning- 
ham. Opinion by Peters, J. 

MorTGAGE — OF RAILROAD TO TRUSTEES — OF PROP- 
ERTY RIGHTS TO BE ACQUIRED. — A mortgage of a 
railroad company to trustees for the security of its 
bondholders of “all its right, title and interest in and 
to alland singular its property, real and personal, of 
whatsoever nature and description, now possessed or 
to be hereafter acquired, including its railway, equip- 
ments and appurtenances, all its rights, privileges, 
franchises and easements,”’ etc., operates upon the 


*To appear in 72 Maine Reports. 
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inchoate right of the company to aconveyatse of lands 
under contracts subsequently made as soon as the 
contracts are made and the company is in possession 
under them for the purposes of the charter. Such a 
mortgage will take effect upon lands subsequently 
contracted for or purchased to secure adequate facili- 
ties and space for engine and car houses and other 
railroad accommodations, to which the company at 
the time of the purchase had a right and expected to 
build their road; and such incumbrance will continue 
though the road is not built to such land, and the right 
to use,them in direct connection with the road, without 
further legislative authority, has expired. The case 
of a railroad holding more property for its own pur- 
poses than its present needs demand is entirely differ- 
ent from one in which the company buys other prop- 
erty distinct from the road or its appurtenances, not 
intended or necessary for the present or prospective 
exercise of its franchise and therefore not within the 
purview of the mortgage. The mortgage attached to 
the right to a deed of such lands under contract and 
continued to attach to it as the right grew in value, 
whether the increased value arose from payments and 
improvements made by the company or by anew con- 
solidated company which took the entire property and 
assumed the debts of the first company. Hamlin v. 
European & North American Railway Co. Opinion 
by Symonds, J. 

WILL — GIFT OF PERPETUAL INCOME OF ESTATE 
CREATES FEE — LIFE ESTATE — SECURITY FROM DONEE 
FOR LIFE. — (1) The gift of the perpetual income of 
real estate is agift of the fee; a gift of the income for 
life is a gift of a life estate. The same rule applies to 
personal estate, and the donee for life has the actual 
possession of the property, unless the will otherwise 
provides. Andrews v. Boyd, 5 Me. 199; Butterfield v. 
Haskins, 33 id. 392; Earl v. Rowe, 35 id. 414; Stone v. 
North, 41 id. 265; Warren v. Webb, 68 id. 133. (2) The 
court may require security from the donee for life 
that the property shall be forthcoming, intact, at the 
expiration of the life estate, in a case of real danger. 
Sampson v. Randall. Opinion by Walton, J. 


— DEVISE FOR LIFE WITH POWER OF DISs- 
POSAL. — Where a testator devises an estate in general 
terms, without specifying the nature of the estate, and 
gives the devisee a power of disposition of the prop- 
erty, providing a limitation over; if the power of dis- 
posal is unconditional, the devisee takes a fee; if con- 
ditioned upon some certain event or purpose, he takes 
alife estate only. \Where an estate is devised toa 
person expressly for life, with a power of disposal 
qualified or unqualified, the devisee takes an estate for 
life only, with a power to dispose of the reversion; the 
express limitation for life controls the operation of the 
power, and prevents it from enlarging the estate to a 
fee; to this rule however there is an exception some- 
times, in the case of a bequest of perishable things, of 
which the use consists in the consumption. Shaw v. 
Hussey, 41 Me. 495; Fox v. Rumery, 68 id. 121; Warren 
v. Webb, 68 id. 133; Jones v. Leeman, 69 id. 489; Starr 
v. McEwan, 69 id. 334; Burleigh v. Clough, 52 N. H. 
267; Jackson v. Robbins, 16 Johns. 537; Re Stringer’s 
Estate, L. R., 6Ch. D. 1; Re Hutchinson, L. R., 8 Ch. 
D. 540; White v. Hight, L. R., 12 Ch. D. 751; Ayer v. 
Ayer, 128 Mass. 575. Stewart v. Walker. Opinion by 


Peters, J. 
—\_»—__—_ 


FINANCIAL LAW. 


GUARANTY — ON PROMISSORY NOTE— WHAT IS NOT 
ORIGINAL PROMISE. — A writing appended to a prom- 
issory note read thus: “I guarantee the paymeut of 
the within note, for value received. L. H. Mizner.” 
Held, a guarauty and not an original undertaking. In 
[sett v. Hoge, this to a note was held to be a guaranty: 





‘“*I do hereby guarantee the payment of the above note 
to said Henry Isett.’’ In Armsbaugh v. Gearhart, 1 
Jo. 482, the agreement was: ‘‘I will see the within 
paid.”’ Thereisin this nothing more or less than an 
unconditional promise to pay the obligation when due, 
if for any reason the payer is in default. It is a con- 
tract of suretyship and not of guaranty. So in Camp- 
bell v. Baker, 10 Wright, 243, though the word “ guar- 
aunty’ was used, yet as the guaranty was to pay “when 
due,’’ the undertaking obviously had reference to the 
liquidation of the note at the time specified, and not 
to the solvency of the maker. A like case is Roberts 
v. Riddle, 29 P. F. S. 468, where the guaranty was to 
pay the bond “‘ according to its terms,’’ and as one of 
its terms of course was its payment when due, the un- 
dertaking was in effect not different from that in 
Campbell v. Baker. That the guaranty was made at 
the time of the execution of the note, affects not 
the character of the contract, but only the considera- 
tion by which it is supported. As was said in Snevily 
v. Johnson, 1 W. & S. 309, where the guaranty is made 
at the same time with the principal contract, it becomes 
an essential ground of the credit given to the debtor, 
and supports both the promise of the debtor and of 
the guarantor. Peunsylvania Sup. Ct., Jan. 3, 1881. 
Mizner v. Speer. Opinion by Gordon, J. 


— WHEN GUARANTOR OF NOTE DISCHARGED BY 
LACK OF DILIGENCE IN HOLDER. — Where W., who ap- 
parently has no connection with the promissory note 
in question, sells and assigns the same before due, and 
indorses his name thereon in blank, and he is the first 
and only indorser of the note, and afterward he is 
sued thereon by the person to whom he sold the same, 
and he sets up the following defense: that he sold and 
assigned the note before due, and indorsed the same 
as guarantor, and that at the time he sold the same, 
and at the time that the same became due, the maker 
thereof was perfectly solvent, and the note could have 
been collected from him by the exercise of reasonable 
diligence, but that afterward the maker became in- 
solvent, and that no notice was given to the defendant 
of the non-payment of the note until nearly four years 
had elapsed after the same became due, and was then 
given at a time when the note could not be collected 
from the maker because of his insolvency, held, that 
the defense was sufficient; that want of due diligence 
on the part of the guarantee will discharge the guaran- 
tor to the amount of the loss sustained. Firman v. 
Blood, 2 Kan. 497; Fuller v. Scott, 8 id. 25; 2 Dan. 
Neg. Inst., § 1787, etc.; 2 Pars. Note & B. 136. Kansas 
Sup. Ct., Jan. term, 1881. Withers v. Berry. Opinion 
by Valentine, J. (25 Kan. 373.) 








NEW BOOKS AND NEW EDITIONS. 


AMEs’ CASES ON BILLs AND NOTES. 

A Selection of Cases on the Law of Bills and Notes, and other 
Negotiable Paper. With full references and citations, 
and also an index and summary of thecases. Prepared 
for use as a text-book in Harvard Lew School. By James 
Barr Ames, Bussey Professor of Law in Harvard Univer- 
sity. In two volumes. Boston: Soule & Bugbee, 1881. 
Pp. xxiii, 894; v, 892. 

The book is primarily intended for students, and is 
based on Prof. Langdell’s Cases on Contracts, and fol- 
lows it but too closely in its plan. The latter isa work 
of great and perhaps unique scientific merit, but it 
had no head-notes to thecases. We mildly intimated 
in reviewing that work that this was an important 
omission; but we could forgive much to Prof. Lang- 
dell, especially in a book not designed for professional 
and practical use. But we draw the line there. This 
book contains no head-notes. The editor says: “‘With 
the design of rendering these useful to the practicing 
lawyer also, the editor has attempted to collect in 
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foot notes all the cumulative and adverse authorities,” 
etc. It seems to us very clear that such a book can be 
of very little use to a practicing lawyer. A strange 
country without guide-posts is not more uninviting 
than a book of law-cases without head-notes. The 
book cannot take the place of Bigelow’s Leading Cases 
on the same subject. The work would be even more 
useful to students if it had head-notes. It is hardly 
worth while to review with particularity a book which 
shows such a patent and insuperable defect. 





SPAULDING’S PRACTICE. 

The Practice i» Civil Actions and Proceedings at Law in the 
Courts where the Common Law Practice is in vogue ; with 
the amendments thereto necessary to incorporate the pro- 
visions of the statutes of Maine. By Joseph Whitman 
Spaulding, of the Sagadahoc bar; reporter of decisions of 
the Supreme Judicial Court of Maine. Portland: Dresser, 
McLellan & Co., 1881. Pp. xxxvii, 739. 

As the title page indicates, this book is mainly of 
local applicability to the State where it is published. 
The author is well known to the profession as one of 
the best reporters in the United States. From a cur- 
sory examination this work seems to be remarkably 
well constructed. It is well printed. 


HEARD’S ODDITIES OF THE LAW. 


Oddities of the Law, by Franklin Fiske ‘leard. 
Soule & Bugbee, 1881. Pp. 192. 

Mr. Heard is well known as the author of an amusing 
collection, entitled, we believe, ‘‘ Curiosities of the 
Law Reports.’’ This collection is in the same vein. 
There is much in it that is old and familiar, but much 
that though old, is unfamiliar, and it is all good. No 
man in the profession is better fitted to prepare such 
compendiums than Mr. Heard. This would be the 
better for an index, and it is rather a slender child to 
go alone— the two would make one fairly sturdy vol- 
ume. It is luxuriously printed. 


—_——__-_____— 


CORRESPONDENCE. 


Boston : 


MERGER IN JUDGMENT. 


Editor of the Albany Law Journal: 

The October number of the American Law Register 
gives quite a large space to a decision of the Supreme 
Court of Indiana in the case of Evansville Gas Light 
Co. v. State of Indiana, ex rel., etc. The court there 
wrestles with a question on which it conceives there is 
a conflict in the authorities, and it taxes its logical 
faculty to dispel all possibility of the conception of 
“even an imaginary legal entity * * * capable of 
absorbing into itself another thing greater in two very 
essential and prominent features.’?’ The question is 
whether the doctrine of merger or extinguishment is 
such that a judgment and decree of foreclosure of a 
mortgage can, by the aid of the statute of limitations, 
destroy a lien of the mortgage which would, ex propria 
vigore, have continued in force, in the absence of such 
judgment and decree of foreclosure. Here is one 
paragraph of the court’s opinion: ‘*The merger of a 
judgment takes up the mortgage as a cause of action 
but not as alien. There is a broad distinction be- 
tween a merger of a cause of action and the merger of 
alien. It is owing to errors in confusing the merger 
of acause of action with the merger of a lien that 
some of the courts have been led into the erroneous 
holding that a judgment extinguishes the mortgage 
lien.*”’ Would not the Supreme Court of Indiana have 


got at the question by a shorter cut, and in the proper 
way, if it had recognized what has, time out of mind, 
been a conceded qualification of the doctrine of merger 
or extinguishment, as applied to a judgment and de- 
cree of foreclosure, viz., that it shall not put rights on 
a less firm and enduring footing than they stood before 








resort was had to legal procedure? With all due def- 
erence to the Supreme Court of Indiana, and to the 
industry it has displayed in reaching by logic of its own 
a conclusion which an elementary principle establishes 
beyond all doubt, we venture to assert that no ad- 
judged case which the court cites in that opinion can, 
when rightly interpreted, be claimed to deny, and that 
it will be difficult if not impossible to find any ad- 
judged case that so interpreted can be claimed to deny, 
the proposition that when a mortgage has once achieved 
the footing of a specific lien it adheres to that footing 
in so far as any rights in the mortgaged premises con- 
ferred by it as such come in question, no matter 
whether the benefit of those rights is claimed by the 
plaintiff ina judgment and decree of foreclosure taken 
thereon, or by the holder of a title to the mortgaged 
premises which has come through a sale of the same 
under such judgment and decree of foreclosure. In 
other words, we assert it as elementary, that equity in 
the exercise of its protective office so limits and quali- 
fies the merger of a mortgage and its accompanying 
debt ina judgment and decree of foreclosure taken 
thereon, as that such merger shall not be the means of 
rendering any claim to the mortgaged premises adverse 
to that of the plaintiff in such judgment and decree 
of foreclosure, or to that of any purchaser at a judicia- 
sale had thereunder, any better or stronger than it was 
when, or would be if the mortgage and its accompa- 
nying debt were, on their original footing as an out- 
standing debt and mortgage; and to that end and 
within that limitation equity clothes the plaintiff and 
his privies, or the purchaser and his privies, as the case 
may be, with whatever armor the holder of the mort- 
gage and its accompanying debt would, in virtue 
thereof, have had against such adverse claim, had a 
judgment and decree of foreclosure never been taken. 
X. Y. Z. 


RELATIVE OF THE HALF BLoop. 


Editor of the Albany Law Journal: 

I think your correspondent, whose article you pub- 
lished on the 12th inst. (p. 400), is wrong in his conclu- 
sions. 

The proposition of ‘‘Uncertain,’’ published on the 
22d October, ult. (p. 340), I understand to be this: A. 
is possessed of personal estate only. A. marries B. 
and has by her (B.) one child C. (daughter); B. dies 
leaving A. and C. surviving. A. then marries D. and 
has by her (D.) one child E. (daughter). A. dies intes- 
tate, leaving D. his widow, and C. and E. his only 
children (the former a child by B. and the latter achild 
by D.) surviving. FE. then dies leaving C., her sister 
of the half blood, and D., her mother, surviving. D. 
then dies intestate, possessed of personal estate, leav- 
ing C., the child of her deceased husband, by his 
former wife (B.), surviving. The question is, is the 
child C. entitled to take or succeed to any part of the 
personal estate of D.? Clearly not. C. is in no sense 
next of kin of D. She is not her relative of the whole 
blood or half blood; she cannot succeed to any portion 
of the personal estate of her intestate stepmother, 
irrespective of the source whence it was derived. D.’s 
whole personal estate passes to her next of kin, and the 
child C. is not such. 

If D. had died intestate after the death of her hus- 
band, leaving both C. and E. surviving, I think her 
own child E. would take all her personal estate, and 
C. would not succeed to any part of it, even though 
the intestate (D.) had received a third of it from the 
estate of her intestate husband. Under the statute of 
distributions such third becomes her absolute property, 
and C. her stepdaughter has no right of succession to 
it. See vol. 24, p. 358, Alb. L. Jour. 

Yours, 

Rocuester, Nov. 16, 1881. 


D. B. B. 
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OFFICIAL SEARCHES. 


Editor of the Albany Law Journal: 


Mr. Lincoln, in his article under the above title, in 
last week’s issue, has overlooked or omitted to state 
some important considerations in reference to searches 
for statutory foreclosures (p. 406, paragraph 5), sheriff's 
certificates of sale (same page, paragraph 3), and gen- 
eral assignments (p. 407, paragraph 13). 

I. Strictly speaking, a search for foreclosures by 
advertisement under the statute should be made against 
every holder of the title from the time of the convey- 
ance to him clear down to date, because such notices 
are required by statute to be indexed against the name 
of the original mortgagor only, and although William 
Jones may have parted with the title in 1850, and it 
may have been transferred twenty times since, yet the 
holder of a mortgage made by Jones in 1850 (prior to 
his conveyance of the property) might not foreclose 
till 1880, and the notice would be indexed only against 
Jones, and no search against the grantees subsequent 
to Jones would reveal it. 

IL. In searching for sheriffs’ certificates of sale, the 
conveyancer must search against each holder of the 
title from the date of the conveyance to him until ten 
years and about two months «ufter the conveyance by 
him; because a judgment lien is good for ten years, 
and no transfer of the title subsequent to such judg- 
ment can deprive the judgment creditor of his remedy. 
To illustrate: A. owning real estate has a judgment 
recorded against him ou March 10, 1860. In June, 1860, 
he conveys to B., who in 1862 conveys to C., who in 
1864 conveys to D., who in January, 1870, dies and 
leaves a will, devising the property to E. Now this 
judgment is all this while alien and incumbrance upon 
these premises, but the judgment creditor, from ignor- 
ance of the existence of atitle to real estate in A., or 
otherwise, has never sought to enforce his remedy. In 
January, 1870, however, after the death of D., he issues 
his execution, and sells out A.’s title and interest in 
the real estate which he had on March 10, 1860, and the 
sale is had and certificate filed, and unless redemption 
is made the title of E. is entirely divested. It is a 
common practice with many conveyancers to search 
for sheriffs’ certificates against each party only during 
the time such party held the title. A search made on 
this priv«:ple however in the given instance would 
never have revealed the incumbrance. I have known 
serious errors to be made in this way, involving grave 
consequences. 

IIL. General assignments are searched for, it is true, 
but unless they are recorded in the offices of the clerks 
of the counties where land owned by the assignors is 
situated they constitute no incumbrance as against 
subsequent bona fide purchasers and mortgagees whose 
conveyances and mortgages are duly recorded. The 
assignment act requires that general assignments shall 
be recorded in the office of the clerk of the county 
where the assignor resides. The sole object of this 
requirement is that creditors and other persons inter- 
ested in the assigned estate may know where to find a 
record of the assignment and of the various proceed- 
ings connected with the trust thus created. This 
record of the assignment in no wise conflicts with the 
recording act, which requires conveyances, etc., affect- 
ing land to be recorded in the office of the clerk of the 
county where the land is situated (in New York, Kings 
and Westchester, in the register’s office). Conse- 
quently where A., an assignor, resides and owns land, 
say in New York, and his assignment is recorded in 
the county clerk's office, but not in the register’s office 
of that county, such record in the county clerk’s is not 
constructive notice to subsequent bona fide purchasers 
from A. direct, whose conveyances are duly recorded, 
and such assignment and the record thereof constitute 
no valid incumbrance upon the title of A.’s grantee, 





such grantee having no notice of the existence of such 
assigument other than such record in said county 
clerk’s office. Simon v. Kaliske, 6 Abb. (N. 8.) 224; 
S. C., 37 How. 249. The same result would follow if 
the assignor resided and owned land in any county 
having no register’s office, and if the clerk of such 
county should record assignments in a separate book, 
and should record such assignment in such book, and 
not in the book or liber where deeds are usually re- 
corded. 

Therefore we need search for general assignments 
only in the same manner, for the same time and in 
the same place (office and set of books) as we would 
search for deeds. J. C. Levi. 

New York, Nov. 21, 1881. 


——___—_¢—___——— 


NEW YORK COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down, Tues- 
day, November 22, 1881: 


Judgment with costs— Parker v. Baxter; Slauson 
v. Watkins; Chamberlain v. Spargur; Ferguson v. 
Crawford ; De Aldama v. Lesala ; Kendall v. Woodruff; 
Bennett v. Brooke; The Continental National Bank of 
New York v. Townsend ; Russell v. Hartt; —_ v. 
N.Y.C. & H. R. R. Co.; Curry v. Fowler; Bevier v. 
Covell; Nolan v. Brooklyn City & Newtown R. R. Co.; 
Graham v. The Fireman's Insurance Co.; Butler v. 
Kidder; Argall v. Jacobs; Powers v. Smith; Coles v. 
Appleby.— Re-argument ordered — Story v. The New 
York Elevated R. Co.— Judgment affirmed — Flani- 
gan v. The People. —— Decree affirmed with costs — 
Davis v. Clark. —— Judgmeut reversed and new trial 
granted, costs to abide the event — Albany City Savings 
Institution v. Burdick ; Dilliber v. Home Life Insurance 
Co.; Moore v. Gadsden; Cosgrove v. The N. Y. C. & H. 
R.R.Co.; Terrell v. The Brooklyn Improvement Co.; 
Wenelick v. McCotter.—— Order of General Term re- 
versed and judgment of Special Term affirmed with 
costs — Davis v. Leopold. —— Order reversed with 
costs, and ordered that appellant be entitled to the 
whole of the surplus moneys and that they be paid 
over to him — Harmon v. Hope.—— Order reversed 
and motion denied with costs — Gardner v. Gardner. 
—— Order affirmed and judgment absolute ordered for 
respondent on stipulation with costs — Day v. Bach ; 
Selleck v. Tallman. —— Judgment affirmed and judg- 
ment absolute ordered for respondent on stipulation 
with costs — Parrott v.Sawyer. 


ee 
NOTES. 


N reference to “* Livermore’s Trustees’ Handbook,” 
noticed ante, the author desires us to say that he 
does state, on the first page, that ‘* courts always allow 
a reasonable compensation to be paid by the trustee to 
his counsel, no matter how small the estate is.’”’ This 
information at best is meagre, and there seems to be 
nothing in the index to enable one to find it. —— The 
American Law Record contains an interesting article 
by C. L. Raison, Jr., on Punishment for Escape, argu- 
ing, as we long ago argued, that State v. Lewis, 19 
Kans. 260; S. C., 27 Am. Rep. 113, is erroneous. See 
23 Alb. L. J.1, 5; 22 id. 164. 

Judge Elliott of the Indiana Supreme Court is appa- 
rently avery discerning and judicious man, as well as 
avery learned judge, for in Siate v. Berdetta, 73 Ind. 
195, he speaks of *‘the learnedjand accurate editor of 
the ALBANY LAw JouRNAL.’’ —— The governor to- 
day has made the following designations of Supreme 
Court justices for the Fourth Department, to take 
effect January 1, 1882: Hon. John L. Talcott as pre- 
siding justice of the General Term, in place of Hon. 
Joseph Mullin, whose official term will expire January 
1, next; Hon. George A. Harden as associate justice 
of the General Term, in place of Hon. John L. Talcott, 
designated presiding justice; Hon. James C. Smith 
as associate justice of the General Term. 
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CURRENT TOPICS. 


HE General Term of the Supreme Court of the 
Third Department have handed down a decis- 

ion reversing that of Justice Osborn, in People ex 
rel. Bush v. Thornton. The relator and the defend- 
ant were opposing candidates for the office of county 
judge of Sullivan county. The regular salary was 
$2,500, but Mr. Thornton issued and circulated a 
card, during the canvass, offering if elected to per- 
form the duties for $1,200 and coal himself, 7. e., to 
furnish coal (and stationery) for his office; and also 
executed a bond to the same effect, with sureties, 
undertaking to turn the balance of the salary over 
to the poor fund, if the supervisors should persist 
in forcing it upon him. He was declared elected, 
but Justice Osborn held his election void by reason 
of these promises and inducements. The General 
Term now hold that these promises and pledges 
were extremely reprehensible, against public policy, 
and criminal offers to bribe, at common law; but 
that they did not, per se, in the absence of all consti- 
tutional and legislative declaration, impose the pen- 
alty of disability to take and hold the office. The 
court conclude, that in the absence of constitutional 
or statutory provision so declaring, ineligibility or 
disability cannot be pronounced by the court be- 
cause of bribery or an attempt to bribe electors; 
that votes cast under the influence of a bribe, 
proved to have been so given, should not, on 
grounds of public policy and because of the crimi- 
nality of the act, be counted, but that this goes 
only to the count and allowance of the vote, and 
does not touch the question of disability to hold 
the office because of bribery. The court said: 
‘* Whether a law declaring such disability would or 
would not be just and politic in this State is a sub- 
ject for consideration by the legislative branch of 
the government. It is the business and duty of 
courts to enforce laws. They cannot make them, 
however desirable they may be, or however great 
the necessity for their existence.” The decision 
was unanimous. It seems contrary to Carrothers v. 
Russell, 53 Iowa, 346; 8S. C., 36 Am. Rep. 222; but 
there a statute provided that an offer by a candidate 
to bribe disqualified him for the office. The same 
may be said of State v. Church, 5 Or. 375; 8. C., 
20 Am. Rep. 746. It seems contrafy also to State ex 
rel. Newell v. Purdy, 36 Wis. 224; 8S. C., 17 Am. 
Rep. 485, where there does not appear to have been 
any such statute, and where the court, quoting from 
Lord Glenbervie (St. Ives, 2 Elec. Cas. Doug.), say: 
‘Independent of positive statutes against bribery, 
whenever a person is returned in consequence of an 
undue influence acquired by that means, his election 
is void.” It seems contrary also to State ex rel. At- 
torney-General v. Collier, 72 Mo. 13, where we do 
not find any such statute. We shall vote with Jus- 


Vou. 24.— No. 23 





tice Osborn on this subject. On general principles 
of public policy, independent of constitutions and 
statutes, elections should be free, and when influ- 
enced by such offers as are criminal, should be de- 
clared void. Suppose Judge Thornton had ‘ bull- 
dozed ” his election ; would it require a constitutional 
or statutory provision to invalidate it? The dis- 
tinction between the influence on the ‘‘count” and 
on the eligibility of the candidate seems to us too 
technical and shadowy. If the votes ought not to 





be counted, surely they cannot elect, and it is proper 
to inquire guo warranto they are counted. This is 
certainly a very important and grave question, and 
should go to the Court of Appeals. 


Under the signature of ‘‘ Hortensius,” a leading 
lawyer and legal author of the west publishes a co- 
gent article of three columns, in the St. Louis Globe- 
Democrat, entitled, ‘‘ Murders in St. Louis— why 
they are increasing and unpunished — the Supreme 
Court the cause.” The writer aims to prove: ‘1, 
That the increase of murders in our midst is due 
to the lack of speedy and certain punishment; and 
2. That the lack of speedy and certain punishment 
is partly due to the multiplicity of tribunals, and is 
the fault of the appellate courts in reversing con- 
victions on technical grounds and straining the law 
in favor of murderers.” We have been accustomed 
to believe that the chief causes for the unquestion- 
able increase of homicide are, first, the demoraliza- 
tion occasioned by the civil war; second, the habit 
of alcoholic intoxication; third, the habit of carry- 
ing concealed weapons. We have been accustomed 
to believe, also, that there never were at any period 
of the world’s history, so many executions for mur- 
der as at present. In spite of the local showing of 
‘‘ Hortensius,” we still think the latter statement is 
generally correct. In regard to drunkenness ‘‘ Hor- 
tensius” says: ‘‘ From personal observation I have 
no hesitation in affirming that there is more drunk- 
enness in the city of Toronto, Canada, than there is 
in St. Louis, with four times its population. But 
there is not to-day, nor has there been for a year, a 
single person confined in Toronto for the crime of 
murder or a single homicide committed. How 
many there are in St. Louis we know to our shame. 
In Canada a murderer is tried, convicted and exe- 
cuted within three months of the perpetration of 
his crime, often sooner, An appeal from the decis- 
ion of the jury and the trial court in a capital case 
is practically unknown. With more drunkenness 
there are fewer murderers, because in Toronto pun- 
ishment is swift and certain, while in St. Louis it is 
slow and uncertain.” It may safely be asserted, too, 
we think, that there is vastly more drunkenness in 
England than in the United States, but the homi- 
cides are very much less numerous, and crime in 
general is much less prevalent. It is said that there 
are thirty murderers in the St. Louis jail, some of 
whom have been there five years and have been con- 
victed three times, and that not one of these cases 
rests on circumstantial evidence, but the killing in 
every one is admitted! Thisis a bad showing for 
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the administration of the law so far as the judges, 
inferior or superior, are concerned. That this state 
of things is not strictly confined to St. Louis is evi- 
dent from the fact that there are twenty-six mur- 
derers in the Chicago jail. (St. Louis is ahead of 
Chicago in one particular, at least.) ‘‘ Hortensius ” 
certainly makes a strong showiug against the appel- 
late courts on the ground of unwise technicality. 
Thus, in one case, the conviction was reversed be- 
cause the indictment, charging a premeditated kill- 
ing of E. with a pistol, did not allege that the pistol 
was shot at E. ‘*‘We cannot see,” said this hair- 
splitting tribunal, ‘‘that the pistol was shot at E. 
It may have been fired into the air or at a flock of 
birds. Nor can we see that E. was hit; he may 
have been a feeble man who died of fright at 
the discharge of the pistol for any thing the in- 
dictment contains.” In another case, an indict- 
ment alleging time and place of the assault, and 
charging murder by stabbing, from which the 
deceased ‘‘did instantly die,” the conviction was 
reversed because ‘‘then and there” was omitted. 
(State v. Lakey, 65 Mo. 217.) In another case the 
indictment charged that the defendant feloniously, 
premeditatedly and maliciously murdered and did 
to death the deceased ‘‘ with a revolver and dirk- 
knife;” but the conviction was set aside because 
‘*the indictment contained no description of the 
offense, or statement that the deceased came to his 
death by the wounds inflicted.” ‘‘ Hortensius” 
says: ‘‘It is doubtful if language so ridiculous is to 
be found in print outside of the reports in which 
the judgments of the Supreme Judicial Court are 
embalmed.” Perhaps the court thought that more 
particularity was necessary to show that the shoot- 
ing was not with the knife, and the stabbing with 
the pistol, or that the pistol was not discharged but 
used asaclub. In another case the prisoner was 


discharged because in the indictment ‘ breast ” was 
spelled ‘‘brest.’? (See ‘‘Idem Sonans,” post.) In 


another case the prisoner was discharged because 
he was handcuffed on the trial, having there made 
a violent assault on the husband of his victim. We 
sympathize with the ‘‘disgust”” of ‘‘ Hortensius ” 
at this holding. ‘‘ Hortensius” argues: ‘* The re- 
sult of such decisions has been to spread among the 
criminal classes a deep-rooted feeling that Supreme 
Courts are their friends, and exist for their protec- 
tion. They have learned that to be convicted by a 
jury and to be sentenced to be hanged are matters 
of small importance. They have seen scores of 
their pals sentenced with all the forms of the law 
to be hanged on a certain day, but the oldest among 
them cannot remember an instance of the sentence 
being carried out on that day. They are not learned 
in law phraseology; they know little about syperse- 
sedeas or habeas corpus, writs of error, or the like; 
but this they do know, and it is enough for them, 
that there is a higher and greater power than that 
which confronts them with their crime and adjudges 
their punishment. They have seen that this power 
can always be depended on to stay the day of doom. 
It steps between them and the gallows even when 
they have reached its foot. Thus the murderer 


, 





comes to have great faith in the Supreme Court.” 
There is much force in this reasoning. We have 
long thought the technicalities of criminal pleading 
a blot upon our jurisprudence, not to be favored, 
but to be disregarded whenever possible. 


The presiding judge in the Guiteau trial is much 
blamed for not keeping better order and for not re- 
straining the prisoner from his constant, irrelevant, 
and ridiculous interruptions. The laughter and 
disorder are probably much exaggerated in the re- 
ports of the daily press, which loves to give every 
thing a sensational air. Our London contemporaries 
have strongly animadverted on this proclivity, in 
the Leroy case. One of them remarks: ‘ Leroy, 
the murderer of Mr. Gold, seems to have been just 
the man in whose mind the fear of death would be 
mitigated by the feeling, that even if he were 
caught and hanged, he would be the hero of the 
hour for at least a week; his life for years would be 
minutely followed; eminent lawyers would dissect 
him morally, physically and intellectually; and a 
still more eminent judge would devote eloquent 
periods to his case, which wouid be devoured next 
morning by almost every English reader in the 
world. Our lay contemporaries are, we are afraid, 
largely responsible for the growth of the evil. It 
would be increased rather than lessened by repres- 
sion, just as the Ephesians, by forbidding mention 
of the name of Erostratus, who burned the Temple 
of Diana, only succeeded in securing his immortal- 
ity. But if we must have full reports, why should 
they not be plain, unvarnished tales? The ‘de- 
scriptive’ report, relating how the prisoner trem- 
bled, the judge looked through his glasses, and the 
fine ladies whispered, is an excrescence which ought 
to be condemned by good taste and public feeling.” 
This description of Leroy — himself a newspaper 
reporter, by the way — is quite applicable to Guiteau. 


But it is asked, should not the prisoner be re- 
moved from court, or gagged? By no means. It 
is quite doubtful whether the court have any power 
to try a man for his life in his absence, no matter 
how badly he behaves. A man admitted to be sane 
may be reduced to order by stringent measures, no 
doubt. But Guiteau’s counsel insists that he is in- 
sane, and his conduct is quite in keeping with the 
theory of the defense. It would be outrageous to 
gag an insane man. The right to gag even a sane 
man is not clear; at any rate it should be exercised 
only in the most extre:.: 
speak to his counsel. New trials have been granted 
for unnecessarily keeping a prisoner in shackles 
while in court. Judge Cox is displaying a com- 
mendable temperance and discretion in letting 
tuiteau go his length. Give him rope enough and 
he will hang himself, probably. 


e case, for he has a right to 


A word of praise is due his counsel, Mr. Scoville, 
Making no pretensions to skill as a criminal lawyer, 
alone, and unassisted either by counsel or money, 





with everybody’s sympathies against his client, he 
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is not only making a gallant fight for his wife’s 
wretched brother, but he has conducted his case 
most judiciously, fairly and shrewdly. Persenally, he 
has the sympathy of a profession who love fair 
play; and whatever the result, this trial, if he goes 
on as he has begun, will bring him honor and 
patronage. 


NOTES OF CASES. 


Bon v. Railway Passenger Assurance Co., Iowa 
Supreme Court, Oct. 20, 1881, 10 N. W. Rep. 
225, plaintiff having an accidental insurance ticket 
or policy, containing a provision that the ‘‘insur- 
ance shall only extend to bodily injuries, fatal or 
non-fatal, as aforesaid, when accidentally received 
by the insured while actually riding on a public 
conveyance provided by common carriers for the 
transportation of passengers in the United States or 
dominion of Canada, and in compliance with all 
rules and regulations of such carriers, and not neg- 
lecting to use due diligence for self-protection,” was 
riding upon a train of cars, and as the same ap- 
proached the station, and while it was slowing up, 
went out on to the platform. While standing there, 
owing to a sudden jerk of the train another pas- 
senger was precipitated against him, and he was by 
reason thereof thrown from the car and severely in- 
jured. It was a regulation of the railroad company 
that passengers should not stand on the platform, 
and plaintiff was aware of such rule. He/d, in an 


action upon such accident policy, that upon such 
state of facts verdict should have been ordered for 


the defendant. The court said: ‘‘Conceding the 
foregoing statement of facts to be true, was there 
such a failure of proof, from the plaintiff's own 
showing, as to require the court to direct the jury 
to return a verdict for the defendant? It will be 
observed that the rule of the company forbids pas- 
sengers from standing on the platform. In its lit- 
eral sense this would require them not to stand 
there whether the train was at rest or in motion, 
and it seems to us to be a reasonable requirement at 
all times. The platform of a car is a narrow pass- 
age for ingress and egress, and if crowded, even 
while standing at a station, it is an annoyance and 
inconvenience to those desiring to enter or leave the 
car. But in this case the train was in motion when 
the plaintiff went upon the platform. It is true, 
the rule must receive a reasonable construction; and 
even while the train is in motion persons may right- 
fully pass from one car to another for proper pur- 
poses, such as going to and from a dining, smoking, 
or sleeping-car, and the like. They are invited to 
do so by the agents and servants of the company, 
and by the manner in which trains are made up. 
But in so doing there would be no violation of the 
rule. The passenger, in such cases, does not stand 
upon the platform. The plaintiffs case is wholly 
different. He went upon the platform while the 
train was in motion, and some time before it arrived 
at the regular stopping place. He stood with his 
feet upon the steps, which must be regarded as part 





of the platform, and holding the railing by his 
hands he awaited, either the slowing up of the 
train, or its arrival at the passenger platform, that 
he might alight. While in this position he received 
his injury. We think, by his own statement, that 
the accident happened while he was in plain viola- 
tion of the rule under consideration, and because of 
such violation. It is urged that it is usual for trav- 
ellers to go upon the platform of cars and get off 
before the train comes to a dead stop. Let this be 
admitted. Passengers also take fearful risks in 
boarding trains in motion, but we have yet to find 
any adjudged case where a passenger was allowed 
to recover damages by reason of personal injuries 
received in voluntarily and without cause alighting 
from or boarding an ordinary railroad train pro- 
pelled by steam, and while in motion, unless it may 
be by the direction of the conductor or some one in 
authority. In such case the passenger must be held 
to take the risk upon himself and make the peril 
his own. Under our statute he is guilty of a mis- 
demeanor. * * * It is said, however, that the 
plaintiff did not alight from the train while in mo- 
tion, but that by the sudden starting up of the 
train, he was jostled off by the passenger who stood 
behind him upon the platform. There is no claim 
that the engineer of the train knew that the plaint- 
iff was in a perilous position, and after such knowl- 
edge, was guilty of negligence in suddenly increas- 
ing the speed of the train. The plaintiff, whether 
he intended to alight from the train while in motion 
or not, by standing on the steps of the platform, 
without any excuse or reasonable cause therefor, 
did an act which he knew was in plain violation of 
a rule of the company, and thereby forfeited any 
right of recovery on the contract of insurance, as 
expressed in the very terms of the policy.” On the 
subject of boarding and leaving railway trains in 
motion, sce 23 Alb. L. Jour. 124. On the subject 
of standing and riding on platforms of street cars, 
see Thirteenth and Fifteenth St. Pass. Ry. Co. v. 
Boudron, 92 Penn, St. 475; 8. C. to appear in 37 
Am. Rep., with note; also, Germantown Pass. Ry. Co. 
v. Walling, Penn. 8. C., Jan., 1881; 23 Alb. Law 
Jour. 371. 





The three next cases following are from the Vienna 
Juristische Blaetter: ‘‘A. had levied an execution 
against B. upon certain household goods, There- 
upon C., the housekeeper of B., brought suit to re- 
cover the goods, claiming them to be her own by 
virtue of a contract of sale made between her and 
B. a long time before the levy of the execution. 
By paragraph one of this contract, B. sold to C, all 
the household goods in her house. Paragraph two 
recited the payment of the purchase-price by C. 
Paragraph three read: ‘The purchaser from this 
day enters into the right of ownership of the above- 
mentioned articles, and consequently she has the 
right to take possession of the same (literally ‘to 
take the same to herself’) at any time, or to transfer 
the same.’ The trial court decided in favor of the 
plaintiff, upon proof of the identity of the goods, 
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for these reasons: ‘The defendant does not deny 
the execution of the contract of sale. By virtue of 
this contract, the plaintiff has acquired the owner- 
ship of the goods, as she, as housekeeper of the 
vendor, B., always had these articles under her con- 
trol; a separate corporeal delivery was therefore un- 
necessary, and it is immaterial to inquire whether a 
further use by the vendor was intended. The de- 
fendant asserts that the contract was a mere sham, 
and in fraud of creditors, but he could not prove 
this.’ The Supreme Court reversed the judgment 
on these grounds: ‘Though we may assume the 
contract of sale to be valid, still the goods cannot 
be recognized as the property of plaintiff, for want 
of the requisite delivery. The plaintiff, indeed, 
asserts that at the time of making the contract she 
lived with the vendor, and the articles were under 
her control, and that therefore a corporeal delivery 
was unnecessary, and that the vendor handed to her 
the bill of sale, in which the articles were enume- 
rated; that further, she was requested by the vendor 
to loan her the articles sold, and that she (plaintiff) 
agreed thereto, all of which constituted a delivery. 
But this did not effect a legal delivery of the arti- 
cles, the same remaining after the sale in the posses- 
sion (or keeping) of the vendor, the bill of sale not 
containing a declaration that the vendor delivered 
the goods to the vendee, and a declaration by the 
vendor that she was having possession of the goods 
in future in the name of the vendee, neither having 
been asserted nor proven. Consequently there was 
no delivery as required by law, and the plaintiff 
must fail in her suit.’ On appeal of the plaintiff 
the Imperial Supreme Court affirmed the decision 
of the Supreme Court, giving the following reasons: 
‘The contract of sale not only contains no declara- 
tion that the goods sold have been delivered to the 
vendee, but from the provision in paragraph three, 
that plaintiff should have the right to take posses- 
sion of those articles at any time, it clearly appears 
that the same were not delivered to her nor under 
her control in any way, which latter does not arise 
from the mere fact that plaintiff was living with 
the vendor of those articles. Neither do the other 
facts asserted by plaintiff show a delivery to her of 
the articles sold, and the acquisition of the object 
of the purchase not ensuing till such delivery takes 
place, the judgment of the Supreme Court appears 
justified.’ ”’ 


**A. claimed a shere in the estate of B., asserting 
that he was her illegitimate son. He was a found- 
ling; B. had acted as god-mother (sponsor) at his 
baptism, and had afterward taken charge of his 
maintenance and education. She had said to sev- 
eral persons, not in his presence however, and all 
being strangers to the family, that she was his 
mother; to others she had said that he was her son 
and she would provide for him. The Imperial Su- 
preme Court of Cassation held the proof insuffi- 
cient. It considered the terms ‘mother’ and ‘son’ 


equivocal under the circumstances, and said of the 
effect of admissions generally: 


‘ Admissions out of 








court have the power of proof only when they were 
made in the presence of one of whom the person 
making them knew that he had an interest in learn- 
ing the truth, which clearly presupposes that the 
private interests of the person to whom such an ad- 
mission is made should be concerned in the matter, 
and that rights should accrue to him out of the 
same.’ ” 

‘‘From the forests of the manor M. timber had 
been carried away by a flood, which in part was car- 
ried to the farm of Francis Sp., and in part caught 
by him. He refused to give it up to the employees 
of the manor who were sent to search for it and 
hauled it into his yard. In consideration that Fran- 
cis Sp. knew the owner of the timber which was 
marked with the mark of the manor, that he knew 
that the owner was searching for the timber carried 
away, consequently had not given up his ownership 


tention to appropriate the timber without pay, the 
trial court found him guilty of theft. On appeal it 
was argued that the possession of the timber was 
lost by the manor M. in consequence of the flood, 
that therefore for the want of a taking out of the 
possession of another theft was not made out. The 
Imperial Supreme Court of Cassation affirmed the 
conviction, saying: ‘The defendant knowing the 
owner of the timber, and that he was searching for 
the timber, the party injured was in possession 
within the meaning of the law. Such possession or 
control of a thing means the possibility to actually 
dispose of the thing, coupled with the will to main- 
tain this possibility. As long therefore as a person 
does not give up the control (or keeping) of a thing 
himself, it is extinguished only when the actual pre- 
sumption for the dominion of his will ceases, he it 
(a) that a physical impossibility to control the thing 
occurred, because the thing was destroyed, or be- 
cause the former owner cannot get to the place 
where the thing is; or be it (4) that the will of an- 
other possessor stepped between the former owner 
and the thing, which can only be removed by self- 
aid or by legal proceedings. It is apparent that the 
first case supposed does not exist here, and that the 
second was produced by the defendant himself. 
The owner, who was searching for his timber, cer- 
tainly did not want to give up his control; in the 
course of his search he would have got to the tim- 
ber; the defendant, knowing the owner and the 
search, could not consider the timber lost property. 
He withdrew it from i!ic owner, and the law has 
been applied correctly in finding him guilty of 
theft.’” 





IDEM SONANS. 





_- subject of idem sonans is amusing. The re- 
cent decision of the Iowa Supreme Court, in 
Thomas v. Desney, October 24, 1881, 10 N. W. Rep. 
315, although not precisely on this topic, is analo- 
gous. It was there held that ‘‘Helen” and 
‘Ellen’ are not the same name, and an entry on 
the docket of a judgment against ‘‘ Ellen Desney ” 
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is not constructive notice of a judgment against 
‘* Helen Desney.” Judge Seever’s opinion is both 
instructive and entertaining. Hesays: ‘‘The de- 
fendant insists that ‘Helen’ and ‘Ellen’ are the 
same. The rule is said to be: ‘If two names are 
taken promiscously to be the sume name in common 
use, though they differ in sound, there is no vari- 
ance; where two names are derived from the same 
source, or where one is an abbreviation or corruption 
of the other, but both are taken by common use to 
be the same, though differing im sound, the use of 
one for the other is not a misnomer.’ Trimble v. 
State, 4 Blackf. 437; 4 Bac. Abr. ‘Misnomer;’ 7 
Am. Com. Law, 51, are cited in support of the fore- 
going proposition. Its correctness will be con- 
ceded. The first proposition is, if the names are 
commonly used as the same, though they differ in 
sound, if either is used it is not a misnomer; as 
Elizabeth, Betty, and Bessie, or Sarah, Sara, and 
Sally. This may be admitted, but ‘Telen’ and 
‘Ellen’ have not been commonly used as the same. 
There is no evidence so tending, and Mrs. Desney 
was not known by the name of ‘Ellen,’ nor did she 
at any time so write her name. We think the names 
have been known and generally recognized as dif- 
ferent and distinct. The last proposition is, where 
one is an abbreviation or corruption of the other, 
but both are taken by common use to be the same, 
though differing in sound, the use of either is not a 
misnomer. But ‘Helen’ is not, in our opinion, an 
abbreviation or corruption of ‘ Ellen,’ nor is the lat- 
ter an abbreviation of the former, nor are they com- 
monly or indiscriminately used as the same, to our 
knowledge, and certainly the evidence does not so 
show. The second proposition is, if the names are 
derived from the same source, the use of one for the 
other is not a misnomer, and it is insisted this is so 
as to the names in question; the argument being 
that ‘Helen’ and ‘Ellen’ are both derived from the 
Greek, and the difference in spelling in English 
doubtless results from the difference between the 
two Greek letters epsilon and eta. ‘ Ellena,’ if the 
Greek letter eta was used in commencing the word, 
would be pronounced ‘ Hellena;’ the letter eta em- 
bracing the aspirate 2 when pronounced. Thus the 
Greeks are denominated among the classics Ellenes 
or Hellenes indifferently, both meaning the same 
thing. Donnegan’s Greek Lexicon, 473; Webster’s 
Unabridged Dictionary, tit. ‘Names of Women.’ 
Such as Eleanor and Elenor are cited. It seems to 
us the logical result of the argument is, that in or- 
der to be an accurate, reliable, and safe abstractor, 
a person must be versed in the Greek language, and 
not only so, but in all other languages from which 
uames now used in this country may have been 
derived. There is no statute requiring a person to 
employ an abstractor. Therefore, every person must 


be so versed before he can safely purchase real estate. 
We cannot think this is the meaning of the rule, 
but at most it should be held to mean that if both 
names are derived from the same source, as defined 
and understood in the English language, then the 
use of one for the other should not be regarded as 
a misnomer,” 





The general rule of idem sonans was thus laid 
down by Lord Mansfield: ‘‘ Where the omission or 
addition of a letter does not change the word so as 
to make it another word, the variance is not mate- 
rial.” In Ward v. State, 28 Ala, 53, it was said: 
‘Tf the names may be sounded alike without doing 
violence to the power of the letters found in the 
variant orthography, then the variance is immate- 
rial.” 

Chitty says (Cr. Law, 203): ‘‘If two names are 
in original derivation the same, and are taken pro- 
miscuously in common use, though they differ in 
sound, yet there is no variance.” As Thomas and 
Tom (In re Wolvertone’s Estates, L. R., 7 Ch. D. 198); 
Piers and Peter; Saunders and Alexander; Jane and 
Joan; Jean and John; Garrett, Gerat, and Gerald; 
Jo and Joseph (Com. v. O’ Baldwin, 103 Mass. 210); 
Mary arid Polly (Sowle v. Sowle, 10 Pick. 376); Sarah 
and Sally (Shelburne v. Rochester, 1 Pick. 470); Susan 
and Susannah (7'rimble v. State, 4 Blackf. 435). 
Contra: Harry and Henry (Lessee of Gordon v. Hol- 
liday, 1 Wash. C. C. 289; Garrison v. People, 21 Ml. 
535); Bart and Bartholemew ( Curtis v. Mars, 29 Tll. 
508); Seymour and Seigmund (Scholes v. Ackerland, 
13 Ill. 650); Barent and Barnard (Rives v. Marrs, 25 
Ill. 315); Edward and Edmund (J’lood v. Randall, 
72 Me. 439). 

Applying these rules, we find the following adju- 
dicated examples: 

1. Idem sonans. Blackenship and Blankenship 
(State v. Blankenship, 21 Mo. 504); Whyneard and 
Winyard, pronounced Winnyard (Rex v. Foster, 
Russ. & Ry. 412); Michael and Michaels (State v. 
Houser, Busbee, 410); McInnis and McGinnis (Barnes 
v. People, 18 Ill. 52); Edmindson and Edmundson 
(Edmundson vy. State, 17 Ala. 179); Deadema and 
Diadema (State v. Patterson, 2 Ired. 346); Conly 
and Connolly (Fletcher v. Conly, 2 Greene [Iowa], 
88); Hutson and Hudson (State v. Hutson, 15 Mo. 
512); Chamble and Chambless (Ward v. State, 28 
Ala. 53); Segrave and Seagrave ( Williams v. Ogle, 
2 Str. 889); McLauglin and McGloflin (A/cLaughlin 
vy. State, 52 Ind. 476); Usrey and Usury (Gresham 
v. Walker, 10 Ala. 370); Benedetto and Beniditto 
(Ahitbol v. Beniditto, 2 Taunt. 401); Anthron and 
Antrum (State v. Scurry, 3 Rich. 68); Petrie and 
Petris (Petrie v. Woodworth, 3 Cai. 219); Havely 
and Haverly (State v. Havely, 21 Mo. 498); 
M’Nicole and M’Nicoll (R. v. Wilson, 2 C. & K. 
527); Juli and Julee (Point v. State, 37 Ala. 148); 
Keen and Keene (Vom. v. Riley, Thach. Cr. Cas. 
67); Droun and Drown (Com. v. Woods, 10 Gray, 
477); Thonpson and Thompson (State v. Wheeler, 35 
Vt. 261); Danner and Dannaher (Gahan v. People, 
58 Ill. 160); Mary Etta and Marietta (Goode v. State, 
2 Tex. Ct. App. 520); Faster and Foster (Foster 
v. State, 1 Tex. Ct. App. 533); Chin Chan and Chin 
Chang (Wells v. State, 4 Tex. Ct. App. 20); Tebru- 
ary and February (Witten v. State, 4 Tex. Ct. App. 
70); William and Williams (Williams v. State, 5 
Tex. Ct..App. 226); Preyer and Prior (Page v. State, 
61 Ala. 16); Janury and January (Hutto v. State, 7 
Tex. Ct. App. 44); Whiteman and Whitman (Henry 
v. State, 7 Tex. Ct. App. 388); Chatam and Chatham 
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(Roth v. State, 4 Tex. L. J. 393); Fayelville and 
Fayetteville (U. S. v. Hinman, 1 Baldw. 292); Read 
and Reed (State v. Potts, 4 Halst. 32); Augustina 
and Augustine; Chicopee and Chickopee (Com. v. 
Desmarteau, 16 Gray, 15); Fourai and Forrest (State 
v. Timmens, 4 Minn. 331); Cuffy and Cuffee or Cuff 
(State v. Farr, 12 Rich. 24); Coburn and Colburn 
(Colburn v. Bancroft, 23 Pick. 57); Gigger and 
Jiger (Com. v. Jennings, 121 Mass. 47); Wilkerson 
and Wilkinson ( Wilkerson v. State, 13 Mo. 91); Ren- 
noll and Rennolls ( v. Rennolls, 1 Chitty, 659); 
Lebering and Lebrun or Lebring (Ketland v. Adm’r, 
2 Wash. C. C. 201); Currier and Kiah ( 7ibbets v. Kiah, 
2 N. H. 557); Kay and Key (Dickinson v. Bowes, 16 
East, 112); Shapcott and Shipcott (Bowen v. Shap- 
cott, 1 East, 542); Hinsdale and Hinsdall (Weredith 
v. Hinsdale, 2 Cai. 361); Symonds and Symons (A//en 
v. Symonds, 4 Mod. 347); Anny and Anne (State v. 
Upton, 1 Dev. 513); Giddings and Gidings or 
Gidines (State v. Lincoln, 17 Wis. 579); Finnegan 
and Finegan (People v. Mayworm, 5 Mich. 146); 
Burdet and Boudet or Boredet (Aaron v. State, 37 
Ala. 106); Langford and Lankford (State v. Mahan, 
12 Tex. 283); Marres and Mars (Com. v. Stone, 103 
Mass. 421); Geesler and Geissler (Cleaveland v. State, 
20 Ind. 444); Beckwith and Beckworth (Stewart v. 
State, 4 Blackf. 171); Conn and Corn (Moore v. An- 
derson, 8 Ind. 19); Adanson and Adamson (James v. 
State, 7 Blackf. 325); Little and Lytle (Lytle v. Peo- 
ple, 47 Ill. 422); Kamberling and Kimberling (Zouws- 
ton v. State, 4 Greene [Iowa], 437); Bennaux and 
Beneux (Beneux v. State, 20 Ark. 97); Gardiner and 
Gardner (Rector v. Taylor, 7 Eng. [Ark.] 128); Gra- 
vaier and Gravier (Id.); Hutchinson and Hutcheson 
(State v. Stedman, 7 Port. [Ala.] 495); Bryon and 
Bryan (Tyser v. Bryan, 2 Dowl. 640); Rae and Wray 
(Vance v. Wray, 3 U. C. L. J. 69); Susan and Su- 
sannah (State v. Johnson, 67 N. C. 55). 

2. Not idem sonans. M’Cann and M’Carn (2. v. 
Tannett, R. & R. 351); Shakespeare and Shakepear 
(R. v. Shakespeare, 10 East, 83). (This was proba- 
bly out of tenderness for the great name, for the 
great original himself spelled it in several ways 
differing more than these.) Sedbetter and Ledbet- 
ter (Zellers v. State, 7 Ind. 659); Tabart and Tarbart 
(Bingham v. Dickie, 5 Taunt. 814); Burrill and Bur- 
rall (Com. v. Gillespie, 78. & R. 469); Shutliff and 
Shirtliff (Gordon v. Austin, 4 T. R. 611); Prison and 
Brisson (Pennsylvania v. Huffman, Addison, 141); 
Donald and Donnell (Donnell v. U. S., 1 Morris, 141; 
McDonald v. People, 47 Il. 533); Melvin and Melville 
(State v. Curran, 18 Mo. 320); Sensenderfer and 
Sensenderf (Com. v. Bowers, 3 Brewst. 350); Della 
and Dellia (Vance v. State, 65 Ind. 460); McCoskey 
and McKaskey, McKlaskey, or McKloskey (Black v. 
State, 57 Ind. 109); Comyns and Cummins ( Cruick- 
shank v. Comyns, 24 Ill. 602); Gabriel Carter and 
Carter Gabriel (Collins v. State, 43 Tex. 577); Lind- 
ly and Lindsey (Roberts v. State, 2 Tex. Ct. App. 
4); Fitz Patrick and Fitzpatrick (Moynahan v. Peo- 
ple, -3 Colo. 367). (This is certainly wrong, for 
‘*Fitz” means nothing but ‘‘son.”) Smith & Wes- 
son and Smith & Weston (Morgan v. State, 61 Ind. 
447); Franks and Frank (Parchman v. State, 2 Tex. 





Ct. App. 228; 8. C., 28 Am. Rep. 435); Otha and 
Oatha (Brown v. People, 66 Ill. 344); Abie and Avie 
(Burgamy v. State, 4 Tex. Ct. App. 572); King and 
Ring (1 East, 180, note); Saunders and Launders 
(Jenne v. Jenne, 7 Mass. 94); Hemessey and Hennes- 
sey (Com. v. Mehan, 11 Gray, 321); Amann and Am- 
mon (Amann v. State, 76 Ill. 188); Barnep and Bar- 
nap (Queen v. Carter, 6 Mod. 168); May and Mary 
(Kennedy v. Merriam, 70 Ill. 228); Jeffery and Jef- 
fries (Marshall v. Jeffries, 1 Hemps. 299); Jacques 
and Jakes (Jacques v. Nichols, T. T., 3 & 3 Vict. 
[Ont.] ); Owen and Orrin (Ferry v. Mathews, T. T., 
5 & 6 id.) 

In respect to other words than proper names we 
find the following expressions held idem sonans: 
‘*Years of corn” for ‘‘ears of corn” (Stinson v. 
State, 5 Tex. Ct. App. 31); ‘‘ Eiget” for ‘‘ eight” 
(Somerville v. State, 6 Tex. Ct. App. 433); ‘* Eigh " 
for ‘‘eight,” and ‘‘statue” for ‘‘ statute ” (State v. 
Coleman, 8 8. C. 2387); ‘*Gol” for *‘ gold” (Grant 
v. State, 55 Ala. 201); ‘‘ Fraudlently” for ‘‘ fraudu- 
lently ” (State v. Earp, 41 Tex, 487); ‘‘Cash” for 
** case” (State v. Given, 32 La. Ann. 782); ‘‘ Gulty 
withoit capitel purnish” for ‘‘ guilty, without capi- 
tal punishment” (State v. Joss, 32 La. Ann. 854); 
‘*Gilding ” for ‘‘ gelding ” (Thomas v. State, 2 Tex. 
Ct. App. 293); ‘‘Gilty” and “turm of too years” 
for ‘‘ guilty” and ‘‘term of two years” (Koontz v. 
State, 41 Tex. 570); ‘‘Sess his punishment deth” 
for ‘‘assess his punishment death ” (A7vebs v. State, 
3 Tex. Ct. App. 348); ‘*‘Fourman” for ‘‘ foreman” 
(State v. Karn, 16 La. Ann. 183); ‘‘ Fifty-too” for 
‘* fifty-two” (date) (State v. Hedge, 6 Ind. 330); 
‘*Prisin” for ‘‘ prison” (McCoy v. State, 7 Tex. Ct. 
App. 379); ‘‘ Confindendment” for ‘‘ confinement,” 
and ‘‘defendend” for ‘ defendant” (McMillan v. 
State, 7 Tex. Ct. App. 100). 

On the other hand, ‘‘ burgerally ” will not answer 
for “burglary” (Haney v. State, 2 Tex. Ct. App. 
504); nor “guity” for ‘‘ guilty ” (Zaylor v. State, 5 
Tex. Ct. App. 569); nor ‘‘penty” for ‘‘ peniten- 
tiary ” (Keeller v. State, 4 Tex. Ct. App. 527); nor 
“statute” for ‘‘State” (Cor v. State, 8 Tex. Ct. 
App. 254; S. C., 34 Am. Rep. 746). The Missouri 
Supreme Court have held that ‘brest” will not do 
for ‘* breast.” See ante, Current Topics. 

Two interesting historical instances may be cited 
to illustrate the principle underlying the principal 
case. Jeanne d’ Arc was long called Joan of Are, 
in history, until her right name was discovered. If 
she had been indicted under either name it would 
probably have been regular. (By the way, it is now 
discovered by a French antiquarian, that if she 
burned at all it was for love; for she was married 
and had children; she also was publicly rewarded 
for her military services, and died quietly in bed.) 
It has also been recently discovered that Napoleon’s 
name was Nabulione. (So near have we come to 
realizing a proof of Archbishop Whately’s mock 
conjecture that no such man ever lived.) An in- 
dictment of the great man by the English for dis- 
orderly conduct and worriment of Sir Hudson Lowe 
at St. Helena, would have been good under either 





name, not only upon the principle of the principal 
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case, but on that of idem sonuns. The fop Simon, 


of Athens, who, as Becker tells us in ‘‘ Charicles,” 
changed his name to Simonides, would probably 
have been indictable under either name; and the 
same is certainly true of our Attorney-General 
MacVeagh, who, it is alleged, used to be McVey. 


eninirniaaminlpetiomainit 
PRACTICE IN REGARD TO BILLS OF 
REVIEW. 
UNITED STATES SUPREME COURT, NOVEMBER 7, 1881- 
DAvVIs Vv. SPEIDEN. 

The ordinance of Lord Bacon in reference to chancery prac- 
tice, ‘* that no bill of review shall be admitted, etc., except 
that the decree be first obeyed and performed,” is a rule 
of practice, and questions touching its performance are 
not considered as matters of strict right but as governed 
by a sound discretion. And the other ordinance “ that no 
bill of review shall be put in except the party that prefers 
it enters into a recognizance,”’ etc., is of the same general 
character. 

A bill of review for error apparent on the face of the record, 
did not aver performance of the decree nor give excuse for 
non-performance. Upon demurrer upon this ground the 
court reversed the original decree. On appeal the General 
Term gave the complainant time to comply with the origi- 
nal decree, in which case it affirmed the decision of the 
court below; if he did not it reversed the decree. Com- 
plainant then, by affidayit, showed inability, by reason of 
financial embarrassment, to perform the original decree, 
but the General Term dismissed the bill of review. Held, 
error. 


geen from the Supreme Court of the District of 
‘ Columbia. Sufficient facts appear in the opinion. 


Waire, C. J. This isa bill of review for error ap- 
parent on the face of the record, and we think with 
the court below, that on the merits it presents a case 
for reversal, because the avermeuts in the original bill 
were not sufficiently precise and definite to warrant a 
decree such as was rendered, without proof. The only 
question therefore is whether the court was right in 
dismissing the bill because the decree had not been 
performed. 

One of Lord Bacon’s ordinances “ for the better and 
more regular administration of justice in chancery, to 
be daily observed, saving tlic prerogative of the court,” 
was that “ no bill of review shall be admitted, or other 
new bill to change matier decreed, except that the 
decree be first obeyed und performed,’’ save only 
where the act decreed to be done would extinguish a 
party’s right at common law. Bacon’s Law Tracts, 
280. This ordinance is the foundation of the practice 
not to entertain bills of review until the decree to be 
reviewed has been performed, or its performance ex- 
cused; the object being, as was said by Chancellor 
Kent, in Wiser v. Blachly, 2 Johns. Ch. 488, “‘to pre- 
vent abuse in the administration of justice, by the 
filing of bills of review for delay and vexation, or 
otherwise protracting the litigation to the discourage- 
ment and distress of the adverse party.’’ That this 
ordinance was intended for the regulation of proced- 
ure rather than to limit the jurisdiction of the court, 
seems to us apparent, because not only on its face the 
‘prerogative of the court is saved,’’ but as early as 
1632, in Cock v. Hobb, 5 Russ. 235, a bill of review hav- 
ing been filed without performance of the decree, the 
cause was permitted to proceed on giving security for 
the debt which was decreed to be paid. Afterward, in 
1674, in Suvil v. Darrey, 1 Cas. in Ch. 42, where toa 
bill for the review of a decree fora large sum of money, 
the rule was pleaded ‘‘that the defendant ought first 
to pay the money, before the bill should be brought 
into court,’’ the lordchancellor said: ‘*Let him give 





good security for the money and we will dispense with 
the rule.”” Again, in 1682, in Williams v. Mellish, 
1 Vern. 117, where a motion was made that proceedings 
on a decree be stayed untila bill of review could be 
heard, it was ordered that the decree should be per- 
formed before any bill of review would be allowed, 
“unless the plaintiff * * * will swear himself not 
able to perform the decree, and will surrender himself 
to the Fleet, to lie in prison until the matter be deter- 
mined on the bill of review.’’ Afterward, during the 
year 1684, in Fitton v. Macclesfield, 1 Vern. 264, on a 
motion that a bill of review might be admitted with- 
out the payment of costs in a former suit, amounting 
to £150, the plaintiff having made oath that he was not 
worth £40 besides the matter in dispute, leave was 
granted him to bring in the bill without the payment, 
and although when the bill of review came on for hear- 
ing it was insisted that the order dispensing with the 
judgment of the costs ought to have been set forth in 
the bill, and it had not been done, the court passed by 
the objection without notice, and dismissed the case 
on its merits. So in 1685, in Palmes v. Danby, 5 Russ. 
240, Danby, the defendant to a bill for the review of a 
decree for the payment of money, put ina plea and 
demurrer, and among other causes of demurrer as- 
signed that ‘the decree had not been performed by the 
complainants in review, as ought to have been done 
by the rules and practice of this honorable court before 
they can be permitted to bring a bill of review,” but 
notwithstanding this the court finally heard the cause 
and made a decree on the whole matter. These cases 
clearly show that from the beginning the ordinance 
was treated as a rule of practice, and questions touch- 
ing obedience to its requirements were not considered 
as matters of strict right, but as governed by a sound 
discretion. Taylor v. Person, 2 Hawks, 300. 

Another of the ordinances of Lord Bacon, promul- 
gated at the same time, provided ‘‘that no bill of re- 
view shall be put in, except the party that prefers it 
enters into a recognizance with sureties for satisfying 
of costs and damages for the delay, if it be found 
against him.’’ Bacon’s Tracts, supra. This is of the 
same general character with the other. That provides 
that a bill of review shall not be admitted, that is to 
say, received, until the decree has been performed, and 
this that such a bill shall not be put in until the pre- 
scribed security is given. Both are administrative 
rather than jurisdictional. The order forsecurity was 
as imperative as that for performance, but we think it 
would not be seriously claimed that a bill which could 
be filed as a matter of right was, while that rule was 
in force, subject to demurrer if it failed to set forth 
that a recognizance had been entered into. Undoubt- 
edly a court would strike a bill from the files if it got 
there, without a performance of the decree, or the 
security required, unless good cause was shown why it 
had not been done. That would be a far different 
thing fromldismissing a bill on demurrer for like cause. 

We are aware that under another ordinance of Lord 
Bacon in respect to bills of review for newly discov- 
ered matter, aud which provides that such a bill *‘may 
be grounded by special license of the court, and not 
otherwise ” (Bacon’s Tracts, supra), it was held by the 
master of the rolls, in Buinbridge v. Baddely, 9 Beav. 
548, that a demurrer must be allowed unless such spe- 
cial license is averred, and that this case was followed 
hesitatingly by the vice-chancellor in Henderson v. 
Cook, 4 Drew. 314, because Lord Redesdale had said 
(Mit. Pl., by Jer., 89), i¢ seemed necessary to state in 
the bill the leave obtained to file it. Whatever may 
be said in such cases, which are really only bills in the 
nature of bills of review, and which can only be filed 
on special license, we think it clear that as to bills 
which relate to errors on the face of the decree alone, 
and which may be filed without leave, no such rule 
prevails. The filing without performance is in the 
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nature of privilege, not jurisdiction. The courts of 
some of the States have so treated it (Forman v. Stick- 
ney, 77 Ill. 577}, and we are clearly of the opinion that 
such is the better practice and fully recognized by all 
the early English cases. Performance does not estab- 
lish the error, but only makes it the duty of the courts, 
when called on in a proper way, to inquire as to any 
errors that may have been committed. Whether the 
courts will enter on such an inquiry without perform- 
ance, depends upon the exercise of a sound judicial 
discretion applied to the facts of the particular case. 

This brings us to the facts as presented by this record. 
The bill of review does not aver a performance of the 
decree or give any excuse for non-performance. It 
was demurred to, among other things, on this ground. 
The court below at Special Term, notwithstanding the 
demurrer, reversed and vacated the decree in the 
original cause, and gave the complainant in the bill of 
review leave to answer instanter, and for that purpose 
to withdraw the answer filed as an exhibit to the pres- 
eut bill, leaving a copy with the papers. Speiden was 
also enjoined from prosecuting his suit at law until the 
final hearing of the original cause. On appeal to the 
General Term it was ordered that Davis be permitted, 
by a day named, to pay into court the amount due on 
the decree against him, aud if he did, that the decree 
of the Special Term be affirmed; but if he did not, 
that such decree be reversed and the bill of review dis- 
missed. At the appointed time Davis appeared and 
by affidavit showed to the court that he was utterly 
unable to comply with the decree at General Term; 
that he had no means and no possible way by or from 
which he could raise the money to bring into court, 
and this because of the great financial embarrassment 
under which he was then laboring. He consequently 
asked that the orderas entered be modified so as to 
allow him to amend his bill, or if that could not be 
done, that his bill be dismissed without prejudice. 
This was refused and consequently the decree of the 
Special Term was reversed and the bill of review dis- 
missed. In this we think there was error. The in- 
justice of the decree as it stood was manifest on the 
face of the record, and the showing by the affidavit, 
which was uncontradicted, clearly brought the com- 
plainant in review within the operation of the excep- 
tion to the rule dispensing with performance in case 
of “poverty, want of assets, or other inability to do 
it.” Wiser v. Blachly, supra. 

The decree of the Supreme Court of the district in 
General Term is reversed and the cause remanded, 
with instructions to affirm the decree at Special Term 
and proceed accordingly. 

ern 
ADMISSION OF WOMEN TO THE BAR. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
SEPTEMBER, 1881. 


RoBINsON’s CASE. 


Under the laws of Massachusetts a woman cannot be admit- 
q ted to the bar. 


ETITION by Lelia J. Robinson for admission to the 
bar. Sufficient facts appear in the opinion. The 
full bench approved of the conclusions of Gray, C. J. 


Gray, C. J. The question presented by this petition 
and by the report on which it has been reserved for 
our determination is whether, under the laws of the 
Commonwealth, an unmarried woman is entitled to be 
examiucd for admission as an attorney and counsellor 
of this court. 

This being the first application of the kind in Massa- 
chusetts, the court, desirous that it should be fully 
argued, informed the executive committee of the Bar 
Association of the city of Boston of the application, 








and hus received elaborate briefs from the petitioner 
in support of ber petition, and from two gentlemen of 
the bar as amici curi@ in opposition thereto. 

The statute under which the application is made is 
as follows: ‘A citizen of this State, or an alien who 
has made the primary declaration of his intention to 
become a citizen of the United States, and who is an 
inhabitant of this State, of the age of twenty-one 
years and of good moral character, may, on the recom- 
mendation of an attorvey, petition the Supreme Ju- 
dicial or Superior Court to be examined for admission 
as an attorney, whereupon the court shall assign a time 
aud place for the examination, and if satisfied with 
his acquirements and qualifications he shall be admit- 
ted.”’ Stat. 1876, ch. 197. 

The word “ citizen,’’ when used in its most common 
and most comprehensive sense, doubtless includes 
women; but a woman is not, by virtue of her citizen- 
ship, vested by the Constitution of the United States, 
or by the Constitution of the Commonwealth, with 
any absolute right, independent of legislation, to take 
part in the government, either as a voter or as an offi- 
cer, or to be admitted to practice as an attorney. 
Minor vy. Happersett, 21 Wall. 162; Bradwell v. Illinois, 
16 id. 130. 

The rule that “‘ words importing the masculine gen- 
der may be applied to females,”’ like all other general 
rules of construction of statutes, must yield when such 
coustruction would be either ‘‘repugnant to the con- 
text of the same statute,”’ or “inconsistent with the 
manifest intent of the Legislature.”’ Gen. Stats., ch. 
3, § 7. 

The intention of the Legislature in enacting a par- 
ticular statute is not to be ascertained by interpreting 
the statute by itself alone, and according to the mere 
literal meaning of its words. Every statute must be 
construed in connection with the whole system of 
which it forms part, and in the light of the common 
law and of previous statutes upon the same subject. 
And the Legislature is not to be lightly presumed to 
have intended to reverse the policy of its predecessors, 
or to introduce a fundamental change in long-estab- 
lished principles of law. 

By the law of England, which was our law from the 
first settlement of the country until the American 
Revolution, the crown, with all its inherent rights and 
prerogatives, might indeed descend to a woman or to 
an infant; but under the degree of a queen, no woman, 
married or unmarried, could take part in the govern- 
ment of the State. Women could not sit in the 
House of “ommons or the House of Lords, nor vote 
for members of Parliament. 4 Inst. 5; Countess of 
Rutland’s case, 6 Rep. 52b; Chorlion v. Lings, L. R., 
4C. P. 374, 391, 392. They could not take part in the 
administration of justice, either as judges or as jurors, 
with the single exception of inquiries by a jury of 
matrons upon a suggestion of pregnancy. 2 Inst. 119, 
121; 3 Bl. Com. 362; 4 id. 395; Willes, J.,in L. R., 4 
C. P. 390, 391. And no case is known in which a 
woman was admitted to practice as an attorney, so- 
licitor or barrister. 

The only English “instances of a woman lawyer,”’ 
cited by the petitioner, is that stated in a note of Mr. 
Butler to Coke upon Littleton, as follows: ‘The cele- 
brated Anne, Countess of Pembroke, Dorset and Mont- 
gomery, had the office of hereditary sheriff of West- 
moreland, aud exercised it in person. At the assizes 
at Appleby, she sat with the judges on the bench.” 
Co. Lit. 326 a, note 280. No authority is given for the 
statement. The office of sheriff of Westmoreland was 
granted by King John in the thirteenth century to 
Robert de Veteripont, or Vipont, and his heirs gene- 
ral, and after the death of his last heir male in 1265, 
descended to Isabella, wife of Roger de Clifford, and 
continued to be an hereditary office until 1850, when it 
was put by act of Parliament on the footing of other 
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jike offices. 3 Selden’s Works, 1839; Co. Lit. 222; Col- 
lins on Baronies, 251, 317, 319, 321; Stat. 13 & 14 Vict., 
ch. 30. The Countess Anne was born in 1590, took the 
office by descent from her father, George Lord Clifford 
and Earl of Cumberland, in 1605, and died in 1676, 
leaving avery full autobiography, a transcript of which 
is preserved among the Harleian Manuscripts in the 
British Museum, in which she says of her ancestress 
Isabella de Clifford that ‘tin her widowhood she sat in 
person as sheriffess in the county Westmoreland upon 
the bench with the judges, as appears by the pleas and 
records of her time;’’ and mentions the appointment 
of a deputy sheriff by herself in 1651. It is quite pos- 
sible that as a matter of ceremony or by way of assert- 
ing her title to the office, she (as well as her ancestress 
three centuries before) may sometimes herself have 
attended the judges, or that in accordance with Eng- 
lish usage, a person of her rank and distinction, when 
present in court, may have been invited by them to sit 
upon the bench. But that she habitually discharged 
the general duties of the office in person has been 
shown by an accomplished scholar, after careful re- 
search, to be highly improbable in fact. 4 Craik’s Ro- 
mance of the Peerage, 162. And she could not have 
done so without violating the well-settled law. 

The office of sheriff was partly judicial and partly 
ministerial; the judicial functions could not be dele- 
gated; but the ministerial duties, including that of 
attendance upon the judges, might be performed by 
deputy. Dalton’s Sneriff, ch. 1,4; Bandal’s case, Noy, 
21; Bacon’s Use of the Law, 4 Bacon’s Works (ed. 1803), 
97; Willes, J.,in L. R.,4 C. P. 390. When such an 
hereditary office descended to a woman, she might ex- 
ercise the office by deputy (at least with the approval 
of the crown), but not in person; nor could it be origi- 
nally granted to any woman, because of her incapacity 
of executing public offices. Duke of Buckingham’s 
case, Jenk. Cent. 6, pl. 14; S. C., Dyer, 285, b, pl. 39; 
Keilw. 170; 4 Inst. 128; Co. Lit. 107 b, 165a; Case of 
the Great Chamberlain, 2 Bro. P. C. (2d ed.) 146; S. C., 
36 Lords’ Journals, 302. Women were permitted to 
hold the office of keeper of a castle or jail, governor 
of a work-house, forester, or constable, for the reason 
that each of those offices might be executed by a 
deputy. Lady Russell's case, Cro. Jac. 17; 2 Inst. 382; 
Anon., 2 Ld. Raym. 1014; 8. C., 3 Salk. 2; 4 Inst. 311; 
2 Hawk., ch. 10, § 37; Willes, J., in L. R., 4 C. P. 389. 
They were decided to be capable of voting for and of 
being elected to the office of sexton of a parish, upon 
the ground that this was not an office that concerned 
the public. Olive v. Ingram, 2 Stra. 1114; 8S. C., Vin. 
Abr., Feme A, pl. 7, 8; 7 Mod. 263, 273, 274. And we 
are not aware of any public office, the duties of which 
must be discharged by the incumbent in person, that a 
woman was adjudged to be competent to hold, with- 
out express authority of statute, except that of over- 
seer of the poor, a local office of an administrative 
character, in no way connected with judicial proceed- 
ings. The King v. Stubbs, 2 T. R. 395. 

An attorney at law is not indeed, in the strictest 
sense, a public officer. But he comes very near it. As 
was said by Lord Holt, ‘‘ the office of an attorney con- 
cerns the public, for it is for the administration of 
justice.”’ White’s case, 6 Mod. 18; Bradley’s case, 7 
Wall. 364, 378, 379. By our statutes he is required, 
upon his admission, to take and subscribe in open 
court the oath to support the Constitutions of the 
United States and of this Commonwealth, as well as 
the oath of office; this oath, the form of which has 
remained without substantial change since the time of 
Lord Holt, nearly a hundred and eighty years, pledges 
him to conduct himself “in the office of an attorney 
within the courts,”’ according to the best of his knowl- 
edge and discretion, and with all good fidelity as well 
to the courts as to his clients; and he becomes by his 
admission an officer of the court, and holds his office 





during good behavior, subject to removal by the court 
for malpractice. Gen. Stats., ch. 121, §$ 30, 31, 34; R. 
S., ch. 88, §§ 21, 22, 25, and Commissioners’ notes; Stat. 
1785, ch. 23; Prov. Stat. 1701-2 (1 Anne), ch. 7; 1 Prov. 
Laws (State ed.), 467; Randall’s case, 11 Allen, 473; 
Randall vy. Brigham, 7 Wall. 523; Robinson’s case, 19 
id. 505, 512. 

There is nothing in the action of the Legislature or 
of the judiciary of the Commonwealth, which has any 
tendency to prove such a change in the law and usage 
prevailing at the time of our separation from the 
mother country, as to admit women to the exercise of 
any office that concerns the administration of justice. 

In 1871 the governor and council required the opin- 
ion of the justices of this court, under chapter 3, arti- 
cle 2 of the Constitution of the Commonwealth, upon 
the following questions: ‘First. Under the Consti- 
tution of this Commonwealth, can a woman, if duly 
appointed and qualified as a justice of the peace, 
legally perform all acts pertaining to such office? 
Second. Under the laws of this Commonwealth, would 
oaths and acknowledgments of deeds, taken before a 
married or unmarried woman, duly appointed and 
qualified as a justice of the peace, be legal and valid?” 
Although the provisions of the Constitution and stat- 
utes of the Commonwealth regarding the office of 
justice of the peace, while they do not mention women, 
are not in terms limited to men, yet the justices an- 
swered both the questions ‘proposed in the negative, 
for the following reasons: ‘* By the Constitution of 
the Commonwealth, the office of justice of the peace 
is a judicial office, and must be exercised by the officer 
in person, and a woman, whether married or unmar- 
ried, cannot be appointed to such an office. The law 
of Massachusetts at the time of the adoption of the 
Constitution, the whole frame and purport of the in- 
strumeut itself, and the universal understanding and 
unbroken practical construction for the greater part 
of a century afterward, all support this conclusion, and 
are inconsistent with any other. It follows thatif a 
woman should be formally appointed and commis- 
sioned as a justice of the peace, she would have no 
constitutional or legal authority to exercise any of the 
functions appertaining to that office.” Opinion of 
Justices, 107 Mass. 604. 

Whenever the Legislature has intended to make a 
change in the legal rights or capacities of women it 
has used words clearly manifesting its intent, and the 
extent of the change intended. The statutes permit- 
ting a married woman to hold and convey property, to 
make contracts, to sue and be sued, and to be an 
executrix, administratrix, guardian or trustee, have 
in no way enlarged the capacity of any woman, mar- 
ried or unmarried, to hold office, and have no applica- 
tion to single women, or to legal disabilities to which 
married and unmarried women alike are subject. 
Gen. Stat., ch. 108; Stats. 1869, chs. 304, 409; 1871, 
ch. 312; 1874, ch. 184. The statute of 1869, chapter 
346, providing that ‘‘any parish or religious society 
may admit to membership women, who shall have all 
the rights and privileges of men,’’ would seem to 
imply a doubt, at least, whether they could previously 
have been admitted to such membership with equal 
privileges. The House of Representatives in 1874, 
having taken the opinion of the justices of this court 
that there was nothing in the Constitution itself to 
prevent women from being members of school com- 
mittees, the Legislature thereupon enacted that uo 
person should be deemed to be ineligible to serve upon 
aschool committee by reason of sex; and it has since 
expressly authorized women to vote at the election of 
aschool committees. Opinion of Justices, 115 Mass. 
602; Stats. 1874, ch. 389; 1879, ch. 223; 1881, ch. 
191. We have not been referred to, and do not recall 





any other statute respecting the legal capacity of wo- 
men, except those which provide for their serving on 
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certain public boards connected with the supervision 
of charitable or refurmatory institutions or of prisons. 
Stats. 1877, ch. 195; 1879, chs. 291, 294. In making 
innovations upon the long-established system of law 
on this subject the Legislature appears to have pro- 
ceeded with great caution, one step at a time; and the 
whole course of legislation precludes the inference 
that any change in the legal rights or capacities of 
women is to be implied, which has not been clearly ex- 
pressed. 

The only statute making any provisions concerning 
attorneys, that mentions women, is the Poor Debtor 
Act, which, after enumerating among the cases in 
which an arrest of the person may be made on execu- 
tion in an action of contract, that in which ‘the 
debtor is an attorney at law,’’ who has unreasonably 
neglected to pay to his client money collected, enacts, 
in the next section but one, that ‘‘no woman shall be 
arrested on any civil process except for tort.’’ Gen. 
Stat., ch. 124, §§ 5, 7. If these provisions do not 
imply that the Legislature assumed that women 
should not be attorneys, they certainly have no tend- 
ency to show that it intended that they should. 

The word “ citizen,”’ in the statute under which this 
application is made, is but a repetition of the word 
originally adopted with a view of excluding aliens, 
before the statute of 1852, chapter 154, allowed those 
aliens to be admitted to the bar who had made the 
preliminary declaration of intention to become citi- 
zens. Rev. Stat., chap. 88, § 19; Gen. Stat., chap. 121, 
§ 28. The re-enactment of the act relating to the 
admission of attorneys in the same words without 
more, so far as relates to the personal qualifications of 
the applicant, since other statutes have expressly mod- 
ified the legal rights and capacities of women in other 
important respects, tends rather to refute than to ad- 
vance the theory that the Legislature intended that 
these words should comprehend women. 

No inference of an intention of the Legislature to 
include women in the statutes concerning the admis- 
sion of attorneys can be drawn from the mere omission 
of the word “male.’’ The only statute to which we 
have been referred in which that word is inserted is 
the statute concerning the qualifications of voters in 
town affairs, which, following the language of the 
article of the Constitution that defines the qualifica- 
tions of voters for governor, lieutenant-governor, sen- 
ators and representatives, speaks of ‘every male citi- 
zen of twenty-one years of age,’’ etc. Gen. Stat., chap. 
18, § 19; Const. Mass. Amendments, art. 3. Words 
which taken by themselves would be equally applica- 
ble to women and to men are constantly used in the 
Constitution and statutes, in speaking of offices which 
it could not be contended, in the present state of the 
law, that women were capable of holding. 

The courts of the Commonwealth have not assumed 
by their rules to admit to the bar any class of persons 
not within the apparent intent of the Legislature as 
manifested in the ssatutes. The word * person,”’ in 
the latest rule of court upon the subject, was the word 
used in the rule of 1810 and in the statutes of 1785 and 
1836, at times when no one contemplated the possi- 
bility of a woman's being admitted to practice as an 
attorney. 121 Mass. 600; 6 id. 382; Stat. 1785, chap. 23; 
Rev. Stat., chap. 88, § 20; Gen. Stat., chap. 121, § 29. 

The United States Court of Claims, at December 
Term, 1873, on full consideration, denied an applica- 
tion of a woman to be admitted to practice as an 
attorney upon the ground “that under the Constitu- 
tion and laws of the United States a court is without 
power to grant such an application, and that a woman 
is without legal capacity to take the office of an attor- 
ney.”” Lockwood's case, 9 Ct. of Claims, 346, 356. At 
October Term, 1876, of the Supreme Court of the United 
States, the same petitioner applied to be admitted to 
practice as an attorney and counsellor of that court, 





and her application was denied. The decision has not 
been officially reported, but upon the record of the 
court, of which we have an authentic copy, it is thus 
stated: ‘‘Upon the presentation of this application, 
the chief justice said that notice of this application 
having been previously brought to his attention, he 
had been instructed by the court to announce the fol- 
lowing decision upon it: By the uniform practice of 
the court from its organization to the present time, 
and by the fair construction of its rules, none but men 
are admitted to practice before it as attorneys and 
counsellors. This is in accordance with immemorial 
usage in England, and the law and practice in all the 
States until within a recent period ; and the court does 
not feel called upon to make a change until such a 
change is required by statute or a more extended prac- 
tice in the highest courts of the States.”” The subse- 
quent act of Congress of February 15, 1879, enables 
only those women to be admitted to practice before 
the Supreme Court of the United States who have 
been for three years members of the bar of the highest 
court of a State or Territory, or of the Supreme Court 
of the District of Columbia. 

The conclusion that women cannot be admitted to 
the bar under the existing statutes of the Common- 
wealth is in accordance with judgments of the highest 
courts of the States of Illinois and Wisconsin. Brad- 
well’s case, 55 Ill. 585; Goodell’s case, 39 Wis. 232. The 
suggestion in the brief of the petitioner that women 
have been admitted in other States can have no weight 
here, in the absence of all evidence that (except under 
clear affirmative words in a statute) they have ever 
been so admitted upon deliberate consideration of the 
question involved, or by a court whose decisions are 
authoritative. 

It is hardly necessary to add that our duty is limited 
to declaring ,the law as it is, and that whether any 
change in that law would be wise or expedient is a 
question for the legislative and not for the judicial 
department of the government. 

Petition dismissed. 





SUBSCRIPTION TO BUSINESS ENTERPRISE. 


MAINE SUPREME JUDICIAL COURT, MARCH, 7, 1881. 


CARR V. BARTLETT. * 


Defendant, with others, signed an agreement to enter into 
an association to erect a cheese factory, agreeing sever- 
ally to pay their building committee the sums set against 
their names; the building committee was chosen; some of 
the associates paid in their subscriptions ; the committee 
contracted for the erection of the building, and money 
was expended. Held, that the agreement was not binding 
while it remained wholly unexecuted; it was then inchoate 
and without consideration; that it became binding when 
liabilities were assumed and action taken under it; that a 
consideration was supplied thereby; that an action for 
defendant's subscription might be maintained in the name 
of the building committee; that it was not a defense to the 
action that the associates were afterward incorporated for 
the purpose of carrying on the enterprise, whether the 
defendant was included or excluded, among the persons 
incorporated ; and that it was not a defense that the as- 
sociates voted to release the defendant’s subscription. 


N report. Assumpsit by the building committee 
of a cheese factory association in Montville to 
recover a subscription of $25 made by the defendant 
upon an agreement, the substance of which appears in 
the opinion. The agreement was signed by the de- 
fendant and others, the defendant putting down $25, 
and the total subscriptions being $2,125. The factory 
was erected within the limits specified in the agree- 
ment. 





*To appear in 72 Maine Reports. 
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The court to render such judgment as the law and 
evidence require. 


Wayland Knowlton, for plaintiffs. 
J. A. Lamso., for defendant. 


Peters, J. The defendant, with others, signed an 
agreement of association containing the following 
clauses: ‘‘ We, the undersigned, residents of the town 
of Montville and vicinity, hereby agree to enter into 
association for the purpose of erecting and operating 
a cheese factory, * * * and we severally and indi- 
vidually bind ourselves, by these presents, on or 
before the first day of May, 1874, to pay our regularly 
appointed building committee the several sums set 
opposite our names for the purpose of building and 
furnishing said factory. * * * The above not to 
be biuding unless the sum of $2,000 is subscribed.”’ 

This undertaking, while it remained inchoate and 
incomplete, was not binding upon the defendant. It 
was without consideration. It was not a sufficient 
consideration that others joined in the same promise, 
relying upon her promise. Foxcroft Academy v. Favor, 
4 Me. 382; Cottage St. BE. Church v. Kendall, 121 Mass. 
528. The latter case is the subject of an instructive 
note, citing and discussing a mass of authorities, in 
the Am. Law Reg., Sept. No. 1877. 

At this stage of the undertaking the defendant 
could have withdrawn from it, or she could continue 
a party until the same became a completed agreement 
and binding upen her. She took the latter course. 
The subscription became completed. Her associates 
paid in their subscriptions, made purchases and en- 
tered into contracts necessary for the consummation 
of the common enterprise. She is presumed to have 
assented to all that was done. Those facts furnished 
a sufficient consideration for the liability which by her 
subscription she assumed. The authorities are agreed 
upon this point, as the cases cited and those to be cited 
clearly show. 

It is denied that the plaintiffs are competent parties 
to sue for the subscription. They are the regularly 
appointed building committee of the subscribers. 
They are themselves subscribers. In their name for 
the benefit of the associates they contracted for the 
erection of the factory. Under the agreement they 
are the payees or promisees by description, in whose 
names the subscriptions are collectible for the benefit 
of all concerned. They are the association by repre- 
sentation. Therefore the objection is avoided that 
sometimes is presented in this class of contracts, that 
the mutual promises of subscribers do not afford a 
consideration for a contract with a third person, for a 
want of privity between the subscribers and such per- 
son. Thompson v. Page, 1 Metc. 565; Ives v. Sterling, 
6 id. 310; Fisher v. Ellis, 3 Pick. 323; Watkins v. 
Eames, 9 Cush. 537; Athol Music Hall v. Carey, 116 
Mass. 471; Curry v. Rogers, 21 N. H. 247. There can 
be no valid objection to a suit in the name of the 
plaintiffs for the benefit of themselves and associates. 

It is further objected that the property and business 
became absorbed into a corporation subsequently 
formed. But this was after the defendant’s liability 
became fixed. It seems that all the subscribers were 
incorporated into a company with a corporate name, 
without any change in the purposes of the association 
or adding any liabilities to those before assumed. It 
gave them little more than ‘a local habitation and 
a name.’’ Whether the defendant became thereby 
legally a member of the incorporated body or not, it is 
not a reason why her subscription cannot be enforced 
by the committee to whom the payment by the agree- 
ment was to be made. No right can be taken from 
her. For any loss or injury caused by others she can 


commence an action or resort toa remedy in equity. 
Thompson v. Page, supra; Fisher v. Ellis, supra; Mi- 





rick v. French, 2Gray, 420; Machias Hotel Co. v. Coyle, 
35 Me. 405. 

The corporation voted to release the defendant from 
the payment of her subscription. The vote was with- 
out any consideration, and before the vote was acted 
upon it was reconsidered and annulled. That affords 
no defense to the action. 

Defendant defaulted. 


——__»—_—_———_ 


STATUTE OF LIMITATIONS— PAYMENT BY 
ONE JOINT DEBTOR. 


WISCONSIN SUPREME COURT, SEPTEMBER 2, 1881. 


NATIONAL BANK OF DELAVAN V. COTTON. 


In the absence of any statuteto the contrary, payment by one 
joint debtor will remove the bar of the statute of limita- 
tions as to all, on the ground that each joint debtor is the 
agent of all the rest for making such payment. 


CTION on a promissory note. The facts appear in 
the opinion. 


From a judgment for defendant plaintiff appealed. 
Fisk & Dodge, for appellant. 


S. J. Todd, Bennett & Sate, and R. S. Spooner. for 
respondent. 


Orton, J. The findings of fact by the Circuit Court 
upon which the judgment was rendered for the de- 
fendant in this cause are substantially that no pay- 
ment was made upon the note in suit after the 6th day 
of January, 1873, by Patrick Gormley, before his death, 
the 9th day of January, 1879, or by any one authorized 
thereto in his behalf; and that the debt mentioned did 
not accrue within six years next prior to his death; 
and that Patrick Gormley did not undertake or prom- 
ise to pay said debt within said six years. The conclu- 
sion of law was, of course, that the cause of action was 
barred by the statute of liriitations. The only ques- 
tion which need be determined on this appeal is one of 
fact—whether Patrick Gormley, in his life-time, made 
any payment upon said note after the 6th day of Janu- 
ary, 1873, or by any one authorized thereto in his be- 
half. Being of opinion that the finding of the Circuit 
Court upon this question was clearly erroneous, other 
exceptions in the record need not be considered. 

Patrick Gormley and one A. H. Barnes were jointly 
liable to pay this note, together with other indebted- 
ness to the plaintiff, of the firm of S. Atwater & Co., 
which they had assumed on the dissolution of said 
firm. D. B. Barnes testified that A. H. Barnes and 
Patrick Gormley told him that they had made an 
arrangement and agreement whereby A. H. Barnes 
was to pay $600 on this note, and Patrick Gormley 
was to pay a like sum to one George Cotton, for which 
they were also jointly liable to the plaintiff, and then 
testified positively and of hisown knowledge that A. H. 
Barnes paid, of the $600 to be paid on this note by said 
agreement, the sum of $5850n the 11th day of Septem- 
ber, 1875, and that he informed Gormley that it had 
been so paid, and it was in evidence that Patrick 
Gormley paid Cotton $600, according to said agree- 
ment. Cotton testified that he understood that such 
was the agreement from information derived from 
both A. H. Barnes and Patrick Gormley, and that 
Gormley paid him the $600; but he testified further 
that he thought this arrangement was made in 1877, 
but he modified his testimony as to the date by saying 
that it was made when the second year’s interest was 
due on his claim, and exactly when that was the evi- 
dence is silent, except that his claim was due in two 
years from June, 1871, which by inference would make 
the second year’s interest due at that time, or in June, 
1873, and the date of the arrangement at that time, 
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instead of the year 1877, or in 1876 or 1877, and it is un- 
certain which. The witness D. B. Barnes was con- 
nected with the bank owning and holding this paper, 
and was in a condition to know positively when this 
payment was made. The witness Cotton speaks from 
vague and uncertain recollection as to the time when 
he was informed, simply concerning the arrangement 
by which the payments were to be made, and then 
changes his testimony to correspond with an event 
which inferentially makes its date 1873, 1876 or 1877, 
and he does not pretend to know when the $585 of the 
$60C agreed to be paid by A. H. Barnes to the bank 
was actually paid. But if this payment was in 1877 it 
was within six years from 1873, the time of the previous 
payment of 3600. 

The testimony of D. B. Barnes appears to us to be 
conclusive that this $585 was paid on the 11th day of 
day of September, 1875. The testimony is equally 
clear as to the manner in which this payment was 
made. It was by an arrangement and agreement be- 
tween A. H. Barnes and Patrick Gormley, and by the 
request and direction, and with the consent and ac- 
quiescence of Gormley. These are unquestionably the 
facts of the case, and the finding of the Circuit Court 
on this question of fact is clearly against the evidence. 
The questions of law arising upon these facts are well 
settled. Inthe absence of any statute to the contrary, 
payment by one joint debtor will remove the bar of the 
statute as to all, on the ground that each joint debtor 
is the agent of all the rest for making a payment which 
all are bound to make. This is the law bya clear 
weight of authority. 2 Pars. on Notes and Bills, 658, and 
notes pandg. But by our statute (§ 4248, Rev. Stat.) 
“no one of them shall lose the benefit of the provis- 
ions of this chapter (on limitations of actions), so as to 
be chargeable by reason only of any payment made by 
other or others of them.’”’ The remaining question of 
law therefore is whether the payment of the $585 on 
this note, in this manner and under such circum- 
stances, removed the bar of the statute as to Patrick 
Gormley. 

In Winchell v. Hicks, 18 N. Y. 558, where sureties on 
a joint and several note were called upon for payment, 
and they directed the holder to call upon the principal 
for payment, and the principal made a payment on the 
note, it was held such an acknowledgment of liability 
as to arrest the running of the statute against him. In 
Huntington vy. Ballou, 2 Lansing, 120, where the maker 
made payment of interest on the note, reciting in 
the receipt that it was made by an accommodation 
indorser, by the hand of the maker, and the indorser, 
when afterward shown the receipt by the holder, ex- 
amined it and expressed his approval of it, it was held 
that the payment took the case out of the statute, as 
to such indorser. It is said in the opinion that ‘the 
holder had the right thereafter to suppose that the 
payment made by the maker was so made with the full 
understanding and arrangement that it should be so 
made for the indorser.’’ This holding was approved 
and the judgment affirmed in First Nat. Bank of Utica 
v. Ballou, 49 N. Y. 155, and in this case it was also 
held that the requirement of the statute that an ac- 
knowledgment or promise to take a case out of the 
operation of the statute must be in writing does not 
alter the effect of a payment of principal or interest, 
and prescribes no new rule of evidence as to the fact 
of such payment, which may be proved by oral ad- 
missions of the debtor, and such payment may be 
made by an agent, and the authority of the agent may 
be proved by parol evidence. The case of Harper v. 


Fairley, 53 N. Y. 442, depended on the question whether 
the maker of the note had knowledge of the payment 
made upon it by another, and assented to it or author- 
ized it, and is not in conflict with the above cases in 
any respect. 

In Pitts v. Hunt, 6 Lausing, 146, it is held that money 





paid by one of two persons jointly indebted on con- 
tract, at the request of the other, stops the running of 
the statute asto both. In Whipple v. Stevens, 2 Foster 
(N. H.), 219, it was held that where the surety made 
a payment upon the note in the presence of the princi- 
pal, and the principal did not expressly dissent and 
said nothing, the principal tacitly assented to such 
payment, and the payment stopped the running of the 
statute as to both the principal and surety. These 
authorities are more than sufficient to make the pay- 
ment of the $585 on this note by the hand of Barnes, 
according to such agreement between him and Gorm- 
ley, a payment by the request and with the assent of 
Gormley, and in law a payment by both Barnes and 
Gormley jointly. This payment having been made 
within the six years next after the 6th day of January, 
1873, and within the life-time of Gormley, stopped the 
running, and removes the bar of the statute of limita- 
tions as to him and his personal representatives since 
his death. 

The judgment of the Circuit Court is reversed, and 
the cause remanded, with direction to that court to 
render judgment for the plaintiff for the amount of 
the note in suit, less the payments made thereon. 


——__4—_——_—_— 
NEW YORK COURT OF APPEALS ABSTRACT. 


BANKING — LIABILITY OF TRUSTEE OF SAVINGS 
BANK FOR PAYING INTEREST TO DEPOSITORS BEYOND 
PROFITS OF BANK — STATUTORY CONSTRUCTION—LAWS 
1869, CHAPTER 338 — PENAL STATUTE. — By the act of 
incorporation of the Y. Savings bank (Laws 1869, ch. 
338), the bank (§ 6) was required to receive on deposit 
such money as should be offered; to loan it for the 
benefit of the depositor, and to return it to him with 
such interest, at such times and under such regulations 
as the board of trustees should prescribe. The regu- 
lations were required to be posted in the banking 
room and put in the pass-books of depositors, and be 
binding on them and the corporation. In pursuance 
of this authority the trustees, of whom defendant was 
one, fixed the rate to be paid depositors at six per 
cent per annum, which percentage was paid for some 
years. In an action against defendant as trustee by 
the receiver of the bank after it ceased doing business, 
it was claimed that defendant was liable because pay- 
ment had been made of interest when 'there were no 
profits or earnings out of which such interest could be 
paid. No fraud or other misconduct was imputed to 
defendant, nor was it claimed that any interest was 
paid except according to the terms of the contract 
with depositors, or that more than six per cent was 
paid, and it was not proved that there was ‘any act of 
malfeasance or misfeasance in the management of the 
bank. Held, that defendant was not liable at common 
law. The trustees were bound to conduct the affairs 
of the bank so as to further the end of its creation. 
This could be done only by incurring obligations, 
which must bear interest, and expenses. An individ- 
ual may purchase property, contract debts, and keep 
on doing business, though he has debts unpaid, and if 
he does this in good faith and in hope of a more pros- 
perous fortune, he violates no legal or moral duty and 
this though at the time he is aware that his prop- 
erty is not sufficient to pay his debts. Nichols v. 
Pinner, 18 N. Y. 295. The principle of this rule ap- 
plies to the managers of corporations. Scott v. De- 
Peyster, 1 Edw. Ch. 5183; Hodges v. New Eng. Screw 
Co.1R. I. 312. Where what portion of the profits may be 
divided is left to the judgment of the trustees as it was 
in this case, and this is exercised in good faith, they 
are not accountable, though the court may deem their 
conclusion erroneous. Binn v. Mon. R. Co.,4 Eng. 
L. & Eq. 114; Ely v. Sprague, Clarke, 351. (2) If there 
has been an error of judgment, or if there has been a 
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breach of duty, so long as none of the money gone to 
pay any debt for which the bank was not by the ex- 
press terms of its charter liable, it has not suffered 
loss, and there is no damage, without which there can 
be no action. The cases of Hun v. Cary, Mss. Sept. 1880, 
Ct. of Ap.; Austin v. Daniels, 4 Den. 306; Franklin 
Ins. Co. v. Jenkins, 3 Wend. 150; Butts v. Woods, 37 
N. Y. 318; Gillette v. Moody, 3 id. 479; Robinson v. 
Smith, 3 Pai. 222; Cunningham v. Pell, 5 id. 607; Comm. 
Bank of Penn. v. Union Bank of N. Y., 11 N. Y. 203; 
Osgood y. Layton, 3 Keyes 521, distinguished. (3) The 
action is not sustainable under 1 Rev. Stat., article 1, 
title 2, part 1, which forbids directors of moneyed 
corporations from making dividends except from sur- 
plus profits. The deposit in a savings bank is a debt, 
and the interest is not a dividend. Besides this stat- 
ute prescribes a penalty and the action ts not to 
enforce such aremedy. Neither does section 2, title 
4, of the same chapter support the action for a similar 
reason. Besides those statutes became inoperative by 
Laws 1875, chapter 371. Miller’s case, 1 Wm. BL. 
451; Butler v. Palmer, 1 Hill, 324; Hartung v. People, 
22 N. Y.95; Knox v. Baldwin, 80 id. 610. (4) The 
statute of 1869, supra, section 33, declares that no 
dividend or interest shall be declared credited or paid 
except by authority of a vote of the board of trustees 
duly entered upon their minutes, whereon shall be 
recorded the ayes and nays upon each vote, and when- 
ever any interest or dividend shall be declared or 
credited in excess of the interest or profits earned the 
trustees voting for such dividend shall be jointly and 
severally liable to the corporation for the amount of 
such excess so declared and credited. Interest was 
declared, as was claimed, contrary to this provision, 
and this defendant voted therefor. The ayes and 
nays were not recorded. Held, that this fact would 
not relieve defendant from liability. The direction 
to record the vote was for the benefit of the trustees. 
Defendant could waive the omission, it being made 
for his safety, but could not take advantage of it. 
Bond y. Trustees of Lockport, 3 N. Y. 197. (5) After 
a dividend had been declared and credited defendant 
approved of it. Held, that this was not the act for- 
bidden by the statute. The moment a dividend is 
declared and credited it becomes the property of the 
depositor, not that of the corporation. LeRoy vy. 
Globe Ins. Co., 2 Edw. Ch. 657; Kane v. Bloodgood, 
7 Johns. Ch. 90. (6) The statute does not stand on a 
rule that requires that interest be paid depositors from 
net profits only, and that payment except therefrom 
would not only be a misapplication of the funds of the 
bank, but a violation of the statute (§ 33, supra). It 
would be different if fraud, intended or attempted, 
were shown. Excelsior Pet. Co. v. Lacy, 63 N. Y. 422; 
Strang’s case, L. R.,4 Ch. App. 477. By section 38 
the report of the corporation must state ‘‘ the whole 
amount of interest received or earned and the amount 
of dividends credited to depositors.”’ By section 33 
the trustee does not overstep his statutory duty so 
long as he “declares no interest or dividend beyond 
interest or profits earned. It should therefore be held 
that if, by comparing the amount of interest earned 
with the dividend, it appears the latter falls short of 
the former, he cannot be subjected to the penalty. 
The provision forbidding the payment of more interest 
than is earned is penal, and therefore cannot be ex- 
tended by implication. The plaintiff contends that 
a penalty has been incurred, and he must fail because 
he has not shown that the words of the statute dis- 
tinetly enact that under the circumstances it has been 
incurred. Fletcher v. Lowdes, 3 Bing. 58; Garrison v. 
Howe, 17 N. Y. 458; Whitney Arms Co. v. Barlow, 68 
id. 34; Olcott v. Tioga R. Co., 20 id. 210; Chase v. 
Lord, 77 id. 1. Judgment reversed and new trial or- 
dered. Van Dyck v. McQuade. Opinion by Danforth, 


J. Finch, Andrews and Miller concurred; Folger, C. 





J., and Earl, J., dissent; Rapallo, J., absent from ar- 
gument. 
[Decided Oct. 4, 1881.] 


CARKIEK — CONTRACT EXEMPTING FROM LIABILITY 
FOR INJURY TO GOODS TRANSPORTED DOES NOT RE- 
LEASE FROM LOSS BY OWN NEGLIGENCE.—By the terms 
of acontract for the transportation of sheep by railroad 
in consideration of a reduction in the charges for 
freight, the carriers were released from liability orig- 
inating in the viciousness or weakness of the animals, 
or from delays, or in consequence of heat, suffocation, 
or of being crowded, * or on account of being injured, 
whether such injury shall be caused by burning of 
hay, straw, or any other material used for feeding 
said animals or otherwise, and for any damage 
occasioned thereby.’’ There were no words ex- 
pressly and definitely exempting the carrier from 
liability for his own negligence. Held, that under the 
doctrine ‘of Mynard yv. 8S. B. & N. Y. R. Co., 71 N. Y. 
180, that when general words limiting the liability of 
a carrier may operate without including his negligence 
or that of his servants, such negligence will not lie 
within the exemption of the agreement. The carrier 
was liable for injury done to the sheep by fire, which 
started in the bedding of their cars, which injury re- 
sulted from the negligence of the railroad company in 
omitting to supply the train in which the sheep were 
with such appliances as would have enabled those in 
charge of it to have put out the fire before the injury 
was done. See Angell on Carriers, 214; Pratt v. Og- 
densburg R. Co., 102 Mass. 557; Powell v. Penn. R. Co., 
32 Penn. St. 414. The case differs from Cragin v. New 
York Cent. R. Co., 51 N. Y. 61, where the injury re- 
sulted from the vitality of the animals, for which the 
carrier would not have been liable at common law, 
consequently the only liability the carrier could be ex- 
empted from was for negligence. Judgment affirmed. 
Holsapple v. Rome, Watertown & Ogdensburg Railroad 
Co. Opiuion by Finch. J. 

{Decided Oct. 11, 1881.] 


PRACTICE — ORDER REFUSING TO VACATE JUDGMENT 
NOT APPEALABLE TO CoURT OF APPEALS — BANK- 
RUPTCY. — The assignee in bankruptcy of W. applied 
to the court below to vacate a judgment entered 
against W. and let the assignee in to defend, and to 
compel the repayment into court of moneys in which 
W. had an interest, which had been paid out in pur- 
suance of such judgment. Tho judgment was in a 
suit against W., pending when he was adjudicated a 
bankrupt, and was rendered and the moneys paid out 
after the adjudication. It was claimed that the judg- 
ment and payment were in fraud of the bankrupt law. 
The court below denied the application. Held, that 
an appeal did not lie to this court, it being in the dis- 
cretion of the court below whether to interpose ona 
summary application and vacate its own proceedings, 
or to leave the assignee to his remedy by action. Foote 
v. Lathrop, 41 N. Y. 358. It has been uniformly held 
that an order denying a motion to set aside a judgment 
for mere irregularity, or for fraud or collusion, is dis- 
cretionary and not appealable to this court. Stark v. 
Dinehart, 40 N. Y. 342; Moore v. Shaw, 77 id. 512; 
Birdsall vy. Birdsall, 41 How. Pr. 389. The provision 
of section 5047, United States Bankrupt Law, entitling 
the assignee in bankruptcy to defend any action pend- 
ing against the bankrupt at the time of bankruptcy, 
does not, where he omits to defend, give him a right 
to come in after the judgment bas been rendered and 
executed and have it opened and set aside on a sum- 
mary application. Appeal dismissed. Keck v. Werder. 
Opinion by Rapallo, J. 

(Decided Oct. 4, 1881.] 


WATER— LAND-OWNER NOT LIABLE FOR INJURY TO 
NEIGHBOR FROM OBSTRUCTING SURFACE WATER. — The 
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parties in this case owned adjacent lots in a street near 
a village but not in the corporate limits. The natural 
formation of the land was such that surface water 
from rain and melting snow would descend from vari- 
ous directions and accumulate in the street in front of 
the plaintiff's lot, in varying quantities, according to 
the nature of the season; Sometimes extending quite 
back upon plaintiff's lot. In times of unusual amount 
of rain or thowing snow such accumulations were ac- 
customed to run off over a natural depression in the 
surface of the land across defendant’s lot and thence 
over the lands of others to ariver. When the amount 
of water was small it would soak away in the ground. 
In 1871 defendant built a house on his lot, and filled up 
the lot and sidewalk in front of it about twelve inches 
or more. In 1875 there was an unusually large accu- 
mulation of water from melting snow and rains, in 
front of and about plaintiff's lot, so that the water ran 
into the cellar of his house, doing great damage. This 
was caused by the filling up of defendant’s lot. There 
was no natural water-course over defendant’s lot. 
Held, that plaintiff had no cause of action against de- 
fendant. In respect to the ruaning off of surface 
water, caused by rain or snow, there is “no principle 
which will prevent the owner of land from filling up 
the wet and marshy places on his own soil for its 
amelioration and his own advantage, because his 
neighbor's land is so situated as to be incommoded by 
it. Such a doctrine would militate against the well- 
settled rule that the owner of land has full dominion 
over the whole space above and below the surface.” 
The dictum to this effect of Denio, C. J., in Goodale 
v. Tuttle, 29 N. Y. 467, approved and adopted. See, 
also, Vanderwille v. Taylor, 65 id. 341; Lynch v. Mayor 
of N. Y., 76 id. 60. Thecivil-law rule differing from 
the above doctrine (Corp. Jur. Civ. 39, tit. 3, $3 2, 3, 4, 
5, Domat [Cusb. ed.], 616), is followed in Pennsylvania, 
Illinois, California and Louisiana (Code, art. 656), and, 
referred to with approval in Ohio and Missouri. Mar- 
tin v. Riddle, 26 Penn. St. 415; Kauffman v. Gries- 
mer, id. 407; Gilham v. Madison R. Co., 49 Ill. 484; 
Gormley v. Sanford, 52 id. 158; Ogburn v. Connor, 46 
Cal. 346; Delahoussaye v. Judice, 13 La. Ann. 587; 
Hays v. Hays, 19 La. 351; Butler v. Peck, 16 Ohio St. 
334; Laumier v. Francis, 23 Mo. 181. The courts of 
Massachusetts, New Jersey, New Hampshire and Wis- 
consin reject the civil-law rule and adopt the doctrine 
of this case. Luther v. Winnisimmet Co., 9 Cush. 171; 
Parks v. Newburyport, 10 Gray, 28; Dickinson v. Wor- 
cester, 7 Allen, 19; Gannon v. Hargadon, 10 id. 106; 
Bowlsby v. Spear, 2 Vroom, 351; Pettigrew v. Evans- 
ville, 25 Wis. 223; Hoyt v. Hudson, 27 id. 656; Swett 
v. Cutts, 50 N. H. 439. In Pennsylvania the civil-law 
rule does not seem to apply to house lots in towns and 
cities. Bentz v. Armstrong, 8 W.& 8.40. In Iowa, in 
Livingston v. McDonald, it is dvuubted whether the 
civil-law doctrine will be adopted by the common-law 
courts of this country. See, also, as to the interrup- 
tion of percolating waters giving no right of action, 
Acton v. Blundell, 12 M. & W. 324; Rawston v. Taylor, 
L. R., 12 Exch. 369; Phelps v. Nowlen, 72 N. Y. 39. 
Judgment affirmed. Sarkley v. Wilcox. Opinion by 
Andrews, J. 

(Decided Oct. 4, 1881.] 





i. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

ACTION — BY MORTGAGEE TO RECOVER FROM CITY 
AWARD FOR LAND TAKEN FOR STREET. — Land of 
which A. had a trust deed to secure a loan of $16,600 
was taken by the city where it was situated fora street, 
and $36,000 awarded therefor; $20,000 was paid to the 
owner of the fee, who assigned a voucher for the bal- 
ance to the trustee under the deed. This voucher was 








presented to the city by the trustee and $6,000 paid 
thereon, but payment of the remainder was refused. 
A. being unable to get the amount due, directed his 
trustee to foreclose and sell and bid the property in at 
the sale for the amount of the demand. The city still 
claimed the land and resisted every attempt of A. to 
obtain possession of it. Held, that the city was still 
liable to A. for the amount of the award unpaid, and 
that the foreclosure and sale did not extinguish its 
liability, and that A. was entitled to recover the same 
in an equitable action. Decree of U. 8. Cire. Ct., N. 
D. Illinois, affirmed. City of Chicago v. Tebbetts. 
Opinion by Waite, C. J. 

[Decided Oct. 31, 1881.] 


PRACTICE — TRIAL — STIPULATION AS TO SEALED 
VERDICT. — A stipulation at a trial ‘“‘that the jury 
might, when they had agreed on their verdict, if the 
court should not be in session, sign and seal the same, 
and deliver the same to the officer in charge and dis- 
perse,’’ held to be equivalent to an agreement by both 
parties, on the retirement of the jury, that the court 
might, when the sealed verdict was handed in by the 
officer, open it in the absence of the jury and reduce it 
to proper form, if necessary. The stipulation was, 
also, a waiver of the right to poll the jury if they 
should not be in court. Koon v. Phenix Mutual Life 
Insurance Co. Opinion by Waite, C. J. 

[Decided Noy. 14, 1881.] 

BANKING — RELATION BETWEEN BANK AND DEPOS- 
ITOR— TRUST MONEYS — BANKER’S LIEN — AGENT AS 
DEPOSITOR — DISSOLUTION OF NATIONAL BANK — 
PRACTICE — EQUITABLE ACTION —- APPEAL.— Although 
the relation between a bank and its depositor is that 
merely of debtor and creditor, if the money deposited 
belonged to a third person and was held by the depos- 
itor in afiduciary capacity, its character is not changed 
by being placed to his credit in his bank account. The 
contract between the bank and the depositor is that 
the former will pay according to the checks of the 
latter, and when drawn in proper form, the bank 
is bound to presume, in case the account is kept 
in the name of the depositor as trustee, or other fidu- 
ciary character, that the trustee is in the course 
of lawfully performing his duty, and to honor them 
accordingly; but when against such a bank account 
the bank seeks to assert its lien as a banker for a per- 
sonal obligation of the depositor, known to have been 
contracted for his private benefit, it must be held as 
having notice that the fund represented by the account 
is not the individual property of the depositor, if it is 
shown to consist, in whole or in part, of funds held by 
him in atrustrelation. That so long as trust property 
can be traced and followed into other property into 
which it has been converted, the latter remains sub- 
ject to the trust, and that if a man mixes trust funds 
with his own, the whole will be treated as the trust 
property, except so far as he may be able to distin- 
guish what is his own, are established doctrines of 
equity, and apply in every case of a trust relation, and 
to moneys deposited in a bank account, and the debt 
thereby created, as well as to every other description 
of property. A banker’s lien ordinarily attaches in 
favor of the bank upon the securities and moneys of 
the customer deposited in the usual course of business, 
for advances which are supposed to be made upon 
their credit, not only against the depositor, but against 
the unknown equities of all others in interest, unless 
modified or waived by some agreement express or im- 
plied, or conduct inconsistent with its assertion. But 
it cannot be permitted to prevail against the equity 
of the beneficial owner, of which the bank has notice, 
either actual or constructive. Whena bank account 
is opened in the name of a depositor, as general agent, 
and it is known to the bank that he is the agent of an 
insurance company; that conducting its agency is his 
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chief business; that the account was opened to facili- 
tate that business, and used as a means of accumulat- 
ing the premiums on policies collected by him for it, 
and of making payment to it by checks; the bank is 
chargeable with notice of the equitable rights of the 
insurance company, although the depositor deposited 
other moneys in the same account and drew checks 
upon it for his private use. And the insurance com- 
pany may enforce by bill in equity its beneficial own- 
ership therein, against the bank, claiming a lien upon 
the balance thereof for a debt due to it from the 
depositor, contracted for his individual use. See 
Duncan v. Jandon, 15 Wall. 165; Shaw v. Spencer, 100 
Mass. 389; Bailey v. Finch, L. R., 7 Q. B. 34; Pannell 
v. Hurley, 2 Colly. N.C. 241; Bodenham v. Haskins, 
2 DeG. M. & G. 903; Ex parte Kingston, L. R., 6 Ch. 
App. 632; National Bank v. Insurance Co.. 103 U. 8. 
783; Pennell v. Deffell, 4 DeG. M. & G. 388; Frith v. 
Castland, 2 Hem. & M. 420; In re West of Eng. Bank, 
L. R., 11 Ch. D. 722; Knatchbull v. Hallett, L. R., 18 
Ch. D. 696; Clayton’s case, 1 Mer. 572; Taylor v. Plu- 
mer, 3 M. &S. 562; Scott v. Surman, Willes, 400; Whit- 
comb v. Jacob, 1 Salk. 161; Farmers’, etc., Bank v. 
King, 57 Penn. St. 202; Van Allen v. American Nat. 
Bank, 52 N. Y.1; Oliver v. Piatt, 3 How. 333; May v. 
LeClaire, 11 Wall. 217; Duncan v. Jaudon, 15 id. 165; 
Bayne v. United States, 93 U.S. 642; United States 
v. State Bank, 96 U. 8S. 30; Foley v. Hill, L. R., 2 HL. of 
L. Cas. 35; Dillon v. Conn. Mut. Life Ins. Co., 44 Md. 
386. (2) A national bank, in voluntary liquidation 
under section 5220 of the Revised Statutes, is not 
thereby dissolved as a corporation, but may sue and 
be sued, by name, for the purpose of winding up its 
business; and it is no defense to a suit by a creditor 
upon a disputed claim, that the creditor has also filed 
acreditor’s bill under section 2 of the act of June 30, 
1876, authorizing the appointment of receivers of Na- 
tional banks, and for other purposes, to enforce the 
individual liability of its shareholders. See Bank of 
Bethel v. Pahquioque Bank, 14 Wall. 383; Ordway v. 
Cent. Nat. Bank, 47 Md. 217. (3) Pleas in equity must 
allege matters of fact, and not mere conclusions of 
law; and if not traversable for that reason; or have 
been filed irregularly, for lack of the affidavit of the 
party, and certificate of counsel required by the 31st 
equity rule, may be disregarded. Rowe v. Teel, 15 
Ves. 377. When an equity cause has been heard upon 
the merits, upon bill, answer, and profits taken, as 
upon issue perfected, the want of a formal replication 
cannot be assigned as error upon appeal. Clements v. 
Moore, 6 Wall. 310; Laber v. Cooper, 7 id. 569. De- 
cree of U.S. Circ. Ct., Maryland, affirmed. Central 
National Bank of Baltimore v. Connecticut Mutual 
Life Insurance Co. Opinion by Mathews, J. 

[Decided Noy, 7, 1881. 





MICHIGAN SUPREME COURT ABSTRACT. 
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EASEMENT — NOT LOST BY MERE NON-USER — AP- 
PURTENANT TO MILL AND NOT TO LAND — HOW LOST. 
— The right to an easement to use a water power, held, 
not lost by the mere neglect to assert, use and enjoy it 
for the period of twenty years. There is no doubt of 
this upon the authorities. The easement was created 
by grant as an appurtenance to a mill; and there were 
no conditions or limitations attached which rendered 
its use necessary to its continuance. The grant was 
perpetual and without conditions; and therefore the 
privilege granted would continue indefinitely whether 
the grantee did or did not avail himself of it. An 
accepted grant cannot be waived or abandoned, and 
the neglect of the grantee to enjoy the easement would 
be no more significant in its bearing upon his rights 
than the neglect to enjoy the freehold to which the 








easement was appurtenant. Arnold vy. Stevens, 24 
Pick. 106; Bannon v. Angier, 2 Allen, 128; Hayford v. 
Spokesfield, 100 Mass. 491; Owen v. Field, 102 id. 114; 
Barnes v. Lloyd, 112 id. 224; Taylor v. Hampton, 4 
McCord, 96; Elliott v. Rhett, 5 Rich. 405; Corning v. 
Gould, 16 Wend. 531; Wiggins v. McCleary, 49 N. Y. 
346; Hale v. MecCaughey, 51 Penn. St. 43; Ward v. 
Ward, 7 Exch. 838; Carr v. Foster, 3 Q. B. 581; Cross- 
ley v. Lightowler, L. R., 3 Eq. Cas. 279; S. C. on appeal, 
2 Ch. Ap. 478; Cook v. Magross, L. R.,6 Eq. 177. It 
was held however that an easement to take water 
from one tenement to be used for the operation of a 
mill situated on another, the easement being appurte- 
nant to the mill only, and not to any parcel of land 
would be lost if the mill was destroyed and not re- 
built. Day v. Walden. Opinion by Cooley, J. 


NUISANCE — BURIAL PLACE POLLUTING UNDER- 
GROUND WATER — ENJOINING BOARD OF HEALTH. — 
(1) The Court of Chancery has an undoubted jurisdic- 
tion to enjoin the action of township boards of health 
in establishing burial places, should they proceed to 
exercise it illegally or improperly to the injury of 
others. Palmer vy. Rich, 12 Mich. 414; Ryan v. Brown, 
18 id. 196; Kinyon v. Duchene, 21 id. 498; Merrill v. 
Humphrey, 24 id. 170; Clement v. Everest, 29 id. 19; 
Bristol v. Johnson, 34 id. 123; Marquette & O. R. R. 
Co. v. Marquette, 35 id. 504; Flint & P. Ry. Co. v. 
Auditor-General, 41 id. 655; Folkerts v. Power, 42 id. 
283. But these boards have large discretionary powers, 
the exercise of which will not be interfered with until 
a clear case is made out. It must be intended, until 
the contrary is shown, that they are acting in good 
faith and in the line of theirduty. Lacey v. Davis, 4 
Mich. 140; Thayer v. McGee, 20 id. 195; Stockle v. 
Silsbee, 41 id. 615. The principle is forcibly stated in 
Cooper v. Williams, 4 Ohio, 253. ‘‘ Although a case 
strong enough to justify our interposition may arise 
from corruption, from malicious intention or caprice, 
yet in the absence of these the court would pause 
before it will assume to control the discretionary 
powers the law intends to confide to them. The secu- 
rity for the faithful exercise of this discretion is 
found, not in the superintendence of courts of justice, 
but in the individual reputation of the commissioners, 
in the tenure of their office, in their acting openly on 
the rights of others in the face of the people vigilant 
to watch and acute to discern, and in their being 
exposed to the overwhelming force of public opinion.” 
(2) Complainant sought to enjoin the location of a 
burying ground near his residence, for the reason, 
among others, that it would destroy his well. Held, 
to be a strong circumstance against his application 
that he had voluntarily bought and located his resi- 
dence in the immediate vicinity of a burying ground 
which defendants were merely proposing to enlarge 
without bringing it nearer. And it appearing further 
that complainant’s barnyard was nearer the well, and 
more likely than the burying ground to injure it, held, 
that an injunction should be denied. It is a query 
whether there can be any legal ground for complaint for 
the pollution of subterranean waters when it is caused 
by a proper use, without negligence, of adjacent prem- 
ises. If there can be any such ground of complaint it can 
only be when the injury is of a very positive and sub- 
stantial character. It has been decided in several 
cases that the percolation of filthy matter from the 
premises of the party who suffers it, through the soil 
upon the premises of an adjacent owner, to the injury 
of the latter, is an actionable nuisance. Tenant v. 
Goldwin, 1 Salk. 360; Tate v. Parrish, 7 T. B. Monr. 
825; Columbus Gas Co. v. Freeland, 12 Ohio, N. 8., 392; 
Marshall v. Cohen, 44 Ga. 489; Pottstown Gas Co. v. 
Murphy, 39 Penn. St. 257; Green v. Nunnemacher, 36 
Wis. 50. And it has been said that the liability does 
not depend upon negligence, but that the reasonable 
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precaution which the law requires is effectually to 
exclude the filth from the neighbor’s land. Ball v. 
Nye, 99 Mass. 582; Hodgkinson v. Ennor, 4 Best & S. 
229. But all the cases in which this doctrine has been 
applied were cases in which, consistent with the proper 
use of the premises, the exclusion was practicable; 
and none of them goes to the extent contended for 
here. All of them agree that the injury must be posi- 
tive and substantial, and such as fairly imposes upon 
the party causing it the duty of restraint. Columbus 
Gas Co. v. Freeland, 12 Ohio, N. 8., 392, 400. The move- 
ments of sub-surface waters are commonly so obscure 
that rights in or respecting them cannot well be pre- 
served. They do not often have a well-defined chan- 
nel, and it is not easy in many cases to determine in 
what direction their movements tend. If corrupted 
at one point the effect may be confined within very 
narrow limits, while at another, though no surface 
indications would lead one to expect it, the taint 
might follow the water for miles. In some cases a new 
well at a considerable distance from an old one may 
withdraw the water from the other and destroy it, 
while in other cases in which the same result would 
seem more likely, there is no perceptible influence. It 
is in view of these difficulties that the rule of law has 
become established that owners of the soil have no 
rights in sub-surface waters not running in well-de- 
fined channels, as against their neighbors who may 
withdraw them by wells or other excavations. Acton 
v. Blundell, 12 M. & W. 324; Greenleaf v. Francis, 18 
Pick. 117; Roath v. Driscoll, 20 Conn. 538; Chatfield v. 
Wilson, 28 Vt. 49; Wheatly v. Baugh, 25 Penn. St. 528; 
Bliss v. Greely, 45 N. Y. 671; Chase vy. Silverstone, 62 
Me. 175; Frazier v. Brown, 12 Ohio St. 294; Albany, 
ete., R. R. Co. v. Peterson, 14 Ind. 112. But if with- 
drawing the water from one’s well by an excavation 
on adjoining lands will give no right of action it is 
difficult to understand how corrupting its waters by a 
proper use of the adjoining premises can be actionable, 
when there is no actual intent to injure, and no neg- 
ligence. The one act destroys the well, and the other 
does no more; the injury is the same in kind and 
degree in the twocases. Upjohn v. Board of Health 
of Richland. Opinion by Cooley, J. 





>~ 
MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


FEBRUARY, 1881.* 

CORPORATION — WHEN LIABLE ON NOTE GIVEN BY 
PRESIDENT FOR MONEY FOR ITS USE. —A vote of the 
directors of a corporation that the president have full 
power and control of its business, authorizes him to 
purchase the materials to be used in its operations, 
and to borrow money for the corporation, and give its 
note for the money borrowed. In such case a note 
signed by him thus: * Belfast Foundry Company, W. 
W. Castle, President,”’ binds the corporation. and if it 
did not, the corporation in this case would be liable on 
the money counts for money loaned to it and applied 
to the purchase of materials for its use or the payment 
of its debts. And it is immaterial whether the money 
is passed over to the corporation by the Jender, or 
obtained by the president upon a deposit in a savings 
bank, transferred to him for that purpose. Though a 
corporation may not be expressly empowered to make 
a note, or accept a draft, yet it may do so for any debt 
which it may lawfully contract. Came v. Brigham, 39 
Me. 35. A corporation may issue negotiable paper for 
adebt contracted in the course of its proper buiness. 
Kelley v. Brooklyn, 4 Hill, 263. If it can contract a 
debt it can give a note as evidence of its indebtedness. 
Clarke v. School District, 3 R. I. 199; Moss v. Oakley, 


*To appear in 72 Maine Reports. 








2 Hill, 265. See, also, Whitney v. South Par. Man. Co., 
39 Me. 317; Bates v. Keith Iron Co., 7 Mete. 224; 
Odiorne v. Maxey, 13 Mass. 178, and 15 id. 39; White 
v. Westp. Cot. Manuf. Co., 1 Pick. 220; Draper v. Mass, 
St. H. Co., 5 Allen, 338; Abbott v. Shaw. Mut. Ins. Co., 
3 id. 215; Atkins v. Brown, 59 Me. 90; Slawson v. 
Loving, 5 Allen, 340. Castle v. Belfast Foundry Co. 
Opinion by Appleton, C. J. 

(Decided March 11, 1881.] 


TOWN LIABLE FOR MONEY HAD AND RECEIVED. — 
An action for money had and received to his use may 
be maintained against a town, by one who upou repre- 
sentation of town officers that money was needed for 
municipal use bas furnished them money for such use, 
if he goes farther and proves that that money was 
actually applied by such officers to the extinguishment 
of some of the lawful and proper debts and liabilities 
of the town. Bessey v. Unity, 65 Me. 342; Parsons v. 
Moumouth, 70 id. 264; Howe v. Clancey, 53 id. 130. 
Billings v. Inhabitants of Monmouth. Opinion by 
Barrows, J. 

[Decided April 10, 1881.] 


WILL — WITNESS — PROBATE, WHEN CONCLUSIVE — 
TOWN MAY HOLD BEQUEST FOR EDUCATIONAL PUR- 
POSE — CHARITABLE USE — KEEPING TOMB IN REPAIR 
NOT — CONDITION AS TO ERECTING SCHOOL BUILD- 
1na.— (4) An inhabitant of a town to which a bequest 
is made for the support of schools therein is a compe- 
tent attesting witness to the will. In Eustis v. Parker, 
1N. H. 273, this precise question arose in a case where 
the attesting witnesses were inhabitants of a town to 
which a bequest for the support of schools had been 
made and they were held competent. Their interest 
as inhabitants was not direct and certain. If they 
might be benefitted by the reduction of taxes which 
might thereafter be assessed, they might die or move 
from the town and cease to be inhabitants of the same 
at the time of a subsequent assessment. Their interest 
was contingent. State v. Stuart, 23 Me. 111. The 
increased privileges of education do not constitute a 
disqualifying interest. Warren v. Baxter, 48 Me. 195; 
Hawes v. Humphrey, 9 Pick. 350. (2) The probate of 
a will, where the court has jurisdiction, is conclusive 
unless vacated by an appeal. Whether the questions 
arising in the probate court were correctly or incor- 
rectly decided as to the competency of evidence, can 
never be made a matter of inquiry in a court of com- 
mon law, to affect that adjudication. Patten v. Tall- 
man, 27 Me. 17. The probate of a will is final and con- 
clusive upon all parties. Dublin v. Chadbourn, 16 
Mass. 433. The decisions of the judge of probate in 
all cases within his jurisdiction are conclusive against 
all the world unless vacated by an appeal. Tibbetts v. 
Tilton, 4 N. H. 121; McLean vy. Weeks, 65 Me. 411. (3) 
Towns or cities may hold in trust funds given for the 
purposes of education. A trust for the support of 
schools, or of a particular school asa high school, or 
forany purpose of general public utility is a valid trust. 
So towns can hold property in trust for purposes within 
the general scope of their corporate existence. Thus, 
towns and cities may hold property in trust for the 
purpose of educating the poor, and the relief of those 
who are poor and not paupers. Sutton v. Cole, 3 Pick. 
232; Webb v. Neal, 5 Allen, 575; Everett v. Carr, 59 
Me. 825; Vidal v. Gerrard, 2 How. 188; Drury v. 
Natick, 10 Allen, 169; Second Religious Society of 
Boxford v. Harriman, 125 Mass. 321; Attorney Gen- 
eral v. Butler, 123 id. 305; Stat. 1873, chap. 92. (4) A 
testator made a bequest of $100 to a town, in trust, on 
condition that the town should expend the income 
thereof, forever to keep his lot in a certain burying 
ground in good order and condition, and an iron fence 
around the same; and made another bequest to the 
town of the rest and remainder of his estate to estab- 
lish a school fund, on condition that said town should 
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accept and perform the conditions as to his lot in the 
burying ground; also, that the town should erect a 
school building. Held, that the bequest of the $100 
was not for acharitable use, and was void as creating 
a perpetuity; that the bequest to establish a school 
fund was valid, the condition to keep the testator’s lot 
in repair was a condition subsequent; the estate passes 
to the town subject to the condition subsequent if 
valid; if void or against law, discharged of the condi- 
tion; and that the town is authorized to raise the 
amount of money necessary for the erection of the 
school building. A charity is a giftto any general 
public use, extending to all, rich or poor. “ Tndeed, 
it is said that vagueness is in some respects essential 
toa good gift fora public charity, and that a public 
charity begins where uncertainty in the recipient 
begins. So, if agift for a private purpose tends to 
create a perpetuity it will be void; but a gift fora 
public charity is not void, although in some forms it 
creates a perpetuity.”” 2 Perry on Trusts, § 687. 
“Charity is defined to be a general public use.” 1 
Jarman on Wills, 192. Courts have been exceedingly 
liberal in not restricting the objects to be regarded as 
charitable. ‘* But,’’ observes Gray, C. J., in Drury v. 
Natick, 10 Allen, 169, *‘ the gift must be expressly or 
by necessary implication for the public benefit. A 
private museum for the use of subscribers is not a 
charity. Carne v. Long, 2 DeGex. F. & J. 75. “A 
condition for keeping a tomb in repair,’’ observes 
Kindersley, V. C., in Lloyd v. Lloyd, 10 E. L. & Eq. 
159, “‘ is not a charitable use.”” See, also, Rickard v. 
Robson, 31 Beav. 244; Iloare v. Osborn, L. R., 1 Eq. 
585, where a condition in perpetuity for such purpose 
was held void, Also, Fisk v. Attorney-General, L. R., 
4 Eq. 521; In re Williams, L. R., 5 Ch. D. 735; In re 
Birkett, L. R., 9 Ch. D. 576; Swasey v. Amer. Bib. 
Soc. 57 Me. 527; Fowler v. Fowler, 10 Jur. (N. 8.) 646; 
Chapman vy. Brown, 6 Ves. 404; Attorney-General v. 
Hinxman, 2 J. & W. 270; Milford v. Reynolds, 1 Phill. 
Ch. 189; Giles v. Boston F. & W. Soc., 10 Allen, 355; 
Dawson v. Small, L. R., 18 Eq. 114; Hornberger v. 
Hornberger, 12 Heisk. 635; Nourse v. Merriam, 8 
Cush. 11; Drury v. Natick, 10 Allen, 185; Shattuck v. 
Hastings, 99 Mass. 23; Cushing v. Newburyport, 10 
Mete. 508. Piperv. Moulton. Opivion by Appleton, C. J. 
(Decided March 10, 1881.] 
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VERMONT SUPREME COURT ABSTRACT. 
JANUARY, 1881.* 


CoRPORATION—LIABILITY OF DIRECTOR FOR DEBTS. 
—A statute relating to corporations provided thus: 
“No part of the capital stock shall be withdrawn, or 
in any manner diverted from the legitimate business 
of the company, nor sball the company at any time 
contract debts to an amount greater than three- 
fourths of the capital actually paid in; and any di- 
rector assenting to the contracting of debts to a 
greater amount shall be personally liable for such 
excess to the creditors of the company.” Held, that 
the giving of new notes for old ones was not an 
increase of indebtedness in such a sense as to render 
the directors of a company liable in an action based 
upon such new notes, under the statute. And this is 
so, although the indebtedness exceeds the limit pre- 
scribed by the statute. National Bank of Rutland v. 
Page’s Executor. Opinion by Royce, J. 


PUBLIC PLACE — WHAT IS—HIGHWAY BY FARM 
HOUSE. — Under a law requiring property attached to 
be posted ina public place and sold where posted, held, 
that the sale of farm stock, cattle and horses, at a barn 
of the debtor where kept. and the posting on a fence 





* To appear in 53 Vermont Reports. 





near a driveway leading to the premises, which were 
farm premises long occupied as such on a public road 
leading through the town, with farm houses occupied 
on either side within half a mile, and as public a place 
as was in the vicinity, was a compliance with the law. 
The purpose of the law was to insure such publicity in 
the sale of property that the sale would necessarily be 
public. But the removal of cattle, hogs, sheep and 
colts from the farm on the hillside where they have 
been raised, to some distant village, mill, or four cor- 
ners, occasions risk and labor, and does not often 
insure competition in the sale; and it has become a 
settled practice, sanctioned by the courts, to sell farm 
stock on the premises where attached, if on a public 
road, if conducted by the officer in good faith. Austin 
v. Soule, 36 Vt. 645. Goss v. Cardell. Opinion by 
Redfield, J. 


WATERCOURSE — ADVERSE USER BY RIPARIAN PRO- 
PRIETORS — ACCRETIONS. — Where there is a gradual 
subsidence of the water in a mill-pond because of the 
want of repair of the dam, and the owner of a pasture 
contiguous to the pond turns his cattle in, and they 
wander from the pasture over the botton of the old 
pond, such possession of the land made dry by the 
water receding as the dam lowered would indicate 
that it was not adverse, but permissive. Open occu- 
pancy, to effectuate notice to the other party, is 
dependent on the nature and circumstances of such 
occupancy. The law is not the same as to alluvion, 
and land made dry in an artificial pond through the 
sinking of the dam. The one is acquired through 
natural causes; the other by adverse possession. 
Plimpton v. Converse, 42 Vt. 712, and 44 Vt. 158, ap- 
proved and followed. Eddy v. St. Mars. Opinion by 
Barrett, J. 

scenciteaniiesviigips 


WISCONSIN SUPREME COURT ABSTRACT. 
SEPTEMBER 27, 1881.* 


DEED — DELIVERY WITH INTENT TO VEST TITLE FOL- 
LOWED BY REDELIVERY TO GRANTOR AND DESTRUC- 
TION — DECLARATION OF TRUST IN SEPARATE PAPER.— 
(1) The legal effect of the delivery of a deed of con- 
veyance by the grantor to the grantee, with intent to 
pass the title, is not altered by its subsequent rede- 
livery to and destruction ‘by the grantor. Lowber v. 
Connit, 36 Wis. 176. In Hinchliff v. Hinman, 18 id. 
130, it was held that ‘‘ where one has executed a deed 
of land, and delivered it to the grantee, with intent to 
pass the estate, the legal effect of such delivery will 
not be altered by the fact that both parties supposed 
that the deed would not take effect until recorded, and 
might be revoked at any time before record.” To the 
same effect is Bogie v. Bogie, 35 Wis. 659. In Parker 
v. Kane, 4id. 1, it was held that ‘the cancellation or 
destruction of a deed of conveyance of lands, by the 
consent and agreement of the parties, does not ope- 
rate to revest the title in the grantor.”’ To the same 
effect are Wilke v. Wilke, 28 id. 296: Hilmert v. 
Christian, 29 id. 104; Bogie v. Bogie, 35 id. 659. (2) The 
grantee in a deed is not affected by a declaration of a 
trust as to the lands conveyed, made by the grantor in 
a separate paper ‘not referred to in such deed, nor 
assented to or even known by the grantee when he 
took the title. Rogers v. Rogers. Opinion by Cas- 
soday, J. 


—— DESCRIPTION WHEN UNCERTAIN MAY BE MADE 
CERTAIN BY EVIDENCE— OF STRIP OF LAND ALONG 
LINE WITHOUT LATERAL BOUNDARY FIXED, APPRO- 
PRIATION FIXES — COVENANT OF SEISIN — FAILURE 
OF TITLE TO PART OF LAND— DAMAGES. —(1) Where 
the description in a deed, of the land conveyed, is 





* To appear in 52 Wisconsin Reports. 
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otherwise uncertain, evidence will be admitted of the 
state of the property when the deed was executed, to 
aid in its construction. Deeds are to be construed 
with reference to the actual rightful state of the prop- 
erty at the time of theirexecution. Dunklee v. Ry., 
24 N. H. 489; Richardson v. Palmer, 38 id. 212; Lane 
v. Thompson, 43 id. 320; Bell v. Woodward, 46 id. 332; 
Abbott v. Abbott, 51 Me. 575; Stanley v. Green, 12 
Cal. 148; Tallman v. Franklin, 14 N. Y. 589; Ryeress 
v. Wheeler, 22 Wend. 148; Morgan vy. Burrows, 45 
Wis. 211; Ganson v. Madigan, 15 id. 144. For this 
purpose extrinsic evidence is often admitted in order 
to place the court in the position of the parties at the 
time of making the deed, and thus enable the court to 
intelligently interpret the language used. The law 
will not declare a deed void for uncertainty when the 
light which contemporaneous facts and circumstances 
furnish renders the description definite and certain. 
Where a deed purports to convey a strip of land of a 
certain width along a line already located, but without 
prescribing the lateral boundaries or designating the 
particular portion of the strip traversed by such line, 
if the grantee thereupon goes into possession under 
such deed, and designates the lateral boundaries by 
substantial fences, and continues in the exclusive pos- 
session for many years with the acquiescence and con- 
sent of the grantor, this is a practical construction of 
the deed, binding upon the parties and those claiming 
under them. It seems that such a deed, with full 
covenants of warranty, for a valuable consideration 
paid, would be valid as a covenant, and if executed to 
a railroad company would authorize it to appropriate 
such a strip of land of the width named, along the line 
already located, as might be necessary to the construc- 
tion of its contemplated road; and that after such 
actual appropriation of the land, the grantor would be 
estopped from denying that he had conveyed it. In 
Hastings v. Stark, 36 Cal. 122, it was held that ‘if 
there be such uncertainty in the calls of a deed that 
either one of two or more objects will answer it, so 
that the line will run in two or more positions, and 
still harmonize with the other calls of the deed, the 
parties to the deed may adopt either line, and when 
so established it concludes both parties.’”’ In Georgia 
R. Co. v. Hart, 60 Ga. 550, it was held that ‘* the uncer- 
tainty of a deed as to what precise part or parts of a 
large tract might be appropriated as sites for buildings 
may be aided by actual appropriation and long enjoy- 
ment.” In Crocker v. Crocker, 5 Hun, 587, in regurd 
to a reservation otherwise uncertain, it was held that 
“the parties interested could locate it by agreement, 
or by acts, conduct and declarations indicating a prac- 
tical location, accompanied by user from and after the 
date of the creation of the right of way.’’ See, also, 
Collins v. Vandever, 1 Clarke, 573; Barlow v. Ry. Co., 
29 Iowa, 276; French v. Pearce, 8 Conn. 439. In Stone 
v. Clark, 1 Metc. 381, the court said: ** Where the lan- 
guage is doubtful, especially in the description of the 
land conveyed, their evidence of the practical con- 
struction by the parties is admissible to explain and 
remove the doubt.’’ The same language is found in 1 
Greenl. Ev., § 293, and quoted approvingly in Bell v. 
Woodward, 46 N. H. 332. In Livingston v. Tenbroek, 
16 Johns. 24, Spencer, J., said: ‘‘In the location of 
grants, when the words are equivocal, possession, which 
stands on the same footing as usage, has always been 
resorted to in explanation of the interest of the parties 
and to give a construction to the location of the grant. 
(2) A prior valid deed toa railroad company and its 
assigns, of a strip of land along the line of its railroad 
for the uses and purposes of said company, is a breach 
of the covenant of seizin in a subsequent deed, by the 
same grantor to athird person, of the parcel of land 
which includes such strip, although the company is in 
occupancy of the strip for the purposes of a railroad 
when such subsequent deed is executed. Kutz v. Mc- 





Cune, 22 Wis. 628, and Smith v. Hughes, 50 id. 620, dis- 
tinguished. The railroad company, under such deed, 
has not a mere easement in the land, but the absolute 
title, subject at most to forfeiture for non-user or mis- 
user; and as the value of such possible forfeiture is not 
susceptible of proof, it seems that the amount to be 
deducted therefor from what would otherwise be the 
measure of damages for the breach of the covenant of 
seizin in the second deed, would be merely nominal. 
See Pollard v. Maddox, 28 Ala. 321. (3) When the title 
fails to only a part of the land conveyed, the grantee 
may recover in an action on the covenants of seizin 
and right to convey (or upon an agreement to convey) 
such a proportion of the whole consideration paid as 
the value of the part to which the title fails bore to the 
whole purchase-price at the time of the purchase, with 
interest thereon during the time he bas been deprived 
of the use of such part, not exceeding six years. In 
Flurvan v. Thornhill, 2 W. Black. 1078, Blackstone, J., 
said: ‘*These contracts are merely upon condition, 
frequently expressed but always implied, that the 
vendor has a good title. If he has not, the return of 
the deposit, with interest and costs, is all that can be 
expected.’’ In State v. Teu Eyck, 3 Caines, 111, it was 
held that ‘“‘under a covenant of ownership, seizin, 
power to sell, and for peaceable enjoyment, if the 
vendee be evicted he can recover only the value of the 
land at the time of the purchase, with interest for so 
long a time as he pays mesne profits, and the costs of 
ejectment, that he brought against him, but not those 
of the action for mesne profits.’’ In that case the con- 
sideration paid was taken as the value of the land, and 
Kent, C. J., in his opinion, says that ‘‘the interest 
ought to be calculated on the consideration sum.” 
Page 115. That case was followed and approved in 
Pitcher v. Livingston, 4 Johns. 1; Calkins v. Harris, 9 
id. 324; Bennett v. Jenkins, 13id. 50. See, also, Cox v. 
Henry, 32 Penn. St. 18; Wilson v. Wilson, 25 N. H. 229. 
In Pitcher v. Livingston the value was restricted to 
the amount of the consideration paid. In Caulkins v. 
Harris the grantee held possession for fifteen years 
before he was evicted, but he was only allowed interest 
on the consideration paid for six years, because that 
was the limit of time for which he was answerable for 
mesne profits, and the same rule was adopted in Ben- 
nett v. Jenkins and Cox v. Henry. The rule that the 
recovery shall not exceed the amourt of the consider- 
ation paid and interest has been extended to covenants 
against liens and incumbrances in several of the 
States. Grant v. Tallman, 20 N. Y. 191; Dimmick v. 
Lockwood, 10 Wend. 142; Cox v. Henry, 32 Penn. St. 
18; Wilson v. Wilson, 25 N. H. 229; Foote v. Burnett, 
10 Ohio, 317. The rule thus stated and the cases cited 
in support of it are in harmony with the decisions of 
this court. Rich v. Johnson, 2 Pinney, 88; Blossom v. 
Knox, 3 id. 262; Pillsbury v. Mitchell, 5 Wis. 17; 
Noonan v. Ilsley, 21 id. 140; Nichol v. Alexander, 28 
id. 118. But where, as in this case, there is a failure of 
title to only a fractional portion of the land purchased, 
is the same rule of damages applicable? In Morris v. 
Phelps, 5 Johns. 49, the title to one-sixth of the two 
tracts described in one deed failed, and the title to 
five-sixths of the tract described in another deed 
failed, and Kent, C. J., giving the opinion of the court, 
makes this statement, and cites from the Year Books 
and Coke in support of it: ‘‘ The plaintiff was entitled 
to recover damages only in proportion to the extent of 
the defect of title. This is an old and well-settled 
rule of damages, that if one be bound to warrant, he 
warrants the entirety ; but he shall not render in value 
but for that which was lost.”” He concluded thus: 
‘*There is then no law or reason why the plaintiff 
should recover more than one-sixth of the considera- 
tion-money and interest for the two tracts mentioned 
in the first count, and five-sixths of the consideration- 
money and interest for the tract contained in the 
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second count.’’ To the same effect are Guthrie v. 
Pugsley, 12 Johns. 126; Wager v. Schuyler, 1 Wend. 
553; Dimmick v. Lockwood, 10 id. 142; Cornell v. 
Jackson, 3 Cush. 506; Partridge v. Hatch, 18 N. H. 
494; Ela v. Cord, 2 id. 175; Dickens v. Sheppard, 3 
Murphy, L. & E. 526. Messer v. Oestreich. Opinion by 
Cassaday, J. 


REPLEVIN — DEMAND AND REFUSAL. — Where A. 
undertakes in a lawful manner to remove chattels as 
his own from the possession of B., and the latter 
objects to his doing so, denying that A. has any prop- 
erty there, this is equivalent to a formal demand and 
refusal, sufficient to enable A. to bring an action of 
replevin. Anunqualified refusal to deliver is a conver- 
sion of the property. Cooley on Torts, 454; Add. on 
Torts, chap. 7, § 1, p. 467; Badger v. Batavia Paper 
Manuf. Co., 70 Dl. 302. Merriam v. Lynch. Opinion 
by Orton, J. 


a 


CRIMINAL LAW. 


EVIDENCE — DECLARATIONS BY ACCUSED, WHEN AD- 
MISSIBLE IN HIS OWN BEHALF — REPUTATION. — (1) The 
respondent was indicted for stealing a heifer; he ad- 
mitted the taking, but claimed that he had lost one 
some three months before, and supposed this one was 
his own. Held, that the respondent’s declarations 
made while hunting after his own heifer, and the fact 
of his hunting before the alleged larceny, were admis- 
sible. In State v. Howard, 32 Vt. 380, in speaking of 
the declarations of the party as to the purpose of her 
journey, Redfield, C. J., says: ‘‘ the declarations were 
of the same force as the act of going and were admis- 
sible as part of the act.”’ In Elkins v. Hamilton, 20 Vt. 
627, the sume judge says as to the declarations of a 
witness: ‘*The court were no doubt right. Declara- 
tions of persons are often admissible in their own 
favor, as in case of illness and personal injury. In 
Regina v. Abraham, 2 Car. & Kir. 550, the prisoner had 
stated that the [property which he was charged with 
stealing was found by him ina field. Alderson, B., in 
charging the jury, said: ‘‘That if it had appeared 
that before suspicion attached on the prisoner he had 
given this account of his possession of the property to 
his neighbors, the property being there at the time, 
and before search was made — he had not the slightest 
doubt that valeat quantum this would have been very 
competent evidence for the prisoner.’”’ (2) The court 
charged as to the respondent’s testimony: ‘He has 
the utmost interest that a party can have. He has all 
the interest that can originate and be inspired by the 
peril in which he is, etc., ete. Well, now that matter 
of interest is to be considered by the jury in weighing 
his testimony.’ Held, not erroneous. (3) The court 
told the jury that the respondent had the right to put 
his good reputation before them for their considera- 
tion, ‘‘as a kind of make-weight in his favor, if there 
is a pinch in the case.’’ Held, error, as tending to im- 
press the jury with the belief that evidence of good 
character was of no value. Such evidence is not only 
useful in cases of doubt, but it is equally so for the 
purpose of creating, generating doubts. There are 
probably many cases where without it the jury should 
convict, but with it should acquit. As has been said 
by a learned court, Iowa: ‘* A long and honorable life 
must be worth something to a man when accused of a 
crime in cases other than those where the evidence, 
independent of his good character, is doubtful or ob- 
scure;’’ and we think he is entitled to the benefit of 
it, and to have it considered by the jury, without its 
being shorn of effect, by their being told that it is only 
of use in a pinch. State v. Northrop, 48 Iowa, 583; 
People v. Garbutt, 17 Mich. 9. Vermont Sup. Ct., 
Jan. term, 1881. State of Vermont v. Daley. Opinion 
by Taft, J. (53 Vt. 442.) 








FALSE PRETENSE—OFFENSE NOT COMPLETE WHERE 
SALE OF GOODS VOID BY STATUTE OF FRAUDS AND NO 
DELIVERY — DELIVERY TO CARRIER NOT DELIVERY. — 
The Nebraska statute in relation to false pretenses 
provides that ‘‘if any person, by false pretense or pre- 
tenses, shall obtain from any other person any money, 
goods, merchandise, or effects whatever, with intent to 
cheat and defraud such persons of the same,” etc., he 
shall be guilty. P., who resided in Saline county, 
made false representations there as to his means, to 
the travelling agent of a firm doing business in Doug- 
las county, in consequence of which the agent took 
the order of P. for the purchase of $700 worth of goods 
on credit, to be sent P. by the firm by railroad. The 
order was verbal and no memorandum was signed by 
P. or money paid. The goods were delivered by the 
firm to the railroad company for conveyance to P. but 
there was no evidence that he accepted them. Held, 
that the sale of the goods was void under the statute 
of frauds, the delivery to the railroad company was 
not adelivery to P., and not having received the goods 
he did not obtain them by false pretenses. The pri- 
mary definition of the word ‘‘obtain,” as given by 
Webster, is ‘‘to get hold of by effort.’’ The section of 
the statute referred to is almost a literal copy of the 
corresponding section of 30 Geo. II, ch. 24, which has 
been held to reach almost every species of gross fraud, 
by means of which the unsuspecting and overconfident 
have been cheated out of money or goods. Yet in the 
very nature of things there is a difference between 
those frauds which are perpetrated by means of the 
abuse of the forms of legitimate commercial trans- 
actions and those which consist of personations and 
so-called confidence games and tricks. In either case, 
and by whatever means accomplished, the crime con- 
sists in the obtaining of the property — getting hold of 
the property; that is the corpus delicti. The contract 
for the purchase and sale of the goods in question was 
a contract within the statute of frauds. The delivery 
to the railroad company would have been one to P. had 
the contract been such as to vest the legal title in the 
purchaser. But the contract being void within the 
statute of frauds a delivery to the railroad agent was 
no delivery to the consignee. In Caulkins v. Hellman, 
47 N. Y. 449, the court say: ‘*No act of the vendor 
alone, in performance of a contract void by the statute 
of frauds, can give validity to such a contract.”” And 
again: ‘* Where a valid contract of sale is made in 
writing, a delivery pursuant to such contract at the 
place agreed upon for delivery, or a shipment of the 
goods in conformity with the terms of the contract, 
will pass the title to the vendee without any receipt or 
acceptance of the goods by him. But if the contract 
is oral, and no part of the price is paid by the vendee, 
there must be not only a delivery of the goods by the 
vendor, but a receipt and acceptance of them by the 
vendee, to pass the title or make the vendee liable for 
the price.”’ Now, if waiving the fraud, the facts proved 
would be insufficient to render P. liable for the price 
of the goods, it is quite clear that such facts must be 
held insufficient when coupled with the alleged false 
and fraudulent pretense to establish the charge pre- 
ferred against him. It seems almost unnecessary to 
argue, where a thing has not been obtained at all, that 
it has not been obtained by false pretense. Nebraska 
Sup. Ct., May 26, 1881. Ex parte Parker. Opinion by 
Cobb, J. 


RECEIVING STOLEN GOODS — MISDEMEANOR AT COM- 
MON LAW—NEED NOT BE FOR GAIN — INDICTMENT 
FoR. —(1) The offense of receiving stolen goods is in 
Maryland a misdemeanor. In such a case it is not 


necessary to allege in the indictment that the property 
in question was feloniously received; nor need such 
indictment charge that the traverser received the 
stolen goods for the purpose of converting them to his 
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own use. Kearney’s case, 46 Md. 422. All the books 
agree that such an offense at common law is but a mis- 
demeanor, punishable by fine and imprisonment. 1 
Hale’s P. C. 619; 2 East, P. C. 142; 4 Black. 38; 3 
Chitty Cr. L. 950. By the statute 3 W. & M., ch. 9, § 4, 
any person buying or receiving any stolen goods or 
chattels, knowing them to have been stolen, was made 
an accessory after the fact. After the enactment of 
this statute, no indictment for the offense as a misde- 
meanor would lie, because the misdemeanor was 
merged in the felony. 3 Chitty Cr. L. 951. And un- 
less the principal felon was convicted, the receiver as 
an accessory after the fact could not be convicted. 2 
Hawk, P. C., Bk. 2, ch. 29, §11; 2 East’s Cr. . 744. If 
then the priucipal felon escaped or was kept out of the 
way, the receiver went unpunished. The statute 1 
Ann Stat. 2, ch. 9, § 2, remedied this by allowing the 
receiver to be convicted for a misdemeanor though 
the principal was not convicted. In Wilkes’ case, 1 
Leach Ur. L. 108, it was held by the twelve judges that 
a receiver of stolen goods might be prosecuted and 
convicted of the offense asa misdemeanor, although 
the principal felon was known, unless it appeared from 
the finding of the jury that the principal was out of 
custody by collusion, and could have been taken and 
convicted when the indictment against the receiver 
was found. (2) It is not necessary that the receiving 
should be lucri causa. If one receives stolen goods 
knowing them to be stolen, for the mere purpose of 
concealment without deriving any profit at all, or 
merely to assist or uid the thief, such a receiving is 
within the statute. 1 Hale, 620. In Rex v. Davis, C. 
& P. 177, Gurney, B., said ‘‘that if the receiver takes 
without any profit or advantage, or whether it be for 
the purpose of profit or not, or merely to assist the 
thief, it is precisely the same.”’ (3) But an indictment 
for receiving stolen goods, a common-law offense, 
should charge that the same were unlawfully received. 
Where the offense charged is an offense at common 
law, and is itself manifestly illegal, the averment that 
it was done unlawfully may not be necessary. 1 Chitty 
Cr. L. 160; 2 Hawk, P. C., Bk. 2,825. But the mere 
receipt of stolen goods, knowing them to be stolen, 
was not per se an offense at common law, because the 
owner may lawfully receive back his own goods, know- 
ing them to be stolen, provided there be no agreement 
to favor the thief; or one may lawfully receive stolen 
property for the purpose of keeping the goods for the 
owner. 2 East’s Cr. L., ch. 25,§141; 1 Hale, 650. And 
accordingly in Chitty, Archbold, and in fact all the 
books of forms, is found the averment that the goods 
were unlawfully received. Maryland Ct. of App., Dec. 
16, 1880. State of Maryland v. Hodges. Opinion by 
Robinson, J. (55 Md. 127.) 


——_>___—_. 


NEW YORK COURT OF APPEALS DECISIONS. 





THE following decisions were handed down, Tues- 
day, November 29, 1881: 

Judgment affirmed with costs — Salisbury v. Howe; 
Jayne v. Jayne; Keefe v. Warner. Order affirmed 
with costs -— O' Neil v. Montgomery (two cases); Pope 
v. Terre Haule Car and Manufacturing Compuny. — 
Appeal dismissed with costs — Clyde v. Rogers; Far- 
rington v. Bundy. —— Motion granted with costs— 
Blake v. James; Gifford v. Town of Gravesend. 
Motion denied with $10 costs— Agate v. Morrison; 
Schreyer v. Bauvernschmidt ; Hardt v. Schulting; Hart 
v. eT eS} wie ordered — Nicholas v. The 
N. Y.C. & H. R. R. Co. 


—_———__>_____ 


NOTES. 








‘THE decision of the vice chancellor, in Putching v. 

Barnett, 22 Alb. L. Jour. 283, has been reversed by 
the Court of Appeal without much ceremony. Seo 
45 L. T. (N. 8.) 292, 295. ——To the opinion in Robin- 











son v. Memphis & Charleston R. Co., 9 Fed. Rep. 125, 
Judge Hammond appends the following: ‘‘ Note. The 
writer of this opinion cannot resist an impulse of 
affectionate remembrance, and begs the privilege of 
adding here a word of admiration for the thorough, 
careful, and able work of his deceased friend, Robert 
Hutchinson, the author of the treatise on ‘ Carriers,’ 
above referred to, who died in the great plague of 
yellow fever that desolated Memphis in 1878. Often 
— very often — while he was engaged in the prepara- 
tion of that book, have we labored together in the late 
hours of the night in the library where the writer at 
this moment works alone beside the silent but endur- 
ing monument his dead friend has left.’’ Frequent 
practical resort to this work and consequent compari- 
son of it with others have convinced us that it is the 
best general treatise on Carriers. 


The Pacific Coast Law Journal says: “ A woman in 
Pennsylvania can be a statutory arbitrator (Zvans v. 
Ives, 88 Leg. Intell. 393). The gallant judge says that 
he disclaims as authority the case of Eve, ‘the first 
arbitrator appointed in this world, to decide the con- 
troversy about eating the forbidden fruit.’ We sup- 
pose this case is cited in 1 Eden Reports. What next? 
Woman will be aspiring to the woolsack. This judge 
cites as precedent, Eleanor, appointed Lord Keeper of 
the Great Seal in 1235, and officiating as Lord Chan- 
cellor. But she had to adjourn court in order to give 
birth to a daughter; and what happened to Eleanor is 
liable to happen to others of her sex. Query: Was 
this a new issue in the case then pending? We will 
have to draw the line at this office." What “ office?” 
—that of our excellent cotemporary?—The same 
journal thinks our criticism of Fleischman v. Schuck- 
man, ante, 223, ‘ill-considered and unsound.”’ 
The Law Magazine and Review for November contains 
the following leading articles: Jurisprudence and the 
Amendment of the Law, by Ex-Chancellor Ball, of 
Ireland; Roman Law in England and Belgium; Prac- 
tice of Quarantine, by Sir Sherston Baker; Ought 
Grand Juries to be abolished? by John Kinghorn; the 
essayist says, yes. 





While the mooted question as to the propriety of 
taking contingent fees has been practically settled 
long ago, in this country at least, by the all but uni- 
versal custom of the profession, still there is frequently 
heard here and there a vigorous protest, particularly 
from the elder lights of the bar. Judge Treat, of the 
United States District Court in this city, took occasion 
to record his disapprobation of the practice in In re 
Bignall in bankruptcy. There the assignee had con- 
tracted with certain attorneys that they might pursue 
the litigation, and that if successful they were to have 
such sum in compensation as the court should consider 
fair. Nosum was specified. Said the court: ** Now 
what is a fair compensation under the circumstances? 
We have the opinions of a great many of the attorneys 
of the bar with regard to such matters. The register 
reports that he thinks this court ought to follow the 
precedent of the bar, which I think is more honored 
in the breach than in the observance. I think that 
the best interests, as well as the ethics of the profes- 
sion, require that attorneys shall not do that which 
was denounced by the common law — speculate in the 
trial of causes. * * * [have no sympathy for any 
rule which permits such practice. The parties in the 
case, or rather the assignee, should have applied to the 
court for permission to enter into acontract. Nothing 
of the kind was done. The services however have 
been performed and the money recovered.”’ And 


after comment upon the peculiar attitude of the party 
objecting to the allowance, the court proceeded to 
make it. — Central Law Journal. 
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CURRENT TOPICS. 


N avery able and well written article on the Gui- 
teau trial, the Albany Avgus of last Sunday 
criticises the cross-examination of the prisoner as 
follows: ‘‘ Judge Porter’s system of cross-examina- 
tion is the antagonistic one. His aim is to break a 
witness down, to catch him in a lie, or in a contra- 
diction, etc. This is the old method. It is more 
honored in the breach than in the observance. The 
subtlest modern lawyers, like Tilden, Evarts, Cush- 
ing, the late Lord Cockburn, and others, have won 
successes with the sympathetic method of cross-ex- 
amination, which prove it by far the better, and 
which should relegate the antagonistic method to 
the limbo of the obsolete. The Porter method puts 
the witness on his mettle, teaches him the processes 
of the lawyer, enables him to anticipate his pur- 
poses, makes his mind work like lightning and 
breaks down the lawyer twice as often as it breaks 
down the witness.” ‘‘ Judge Porter has force with- 
out facility, directness without dexterity, aggression 
without subtlety.” If Brother McKelway knew 
Judge Porter and his methods as well as we do, 
and had heard him try as many causes as we have, 
he would not so completely have misapprehended 
and failed to appreciate the greatest genius of the 
New York bar; especially he would not have writ- 
ten the words which we have italicised. If there is 
one thing for which the judge is more celebrated 
than another it is his power of adapting his cross- 
examination to the idiosyncracies and moods of 
witnesses. He knows when to be aggressive and 
when to be soothing and sympathetic. We have 
been filled with admiration of his cross-examination 
of Guiteau. He meant to make it a trial of wits 
between himself and the witness, in which he is 
perfectly satisfied to be worsted. He was perfectly 
content to let Guiteau ‘‘ break him down.” It was 
far from his purpose to catch him in lies or contra- 
diction. His cue was to induce Guiteau to exhibit 
all his mental powers —his prevision, his cunning, 
his quickness, his premeditation, his concentrative- 
ness — in order to show that the man has remarka- 
ble reasoning faculties, and thus is not insane, or 
rather that he has the power of distinguishing right 
from wrong. To this end he boldly challenged the 
witness to the combat, and the witness, seduced by 
his over-weening conceit, has readily fallen into the 
trap. He would rather surpass Porter in profes- 
sional cleverness than keep a judicious lookout for 
his own neck; and the judge has humored him to 
the top of his bent. It was this admirable method 
that betrayed Guiteau into that fatal boast of his 
long premeditation, and especially of the event of 
the evening of July 1st. In like manner the judge 
has bullied the prisoner into an unconscious betrayal 
of his rancorous motive. Brother McKelway may 
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rest assured that he cannot teach Judge Porter any 
thing about cross-examination. The method of 
Evarts with Tilton was admirable; the method of 
Porter with Guiteau is none the less excellent and 
artfully designed. It is truly what the Albany 
Evening Journal aptly calls, ‘‘ ripening the assassin 
for the gallows.” 


The result has been to convince the mind of the 
legal profession, if not the public mind, that Gui- 
teau is and was a legally accountable being. He is 
unquestionably insane to a certain exten. His 
mind is ill-regulated by nature, training, and habit. 
But that he knew he was doing wrong when he shot 
the President we have not adoubt. By ‘‘wrong” 
we mean legal wrong, not moral wrong. Grant 
that he really believed himself inspired by God to 
‘remove ” the President, and that thus he thought 
he was doing what was morally right; he still knew 
he was committing a crime against the laws of men 
and was in danger of punishment from them, A 
communist or a nihilist may sincerely and fervently 
believe in the morality of his cause, but he is none 
the less accountable to the law, and none the less 
conscious that he is defying it. The best statement 
of Guiteau’s mental condition that we have seen is 
the following from the New York Daily Register, 
and from the pen, we suppose, of Mr. Austin Ab- 
bott: ‘‘Here was no sudden excess of passion or 
jealousy, frenzying its subject with a rush of blood 
upon the brain, nor does it appear that there were 
what are commonly known as insane hallucinations, 
except the specific question of alleged divine com- 
mand to shoot; nor does it appear that there were 
epileptic seizures and suspensions of consciousness; 
nor have we had any suggestion of a diseased con- 
dition of the cells or fibres of the brain, so far as 
the case has yet been developed by the evidence. 
The case presented is that of a shiftless, willful, 
petulent, impracticable lawyer, living a roving and 
impecunious life, too unreliable to fit into the har- 
ness of society — always kicking over the traces— 
too full of ideas to be contented to work, and his 
ideas, being those of an undisciplined and unre- 
strained mind, worthless to himself and to every- 
body else; seeking to live by his wits, but not 
having wit enough, and eking out a precariots ex- 
istence merely by other people’s want of wit. Given 
this disposition and habit, with a competent knowl- 
edge of the unlawfulness as well as the wrong of 
killing, with capacity to anticipate arrest and incar- 
ceration and to fear violent retribution, with a mo- 
tive for animosity, and a reluctance to homicide 
that required to be overcome by resolution — the 
question apparently is, whether such a case is a case 
of freedom from criminal responsibility? * * * 
The alleged special delusion which Guiteau assigns 
as the cause of his act cannot, of course, avail him; 
and the only substantial question seems to be, 
whether extreme recklessness, heedlessness and in- 
difference to moral obligations, can amount, with- 
out disease of the brain or idiocy, to incapacity for 
criminal intent.” 
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The editor of the Buffalo Express cannot sleep for 
thinking of the laurels of the lawyers. He thinks 
that our legislatures are too largely made up of law- 
yers. Looking at the quantity and quality of legis- 
lation we should be sorry to believe this. The 2v- 
press says: ‘* But let usturn tothe census, In 1875 
there were in this State 1,275,372 male persons en- 
gaged in the various occupations by which a liveli- 
hood is earned. Of these only 7,318 were lawyers 
— though that was about 7,000 too many. Figuring 
out the percentage, we find that only .00573 of the 
male working population — or 5 3-4 in each thou- 
sand — earned their bread by rubbing other peo- 
ple’s ears and fighting their battles in the long drawn 
and costly ways provided by the law. But 37} per 
cent, or 375 in a thousand, of the senators were law- 
yers, and 25 per cent, or 250 in a thousand, of the 
assemblymen. The proportion of lawyers was more 
than 65 times greater in the Senate and 45 times 
greater in the Assembly, than in the general mass of 
the population.” These figures sound very alarm- 
ing. But when we sift out of the total number of 
males the number of those who would be conceded 
to be fit for law-making, the alarm subsides. As 
the Hvening Journal adroitly points out, a very large 
proportion of the males is composed of persons 
manifestly unfit for such an office; for instance, of 
apprentices, boot-blacks, chimney-sweeps, domestic 
servants, employees of hotels and restaurants, jani- 
tors, scavengers, rag-pickers, laborers, messengers, 
white-washers, ‘‘ drummers,” bar-keepers, draymen, 
hackmen, teamsters, car-drivers, porters, wood-chop- 
pers, and the like. There is a tradition in society 
that lawyers are (or ought to be —which amounts 
to the same thing) the fittest persons to propose and 
draft laws. Undoubtedly there has been too great 
a preponderance of lawyers in legislative bodies. 
This has grown and is growing smaller, on the 
whole. We are glad to see the modern tendency 
to infuse farmers, manufacturers, merchants, bank- 
ers, editors, and the like, into our legislatures. All 
the various interests of modern society need legis- 
lative representation, and are having it. It is a 
good thiug for the legal profession, also, to cut off 
a portion of their public patronage. It makes bet- 
ter lawyers, and it allows persons pursuing other 
occupations to share the odium of much of the 
abominable modern legislation. So if the Buffalo 
Express man wants to go to the Legislature, we say 
to the Buffalo people, send him, and leave out some 


lawyer. 


Judge Benedict has decided not to accept the 
proffer of the vacant Court of Appeals judgeship. 
He evidently believes, with Hamlet, that it is better 
to bear the ills he has than fly to others that he 
knows not of. The ills he has consist in a tolerably 
easy life office at about $5,000 a year. The ills he 
knows not of consist in an office for a year, with a 
good chance of not being taken up by the party as 
the candidate at the end of that time, and another 
good chance of not being elected if nominated, and 
a still better chance of working himself to death 





prematurely, and a perfect certainty of going out of 
office if he lives till seventy, and all with a superi- 
ority of honor and income not great enough to make 
amends. Would it not be well for the Governor to 
make sure of an acceptance next time, before throw- 
ing the office at one’s head? It seems a pity to see 
such an honorable office go begging. 


‘*The Advantages of a National Bankrupt Law; 
a paper read at the fourth annual meeting of the 
American Bar Association, by Samuel Wagner, of 
the Philadelphia bar,” has been sent to us. We 
have read it with pleasure. It is a strong argument 
in favor of a uniform and permanent system of 
bankruptcy. We agree with his views of the policy 
of such a system. The only question is of its ad- 
ninistration. On this point, as well as on the whole 
subject, we shall await the report of Senator Ingalls’ 
committee with interest and curiosity. 


The London Law Times, after recalling the praise 
of American law books, by Lord Cockburn, in Scar- 
amanga v. Stamp, 5 C. P. Div. 295-303; 22 Alb. L. 
Jour. 352, remarks: ‘‘It is rather to be feared that 
the appreciation of American law expressed by Sir 
A. Cockburn is not so widely felt in this country as 
should be the case. The writings of Mr. Justice 
Story and some other American legal authors are in 
great esteem, but the manner of appointment of the 
judges in some of the American States, and the 
mode of their tenure of office, have occasioned a 
distrust of their decisions which has to some degree 
extended to the legal precedents of other States in 
which few flaws can be found. Notwithstanding 
however the undoubted existence of such a feeling, 
the late lord chief justice has not been the only one 
of our judges who has recently derived guidance and 
support from the pages of the American reports. In 
Steel v. Dixon, 45 L. T. (N. 8.) 142; L. R., 17 Ch. 825, 
a case which had to do with a point of some consid- 
erable importance in the law of co-sureties, no Eng- 
lish cases much to the point could be produced, but 
Mr. Justice Fry, who decided the case, felt himself, 
as he stated, much strengthened in coming to the 
conclusion to which principle conducted him, by 
the American authorities of Miller v. Sawyer, 30 Vt. 
412, and Hall v. Robinson, 8 Ired. 56, from the judg- 
ments in which cases citations were incorporated by 
the learned judge in his own decision. If this ex- 
ample of research were more frequently followed, 
light would often be thrown upon doubtful points.” 
Lord Campbell, in his journal, speaks of the supe- 
riority of the American text-books. {It is our belief 
that in at least a dozen of our States the decisions 
are not only not inferior to the English in learning 
and soundness, but generally greatly superior in ex- 
pression. This is frequently owing to the habit of 
delivering extemporaneous opinions which prevails 
to some extent in England. Such opinions are 
necessarily diffuse, prolix, tautological and tedious. 
Those of the late Lord Justice James may be ad- 
duced. There is not an English judge living who 
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writes so well as our absent Chief Judge Folger or 
present Judge Finch. The Alabama judges have 
generally been admirable writers. The English 
judges may well study and follow the decisions of 
the highest court of New York, Massachusetts, 
Rhode Island, Maine, Connecticut, Vermont, Penn- 
sylvania, New Jersey, Michigan, Alabama, and other 
States of our Union. 


NOTES OF CASES. 


N Marseilles Manufacturing Co. v. Morgan, Ne- 
braska Supreme Court, Nov. 12, 1881, 10 N. W. 
Rep. 462, in December, 1878, one M., a livery-stable 
keeper, received a span of horses belonging to C. 
to feed and care for, C. retaining the possession, 
and using them daily. M. continued to feed the 
horses until March, 1878. On the first day of Jan- 
uary, 1879, C. executed a mortgage on the horses to 
the Marseilles Manufacturing Company. Held, that 
M., not having retained possession of the horses, the 
lien of the mortgage was superior to his. But in 
Case v. Allen, 21 Kans. 217; 8. C., 30 Am. Rep. 425, 
it was held that an agister’s statutory lien upon cat- 
tle is paramount to that of a prior chattel mortgage. 


A correspondent, writing of our note, ante, 423, 
on a promise by a bankrupt, pending the proceed- 
ings, to pay a debt, asks if the opposite rule does 
not prevail in this State, citing Stillwell v. Coope, 4 
Denio, 225. That case undoubtedly settles the op- 
posite doctrine. The opinion, very short and un- 
considered, relies on the following authorities: 
Roberts v. Morgan, 2 Esp. 736, held that a creditor 
under a former commission of bankruptcy, to whom 
the bankrupt made a promise to pay, after the issu- 
ing of the former commission and before the bank- 
rupt obtained his certificate, is an incompetent wit- 
ness to prove the petitioning creditor’s debt under 
a second commision. Eyre, C. J., said: ‘‘ There 
was no doubt that a bankrupt might bind himself 
by a new promise to pay a debt which would other- 
wise be barred by a certificate under a former com- 
mission. That by the new promise it became a new 
debt.” ‘‘As to the time when the promise was 
made, that makes no difference, for the certificate 
will not avoid any act, or bar any claim, arising be- 
tween the issuing of the commission and the certifi- 
cate.” This doctrine was also held in Briz v. Bra- 
ham, 1 Bing. 281, in a brief opinion, and the case 
of Roberts v. Morgan was recognized briefly in 
Tooker v. Doane, 2 Hall, 538. 


Ez parte Burk, California Supreme Court, October 
31, 1881, 8 Pac. C, L. J. 522, holds that a law com- 
pelling the closing of business places on Sunday is 
not in conflict with the constitutional guarantee of 
freedom of religious profession and worship, nor 


with that exacting uniform operation of laws. The 
court give a learned review of authorities, and con- 
clude as follows: ‘‘ It is too late now to indulge in 
another departure, even if I was inclined to set 





aside the great weight of judicial opinions by which 
Sunday laws have been sustained and enforced. 
But I feel no such inclination. My views are fully 
in accord with those expressed by other judges, and 
regarding the matter from a purely secular stand- 
point, the law is a proper and salutary one. It im- 
poses no restraint upon the conscience of any mem- 
ber of the community; it exacts from no person the 
performance of any religious rights or ceremonies; 
it prescribes no religious faith or belief; a man may 
be an Episcopalian, a Methodist, a Catholic, a He- 
brew, or, if he sees fit, even an Infidel. He may 
worship one God, or a plurality of Gods. He may 
be a Trinitarian or a Unitarian, or he may reject all 
belief in the superintending care of a Divine Provi- 
dence. Sunday laws leave his religious belief and 
practices as free as the air he breathes. It only for- 
bids the carrying on of certain kinds of business on 
a certain day of the week, and the day selected in 
deference to the feelings and wishes of a large ma- 
jority of the community is that day commonly de- 
nominated the Christian Sabbath or Sunday.” 


In Spaulding v. Wakefield’s Estate, 53 Vt. 660, it 
was held it is negligence on the part of an executor 
to deliver a $1,000 U. 8. 5-20 bond, worth at the 
time in all the markets of the country $1,200, to 
each of three legatees in payment of a $1,000 legacy 
to each; and he is liable for the loss. And this is 
so although the executor obtained the value placed 
upon the bonds by the appraisers, and was told by 
the Probate Court that he could so deliver them to 
the legatees for what they were appraised. The 
court said: ‘‘It is well settled that the measure of 
care and diligence which an executor or administra- 
tor is bound to bring to the management and closing 
of the estate, is that which a prudent man would 
exercise under like circumstances. However much 
of good faith and honest intention he may exercise 
in the discharge of his trust duties, unless he also 
exercises this degree of care and diligence, and the 
estate suffers from the lack of it, he is bound to 
make the loss good to the estate. * * * We 
cannot yield to the claim of the plaintiff's counsel, 
that his duty was discharged when he obtained the 
value placed upon the bonds by the appraisers, or 
the amount which the government promised to pay 
the holder. The very fact which he urges, to wit: 
that such obligations were fluctuating in the market, 
bound him to keep informed in regard to their mar- 
ket value, and to use the diligence of a prudent 
man to take advantage of the market, and realize 
the most possible for the estate. * * * He was 
bound to know the law, and if he had doubts about 
his knowledge, or ability, to obtain accurate knowl- 
edge of the degree of care and diligence which he 
was bound to exercise, he should have declined the 
trust. What the Probate Court told him would 
have an important bearing upon his good faith in 
the transaction, if that were the only element en- 
tering into the determination of his liability. As 
these bonds were interest-bearing securities, the 
plaintiff was properly charged with interest on the 
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amount of the over-payment of the legacies. Be- 
sides, it would have been his duty to have exercised 
this same degree of care and diligence to have kept 
the overplus at interest. His act which occasioned 
the loss, put it out of his power to exercise this de- 
gree of care and diligence in placing the overplus 
at interest.” 


In Potts v. N. Y. & N. E. R. Co., Massachusetts 
Supreme Court, October, 1881, Mass. L. Rep., it was 
held that the second of two connecting carriers of 
goods has a lien for the first carrier’s charges as well 
as his own (Briggs v. B. & L. R. Co., 6 Allen, 246); 
and that delivery of part of the goods, without ex- 
acting the charges, does not waive his lien upon the 
rest, unless a contrary intent isshown. WN. H. & N. 
R. Co. v. Uampbeli, 128 Mass. 104; 8. C., 36 Am. 
Rep. 360. (The like doctrine was held as to a lien 
for labor, by the Pennsylvania Supreme Court, Octo- 
ber, 1880, in Hensel v. Noble.) The court also held 
that this lien was as against the right of stoppage 
in transitu. On this point the court said: ‘The 
right of stoppage in transitu is an equitable exten- 
sion, recognized by the courts of common law, of 
the seller’s lien for the price of goods of which the 
buyer has acquired the property, but not the posses- 
sion. Blowam v. Sanders, 5 B. & C. 941; Rowley v. 
Bigelow, 12 Pick. 307. This right is indeed para- 
mount to any lien, created by usages or by agree- 
ment between the carrier and the consignee, for a 
general balance of account. Oppenheim v. Russell, 
3B. & P. 42. But the common-law lien of a car- 
rier upon a particular consignment of goods arises 
from the act of the consignor himself in delivering 
the goods to be carried; and no authority has been 
cited, and no reason offered, to support the position 
that this lien of the carrier upon the whole of the 
same consignment is not as valid against the con- 
signor as against the consignee.” 


—_——__>—__——— 


OBSTRUCTION OF STREETS AND SIDE- 
WALKS. 





N State v. Berdetta, 73 Ind. 185, it was held that 
a fruit stand, a permanent structure, materially 
encroaching upon the sidewalk of a public street in 
a thickly inhabited part of a city, is an indictable 
nuisance, whether it essentially interferes with the 
comfortable enjoyment of the sidewalk or not. 
Judge Elliott makes a learned review of the author- 
ities on this topic, and fully substantiates the hold- 
ing, in an opinion upon a petition for a rehearing as 
well as upon the first argument. The cases exactly 
in point are very few, but in Com. v. Wentworth, 1 
Brightly N. P. 318, the court declared the act of 
placing a fruit stand upon the sidewalk of a city to 
be a public nuisance. Judge Elliott observes: ‘We 
are told that numerous encroachments have been 
made upon public sidewalks by stairways, basement 
railings, and the like, under the belief that such 
encroachments are not nuisances, per se. We can- 
not say what belief persons act upon in appropri- 
ating public property, but we can say that there can 





be no reasonable foundation for a belief that one 
may seize upon the property of another and appro- 
priate it to his own use, even though that other be 
the public.” He draws a Gistinction between the 
temporary occupancy of streets for commercial or 
building purposes and their permanent obstruction, 
but observes that even such temporary use may go 
to the extent of becoming a public nuisance. 

There can be no doubt that the public have a 
right to a clear highway throughout its whole 
width. Thus, in Davis v. Mayor, 14 N. Y. 524, it is 
said: ‘‘Any permanent or habitual obstruction in 
a public street or highway is an indictable nuisance, 
although there be room enough left for carriages to 
pass.”” So of stones, etc., placed on the untravelled 
part of the highway, Com. v. King, 13 Metce. 115. 
So of steps projecting into and obstructing the 
highway, Com. v. Blaisdell, 107 Mass. 234. 

In Reg. v. United Kingdom Telegraph Company, 
31 L. J. 167, where telegraph poles on the outer 
edge of a highway were held nuisances, the court 
said: ‘It is enough that the posts stand in the 
way of those who may choose to go there.” In 
King v. Wright, 3 B. & Ad. 681, it issaid: ‘‘I am 
strongly of opinion, when I see a space of fifty or 
sixty feet through which a road passes between in- 
closures set out under act of Parliament, that unless 
the contrary be shown, the public are entitled to 
the whole of that space, although from motives of 
economy perhaps the whole of it has not been kept 
in repair.” See, also, Rew v. Lord Grosvenor, 2 
Stark. 448; Queen v. Betts, 16 Q. B. 1022, where it 
is held that ‘‘any permanent or habitual obstruc- 
tion in a public street or highway is an indictable 
nuisance, although there be room enough left for 
carriages to pass.” 

The street or sidewalk cannot be habitually used 
for business purposes, such as the delivery of dis- 
tillery slops through pipes, People v. Cunningham, 
1 Den. 524; or for wagons continually standing to 
receive goods, King v. Russell, 6 East, 427; or for 
sawing timber, Rex v. Jones, 3 Camp. 230; or for 
receiving barrels from a cider press, Dennis v. Cip- 
perly, 17 Hun, 69. These cases speak of a continu- 
ous and unreasonably obstructive use. A temporary 
and necessary use, such as the delivery of barrels 
from wagons on skidds across the sidewalk, is per- 
missible, provided a sufficient space is left on the 
other side of the roadway, Matthews v. Kelsey, 58 
Me. 56. In Goldsmith v. Jones, 43 How. Pr. 415, 
the plaintiffs, who occupied a store adjoining the 
defendant’s, built a box around a telegraph pole, 
projecting two and a half feet on the sidewalk, 
using it as a sign; the defendant obliterated the 
names on the box; Aeld, a malicious trespass. The 
court say the only allowable act of abating would 
be the removal of the box, and this could not be 
justified unless it specially incommoded the defend- 
ant’s use of the street or sidewalk. A man has no 
right to stand on the sidewalk in front of a house 
five minutes and use abusive language toward the 
owner, Adams v. Rivers, 11 Barb. 390; nor warn the 
public away from another’s shop, as with a placard 
inscribed, ‘‘ beware of mock auctions.” Gilbert v. 
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Mickle, 4 Sandf. Ch. 357. Nor has he any right to 
display such goods or signs in his shop or its win- 
dows, as to collect a constant crowd on the side- 
walk, obstructing public travel, as, for example, 
satirical effigies, Rer v. Carlile, 6 C. & P. 627; but 
in Barling v. West, 29 Wis. 307; 8. C., 9 Am. Rep. 
576, where the municipal law required fourteen feet 
in width of sidewalk, with the outer ten feet clear 
of obstructions, and a man put a lemonade stand 
within the four feet, and crowds gathered outside, 
obstructing the public travel, he was held justifia- 
ble. And in Matthews v. Kelsey, 58 Me. 56; S. C., 
4 Am. Rep. 248, it was held that the owner of a 
warehouse located on a street through which a rail- 
road runs, has the right to unload goods from cars 
standing on the track, by means of skidds extend- 
ing from the car to the warehouse, provided there is 
ample room to accommodate travel on the other side 
of the street, and the time occupied in unloading is 
reasonably short. 

In Turner v. Holtzman, 54 Md. 148, it was held 
that a stage-coach, stopping for an unreasonable 
time on a public highway, in front of and obstruct- 
ing the entrance of a camp-meeting ground, might 
lawfully be ‘‘moved on” by the persons in charge 
of the ground. The court said: ‘Persons have 
a right to travel over public streets and roads, 
stopping only for necessary purposes, and then only 
for a reasonable time. Stage coaches may stop to 
set down and take up passengers, as this is neces- 
sary for the public convenience; but this must be 
done in a reasonable time. A person travelling on 
the highway must do so in such a way as not un- 
necessarily or unreasonably to impede the exercise 
of the same right by others; and if he does not ex- 
ercise this right in a reasonable manner, he is guilty 
of a nuisance. Rex v. Cross, 3 Camp. 226; Rex v. 
Jones, id. 230; People v. Cunningham, 1 Den. 524; 
Wood on Nuis., § 529. The proof in this case 
clearly shows that the coach of the appellee, by re- 
maining in the highway, under the circumstances as 
testified to by nearly all the witnesses on both sides, 
obstructed the travel over it for an unreasonable 
time, and was a public nuisance. Without stopping 
to inquire whether any one whose rights are not in- 
jured or interfered with by a public nuisance may 
abate it, about which there is some conflict in the 
decisions, there can be no doubt whatever that any 
person whose rights are injured or interfered with 
may abate it, provided its abatement does not in- 
volve a breach of the peace.” 

As to action for obstruction to highway, see Mi- 
laskey v. Foster, 6 Or. 878; 8. C., 25 Am. Rep. 531, 
and note, 533. 

In Hawkins y. Sanders, Michigan Supreme Court, 
January 28, 1881, the court said: ‘‘ Hawkins, who 
owns a hotel building in Ypsilanti, filed his bill to 
restrain defendant, who owns a neighboring store 
building, from maintaining a wooden awning in 
front of his premises. The complainant’s theory 
seems to be that this is a public nuisance, which in- 
juriously affects him specially. The awning is so 
far as we can see no more of a nuisance than it 
would have been if made of any other material, and 





it was not as shown from the evidence such a struct- 
ure as any court would regard as a public injury or 
grievance. It was such as was used habitually in 
other parts of Ypsilanti as well as elsewhere, and 
was recognized by the city ordinances as not objec- 
tionable. It was therefore no more than a lawful 
use of defendant’s own property. The special 
grievance complained of is simply that it obstructs 
the view of the sidewalk and a portion of the street. 
The testimony does not indicate that there was any 
very well-founded objection in fact to the awning, 
and there is no legal objection to it.” 

See Cushing v. City of Boston, 128 Mass. 330; 8. 
C., 35 Am. Rep. 383, and note, 386. 

In Averett v. City of Council Bluffs, 46 Iowa, 66, it 
was held that shade trees in a street are not a pub- 
lic nuisance. (The court remark: ‘That an ob- 
struction, whether it be a tree or something else, in 
a highway or street, is or may be a nuisance, there 
is no doubt — the statute so declares. But it must 
amount to an obstruction to the travelling public.”) 
To same effect, Clark v. Dasso, 34 Mich. 86. 


——_—__»—_—_——_ 
TAXATION DUE PROCESS OF LAW. 


UNITED STATES SUPREME COURT, NOVEMBER 7, 1881, 


KELLY v. City OF PITTSBURGH. 


In this country and in England, the ities of gover t, 
the nature of the duties to be performed, and custom and 
usage, have established a procedure in regard to the levy 
and collection of taxes which differs from proceedings in 
courts of justice, but which is still due process of law, 
within the meaning of the Constitution. 

What parts of a State shall, for local purposes, be governed 
by a county, a town, or a city government, and the char- 
ter of the land included in each, are matters of detail 
within the legislative discretion. 

When the taxes levied by a city are clearly for a proper public 
purpose, and are authorized by the State law, though some 
of the property assessed be farm land within the city, this 
court cannot say that such a statute deprives the owner of 
his property without due process of law. 





N error to the Supreme Court of the State of Penn- 
sylvania. The opinion states the case. 


Mier, J. This case is brought before us by a writ 
of error to the Supreme Court of Pennsylvania. 

The plaintiff in error, James Kelly, is the owner of 
eighty acres of land which prior to the year 1867, wasa 
part of the township of Collins, in the county of Alle- 
ghany, in that State. In that year the Legislature of 
Pennsylvania passed an act by virtue of which, and the 
subsequent proceedings under it, this township became 
a part of the city of Pittsburgh. The authorities of 
that city assessed the land in question for the taxes of 
the year 1874, at a sum which the plaintiff asserts to be 
enormously beyond its value, and which he alleges is 
almost destructive of his interest in the property. 
The taxes thus assessed are divisible into two classes, 
namely, those assessed for State and county purposes 
by the county of Alleghany, within which Pittsburgh 
is situated, and those assessed by the city for city 
purposes. 

The laws of Pennsylvania allow an appeal from the 
original assessment of taxes to a board of revision, and 
Mr. Kelly took auch appeal, with what success does 
not distinctly appear. The result however was unsat- 
isfactory to him and he brought a suit in equity in the 
Court of Common Pleas of the State to restrain the 
collection of the tax by the city authorities. There 
was an answer to this bill, a replication and a reference 
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to a master, on whose report that court dismissed the 
bill, and the decree was affirmed on appeal by the Su- 
preme Court of the State. 

To that judgment of affirmance this writ of error is 
prosecuted, and the transcript of the record, as the act 
of Congress requires, is accompanied by assignments 
of error, seven in number. All of these except two 
have reference to exceptions to the report of the mas- 
ter in regard to matters of which this court has no 
jurisdiction. Those two however assail the decree of 
the State court on the ground that it violates rights 
of the plaintiff guaranteed to him by the Constitution 
of the United States, and as the same points were 
relied on in the Supreme Court of the State, it be- 
comes our duty to inquire whether these allegations of 
error are well founded. They are as follows: 

First. The Supreme Court of Pennsylvania erred in 
sustaining the authority of the city of Pittsburgh to 
assess and collect taxes from complainant’s farm Jands 
for municipal or city purposes, such exercise of the 
taxing power being a violation of the rights of com- 
plainant as guaranteed to him by article V of amend- 
ments to the Constitution of the United States. 

Second. The Supreme Court of Pennsylvania erred 
in sustaining the authority of the city of Pittsburgh to 
assess and collect taxes from complainant's farm lands 
for municipal or city purposes, such exercise of the 
taxing power being a violation of the rights of com- 
plainant as guaranteed to him by article XIV, section 
1, of the amendments to the Constitution of the United 
States. 

As regards the effect of the fifth amendment of the 
Constitution, it has always been held to be a restric- 
tion upon the powers of the Federal government and 
to have no reference to the exercise of such powers by 
the State governments. See Withers v. Buckley, 20 
How. 8; Davidson v. New Orleans, 6 Otto, 97 We 
need therefore give this assignment of error no further 
consideration. But this is not material as the pro- 
vision of section 1, article XIV, of the amendments 
relied on in the second assignment of errors contains 
a prohibition on the power of the States in language 
almost identical with that of the fifth amendment 
above referred to. That language is that ‘‘no State 
shall * * * deprive any person of life, liberty or 
property without due process of law.” 

The main argument of counsel for plaintiff in error, 
the only one to which we can listen, is that the pro- 
ceeding in regard to the taxes assessed on plaintiff's 
land does deprive him of his property without due 
process of law. 

It is not asserted that in the methods by which the 
value of plaintiff's land is ascertained for the purpose 
of this taxation there is any departure from the usual 
modes of assessment. Nor that the manner of ap- 
portioning and collecting the tax is unusual or mate- 
rially different from those in force in all communities 
where land is subject to taxation. In these respects 
there is no charge that the method pursued is not due 
process of law. Taxes have not as a general rule in 
this country since its independence, nor in England 
before that time, been collected by regular judicial 
proceedings ina court of justice. The necessities of 
government, the nature of the duty to be performed, 
and the customary usages of the people, have estab- 
lished a different procedure, which in regard to that 
matter is and always has been due process of law. 

The tax in question was assessed and the proper offi- 
cers were proceeding to collect it in this way. 

The distinct ground on which this provision of the 
Constitution of the United States is invoked is that 
the eighty acres of land of the defendant is and always 
has been used as farm land, for agricultural use only. 
and cannot for that reason be subjected to taxation 
for ordinary city purposes. That to do this is to de- 


prive him of his property without due process of law. 





It is alleged, and probably with truth, that the esti- 
mate of the value of his land for taxation is very 
greatly in excess of its true value. Whether this be 
true or not we cannot here inquire. We have so often 
decided that we cannot review and correct, in this 
court, the errors and mistakes of the State tribunals 
on that subject, that we can only refer to those decis- 
ions without a restatement of the argument. State 
Railroad Tax cases, 92 U. 8. 575; Kennard v. Morgan, 
id. 481; National Bank v. Kimball, 103 id. 732; David- 
son v. New Orleans, 96 id. 97; Kirtland v. Hotchkiss, 
100 id. 491; Missouri v. Lewis, 101 id. 22. 

But passing from the question of the administration 
of the law of Pennsylvania by her aut iorities, the 
argument is that the law itself is in conflict with the 
Constitution in the matter already mentioned. 

It is not denied that the Legislature could rightfully 
enlarge the boundary of the city of Pittsburgh so as 
toinclude the defendant’s land. If this power were 
denied, we are unable to see how such denial could be 
sustained. What portion of a State shall be within 
the limits of a city and governed by its authorities and 
its laws has always been considered to be a proper sub- 
ject of legislation. How thickly or how sparsely the 
territory must be settled so organized into a city must 
be one of the matters within the discretion of the 
legislative body. Whether its territory shall be gov- 
erned for local purposes by a county, city or township 
organization, is one of the most usual and ordinary 
subjects of State legislation. 

It is urged however with much force that though 
land of this character, land which its owner has not 
laid off into town lots, but which he insists on using as 
agricultural land, through which no streets are run or 
used, cannot be, even by the Legislature, subjected to 
the taxes of a city, the water tax,the gas tax, the 
street tax, and others of similar character. The rea- 
son for this is said to be that such taxes are for the 
benefit of those in a city whoown property within the 
limits of such improvements and who use or might use 
them if they choose, while the owner of this land reaps 
no such benefit. Cases are cited from the higher 
courts of Kentucky and Iowa where this principle is 
asserted, and where those courts have held that farm 
lands in a cityare not subject to the ordinary city 
taxes. 

It is no part of our duty toinquire into the grounds 
on which those courts have so decided. They are 
questions which arise between the citizens of those 
States and their own city authorities, and afford no 
rule for construing the Constitution of the United 
States. 

We are also referred to the case of the Loan Asso- 
ciation v. Topeka, 20 Wall. 662, and the assertion 
there of the doctrine that taxation which is not fora 
public use is an unauthorized taking of private prop- 
erty though sanctioned by a State statute. 

We are unable to see that the taxes levied on plaint- 
iff's property were not for a public use. Taxes for 
schools, for the support of the poor, for protection 
against fire, for water-works—these are the specific 
taxes found in the list complained of. We think it 
will not be denied by any one that these are public 
purposes; purposes in which the whole community 
have an interest, for which by common consent prop- 
erty-owners everywhere in this country are taxed. 

There are items styled city tax and city buildings, 
which, in the absence of any explanation, we must 
suppose to be for the good government of the city, and 
for the construction of such buildings as are necessary 
for municipal purposes. Surely these are all public 
purposes; and the money so to be raised is for public 
use. No item of the tax assessed against plaintiff is 
pointed out as intended for any other than a public 
use. 

It may be true that plaintiff does not receive the 
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same amount of benefit from some of these taxes, or 
from any of them, as do citizens living in the heart of 
the city. It probably is true, from the evideuce found 
in this record, that his tax bears a very unjust relation 
to the benefits received as compared with its amount. 
But who can undertake to adjust with precise accu- 
racy the amount which each individual in an organized 
civil community shall contribute to sustain the organ- 
ization? Or to insure iu this respect absolute equality 
of burden, and fairness in its distribution among those 
who must bear it? 

We cannot say judicially that Mr. Kelly received no 
benefit from the city organization. These streets, if 
they do not penetrate his farm, lead to it. The water- 
works will probably reach him some day, and may be 
near enough to him now to serve him on some occa- 
sion. The schools may receive his children, and in 
this regard he can be in no worse condition than those 
living in the city who have no children, and yet who 
pay for the support of the schools. Every man in a 
county, a town, a city, a State, is deeply interested in 
the education of the children of the community, be- 
cause his peace and quiet, his happiness and prosperity 
are largely dependent upon the intelligence and moral 
training which it is the object of public schools to 
supply to the children of his neighbors and associates, 
if he has none himself. 

The police government, the officers whose duty it is 
to punish and prevent crime, are paid out of the taxes. 
Has he no interest in their protection, because he lives 
further from the court-house and police station than 
some others? 

Clearly however these are matters of detail within 
the legislative discretion, aud therefore of power in the 
law-making body within whose jurisdiction the parties 
live. This court cannot say in such cases, however 
great the hardship or unequal the burden, that the tax 
collected for such purposes is taking the property of 
the tax payer without due process of law. 

These views have heretofore been announced by this 
court in the cases of Kennard v. Morgan, 92 U. S. 481; 
State Railroad Tax cases, id. 575; Kirtland v. Hotch- 
kiss, 100 id. 491; McMillan v. Anderson, 95 id. 37. 

In the case of Davidson v. New Orleans, 96 id. 97, 
the whole of this subject was very fully considered, 
and we think it is decisive of the one before us. 

The decree of the Supreme Court of Pennsylvania 
is affirmed. 

NEGLIGENCE — UNSAFE WHARF — LIABIL- 
ITY OF WHARF OWNER TO CUSTOMS 
OFFICER INJURED. 





MAINE SUPREME JUDICIAL COURT, JUNE 6, 1881. 


Low v. GRAND TRUNK RAILWAY Co. 


The owners of a wharf where foreign laden vessels discharge, 
are liable to customs officers who are required to visit the 
premises in the performance of their duties, for personal 
injuries received while in the exercise of due care, because 
of the unsafe or unsuitable condition of the wharf. 

A customs officer whose duty is to watch for smugglers and 
prevent smuggling, may be in the exercise of due care, 
when in the course of his duty he passes over a wharf, 
where a foreign laden vessel is lying, in the night time and 
without a lantern. 

Where duty requires one to be concealed, as when watching 
for smugglers and evil-doers in the night time, the fact 
that he does not carry a light is not contributory negli- 
gence in an action for damages sustained by the negli- 
gence of one whose business imposed the duty upon the 
plaintiff. 


CTION to recover damages for a personal injury. 


Plaintiff was a night inspector of customs in the 
Portland custom house. On the night of December 


16, 1878, he was ordered by the collector to look after 





smuggled goods from the English steamer Brooklyn, 
lying at the defendant’s wharf. While passing over 
that wharf in the performance of that duty he fell 
into a slip about eight feet deep and received the 
injury for which damages were sought to be recovered. 
The wharf was used at the time as a coal wharf, and 
the slip was for the purpose of wheeling coal on board 
steamers. It was admitted that there was no light 
nor railing around the slip at the time of the acci- 
dent. 

At the trial the court instructed the jury: “If you 
find upon the evidence that the presence of an English 
steamer at that point offered facilities for smuggling, 
and that this was a danger against which it was proper 
for customs officers and for plaintiff, in regular dis- 
charge of their duty, to be present to watch, and if 
you find that plaintiff was there in discharge of that 
duty with reference to that steamer, then I instruct 
you for the purposes of this trial, that an implied in- 
vitation on the part of defendant to the plaintiff might 
fairly arise from the character of the business con- 
ducted there, and from the character of plaintiff's 
duties.” 

The defendant requested the court to instruct the 
jury: That if the plaintiff, at the time of his injury, 
was not upon the wharf upon any business connected 
with the unloading of the coal, or with any business 
for which the premises could be or were legally used, 
he is not entitled to recover. Which instruction the 
court declined to give. Defendant excepted to the 
instruction and refusal. 

The jury returned a verdict for plaintiff for $3,500. 
Plaintiff moves to set aside the verdict. 


D. W. Fessenden and Webb & Haskell, for plaintiff. 
J. E.and EF. M. Rand, for defendant. 


Barrows, J. The counsel for defendants, while 
recoguizing as sound law the general principle that 
‘“‘an owner is bound to keep his premises in a safe 
and suitable condition for those who come upon and 
pass over them, using due care, if he has held out any 
invitation express or implied, by which they have been 
led to enter therein,” stoutly content that this custom 
house officer, who on the night of the accident was 
upon the defendants’ wharf, in the regular course of 
his duty to watch for smugglers and prevent smug- 
gling from the steamer which was just hauling into the 
dock there from a foreign port, had no such invitation, 
but was a mere licensee. We cannot so regard him. 
His presence there was made necessary by the busi- 
ness to which the defendants had devoted their 
wharf, the reception of cargoes from foreign going 
vessels. 

Plaintiff contends (and we think rightly both upon 
fact and law) that ‘the true statement of their (de- 
fendants’) use and maintenance of the wharf is, that 
it was a wharf for the mooring of ships or vessels 
coming into port with cargoes from foreign lands, and 
subject to the regulations prescribed by law for such 
vessels. By putting their wharf to that use they 
assumed the responsibility of keeping it in a proper 
and suitable condition for the safe access of all persons 
whom that use required to come upon it. The busi- 
ness to which they devoted their property, under the 
laws of the United States, called for the presence of 
the plaintiff (a night inspector at the custom house) 
there.”’” His business was with a vessel which had 
arrived from a foreign port within the jurisdiction of 
the United States, and was not fully unladen, and his 
duty was to attend to every kind of commodity which 
might be on board. His right to visit the premises 
while that vessel was there was not merely the right 
of visiting in reference to the business for which the 
premises could lawfully be used. One of the most 
important portions of his duty was to go there to 
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prevent the use of the premises illegally. He might 
lawfully conduct his visits as to time and manner in 
the way best calculated to detect and prevent smug- 
gling. 

If it were ever possible, itis too late now to attempt 
to limit the liability in such cases, as defendants’ 
counsel would have us, strictly ‘‘to persons coming 
there to transact the business to which the wharf was 
appropriated.’’ Numerous authorities go farther and 
charge the owner with a duty to those who come on 
his premises upon legitimate business connected by 
no means directly with that to which the structure is 
appropriated. 

Thus, one who came only to vend his own wares to 
the officers of a vessel lying in a dock, was regarded as 
entitled to the protection of an implied invitation 
from the Docks company, though it was urged that 
he was not on board on the ship’s business. Smith v. 
London & St. Catherine’s Dock Co., 3 L. R. C. P. 326. 

In Stratton v. Staples, 59 Me. 95, the only errand 
which the plaintiff had at the drug store was to in- 
quire for the defendant’s place of business, which she 
had passed in the darkness before coming to the in- 
sufficiently guarded roll-way into which she fell. She 
had no occasion to go to the drug store to “ transact 
the business to which it was appropriated.”’ 

A railroad company owe a duty, in the matter of 
making the access to their station safe, to the hackman 
plying his vocation there to meet the trains as well as 
to the passengers from whom they derive a profit. 
Tobin v. P. S. & P. R. R. Co., 59 Me.'183. ‘ 

So do the owners of a private wharf to one employed 
tocarry the mail from a steamboat to whose proprie- 
tors the owners of the wharf had let a part of it; and 
this not on the ground of any contract between them 
and the plaintiff, but because of the duty which the 
law imposed upon them, to make and keep their wharf 
safe for all who were on it for a lawful business pur- 
pose, so long as they should permit it to be open and 
used. Wendell v. Baxter, 12 Gray, 494, citing: Collett 
v. London & N. W. Railway Co., 16 Ad. & El. 984, 
where the defendants were held liable for an injury 
suffered by an agent of the post-office, whom the 
postmaster-general required them to carry; Earle, J., 
remarking: “‘The defendants have a public duty to 
perform in conveying the servants of the public 
safely.’’ 

So here. The company owe a duty to all public 
officers whose attendance there is made necessary by 
the business carried on at theirwharf. Itis toosubtle 
a distinction to say, that though an invitation to the 
customs officer whose duty it was to look after the 
landing of the coal which the steamer was about to 
discharge, might perhaps be implied, it cannot be to 
one whose presence was needful to prevent the frauds 
on the revenue, for which the arrival of any foreign 
going vessel, whatever her cargo, affords facilities. 1t 
avails nothing to say that the owners had not dedi- 
cated their wharf to smuggling and did not invite the 
plaintiff to come there to preventit. They had dedi- 
cated their wharf to the use of vessels bringing mer- 
chandise from foreign ports, and without watchfulness 
on the part of the customs officers it was sure to be 
misused. The owners of places used for public enter- 
tainments do not dedicate them to pickpockets or 
mobs, but they none the less owe a duty to the police- 
man who attends when there is a great crowd to pre- 
vent violence and depredation. The instruction given 
by the presiding justice with respect to the circum- 
stances which it was necessary for the jury to find in 
order to constitute an implied invitation to plaintiff, 
seems to have been carefully considered and affords 
the defendants no ground for complaint. It follows 


that the requested instruction was rightly refused. 
Under the motion to set aside the verdict as against 
evidence, defendants’ counsel present with much force 





two points which always arise in cases of this descrip- 
tion. 1. That defendants were guilty of no negligence 
in omitting to place a railing at the sides of the gang- 
way into which the plaintiff fell, or a light to show 
where it was. 2. That plaintiff's injury was caused by 
his own negligence. We have given to the position, 
taken in defense, the deliberate consideration which 
their importance merits. 

We remark in the first place, that both questions 
were for the jury, and their conclusions are not to be 
set aside unless it is found that they were manifestly 
wrong. 

1. Was it a defect to leave this gangway, cutting the 
direct passage along the wharf transversely, and six 
or eight feet deep where the plaintiff fell, without a 
railing at its sides, or alight at night, when a newly 
arrived ship was lying there? 

Everything which the defendants’ counsel have said 
in support of their position that there was no negli- 
gence in so doing might be said with equal force in 
respect to the rollway cutting transversely the plat- 
form in front of the defendant's block of stores in 
Stratton v. Staples, 59 Me. 94. The question is, did a 
reasonable regard for the safety of those whom the use 
to which the defendants had devoted their wharf 
might be expected to bring there, require something 
in the way of safeguard at this gangway? 

In principle the case is the same as all others (and 
they are numerous), arising from injuries received in 
unguarded elevators and other arrangements and con- 
trivances for business purposes in business places. In 
Indermaur v. Dames, 2 L. R. C. P. 311, though the 
unfenced shaft through which the plaintiff fell on 
defendant’s premises was const‘ucted in the manner 
usual in the defendant’s business, the defendant was 
not exonerated, as it appeared that the shaft could, 
when not in use, have been ,fenced without injury to 
the business. 

The case is an instructive one, as reported from the 
Exchequer hamber, ubi supra, and also in the dis- 
cussion upon the rule to set aside the verdict and 
grant a new trial inthe Common Pleas,1 L. R. C. P. 
274. In fitting up a place for business purposes, one is 
at liberty to consult his own convenience and profit, 
but not without a reasonable regard for the safety of 
those whom his operations bring upon his premises, 
upon lawful business errands. In particular, everything 
which may operate as a trap or pitfall for those not 
familiar with the place or moving in a dim light, is to 
be avoided, if reasonable care will accomplish security 
to life and limb in that respect. Counsel ask in sub- 
stance, why call upon the defendants to fence this 
gangway more than the sides or end of the wharf? It 
is a sufficient answer that arailing at the sides and 
end would, even if movable, be likely to be an unrea- 
sonably troublesome obstruction to the business for 
which the wharf was prepared, and it would certainly 
be from itsextent unreasonably expensive to maintain. 
Not so in either respect at the gangway. 

Nor is there so great a liability to accident at the 
sides or end as there is in such a gangway, midway, 
where one’s eye catches a sense of security from seeing 
in an uncertain light the bulk of the wharf and of the 
vessel lying beside it extending before him. Consid- 
ering how easy it would have been by means of asingle 
piece of railing, fitted upon posts of proper height, 
movable like those at railroad crossings if desired, to 
guard against any such mischief as happened here, we 
think the jury did not err in saying that a reasonable 
regard for the safety of human beings required the 
defendants either to put it there or take some other 
means to warn a man, engaged as the plaintiff was, of 
danger at the gangway. 

II. The question as to contributory negligence on 
the part of the plaintiff was a more doubtful one. 

Defendants’ counsel put the dilemma thus: “If the 
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night is light enough to see the gangway, no railing or 
light is necessary to enable a person to avoid it, and if 
the night is too dark to allow of its being seen, then a 
person groping around in the dark and unconsciously 
walking into it is guilty of such uegligence as to pre- 
clude him from recovering.” But if this plausible 
statement is absolutely correct, there never can be an 
accident of this description for which the injured party 
can recover. The idea seems to be that there is no 
necessity for any precaution on the part of the wharf 
owners, because constant vigilance on the part of 
those who come there when it is light enough to see 
the danger will enable them to avoid it; and duty or 
no duty, they must not come without a light in the 
night time, or they will be set down as wanting in 
ordinary care, and so forfeit their right to protection 
or compensation. The argument establishes, if any- 
thing, too much. The questions are not of a character 
to be disposed of by a little neat logic. They are 
rather, as remarked by the court in Elliott v. Pray, 10 
Allen, 384, ‘‘ questions which can be best determined 
by practical men on a view of all the facts and circum- 
stances bearing on the issue.’’ No such sweeping 
syllogism as this presented by defendants’ counsel can 
be adopted as a rule of decision. A man may be 
deceived by a half light, such as is described in the 
testimony here, and using due care himself may meet 
with an accident by falling into achasm where he was 
not bound to expect to find one unguarded, and in 
such case, if he is not a mere licensee or trespasser, and 
the owner of the premises owes him a duty, he is 
entitled to his remedy. 

It is noticeable that in arguing this point on the 
motion, the learned counsel for defendants fall back 
in part upon their original contention that the customs 
officer ** was obliged to move about at his own peril.” 
Not so. His duty carried him there in consequence 
of, and in connection with the business which defend- 
ants had established there. The jury probably thought 
that if he went as a section of a torchlight procession 
he might as well have stayed at home; that he was not 
in search of an honest man, and had no need of a lan- 
tern; that if would take a cordon of custom house 
officers, exbibiting themselves with lanterns, numer. 
ous enough to surround the vessel constantly from 
the time she hauled into the wharf till she was un- 
loaded, to prevent the mischief, while prudently con- 
ducted observation by one or two watching at the 
right times and seasons without making their presence 
known, would answer the same purpose. Seeing that 
the defendants did owe a duty to the public officer, 
and seeing too how easily they might, to all appear- 
ance, by alittle precaution, have prevented his being 
made acripple, if the ‘* practical men” before whom 
the case was tried made allowances for the liability of 
the human senses to deception in a dim light, and 
acquitted him of a want of ordinary care in the premi- 
ses, we are not satisfied that the conclusion they 
reached on this question of contributory negligence is 
so plainly unjustifiable as to require us to send the 
case to anew trial. 

No complaint is made as to the amount of damages. 

Motion and exceptions overruled. 





-s 
PAYMENT BY NOTE OF THIRD PARTY. 








PENNSYLVANIA SUPREME COURT, OCT. 3, 1881. 


HuNTER v. Movu.u. 


II. was indebted to M. and being pressed for payment replied 
that he had no money, but had the promise of a note for 
four months from a firm, that he would give to M. to get 
discounted and use the money. At the request of H. who 
said he would see the note was paid, M, took from the firm 








its note payable to himself and had it discounted. A. did 
not indorse the note. At maturity the note was not paid, 
but M. accepted two drafts of the firm, each for one-half 
the amount of the note, payable at a subsequent date. 
One draft was paid, the other was not. Held, that the 
note did not constitute payment, nor did the acceptance 
of the drafts, and that H. was liable for the amount of his 
debt to M. less the amount of the paid draft, 


_ upon an account brought bp Conrad Moul 
against Andrew Hunter. 
A judgment was entered below in favor of plaintiff, 
and defendant took a writ of error. 


Mercur, J. This judgment was entered on the 
report of a referee. The important facts found by 
him are substantially these: Hunter was indebted on 
book account to Moul in the sum of some $1,100 or 
$1,200. On being asked for payment he replied he had 
no money, but had the promise of a note of $900 from 
Camp & Randell, payable in four months, and that he 
would give that to Moul to get discounted and use the 
money. The latter auswered that he did not want the 
note, but that Hunter should get it discounted and 
give him the money. Tothis Hunter replied he was a 
stranger, and could not get it discounted, but that 
Moul should take the note and get it discounted, and 
he, Hunter, would stand for it and see it was paid. 
Moul assented to this. The note was made payable to 
him and sent tohim. It was not indorsed by Hunter. 
Moul had it discounted at bank and received the pro- 
ceeds. When it matured it was protested for nou- 
payment and taken up by the defendant inerror. In 
lieu thereof, and soon thereafter, he took from Camp 
& Randell their two drafts of $450 each, payable at 
twenty and thirty days respectively, and wrote 
Hunter informing him of the fact, but received no 
answer. The draft first falling due was paid at matu- 
rity, the other was protested for non-payment, and 
Moul wrote Hunter informing him thereof. This 
draft remained in the hands of the defendant in error. 
Treating it as no payment, he seeks to recover of the 
plaintiff in error, on the original account, a sum equal 
to the amount of the draft. 

The contention is whether the ciscumstances under 
which the defendant in error took the note, or his 
subsequent action in relation thereto, compelled him 
to apply itas a payment on the account against the 
plaintiff in error. There was no express agreement to 
accept the note as payment, nor to give time for the 
payment of the account. The referee found the note 
was not taken by the defendant in error as absolute 
payment of so much of the indebtedness of the 
plaintiff in error, and technically not as collateral 
security therefor, but inasmuch as paper s90 held has 
been called collateral by the courts, he treats it as 
such. He further found the defendant was guilty of 
no negligence in failing to collect the note, and that he 
did not so convert it to his own use as to bar his right 
to recover of the plaintiff in error. 

The mere acceptance from a debtor of his own note, 
or the note of a third person, in case of an antecedent 
indebtedness, is not a payment of the indebtedness. 
In the absence of a special agreement it must be con- 
sidered as a conditional payment or as collateral secu- 
rity. The debtor continues Jiable for his own debt in 
the event of afailure of payment of the note thus 
given or transferred. Leas v. James, 10 S. & R. 307; 
M’ Ginn v. Holmes, 2 Watts, 121; Weakly v. Bell, 9 id. 
273; M’Intyre v. Kennedy, 5 Casey, 448; Brown v. 
Scott, 1P. F.S., 357; Logue v. Waring, 4 Norris, 244. 

When the transfer of a note is a conditional pay- 
ment, it is necessary to inquire what the true condi- 
tion was, and if not fulfilled by the person accepting 
it, what injury, if any, has resulted from the breach. 
The cases are not in harmony as to the effect of a fail- 
ure to present the note of a third person and give 
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notice of its dishonor when no injury therefrom has 
resulted to the debtor. We shall not attempt to re- 
view them, but refer to some which we think correctly 
rule this case. Great regard must be had to the char- 
acter of the transaction. If the debtor indorse the 
note, a more stringent rule prevails as to notice than 
if he transferred it by delivery only. When the guar- 
antee is absolute, that a specific act shall be done by 
another, it was said in Vinal v. Richardson, 13 Allen, 
521, demand and notice need not be averred, although 
the want of them may be a defense on the ground of 
negligence to the extent of the resulting injury. One 
who has merely guaranteed it, but whose name is not 
on the bill or note, is not in general entitled to notice 
of non-payment. Chitty on Bills, 498. So on page 
441, it is further said in general if the bill or note be 
given as collateral security and the party delivering it 
were no party to it, either by indorsing or transferring 
it by delivery when payable to bearer, but merely 
caused it to be drawn or indorsed or delivered over by 
a third person as a security, or has merely guaranteed 
the payment, it has been considered that he is not 
within the custom of merchants an indorser or party 
to it, so as to be absolutely entitled to strict regular 
notice, nor discharged from his liabilities by the neg- 
lect of the holder to give him such notice unless he 
can show by express evidence, or by inference, that 
he has actually sustained loss or damage by the omis- 
sion. The reason is, when a person delivers over a 
bill to another without indorsing it, he does not sub- 
ject himself to the obligations of the law merchant, 
and cannot be sued on the bill. As he does not sub- 
ject himself to the obligation he is not entitled to the 
advantages. If he can prove he has sustained dam- 
ages, then he is discharged only to the extent of such 
actual damages. Id. The guarantor of a note does 
not stand in the same situation as parties toit. His 
obligation is in the nature of an insurance of the debt, 
and there is no need of the same proof to charge him 
as if he was an indorser. The necessity of demand in 
order to charge the indorser of a bill is solely grounded 
on the custom of merchants, and applies only to ac- 
tions against the indorser on the bill itself. It does 
not apply when the guarantor is not an indorser. Gibbs 
v. Cannon, 9 S. & R. 201; Overton v. Treacy, 14 id. 
311; M’Laughan v. Bovard, 4 Watts, 308. The law is 
clearly stated in 2 Pars. on Bills, 184, where it is said 
if paper be transferred by delivery only as security for 
a pre-existing debt, and it is dishonored while in the 
hands of the transferee, it affects in no way the debt it 
was intended to secure. The original liability remains 
what it was, and upon dishonor of the paper it is not 
even necessary to give him notice thereof as an in- 
dorser, but the debtor may show in defense any injury 
he has sustained by the actual laches of the creditor. 
Nor does the fact that the collaterals were exchanged 
for other securities which were ultimately found 
worthless change the liability unless it is further 
shown that a loss resulted to the owner of the collater- 
als by reason of such exchange. Girard Fire & Marine 
Ins. Co. v. Marr, 10 Wright, 504. 

The name of the plaintiff in error was neitherin nor 
on the note. It was not payable to bearer. He wasin 
no sense a party to it. Witha view that the proceeds 
when paid should discharge an amount of his indebted- 
ness equal thereto, he caused it to be made payable to 
his creditor and put it into his hands. Through no 
fault of that creditor it was not paid. It is not shown 
that it could, at any time, have been collected of the 
makers. The acceptance from the makers of their two 
drafts was no payment, but did result in the payment 
of one-half the amount. Having sustained no loss or 
damage by any act of his creditor, the plaintiff in error 
has no just cause of complaint at being still held liable 
for his indebtedness. 





The creditor was not obliged to give up the unpaid 





draft before bringing this suit. It is not shown to be 
of any value, but if valuable he has a right to retain all 
the securities in his hands until he obtains satisfaction 


of the debt due him. 
Judgment affirmed. 





IMPLIED CONTRACT AS TO ARTICLES SOLD 
BY MANUFACTURER. 


ENGLISH COURT OF APPEAL, JUNE 26, 1881. 


JouHNson v. Rayon, L. R., 7 Q. B. D. 438. 


On the sale of goods by a manufacturer of such goods, who is 
not otherwise a dealer in them, there is, in the absence of 
any usage in the particular trade or as regards the par 
ticular goods to supply goods of other makers, an implied 
contract that the goods shall be those of the manufactur- 
er’s own make. 


CTION for breach of contract by Johnson and 
another against Raylton, Dixon & Co. The 
plaintiffs, who were iron manufacturers and carried 
on business as such at the Moor Iron Work, Stockton- 
on-Tees, in the county of Durham, but did not other- 
wise deal in iron, sued the defendants who were 
shipbuilders at Middlesborough in the county of York, 
for breach of a contract to buy and accept from the 
plaintiffs 2,000 tons of iron ship-plates, to be of the 
quality known as ‘“‘ Crown,” to pass Lloyd’s survey, at 
the price per ton of 61. 2s., and to be delivered at the 
defendants’ shipyard at Middlesborough over the first 
nine months of the year 1879, in about equal monthly 
quantities. The contract was dated the 13th of De- 
cember, 1878, and was contained in a printed form sup- 
plied by the plaintiffs, which was afterward filled up 
and signed. It was headed ‘*The Moor Ironworks, 
Stockton-on-Tees,” and had on its margin the printed 
brand or trade-mark of the plaintiffs, being a crown 
with the initials “J. & R.”’ over it, and the word 
“Moor” under it. It contained all the terms of the 
contract as to quantity, quality, price per ton, rate of 
delivery, and place of delivery, but no express stipu- 
lation that the plates should be of the plaintiffs’ manu- 
facture. At the foot of the contract was a strike 
clause as follows: ‘In the case of strikes or combina- 
tion of workmen, cr accidents causing a stoppage of 
the works, the supplies of iron now contracted for may 
be suspended during their continuance. This clause 
applies to buyers and sellers.” 

As the size and shape of the vessel determine the 
size and shape of the plates, the shipbuilder has to send 
from time to time to the iron manufacturer who has 
contracted to supply the plates, specifications of the 
sizes and shapes required, so that they may be manu- 
factured accordingly, since iron plates are not kept in 
stock fit for all ships. In the present case some speci- 
fications were sent and deliveries made under the con- 
tract, but before it was completed the plaintiffs closed 
their works and proposed to complete the contract by 
iron plates manufactured by other firms of the quality 
mentioned in the contract. The defendants refused 
to accept these and to furnish the specifications re- 
quired for making them. 

At the trial before Manisty, J., at the York Assizes, 
it was admitted that the iron plates which the plaintiffs 
proposed to deliver would be of Crown quality to sat- 
isfy a Lloyd’s survey and substantially as good as if 
manufactured by the plaintiffs, but the defendants in- 
sisted that they had aright to have plates manufac- 
tured by the plaintiffs themselves, and they tendered 
evidence to show that in the iron trade there is a cus- 
tom that under a contract between a manufacturer of 
iron plates and a customer for the supply of plates, the 
seller must, in the absence of stipulation to the con- 
trary, supply plates of his own make, and that the 














THE ALBANY LAW JOURNAL. 


471 








purchaser is entitled to reject other platesif tendered 
though of the quality contracted for. This was ob- 
jected to as contradicting the terms of the written 
contract, and the learned judge refused to admit such 
evidence, and being of opinion that the contract did 
not import that tbe iron plates should be of the plaint- 
iffs’ own manufacture, he gave judgment for plaintiffs 
for such sum as should afterward be determined by a 
referee. The defendants appealed. 


Benjamin, Q. C., aud H. Shield, Q. C., for defendants. 


D. Seymour, Q. C., and Forbes, Q. C. (Cohen, Q. C., 
with them), for plaintiffs. 


Corron, L. J. The plaintiffs in this case are not 
dealers in iron but manufacturers, and they are so 
described in the statement of claim and in the contract 
on which they sue. By the contract the defendants 
agreed to buy from the plaintiffs 2,000 tons of ship- 
plates of the quality known as ‘‘Crown,’’ to pass 
Lloyd’s survey, to be delivered monthly. The plaint- 
iffs, before the contract was completed, closed their 
works and proposed to complete the contract by de- 
livery of ship-plates of the quality mentioned in the 
contract made by another firm. These the defendants 
refused to accept. Hence the action in which the 
plaintiffs obtained a decision in their favor against 
which the defendants appealed. 

At the trial the defendants tendered evidence to 
show that in theiron trade there is a custom that 
under a contract between a manufacturer of iron 
plates and a customer for the supply of plates. the 
seller must, in the absence of stipulation to the con- 
trary, supply plates of his own make, and that the 
purchaser is entitled to reject other plates if tendered 
though of the quality contracted for. This evidence 
was objected to by the plaintiffs and rejected, and I 
am of opinion that this evidence was improperly re- 
jected, and that the defendants are at least entitled to 
anew trial. The contract contains no express stipu- 
lation on the question in dispute, and as this is the 
fact, the principle of the cases is that if there is a cus- 
tom or practice of the trade, the parties must be taken, 
as regards matters on which the contract is silent, to 
have dealt with reference to the practice or custom of 
the trade, and to have expressed in their written con- 
tract those matters for which the custom of the trade 
did not provide or in which in the particular case they 
decided to depart from or vary the custom. 

But the defendants contended that they are entitled 
to judgment without any further trial, on the ground 
that under such a contract the plaintiffs, the manufac- 
turers, are not entitled to require the purchaser to take 
any goods not of their own manufacture, even though 
the goods tendered be, as in the present case was ad- 
mitted to be the fact, as good as those made by the 
plaintiffs. 

With the exception of two recent cases in the court 
of sessions there is not either in the decided cases or 
in text-books, any authority on the question thus 
raised. It must be considered on principle. If a pic- 
ture is ordered from an artist, it must be conceded 
that the order is for a picture painted by him, and that 
in like manner when a contract for any article is niade 
with a maker cf such articles, and the excellence or 
value depends on the individual skill of the maker, the 
purchaser has a right to require the article furnished 
to be one made by him to whom the order is given, 
with such assistance only from his pupils, or servants, 
as must necessarily be obtained by him, or as custom 
or the practice or usage of the art or trade recognizes 
or allows. Does this principle apply when the order 
is given toa firm? It was not and could not be denied 


that where the manufacture of a person or firm has 
acquired with the public a name or reputation, as 
Broadwood’s or Erard’s pianos, Purday’s or Lancas- 
ter’s guns, a purchaser from them of articles of which 





they are makers is entitled to refuse any not made by 
the firm with whom he contracts. In such a case the 
purchaser relies on reputation or public opinion, that 
the maker to whom he goes supplies good articles. In 
other cases when a man contracts with a particular 
firm of makers for goods such as they make, in the 
absence of evidence that in the particular trade, or as 
regards the particular goods, there is a known practice 
that a maker of whom the goods are ordered is at lib- 
erty, in the absence of such stipulation, to supply 
goods of the kind, though made by other firms, I 
should come to the conclusion that the purchaser is 
induced to go to the particular firm of manufacturers 
by his reliance, in part at least, on the opinion which 
he forms either on his own experience or from informa- 
tion of others, as to the average or general excellence 
of the goods which are manufactured by them. He is 
trusting to his own experience or to that of his friends 
as a purchaser who goes to a firm which has acquired 
a public reputation trusts to the opinion of the public. 

But it is contended in support of the judgment that 
as regards ship-plates of a particular description, and 
to satisfy a specified test, it is immaterial to the pur- 
chaser by whom the plates are made. I cannot agree 
with this argument. If the plaintiffs’ contention is 
right, they may supply Crown ship-plates by whomso- 
ever made. Even if Crown ship-plates of all makers 
which when worked up will pass Lloyd’s survey are 
equally good, of which there was no evidence, and 
which in the absence of evidence I should not assume, 
it can hardly be contended that the average of all 
Crown plates supplied by all manufacturers would be 
equally good. This must in all cases be important, and 
in this contract the clause, that faulty plates are to be 
returned withvuut charge for workmanship or other 
expenses, shows that the general average excellence of 
the plates to be supplied must be a material considera- 
tion. If the contention of the plaintiffs is right, they 
are at liberty to supply goods of any maker, and there- 
fore, in my opinion, it is not material with reference 
to the question now under consideration that the 
plaintiffs in fact proposed to supply plates as good as 
those manufactured by themselves, though this would 
be material on the question of damages if the defend- 
ants were suing the plaintiffs for breach of their 
contract. 

The plaintiffs relied on two recent decisions of the 
court of sessions which no doubt are in their favor. 
But although we ought to pay respect to the opinion 
on a point of law common to both England and Scot- 
land expressed by that court, their decisions cannot be 
considered binding here, and the authority of these 
cases is much diminished by the fact that Lord Young 
dissented from the opinions of the majority of the 
court. I think the views of Lord Young more correct 
than that of the majority, and I am of opinion that 
when a purchaser orders goods from a firm which is a 
manufacturer only of such goods, not a dealer in them, 
then unless it is shown that in the particular trade, or 
as regards the particular goods, there is a practice or 
usage for the manufacturer to supply the goods of 
other makers, the purchaser must be assumed to have 
contracted with the particular manufacturers in reli- 
ance on the general excellence of the work of their 
firm, and is entitled, in the absence of any express 
stipulation to the contrary, to have, in performance of 
the contract, goods of the manufacturer’s own make. 

It is said that the clause as to strikes shows on this 
contract acontrary intention. But this is not, I think, 
the necessary or fair construction of this clause. I 
think the clause rather assumes that stoppage of the 
manufacturers’ works would probably prevent them 
from performing their contract, though notwithstand- 
ing the stoppage of the works, the manufacturers 
might have plates of their own make which they could 
supply. 
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The result, in my opinion, is that judgment should 
be entered for the defendants. For it would be for the 
plaintiffs to show that the custom of the trade enabled 
them to supply ship-plates of other makers, and as the 
plaintiffs objected to the evidence tendered by the de- 
fendants, to show the usage of the trade, we ought, I 
think, to assume that the plaintiffs could not adduce 
such evidence as in my opinion is necessary to support 
their contention. 

Bramwell, L. J., dissented. 








PRIVILEGED COMMUNICATION — REPORT- 
ING BEGGAR AS IMPOSTOR. 
ENGLISH COURT OF APPEAL, JULY 28, 1881. 


WALLER vV. Lock, 44 L. T. Rep. (N. 8.) 212. 
Where a person is so ‘situated that it becomes right in the 
interests of society that he should tell to a third person 
certain facts, then if he bona fide and without malice does 
tell them, it is a privileged communication. A report un- 
favorable to W. had been drawn up by the Charity Organ- 
ization Society, and was shown to persons contemplating 
giving charitable assistance to W., and who made inquiries 
from the society about hercharacter. In an action by W. 
against the society for libel the judge directed the jury that 
the communication was privileged, and left to them the 
question whether malice in fact was proved, which the 
jury negatived. Held, that the communication was privi- 
leged, and that it was not made out that the verdict nega- 
tiving express malice was against evidence. 
‘(HIS was an appeal from the Queen’s Bench Division, 
the judges of which had refused the plaintiff a 
rule nisi for a new trial of the action brought by her 
against the secretary of the Charity Organization 
Society for libel. The alleged libel was contained in a 
report by the committee of the society, and signed by 
the defendant (founded on a report made to them by 
one of their officers), and which charged the plaintiff 
with being a begging-letter writer, and with living 
extravagantly while she was making appeals for char- 
ity. The report also stated that in these letters she 
was in the habit of greatly exaggerating her delicate 
state of health, and cast doubt upon a statement in 
several of the letters that she had been injured bya 
gas explosion. It went on to say that with one trifling 
exception she had never attempted to earn her own 
living, but was dependent on a pension of 25l. a year 
from the United Kingdom Beneficent Society and the 
money sent to her in reply to appeals. It concluded 
by saying that the society did not recommend assist- 
ance to be given her. This information was communi- 
cated to a Miss Druce, not a subscriber to the society, 
who had made inquiries about the plaintiff. The result 
was that the information was communicated to a Miss 
Saunders, who had induced some ladies to subscribe 
to provide an annuity for the plaintiff. Miss Saunders 
communicated the information to the subscribers and 
they withdrew their subscriptions. The plaintiff ad- 
mitted having written appeals for charity to several 
persons of position, and having received relief from 
some of them, but denied all the other charges made 
against her in the report; while the defendant's case 
was that the charges were substantially true; that the 
report was a privileged communication; that there 
was no evidence of malice; and that the sending of 
the report to persons asking for information was 
necessary for the protection of society. The action 
was tried by Grove, J., who told the jury that in his 
opinion the communication was a privileged one. The 
questions were put to the jury whether the communi- 
cation was a libel, and whether there was malice in 
fact in making it. The jury found a verdict for the 
defendant. The plaintiff then applied to the Divis- 


ional Court (consisting of Grove, J., and Huddleston, 
B.) for a rule nisi for a new trial, on the ground of 








misdirection by the judge, and that the verdict was 
against the weight of evidence. The rule was refused. 

Tailock (with whom was Rose Innes) now renewed 
the application, and contended that the report was 
clearly malicious; and was not a privileged communi- 
cation, since it contained statements untrue in fact, 
and which the defendant knew or might have known 
to be untrue. They referred to Martin v. Strong, 5 
Add. & E. 535; Kine v. Sewell, 3 M. & W. 207. 


JesseL, M.R. Iam of opinion that no rule ought to 
be granted. The application is really founded on the 
allegation that the communication in question is privi- 
leged, for if it is privileged it is quite clear that there 
is no evidence on which the jury could properly have 
found that there was actual malice. They found that 
there was none. It appears to me that the communi- 
cation was privileged. The Charity Organization So- 
ciety is instituted for the purpose of conferring a great 
benefit on the public, viz., of protecting charitable and 
benevolent persons from being the victims of impostors 
on the one hand, and on the other hand of seeking out 
and recommending to charitable and benevolent per- 
sons who are desirous of assisting those who are de- 
serving of charitable relief persons of that description. 
I cannot conceive any greater service to persous who 
are deserving of charitable relief on the one hand, and 
persons who are desirous of giving it on the other. If 
then a person who is desirous of giving charitable 
relief, or of recommending persons deserving of it to 
those who are disposed to give it, goes to the society 
and asks a question about some person bona fide, and 
the society bona fide answers that question, it appears 
to me the answer is privileged. If the answer is given 
in the discharge of a moral and social duty, or if the 
person who gives it believes it to be so, that is enough. 
It need not even be an answer to an inquiry, but the 
communication may be a voluntary one. The law is 
coucisely stated by Lord Blackburn (then Blackburn, 
J.) in the case of Davies v. Sneed, 23 L. T. Rep. (N. 8.) 
126; L. R., 5 Q. B. 608, thus: “I think the result of 
the two judges’ opinions in Coxhead v. Richards, 2 C. 
B. 569, which were soon afterward followed in the case 
of Blackham v. Pugh, 2 C. B. 611, is that where a per- 
son is so situated that it becomes right in the interests 
of society that he should tell to a third person ceriain 
facts, then if he bonu fide and without malice does tell 
them, it is a privileged communication.” If the sec- 
retary of the society believed that Miss Druce was 
bona fide inquiring with the intention of assisting Miss 
Waller herself, or with the intention of inducing other 
persons to assist her, it was plainly his duty to tell 
what he knew. If he bona fide believed this, he was 
justified in giving the information to Miss Druce. I 
may alsorefer to the judgment of Lindley, J.,in the 
case of Robshaw v. Smith, 38 L. T. Rep. (N. 8.) 423, in 
which he says: “1 think it would be a lamentable state 
of the law if, when a person asks another for infor- 
mation, that other could not give such information as 
he possessed without exposing himself to the risk of 
anaction. The lawon this point seems to me to have 
been perfectly well settled for along time. Mr. Smith 
was under no duty to speak, it is true; but he was 
entitled to say what he knewif he chose to do so. 
There could be no such thing as confidential commu- 
nication between man and manif such an action as 
this was to lie. The case of Davies v. Sneed, sypra, 
quite bears out this.”’ It appears to me that if you 
ask a question of a person whom you believe to have 
the means of knowledge about the character of another 
person with whom you wish to have any dealings 
whatever, and he answers bona fide, that is a privi- 
leged communication. I might illustrate this by the 
instances of inquiries being made of a friend or a 
neighbor about a tradesman, a doctor, or a solicitor. 
Society could not go on without such inquiries. The 
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whole doctrine of privilege must rest upon the interest 
and the necessities of society. If every one was open 
to an action for libel or slander for the answers he 
might make to such inquiries, it would be very injuri- 
ous to the interests of society. 


Brett, L. J. Iam of the same opinion. The ques- 
tion of privilege is for the judge, not the jury, and I 
gather from what has been stated that Grove, J., did 
not leave that question to the jury; he intimated to 
them his opinion that the communication was privi- 
leged. The questions left to the jury were (1) whether 
this writing was a libel, and I suppose the jury found 
that it was. The second question was whether there 
was malice in fact, and the jury must be taken to have 
found that there was not. It is immaterial whether 
there wus justification of the libel —i. e., whether it 
was true—if the occasion was privileged and there 
was no malice in fact. Was then this communication 
a privileged one? I think that the definition given by 
Blackburn, J., in the case of Davies v. Snead is the 
best that could be given; it left out the misleading 
word “duty.”’ The question is whether the facts of 
the present case bring it within that rule, and I am of 
opinion that they do if the person who was asking the 
question would reasonably be supposed by the defend- 
ant to be asking it in order to be able to form an opin- 
ion whether charitable relief should be given or con- 
tinued to a supposed recipient of it. It is not neces- 
sary that the question should have been really asked 
for that purpose if the defendant reasonably supposed 
that it was. It is difficult to suppose however that 
any person would make an application to such a soci- 
ety for any other purpose. The defendant might have 
reasonably believed that the question was asked by 
Miss Druce for that purpose. If so, were the society 
so situated that it became right in the interests of 
society for them to give the information? It appears 
to me that they were, and therefore the case comes 
within the rule that the occasion was privileged. If 
that isso, the question of malice in fact was properly 
left to the jury. I should have been very much as- 
tonished if the jury had found that there was malice 
in fact, and very much inclined to set aside their ver- 
dict. 


Corton, L.J. The principal question is whether 
the occasion was privileged. I think the occasion is 
privileged whenever a communication is made in 
answer to an inquiry which the person of whom it is 
made believes to be made by a person who has some 
interest in the matter, and if he believes that he is 
making the communication in discharge of a duty 
legal, moral, or social. Itis, no doubt, an imperfect 
obligation, but it is the duty of every one to do that 
which it is right in the interest of the public should be 


done. “Right” is as difficult a word to define as 
“duty.” With that explanation I agree with Brett, 
L. J. Iam of opinion that the case falls within the 
rule. The communication was privileged, and the 


only question is whether the jury were right in finding 
that there was no malice in fact. In order to set aside 
the verdict of a jury on such a question the court must 
be satisfied that they could not have reasonably found 
as they did. Hence I am satisfied that the finding was 
reasonable. Appeal dismissed. 





MURDER BY INDEPENDENT ACT OF ONE 
JOINTLY INDICTED — DYING 
DECLARATIONS. 


VERMONT SUPREME COURT, JANUARY TERM, 1881. 


STATE OF VERMONT Vv. Woop.* 


If dying declarations relate to other and former matters; if 
they do not relate to the direct transactions and circum- 











* To appear in 53 Vermont Reports. 





stances from which the death of the person murdered 
ensues, they are inadmissible; thus, the following question 
to the wounded man, and his answer, are not admissible : 
‘* Had either of them threatened to injure you before ?’ 
** Yes; my wife (one of the respondents) has threatened a 
thousand times to kill me before. She threatened to kill 
me before she went away the last time. She went away 
in July; I think, though, it was August 10th. She came 
back day before yesterday.” 

If one inflicts a mortal wound, but before death ensues an- 
other kills the same person by an independent act, without 
concert with, or procurement of the first man, he who 
caused the first wound cannot be convicted of murder or 
manslaughter or an assault with intent to kill, on an in- 
dictment charging both jointly with murder. 


NDICTMENT charging Joseph B. Wood and Alma 
R. Smith jointly with the murder of Luman A. 
Smith. Plea, not guilty, and trial by jury. The 
question as to the admissibility of the dying declara- 
tions of Luman A. Smith is sufficiently stated in the 
opinion. The sixth request made by the prisoners’ 
counsel is as follows: ‘‘That if the jury find that 
respondent Wood assaulted Smith even with intent to 
kill him, with or without malice, and inflicted upon 
him the wound in the abdomen of which he did not 
die, still if they find there was no previous understand- 
ing or concert between him and respondent Alma to 
assault and kill Smith, and that they acted independ- 
ently and without any previous understanding or 
concert, and the acts of each were without the pro- 
curement or request of the other, each are only re- 
sponsible for their own acts, and Wood cannot be 
convicted of murder, manslaughter, or assault with 
intent to kill, upon this indictment.” 
The charge of the court as to this request is stated 
substantially in the opinion. 


M. A. Bingham and H. S. Peck, for the State. 
R. H. Start, for the prisoners. 


Veazey, J. This is an indictment charging the re- 
spondents jointly with the murder of one Luman A. 
Smith. The respondent Alma R. Smith was the wife 
of Luman A. In support of the indictment the State 
offered in evidence the dying declarations made by 
said Luman, and reduced to writing in the form of 
question and answer. Afterdetailing the account of 
the fatal affray, this question was asked: ‘* Had either 
of them threatened to injure you before?’ Answer. 
‘“* Yes, my wife has threatened a hundred times to kill 
me before. She threatened to kill me before she went 
away the last time. She went away in July; I think, 
though, it was August 10th. She came back day be- 
fore yesterday.’’ This dying declaration was made 
October 23, the same day of theaffray. To the admis- 
sion of this question and answer, the respondents ob- 
jected. We think its admission was error. 

The admission of dying declarations is an exception 
to the rule rejecting hearsay evidence. Their admis- 
sibility is subject to several well-defined conditions; 
one is, that the circumstances of the death shall be the 
subject of the declaration. This was so held in the 
early and leading case of Rex v. Mead, 2 Barn. & Cres. 
605; 8. C.,9 Eng. Com. Law Rep. 196. This proposition 
has been incorporated into the elementary works on 
criminal law, and is adhered to in the reported cases 
where the question has arisen. There seems in some 
cases to have been more or less confusion of the 
grounds on which dying declarations are admissible. 
Some writers and courts have apparently overlooked 
the full force of the restriction announced by Abbott, 
C. J., in Rexv. Mead, supra, in contemplation of the 
other proposition of Lord Chief Baron Eyre, in Rez v. 
Woodcock, 2 Leach Crim. Cas. 256, 567, where he asserts 
that the general principle on which this species of evi- 
dence is admissible is, that dying declarations are 
made in extremity, when the party is at the point of 
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death, and when every hope of this world is gone, and 


every motive to falsehood is silenced, and the mind is 
induced by the most powerful consideratious to speak 
the truth. 

This proposition is sound, but is not the test as to 
what dying declarations are admissible. The true 
ground of their admissibility is that of necessity, in 
order to prevent murder going unpunished. And 
although it is not indispensable that there should be 
no other evidence of the same facts, the rule is re- 
garded us founded upon the presumption that in the 
majority of cases there will be no other equally satis- 
factory proof of the same facts. ‘*The usual and or- 
dinary rule of evidence must, from the necessity of the 
case, be departed from,”’ is the remark of Shaw, Ch. 
J., in discussing this subject in Commonwealth v. Casey, 
11 Cush. 417, 421. Such declarations are necessary to 
identify the prisoner and establish the circumstances 
or the res geste, or direct transactions from which the 
death results. If therefore they relate to the other, 
former, distinct matters, they do not come within the 
reason of the rule. They are without the sanctity of 
an oath, or the opportunity for cross-examination, a 
proceeding often quite as essential to the eliciting of 
all the truth as the obligation of an oath, or its equiv- 
alent. The law regards the situation of the individual, 
being in danger of impending death without hope or 
expectation of recovery, however slight, as equivalent 
to the sanction of an oath; and has wisely said that 
the oath and cross-examination must be dispensed 
with in this instance on account of the public necessity 
of bringing murderers to justice in order to preserve 
the lives of the community. But courts have refused 
to extend the rule beyond the cause and circumstances 
of the death, or to former distinct transactions which 
stand for proof like any ordinary facts. ‘Speaking 
for myself,’’ said Lord Chief Baron Pollock, “1 must 
say that the reception of this kind of evidence is clearly 
an anomalous exception to the law of England, which 
I think ought not to’be extended.’”’ Regina v. Hinds, 
Bell, C. C., p. 256. In our own court Aldis, J., says: 
“The rule that dying declarations should point dis- 
tinctly to the cause of death, and to the circumstances 
producing and attending it, is one that should not be 
relaxed.”’ State v. Center et al., 35 Vt. 386. To similar 
purport are the remarks of Mr. Justice Byles in Regina 
v. Jenkins, L. R., 1 C. C. Red. 193; and Alderson, B., 
in Rex v. Ashton, 2 Lewis C. C. J. 147. See Hackett v. 
People, 54 Barb. 370; Ben v. State, 37 Ala. 103; Mose v. 
State, 35 id. 421; State v. Shelton, 2 Jones Law (N. C.) 
360; Nelson v. State,7 Humph. 542; State v. Varney, 
8 Boston Law Rep. 562; 1 Greenl. Ev., § 156. 

The threats stated by the declarant were not admis- 
sible as a part of the res geste. The law upon this 
subject is clearly stated by Royce, J., in the late case 
of State v. Carlton, 48 Vt. 636, where it was held thata 
statement of the deceased as to where the respondent 
shot him, made about two minutes after the affray, 
and some eleven rods from the scene thereof, was in- 
admissible. The learned Judge says: “It is well set- 
tled in this State that to make such matter admissible 
it must have been concurrent with the act or transac- 
tion in issue, aud a part of it; and that the narrative 
of a transaction completed and finished when the nar- 
rative is given, though made while fresh in memory, 
and so soon after that the party had not time probably 
to imagine or concoct a false account, is inadmissible ;’’ 
and he cites numerous cases in support of that propo- 
sition. 

{After briefly commenting on but not deciding a 
mooted question, the court continued.) 

We think the exception to the charge of the court 
to the jury in response to the sixth request must be 
sustained. The evidence on the part of the State 
showed that Luman A. diedfrom the effects of the 
wound inflicted by Alma, and not from that inflicted 


by Wood; and their evidence tended to show that there 








was no concert between them, but that each acted in- 
dependently. 

The court instructed the jury in substance that 
although Luman A. died of the wound inflicted by 
Alma and not from that inflicted by Wood, and 
although there was nocencert between them, and each 
acted independently, andthey were therefore ouly 
responsible for their own acts respectively, still if 
the wound inflicted by Wood was mortal, and would 
in course of time have killed Luman A., if he had not 
previously died from the wound inflicted by Alma, 
and although he did not die of the wound by Wood, 
yet the latter could be convicted of murder. 

The court was in error in the assumption that aman 
can be convicted of murder although his act does not 
cause the death. The question does not turn upon the 
moral aspect of the case. The intent to murder may 
be never so plain, yet if something intervenes to pre- 
vent the consummation of the intent, if death does 
not follow from the act of the accused, he is not in law 
amurderer. All of the definitions of murder found 
in the books involve the idea and fact of a killing. 
This must have reference, when a man is on trial, to a 
killing by him. If one inflicts a mortal wound, but 
before death ensues another kills the same person by 
an independent act, without concert with, or procure- 
ment of the first man, how can he be said to have done 
the killing? The second person could be convicted of 
murder if he killed with malice aforethought, and to 
convict the first man would be assuming that he killed 
the same person at anothertime. See State v. Scates, 
5 Jones Law (N. C.) 425. 

Upon the supposition contained in the request and 
charge, and upon the showing made by the State that 
Luman A. died from the shot given by Alma and not 
by that given by Wood, the latter could not be con- 
victed of any crime under this indictment. The 
statute, section 12, chapter 120, Gen. Stat., providing 
that a person put on trial for murder may be acquitted 
of that, and found guilty of manslaughter, would not 
apply to Wood’s case, because upon the supposition 
stated there was no death from his act. The evidence 
on the part of the State, as assumed in the supposition, 
tends to show that Wood is guilty of an assault with 
intent to kill, being armed with a dangerous weapon. 
The statute does not provide that a person may be 
found guilty of this crime under an indictment for 
murder. 

(The remainder of the opinion is not of general im- 
portance. ] 

Verdict set aside and new trial granted. 


——_____ 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSIGNMENT FOR CREDITORS—ASSIGNEE CONTINUING 
BUSINESS — RECKLESS EXPENDITURES BY, NOT AL- 
LOWED — COMMIsSsIONs. —(1) F. made an assignment 
for the benefit of creditors to D., of property used in 
a livery business, carried on by assignor. The stock 
was inventoried at $28,000, and the inventory showed 
that it was mortgaged for $40,000. After he had taken 
possession, D. obtained the opinion of three men in 
whom he had confidence, that the property was not 
worth more than one-half the mortgage, and it was 
sold under the first mortgage for $7,000, afterward. 
After the assignment D. took possession and carried 
on the livery business for about two months, and then 
sold the entire property, subject to the mortgages, for 
one dollar. In carrying on the business he expended 
$2,500 and received $1,600. In his accounting as as- 
signee, the referee refused to allow these items. Held, 
proper. D. was not appointed assignee to carry on the 


business, but to convert the assigned property into: 
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money and distribute that among creditors. The 
trust estate could not be charged with the loss in the 
business. Duffy v. Duncan, 32 Barb. 587, and 35 N. 
Y. 187. The expenses incurred bythe assignee were 
reckless and unwarranted. He was not acting gratu- 
itously but for compensation, and was bound to exer- 
cise the diligence required of a paid agent orof a 
provident owner, and he was liable for ordinary negli- 
gence or the want of that degree of diligence which 
persons of ordinary prudence are accustomed to use 
about their own business. Litchfield v. White, 3 
Sanéf. 545, and 7 N. Y. 438. (2) The assignee was not 
entitled to commissions on the entire value of the 
property, but only on the value of such property to 
the trust estate, which was one dollar. Order affirmed. 
Matter of Dean. Opinion by Earl, J. 

[Decided Oct. 11, 1881.] 


STOPPAGE IN TRANSITU— GOODS SENT TO AGENT OF 
VENDEE TO AWAIT FURTHER DIRECTIONS — TRANSFER 
TO BONA FIDE PURCHASER WHILE IN TRANSIT.—A., 
living at Berlin, Germany, sold goods on credit to B. 
of the same place. By direction of the vendee the 
goods were sent to plaintiff at Bremen. The vendee 
procured a loan of money on the security of the goods 
and bills of lading, from D., a banker at Berlin, and 
gave plaintiff an order to hold the goods subject to the 
order of D. D. directed plaintiff to ship the goods to 
defendants in New York. He also wrote defendants 
that he had shipped the goods to their order and ad- 
dress and directed them to deliver the goods to E. on 
the payment of the loan. Pursuant to the directions 
plaintiff shipped the goods to defendants, procuring 
bills of lading declaring him to be the shipper and that 
they were to be delivered to defendants or their as- 
signs. He inclosed one of the bills ina letter to de- 
fendants, in which he directed them to dispose of the 
goods as per instructions of D. The other bill of 
lading plaintiff sent to B., who sent it to D., who sent 
it to defendants, with directions similar to those be- 
fore referred to. Thereafter plaintiff, by cabie to de- 
fendants, stopped the goods in transitu, and they 
having the bills of lading thereafter agreed to hold 
them for plaintiff's account. A. assigned to plaintiff 
his *‘claim on accepted draft for 2,500 marks and 1,562 
marks, balance of account,’ etc. Plaintiff having 
demanded the goods of them, brought this action. 
The bills of lading were not indorsed by consignee, 
which was necessary under the German law to pass 
title to the goods. Held, that there was no right of 
stoppage in transitu after the goods came to the 
plaintiff, on behalf of the vendors, even though the 
vendee might be insolvent. The only consignment by 
A. was to plaintiff at Bremen, and then the right of 
stoppage ended. It has been held that the delivery to 
the vendee, which puts an end tothe state of passage, 
may be at a place where he means the goods to remain 
until a fresh destination is communicated to them by 
an order from himself. Valpy v. Gibson, 4 C. B. 837; 
Briggs v. Barry, 2 Cort. 259; Bolton v. L, & Y. R. Co., 
L. R.,1C. P. 439. See also, Dixon vy. Baldwin, 5 East, 
175; Covell v. Hitchcock, 23 Wend. 611. And the 
transaction between D. and the vendees was effectual 
to pass the property to him, and so deprive the vendor 
of the right of stoppage, if it otherwise existed. That 
right may always be defeated by indorsing and deliv- 
ering a bill of lading of the goods to a bona fide in- 
dorsee fora valuable consideration and without notice. 
Lickbarrow vy. Mason, 2 T. R. 63; City Bank v. Rome, 
W. & O. R. Co., 44 N. Y. 136. It was not material un- 
less made so by German law that the bill of lading 
was not indorsed, being made to defendants. The 


German law held not to apply to the transaction. 
Judgment reversed. Becker v. Hallgarten. 
by Danforth, J. 

[Decided Oct. 4, 1881.] 


Opinion 





WILL—DEVISE OF ENTIRE PROPERTY APPLIES TO 
REAL ESTATE ACQUIRED AFTER MAKING WILL —CON- 
STRUCTION OF.—The provision of 2 R. S. 57, § 5, that: 
‘“‘every will that shall be made by a testator in express 
terms of all his real estate, or in any other terms de- 
noting his intent to devise all his real property, shall 
be construed to pass all the real estate which he was 
entitled to devise at the time of his death,” changed 
the previous rule (Butler and Banker's case, 3 Co. 30; 
Bullard v. Carter, 5 Pick. 112), that a devise could not 
operate upon lands acquired by the testator after the 
making of the will, without republication. But to 
bring a devise within the statute the testator must 
mal? known by words in his will his intent to devise 
all his real estate. His intention cannot be inferred 
from extrinsic facts, Express terms need not be used. 
The statute is satisfied by the use of words which by 
construction of law and by usage comprehend real 
property, although not exclusively applicable thereto. 
Geueral words are to be taken to comprehend a subject 
which falls within their usual meaning, unless there 
is something like a declaration to the contrary. Church 
v. Munday, 15 Ves. 396; Saumanz v. Saumanz, 5 My. & 
Cr. 331; Mayor of Hamilton v. Hudson, 6 Moore P. 
C. C. 76; Jackson v. Housel, 17 Johns. 281. Where a 
testator, at the time the will is made, owns both real 
and personal property, a devise of all his estate or 
property manifests an intention to devise all his real 
estate. See Cushing v. Aylwin, 12 Metc. 169; Loveren 
v. Lamprey, 22 N. H. 454. By the second clause of his 
will a testator devised to his wife the use of his dwel- 
ling-house or the rents, issues and profits thereof dur- 
ing life. The third clause read thus: ‘ All the rest, 
residue and remainder of my estate I direct my ex- 
ecutors to invest in bond and mortgage,”’ etc., and to 
pay the net income one-half to his wife and one-half 
to his daughter, during life, and after their deaths the 
property was to go to specified persons. Testator had 
at the time the will was made a dwelling-house. He 
subsequently acquired other real estate. Held, that 
express words of devise in the third clause were not 
essential; that the words used comprehended real 
estate and indicated an intention to pass all testator’s 
real estate, and were not limited by indications de- 
duced from subsequent language, and the third clause 
embraced the subsequently acquired realestate. Judg- 
ment affirmed. Byrnes v. Baer. Opinion by An- 
drews, J. 

[Decided Oct. 4, 1881.] 


——_.—__——_ 


MARYLAND COURT OF APPEALS AB- 
STRACT.* é 

HiIGHWAY— LAND-OWNER MAY PREVENT WAGON ON, 
OBSTRUCTING ENTRANCE TO HIS LAND.—The control 
over the grounds where a camp-meeting is being held, 
and over the road leading from the entrance to the 
place of meeting to the public road, with the right to 
keep the entrance and the private road unobstructed, 
includes the right to keep the public highway imme- 
diately in front of said entrance clear, so that vehicles 
may be able to enter and leave it. And this right may 
be exercised by private individuals having such con- 
trol, and on its exercise a public coach may be required 
to move along and not stop in the highway in front of 
such entrance. Accordingly, in an action for an 
assault, against a person who had been authorized in 
writing by the sheriff to act as his deputy, at a camp- 
meeting, at the request of those managing it, for the 
purpose of keeping order, and his assistant, brought 
by the driver of a public coach, who insisted upon 
stopping for passengers in front of an entrance to the 
camp-grounds, and was removed by force, it was held, 





* To appear in 54 Maryland Reports. 
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that the defendant, as deputy sheriff, had the lawful 
authority to remove the coach of the plaintiff, when 
he found it obstructing the public highway and pre- 
venting other parties who had a right to use the same, 
from travelling upon it, and to remove the plaintiff 
with it if he did not choose to leave his seat, and to 
arrest him if he should resist him in its removal, and 
that he also had the right to call to his assistance the 
other defendant, and such other persons as he might 
deem necessary in effecting the abatement of the nui- 
sance thus caused and maintained by the plaintiff. 
Turner v. Holtzman. Opinion by Grason, J. 





MUNICIPAL CORPORATION—MAY MAINTAIN WHARVES 
AT END OF STREETS LEADING TO WATER, AND CHARGE 
WHARFAGE. — A city has a right to construct wharves 
at the end of public streets extending to the water, 
and to charge wharfage for the use thereof, and this 
right is not affected by the fact whether the street has 
been regularly opened and condemned as a highway, 
or whether its use as such has been acquired by dedi- 
cation. In each case the rights of the city and the 
public are the same. The right of the city to pass 
ordinances of this kind was recognized in Dugan v. 
Mayor of Baltimore, 5 G. & J. 375, where Dorsey, J., 
after referring to the rights of private wharf owners, 
says: “It is otherwise with wharfage collected at 
wharves owned by the town or city, or at the ends or 
sides of the streets, lanes or alleys; all these are called 
public wharves; are common highways, free for the 
use of the public; but at which tolls were collected by 
the town, now city, officers.’’ In a city situated on 
navigable water, nothing is of more importance than 
the privilege of constructing wharves or piers for the 
benefit and promotion of commerce. Wilson v. Inloes, 
11G. & J. 851; Casey v. Inloes, 1 Gill, 452; Balt. & O. 
R. Co. v. Chase, 438 Md. 23; Mayor of Balt. v. St. Ag- 
nes Hospital, 48 id. 419. It is of equal importance that 
such improvements should be made at the ends of 
streets extending to the water. Such an exercise of 
power is not inconsistent with the use of the same as 
highways. In Haight v. Keokuk, 4 Iowa, 199, it was 
decided that a piece of land dedicated to the use of 
the public as a street upon navigable water, may be 
used for the purposes of a wharf for the landing of 
passengers and the depositing of freight, without any 
infringement of the right of the owner in fee of the 
land. This ruling was affirmed in Barney v. Keokuk, 
94 U. 8. 324. See also, Rowan’s Ex’rs v. Town of 
Portland, 8 B. Monr. 253, and Newport v. Taylor's 
Ex’rs, 16 id. 700. In Barney v. Mayor of Balt., 1 
Hughes C. C. 118, decided in 1863, it was held that 
‘where an owner of land exhibits a map of it, in which 
astreet is defined, though not yet opened, and sells 
building lots with front or rear on the street, and 
makes no express reservation, he dedicates the street 
for public use, and if in a city, surrenders it for all 
public purposes, and if the street runs to or binds on 
ariver or bay, surrenders it for use as a wharf where 
vessels may load or unload, but yet the fee simple will 
not pass to the city.”” McMurray v. Mayor, etc., of 
Baltimore. Opinion by Bartol, C. J. 


Sxt-OFF —SEPARATE DEBT MAY NOT BE, AGAINST 
JOINT DEBT. — A. conveyed certain land and personal 
property to B. and C. in consideration of which they 
agreed to pay him a fixed sum annually during his life. 
On a bill filed by A. against B. and C. to enforce the 
payment of said annuity, it was held, that a separate 
debt due B. could not be allowed as a set-off to the 
joint debt due by him and C. to A. Set-off is a privi- 
lege conferred by statute, or if it existed at all at com- 
mon law, it was limited to mutual and connected 
debts, and did not extend to debts unconnected with 
each other. Balt. Ins. Co. v. McFadon, 4H. & J. 31. 
It is in the nature of a cross-claim, and is confined to 
mutual debts between the plaintiff and defendant. In 


Hall’s Adm. v. Creswell, 12 G. & J. 37, the court said: 
“The right of set-off is reciprocal, and mutual claims, 
and such as are in the same right, alone can be set off. 
And in Milburn v. Guyther, 8 Gill, 92, and Wilson vy. 
Keedy, id. 195, it was expressly decided that a joint 
debt could not be set off against a separate, or a sepa- 
rate debt against a joint debt. See also, Scott v. 
Scott, 17 Md. 78. Tyrrell v. Tyrrell. Opinion by Rob- 
inson, J. 








—_———___—___—— 


MINNESOTA SUPREME COURT ABSTRACT. 





ACCOUNT STATED— ONLY PRIMA FACIE EVIDENCE 
AS TO BALANCE. — There is some confusion in the books 
as to the precise effect of a stated account upon the 
rights of the parties, but the court is inclined to the 
opinion that it is only prima facie evidence of the cor- 
rectness of the balance, and not conclusive upon it, 
unless in arriving at the agreed balance there has been 
some concession made upon items disputed between 
the parties, so that the balance is the result of a com- 
promise, or some act has been done or forborne in con- 
sequence of the accounting, and relying upon it, which 
would put the party claiming the benefit of it in a 
worse position than as though it had not been had, so 
as to bring the case within the principles of an estoppel 
in pais. A stated account not affected by such new 
consideration or estoppel may be impeached for mis- 
take or error in law or in fact with respect to the items 
included in it, or for omission of items. These posi- 
tions are sustained by weighty authority. Perkins v. 
Hart, 11 Wheat. 256; Harden v. Gordon, 2 Mason, 562; 
Young v. Hill, 67 N. Y. 162; Thomas v. Hawks, 8 Mees. 
& W. 140; Wiggins v. Burkham, 10 Wall. 129; Lock- 
wood v. Thorne, 18 N. Y. 292; Hutchinson v. Market 
Bank of Troy, 48 Barb. 324; Ruffner v. Hewitt, 7 W. 
Va. 608; 1 Story’s Eq. Jur., § 524; 2 Chit. Cont. 962; 
Warner v. Myrick, 16 Minn. 91. Wharton v. Anderson. 
Opinion by Clark, J. 

[Decided Oct. 1, 1881.] 


CORPORATION — AUTHORIZED TO ISSUE NEGOTIABLE 
PAPER TO FIXED LIMIT, CANNOT PLEAD ULTRA VIRES 
WHEN LIMIT EXCEEDED. — A corporation had author- 
ity to incur debts to a fixed amount and to give its 
negotiable note for such debts. Held, that the corpo- 
ration was liable upon negotiable instruments issued 
in excess of the limit, such issue being in the usual 
course of business and the corporation receiving the 
benefit derived from the issue. Where a private cor- 
poration has authority to issue negotiable securities, 
such instruments when issued possess the legal char- 
acter ordinarily attaching to negotiable paper, and the 
holder in good faith, before maturity, and for value, 
may recover even though in the particular case the 
power of the corporation was irregularly exercised or 
was exceeded; or to state the legal proposition in its 
application to this case: this defendant having power 
to incur debts to a limited extent and to issue its ne- 
gotiable notes therefor, this plaintiff, as a bona fide 
holder of the notes in suit, may recover upon it 
although in this particular case the indebtedness of 
the corporation at the time of giving this note already 
exceeded the limits prescribed by its articles of asso- 
ciation. Stoney v. Am. Life Ins. Co., 11 Paige, 635; 
McIntire v. Preston, 10 Ill. 48; Monument Nat. Bank 
v. Globe Works, 101 Mass. 57; Bissell v. Mich. Sou., 
etc., R. Co., 22 N. Y. 289; City of Lexington v. Butler, 
14 Wall. 282; Moran v. Miami Co., 2 Black, 722; Ang. 
& Ames Corp. (10th ed.) 268; Field Corp. 303; Green 
Brice Ultra Vires, 273-4, 729. Although in such a case 
the corporation or its officers exceeded the corporate au- 
thority, and its contract would be hence in a sense 
ultra vires, yet other legal principles besides those 
merely relating to the powers of the corporation come 





in to affect the result. It is true a corporation is a 
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being created by the law, and has properly no author- 
ity but such as is conferred upon it expressly or by 
implication, by the law of its creation; yet it may be- 
come legally bound to observe and perform contracts 
which it had not authority to enter intv. See, also, 
Bradley v. Ballard, 55 Ill. 413; Railway Co. v. McCar- 
thy, 96 U. S. 258. Auerbach v. La Sueur Mill Co. 
Opinion by Dickenson, J. 

(Decided Sept. 29, 1881.] 


MORTGAGE— PERSONAL ACTION WILL LIE AGAINST 
ONE ASSUMING. — In a personal action by the holder of 
a note and mortgage against the grantee of the maker 
of the note, to recover the amount due, it was shown 
that the grantee in the deed of conveyance to him as- 
sumed to pay such noteand mortgage. Held, that the 
action was maintainable. The decided weight of au- 
thority in this country is to the effect that with regard 
to contracts not by specialty, the person for whose 
benefit the promise is made may enforce it, though be 
be a stranger to the contract and to the consideration. 
This is inconsistent with the general rule that an 
action on contract cannot be maintained unless there 
is privity of contract between the parties. But justice 
would be imperfectly administered if no exceptions 
were allowed to that general rule. Many trusts arising 
ex contractu would fail. One exception recognized by 
amass of authorities, too great to be disregarded, is 
where the contract creates a duty or relation in the 
nature of a trust; asif A. should transfer property to 
B., and as the consideration, or as part of the consid- 
eration, for the transfer, B. should assume and promise 
to pay debts of A. In such case the consideration re- 
tained might well be regarded as held in the nature of 
a trust for the persons indicated by the contract. That 
such persons may maintain an action at law against 
the party promising, was held in the following among 
a great number of cases: Morgan v. Overman S. M. 
Co., 37 Cal. 5384; Snell v. Ives, 85 Ill. 279; Helms v. 
Kearns, 40 Ind. 124; Johnson v. Knapp, 36 Iowa, 616; 
Anthony v. Herman, 14 Kan. 494; Joslinv. N. J. Car 
Co., 36 N. J. L. 141; Thompson v. Thompson, 4 Ohio 
St. 333; Urquhart v. Brayton, 12 R. I. 169; Hind v. 
Holdship, 2 Watts, 104; McDowell v. Laev, 35 Wis. 171; 
Saunders v. Classen, 13 Minn. 3879; Campbell v. Smith, 
71 N. Y. 26. Follansbe v. Menage. Opinion by Gil- 
fillan, J. 

[Decided Oct. 4, 1881.] 


a 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 


MARCH, 1881. 

MUNICIPAL CORPORATION — NEGLIGENCE —NOT LIA- 
BLE FOR MERE SLIPPERINESS CAUSED BY ICE— NO- 
TICE — EVIDENCE.—(1) Mere slipperiness of a street or 
sidewalk caused by either ice or snow is not a defect 
for which a town or city is liable. In this cold climate 
where ice and snow cover the whole face of the earth 
for a considerable portion of the year, such an incon- 
venience ought not, and rightfully cannot be regarded 
asadefect. No amount of diligence can keep our 
streets and sidewalks at all times free from ice and 
snow; and the latter, when trodden smooth aud hard, 
is nearly and sometimes quite as slippery as ice; and 
travellers will often slip and fall when no one is to 
blame. To hold towns and cities responsible for such 
accidents would practically make insurance companies 
of them. A block of ice may constitute a defect, the 
same as a block of woud or stone. So aridge or hum- 
mock of ice or snow may constitute a defect, the same 
as a pile of lime or sand or mortar upon the sidewalk 
would. In Gilbert v. City of Roxbury, 100 Mass. 185, 





*To appear in 72 Maine Reports. 





the sidewalk was constructed of earth, and was some 
three or four inches lower upon one side than the 
curbstone upon the other, and the ice bad formed a 
ridge in the middle of the walk from three to five 
inches higher than at the edge, and sloping off toward 
the edge; and yet, being satisfied that there was noth- 
ing which caused the female plaintiff to fall but the 
slipperiness of the ice, the court held that a direction 
to the jury to return a verdict for the defendant was 
correct. (2) Notice of a defect in a way cannot be 
proved by the admission of a town or city officer; 
though the declarations of such an officer, which ac- 
company his official acts, and tend to explain them, 
are admissible. See Corinna v. Exeter, 13 Me. 321. 
Smyth v. City of Bangor. Opinion by Walton, J. 
[Decided May 24, 1881.] 


NoTIcE-—-TO DIRECTOR OF BANK — KNOWLEDGE 
OF AGENT BEFORE EMPLOYMENT. A notice to a bank 
director or trustee, or knowledge obtained by him 
while not engaged either officially or as an agent or 
attorney in the business of the bank, is inoperative as 
a notice to the bank. A single trustee or director has 
no power to act for the institution that creates his 
office, except in conjunction with others. It is the 
board of directors only that can act. If the board of 
directors or trustees makes a director or any person 
its officer or agent to act for it, then such officer or 
agent has the same power to act, within the authority 
delegated to him, that the board itself has. His au- 
thority is in such case the authority of the board. 
Notice to such officer or agent or attorney, who is at 
the time acting for the corporation in the matter in 
question, and within the range of his authority or 
supervision, is notice to the corporation. Abbott’s Trial 
Ev. 45; Fulton Bank vy. Canal Co.,4 Paige, 127; La 
Farge Fire Ins. Co. v. Bell, 22 Barb. 54; National Bank 
v. Norton, 1 Hill, 578; Bank of U.S. v. Davis, 2 id. 
454; North River Bank v. Aymar, 3 id. 263; Ins. Co’ 
v. Ins. Co., 10 Md. 517; Bank v. Bayne, 25 Conn. 444; 
Farrell Foundry v. Dart, 26 id. 376; Smith v. South 
Royalton Bank, 32 Vt. 341; Washington Bank v. Lewis, 
22 Pick. 24; Commercial Bank v. Cunningham, 24 id. 
270; Housatonic Bank v. Martin, 1 Met. 308; 1 Pars. 
Cont. 77; Story Agency, § 140; 6 South, L. Rev. N. S. 45; 
Hoover v. Wise, 91 U. S. 308. Knowledge of an agent 
obtained prior to his employment as agent, and which 
he has no personal interest to conceal, will be an im- 
plied or imputed notice to the principal, when the 
knowledge is so fully in mind that it could not at the 
time have been forgotten, and relates to a matter so 
material to the transaction as to make it the agent's 
duty to communicate the fact to his principal. In 
such case the presumption that an agent will do what 
it is his duty to do, having no personal motive or inter- 
est to do the contrary, is so strong that the law does not 
allow it to be denied. See, upon the question, Hous- 
man v. Building Assoc., 81 Penn St. 256; Tucker v. 
Tilton, 55 N. H. 223; Fuller v. Bennett, 2 Hare, 394; 
Dresser v. Norwood, 17 C. B. (N. 8.) 466; Rolland v. 
Hart, L. R., 6 Ch. App. 687; The Distilled Spirits, 11 
Wall. 356; Hovey v. Blanchard, 13 N. H. 148; Hart v. 
Bank, 33 Vt. 252; Suit v. Woodhall, 113 Mass. 391; 
National Bank v. Cushman, 121 id. 490; Anketel v. 
Converse, 17 Ohio St. 11; Hoppock v. Johnson, 14 
Wis. 303; Lawrence v. Tucker, 7 Me. 195; Jones’ Mort. 
(2d ed.), $584; also 16 Am. Law Reg. (N.8.)1. Fair- 
field Savings Bank v. Chase. Opinion by Peters, J. 
(Decided May 13, 1881.] 


PROCESS — WRONGFUL SEIZURE UNDER OFFER TO RE- 
TURN PROPERTY. An officer who wrongfully attaches 
and takes actual possession of goods cannot show, in 
an action against him by the owner, that on the day 
after the attachment he tendered to the owner a re- 
turn of the property in the same condition as when 
attached. He cannot return the property in mitiga- 
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tion of damages for the taking, against the owner's 
consent. Ca v. Dresser. Opinion by Peters, J. 
[Decided June 8, 1881.] 


————_>—____ 


IOWA SUPREME COURT ABSTRACT. 
JUNE, 1881. 


ACTION — DOES NOT LIE AGAINST TRUSTEE OF PUB- 
LIC CHARITY FOR ILLEGALLY DISCHARGING EMPLOYEE. 
— The statute of Iowa provides that the trustees of the 
State Deaf and Dumb Institution ‘shall have the 
general supervision of the institution, adopt rules for 
the government thereof, provide teachers, servants 
and necessaries for the institution, and perform all 
other acts necessary to render it efficient, and to carry 
out the purposes of its establishment.’ Held, that 
the trustees would not be liable to a personal action 
for damages at the suit of a teacher or superintendent 
whom they have employed, for wrongfully, unjustly 
and illegally refusing to allow him to enter upon the 
employment, it not being averred that they acted cor- 
ruptly or maliciously. That the duty of employing 
teachers requires such judgment and discretion as to 
call into exercise functions, to say the least, quasi 
judicial, as defined in the reported cases on that ques- 
tion, we think can admit of no doubt. If so, all the 
authorities agree that there can be no personal liability 
of the officer unless the act complained of be willful, 
corrupt or malicious, or without the jurisdiction of 
the officer. Wasson v. Mitchell, 18 Iowa, 153; M. W. 
R. Co. v. Horton, 38 id. 33. Andif the trustees named, 
in the honest exercise of their discretion and judg- 
ment, should discharge an employee, they cannot be 
held liable to a civil action, because the act is not of a 
purely ministerial character, like the issuance of an 
execution by a justice of the peace, or the levy of a 
writ by a sheriff, or the like. If they may discharge 
an employee after entering upon the employment, they 
may also cancel a contract with one not yet having 
commenced to labor for the institution, upon grounds 
which may appear to them to be satisfactory. The 
same judgment and discretion and power to determine 
are required to be exercised in one case as in the other. 
Chamberlain v. Clayton. Opinion by Rothrock, J. 


CORPORATION — DIRECTOR MAY BE CREDITOR AND 
SECURE DEBT BY BIDDING IN CORPORATE PROPERTY 
AT EXECUTION SALE.—The director of a corporation 
may become its creditor by loaning it money, and it is 
equally his right to take security and enforce it. And 
it seems to follow that he should be allowed for his 
just protection to bid at an execution sale of the prop- 
erty upon which he was secured. That adirector of a 
corporation may bid at an execution sale made to pay 
a debt due the director from the corporation was ex- 
pressly held in Twin Lick Oil Co. v. Morbury, 91 U. S. 
587. While this is so, it is not to be denied that fidu- 
ciary relation exists, and a director cannot wholly 
divest himself of his responsibility to the company, 
even in the very matter in which he became an adver- 
sary. In the case cited, the court said: ‘“‘That a di- 
rector of a joint-stock corporation sustains one of 
those fiduciary relations where his dealings with the 
subject-matter of his trust or agency, and with the 
beneficiary or party whose interest is confided to his 
care, are viewed with jealousy by the courts, and may 
be set aside on slight grounds, is a doctrine founded 
on the soundest morality and has received the clearest 
recognition in this court and in others;’’ citing Koch- 
ler v- Black River Falls Iron Co., 2 Black, 715; Drury 
v. Cross, 7 Wall. 299; Luxemburg R. Co. v. Moquay, 
25 Beav. 586; Cumberland Co. v. Sherman, 30 Barb. 553. 
While therefore it was held that the creditor director 
was at liberty to bid at the execution sale, yet it was 
said that the liberty should be exercised subject to the 





rules which belong to his peculiar position. Hallam 
v. Indianola Hotel Co. Opinion by Adams, J. 


DIVORCE —AWARD OF CUSTODY OF CHILD BY DE- 
CREE NOT CHANGEABLE IN COLLATERAL PROCEEDING. 
— Where in an action for divorce the custody of a 
minor child of the parties was awarded to the mother, 
held, that the father could not supersede ‘the award in 
a collateral proceeding on the ground that the welfare 
of the child required that the father should have the 
care and custody. Todo such a thing would be over- 
turning well-established rules that have been fre- 
quently declared by all courts, without, it may be said, 
an exception. As applicable to this class of cases, see 
Williams v. Williams, 13 Ind. 523; Wakefield v. Ives, 
35 Iowa, 238; Hoffman v. Hoffman, 15 Ohio St. 427. 
The statute provides the court may make “subsequent 
changes ”’ in the decree in reference to the custody of 
the children when circumstances render them expedi- 
ent. Code, § 2229. Evidently this contemplates a pro- 
ceeding brought for the purpose of obtaining a change 
in the decree. In the absence of this being done, the 
decree as originally entered must amount to an adjudi- 
cation. Jennings v. Jennings. Opinion by Seevers, J. 


—_>__—__ 


FINANCIAL LAW. 


NATIONAL BANK — RIGHT TO ACQUIRE REAL ESTATE. 
— A National bank may purchase real estate to secure 
satisfaction of a debt due it, even though it costs a 
considerable sum over and above the debt, and the 
title to the land is acquired from another than the 
debtor, and may take the title thereto in the name of 
its president for its use. Mapes v. Scott, 88 Ill. 355. 
Illinois Sup. Ct., May 14, 1881. Libby v. Union Na- 
tional Bank. Opinion by Dickey, J. 


—— LIABILITY OF STOCKHOLDEKS NOT SUBJECT OF 
SET-OFF. — Section 5151 of the Revised Statutes of the 
United States, among other things provides that the 
shareholders of every National banking association 
shall be held individually responsible for all contracts, 
etc., to the extent of the amount of their stock therein, 
at the par value thereof, in addition to the amount 
invested in such shares. Held, that upon the insol- 
vency of such a bank a shareholder who happens to be 
one of its creditors cannot cancel or diminish the as- 
sessment to which the provisions of this section make 
him liable, by offsetting his individual claim against 
it. The liability to be enforced against the shareholder 
is not a debt due to the bank, but is a sum of money 
equal to the par value of his stock, payable by him to 
the receiver as an officer of the government by force 
of the law, and the assessment authorized and made by 
the comptroller. The effect of allowing such a set-off 
is to give the shareholder an advantage over other 
creditors. It practicaily pays his debt in full, and by 
leaving so much less for others, diminishes his lia- 
bility as a stockholder, which it was clearly the design 
of the law to impose. In Attorney-General v. Mech. 
& Lab.’s Sav. Bank, 5 Stew. 163, it was held that a de- 
positor who borrowed money from the bank, secured 
by his note or mortgage, could not offset his debt 
against the amount of his deposit at the time when 
the decree of insolvency was made. In Osborn v. 
Byrne, 43 Conn. 155, the Supreme Court of Connecticut, 
in answer to the petition of the receiver of an insolvent 
savings bank, praying for instructions, decided that 
the borrower of the funds of the corporation should 
not be allowed to offset his deposits against his indebt- 
edness. See also, Sawyer v. Hoag, 17 Wall. 610; Re 
Empire City Bk., 18 N. Y. 199. U.S. Dist. Ct., New 
Jersey, July 11, 1881. Hobart v. Gould. Opinion by 
Nixon, D.J. (8 Fed. Rep. 57.) 
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GIFT — OF MONEY IN SAVINGS BANK — DONATIO 
MORTIS CAUSA. —It is well settled in Maryland that 
there is no difference in the legal requirements to make 
a good delivery in gifts inter vivos and mortis causa. 
Although a gift mortis causa depends for its absolute- 
ness on the death of the giver from the disease threat- 
ening life when the gift was made, so that recovery 
would revoke it, still for the time being and until re- 
covery, the absolute dominion over the thing given, 
must be parted with at the time of the gift. S., on the 
8d of April, 1877, being sick at the time, gave C. a writ- 
ten order on a savings bank, for the payment to him 
of a sum of money on deposit in said bank in her 
name. A memorandum was added, “the book must 
be sent with this order.’’ At the same time she gave 
C. a written order on G. in whose possession her book 
of deposit then was, requesting G. to deliver said book 
toC. The order for the payment of the money was 
presented atthe bank by C. without the bank book, and 
he was told the money was there, and the order was in 
proper form, but could not be paid till the book was 
produced. S. died on the 10th of July, 1877, ata dif- 
ferent place from that where the order was given. In 
an action by C. against the administrator of S. to re- 
cover the amount of the order, the above facts were 
proven, but there was no proof that C. ever had the 
bank book in his possession, or that he ever made any 
efforts to get it; nor did it appear of what disease S. 
died, or what was her disease at the time the order was 
given. Held, that standing as the money did in the 
name of S. at the bank when she died, it devolved 
upon her legal representative, who having properly 
possessed himself of it, the plaintiff had no enforceable 
claim against the defendant or the fund. That there 
was a serious failure of proof as to the disorder of 
which the alleged donor died, and it was essential to 
make the attempted gift, an effective gift mortis causa, 
that the donor should die of the very disorder with 
which she was suffering when the gift was made, and 
that there should be no intervening recovery. Pen- 
nington v. Gittings, 2G. & J. 215; Bradley v. Hunt, 5 
id. 58; Hebb v. Hebb, 5 Gill, 509; Taylor v. Henry, 48 
Md. 559; Mitchener vy. Dale, 23 Penn. St. 59; Tate v. 
Hilbert, 2 Ves. Jr.112. Maryland Ct. of Appeals, April 
term, 1880. Conserv. Snowden. Opinion by Irving, J. 
(54 Md. 175.) 


NEGOTIABLE INSTRUMENT— HOLDER FOR VALUE— 
PRESUMPTION. Inan action to foreclose a mortgage 
securing promissory notes, S. intervened and claimed 
to own the notes. It appeared that S. had left the 
notes in the hands of his agent for collection, and that 
they were while there, by the fraud of the agent’s 
partner, transferred to plaintiff, who took the notes 
as collateral security for the 
agent’s firm. Held, that the mere fact that the plaintiff 
took the notes as collateral security would not show 
that it is a holder for value. It would not be such if 
they were taken wholly as collateral security for an 
antecedent indebtedness and no extension was given. 
Ryan v. Chew, 13 Iowa, 589. Held, also, that if the fact 
that the notes came from its possession was sufficient 
to raise a presumption that it paid value, such presump- 
tion was overcome by the intervenor, showing his title 
to the notes, and the wrongful indorsement and de- 
livery to the plaintiff. In 2 Daniell, Neg. Inst. 412, 
the author says: * The legal presumption is that the 
holder of a note is not a finder, but a bona fide trans- 
feree for value. When, however, the loss of the orig- 
inal owner is shown, the burden of proof shifts, and 
the holder must show that he acquired it in good faith 
for value.”’ See, also, Morton v. Rogers, 14 Wend. 581; 
Graves v. Am. Exch. Bank, 17 N. Y. 205; Mathews v. 
Poythress, 4 Ga. 305; Gerrard v. Pittsburgh, 29 Penn. 
St. 157. The rule enunciated finds support also in 


numerous analogous decisions where the maker proves 


indebtedness of the 





that the note was procured from him by fraud. Sis- 
terman v. Field, 9 Gray, 33; Perrin v. Noyes, 39 Me. 
384; Smith v. Sac County, 11 Wall. 139; Devlin v. 
Clark, 31 Mo, 22; Perkins v. Prout, 47 N. H. 887; Har- 
bison v. Bank of Indiana, 28 Ind. 133; Bailey v. Bid- 
well, 13 Mees. & W. 73; Fitch v. Jones, 32 Eng. L. & 
Eq. 134. The same doctrine is recognized by the text 
writers. Chitty, Bills, 260; Byles, Bills, 190; 2 Pars. 
Bills & Notes, 438; Story, Prom. Notes, 196. Iowa 
Sup. Court, Oct. 4, 1881. Union National Bank of 
Chicago v. Barber. Opinion by Adams, C. J. 
————- + 
INSURANCE LAW. 

MARINE POLICY — PROMISSORY REPRESENTATION — 
BURDEN OF PROOF AS TO SEAWORTHINESS. —(1) A sub- 
stantial compliance with a promissory representation 
is sufficient to sustain a contract for marine insurance. 
The cargo of a vessel which had been pronounced un- 
seaworthy was insured upon the representation that 
she was ‘“‘to be repaired.’’ Upon a new survey how- 
ever, it was found that no repairs were required, and 
the same were therefore not made. Held, that the fair 
construction of the representation, assuming it not to 
have been the statement of an expectation, but a 
promissory representation, was that the vessel was to 
be put in a seaworthy condition for her voyage before 
the commencement of the risk; and that if she was in 
that condition when she left the port from which the 
cargo was insured, the representation was satisfied. 
In De Hahn v. Hartley, 1T. R. 343, Lord Mansfield 
said: ‘‘ A representation may be equitably and sub- 
stantially answered, but a warranty must be strictly 
complied with.’* The two cases most frequently re- 
ferred to in illustration of the rule are Suckley v. Dela- 
field, 2 Cai. 222, and Pawson v. Watson, 1 Cowp. 785. 
In Suckley v. Delafield, where the representation was 
that the ship would sail “in a few days for the West 
Indies, in ballast,” it was held to mean the vessel 
would not be exposed to the sea perils attending a 
loaded ship, and was substantially performed, although 
the master secretly conveyed into the ship and trans- 
ported a small quantity of merchandise. In Pawson 
v. Watson, the representation was that the ship was to 
sail with twelve guns and twenty men. She sailed 
with ten guns and six swivels, and with sixteen men 
and seven boys. It was held that as the representation 
had not been departed from fraudulently, nor in a 
manner detrimental to the underwriter, the policy was 
in force. (2) Seaworthiness must be shown by the 
assured, where proof of such fact is necessary to ex- 
cuse the non-compliance with a promissory representa- 
tion. See on the subject of the burden of proof, 
Moses yv. Sun Mut. Ins. Co., 1 Duer, 176; Tidmarsh v. 
Wash. Ins. Co., 4 Mason, 439; Bullard v. Roger Wil- 
liams Ins. Co., 1 Curtis, 148; Watson v. Clark, 1 Dow. 
336; Parker v. Potts, 3 id. 23; Pickup v. Thames Ins. 
Co., L. R., 3Q. B. D. 594; Taylor v. Lowell, 3 Mass. 
347; Paddock v. Franklin Ins. Co., 11 Pick. 227; Myers 
v. Girard Ins. Co., 26 Penu. 192; Snethen v. Memphis 
Ins. Co., 3 La. Ann. 474. U.S. Cire. Ct., 8S. D. New 
York, April, 1881. Lunt v. Boston Marine Insurance 
Co. Opinion by Wallace, D. J. (7 Fed. Rep. 563.) 


NEW BOOKS AND NEW EDITIONS. 


Story ON PARTNERSHIP. 


Commentaries on the Law of Partnership as a branch of 
Commercial and Maritime Jurisprudence, with occa- 
sional illustrations from the civil and common law. By 
Joseph Story, LL. D. Seventh edition. By William Fir- 
bur Wharton, Counsellor at law. Boston: Little, Brown 
and Company, 1881. Pp. li, 730. 


'NHIS book is perfectly wellknown to every member 
of the profession, young and old. Its merits and 
demerits are familiar. One thing must be said in 
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favor of all this great lawyer’s books: the older a prac- 
titioner becomes, the more valuable they seem to him. 
They have certain defects which detract from their 
usefulness to the tyro, but as a lawyer grows wiser, he 
puts a higher estimate upon them, not as mere tools of 
trade, but as exponents of the science of law. Mr. 
Wharton has added many citations to the present edi- 
tion, as a great number of cases have accumulated in 
the thirteen years elapsed since the sixth edition. The 
volume is elegantly printed. 


OpGERS ON LIBEL AND SLANDER. 

A Digest of the Law of Libel and Slander ; with the evidence, 
procedure and practice, both in civil and criminal cases, 
and precedents of pleadings. By W. Blake Odgers, M. A., 
LL. D., late scholar and law {student of Trinity Hall, 
Cambridge, of the Middle Temple and the Western Cir- 
cuit, barristeratlaw. First American edition. By Mel- 
ville M. Bigelow, Ph.D. Boston: Little, Brown and Com- 
pany, 1881. Pp. lii. 651. 

There is no lack of excellent treatises on this sub- 
ject, one of the best and most recent being Mr. Town- 
shend’s. The present work is written on the plan 
which Mr. Lawson adopted in his recent article in the 
American Law Review, and which we recommended 
him to adopt, for a complete work, namely, of abstract 
propositions and case illustrations. To these the 
learned editor has added copious American notes. 
The author has demonstrated the correctness of our 
judgment as to the practicability of a work on such a 
plan on this topic. We have looked over the work 
sufficiently to become very much interested in its 
novel treatment, its graphic expression, its judicious 
selections, and its logical division and arrangement. 
It is certainly a most meritorious production. lt has 
a peculiar value in its freshness. The mechanical 
execution is beyond criticism. 


ApAms’ Equity. 

The Doctrine of Equity. A Commentary onthe law as ad- 
ministered by the Court of Chancery. By John Adams, 
Jr., Esq., Barrister at Law. Seventh American edition. 
Containing the notes to the previous editions by J. R. 
Ludlow, J. M. Collins, Henry Wharton, George Tucker 
Bispham, and George Sharswood, Jr. With additional 
notes and references to recent English and American de- 
cisions, by Alfred J. Phillips. Philadelphia: T. & J. W. 
Johnson & Co., 1881. Pp. xc; lxviii-lxix; 456. 


This is a very brief and pregnant commentary, pre- 
senting a noticeable contrast to Story’s great work. Its 
statements are models of conciseness and clearness, 
showing how few words a man needs if he clearly 
understands his subject. It has received a vast 
amount of annotation by some of the most learned of 
our lawyers, as the title page shows. Taken as a whole 
it may be pronounced a very admirable work, perhaps 
the most useful in a practical view, on this very im- 
portant subject. It has separate tables of the English 
and American cases, which is not well. It is printed 
in a very attractive manner. 


en 
CORRESPONDENCE. 


MERGER IN JUDGMENT. 


Editor of the Albany Law Journal: 

Your correspondent ‘“‘X. Y. Z.,” in commenting on 
the decision of the Supreme Court of Indiana in the 
case of Evansville Gas Light Co. v. State of Indiana 
ex rel., etc., as reported in the October number of the 
American Law Register, quotes this paragraph of the 
opinion: ‘The merger of a judgment takes up 
the mortgage as a cause of action but not as alien. 
There is a broad distinction between a merger of a 
cause of action and the merger of alien. It is owing 
to errors in confusing the merger of a cause of action 
with the merger of a lien, that some of the courts have 
been led into the erroneous holding that a judgment 





extinguishes the mortgage lien.”’ The court also said 
in that opinion: ‘‘ Upon principle it is, in our opinion, 
very clear that although the judgment merges the 
mortgage as a cause of action, it does not abridge or 
extinguish its lien.”” * * * “There cannot well be 
two opinions upon the proposition that the mortgage 
as a cause of action is merged in the decree, and that 
all rights growing out of it as a right of action are 
merged in the judgment or decree.’’ So far as the de- 
cision had any concern with the litigants, the conclu- 
sion thus reached was unquestionably the right one. 
But the more we think of the court’s method of reach- 
ing the conclusion the more we are convinced that the 
court mistakes the mere use of phrases for the expres- 
sion of ideas. When a judgment is the thing that is 
merged, it will be proper to look for sense in the 
phrase, ‘‘the merger of a jndgment.’”’ But let that 
pass. The court speaks of the mortgage as something 
existing in two entirely separate and distinct charac- 
ters, viz., (a) ‘‘as a cause of action,”’ and (b) ‘tas alien;”’ 
and while it isidle tospeak of the mortgage ‘‘as alien,” 
without meaning alien that is enforceable by action, 
yet according tothe court, “all rights growing out of”’ 
the mortgage ‘‘as aright of action are merged in the 
judgment or decree.”” Possibly the court, in speaking 
of the mortgage “as a cause Of action,’ and in speak- 
ing of “all rights growing out of it as a right of ac- 
tion,” had an idea of the remedial right which in 
general belongs to the holder of the mortgage for its 
enforcement as a subsisting charge in specific property. 
Possibly it had an idea of the remedial right which in 
general belongs to the holder of the mortgage for the 
enforcement of the debt for which the mortgage, as 
such charge, is a security. But whichever remedial 
right it was, the court is clearly of opinion that it isa 
remedial right which the ‘‘ merger of the judgment” 
the court is talking about incontinently ‘‘ takes up.” 
After all, it remains to be seen how the mortgage, 
which the court is clearly of opinion ‘‘the merger of 
a judgment’ does not take up ‘‘asalien,” is to be 
made of much practical avail after ‘“‘ the merger of a 
judgment” has taken it up ‘‘as a cause of action,” 
together with “all rights growing out of it as a right 
of action.” We fear the ‘‘ broad distinction between 
the merger of a cause of action and the merger of a 
lien,’”? on which the Supreme Court of Indiana would 
fain enlighten ‘“‘some of the courts,” is a mare’s nest 
— “only that, and nothing more.” A. B.C. 


ACCRETION. 


Editor of the Albany Law Journal: 

The case of Murphy v. Norton, reported in 61 How. 
Pr. 197, presents a question of very unfrequent occur- 
rence; but it came before one of our courts as early as 
1815. Inthe case of Little Tinicum Island, in the Court 
of Common Pleas of Delaware county, it was decided 
by the Hon. Burd Wilson, then president judge, that ° 
if a portion of the fast land of an island be washed 
away by the encroachment of tide-water, and subse- 
quently restored by the deposit of alluvion, such re- 
stored land belongs to the original owner of the fast 
land, as does also any increase thereof. 

Yours, etc., F. C. Bricutty. 

GERMANTOWN, IA., Nov. 28, 1881. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down, Tues- 
day, December 6, 1881: 

Judgment affirmed, with costs—Pond vy. Comstock ; 
Devlin v. Reeners.——Order affirmed, and judgment 
absolute ordered for defendants on stipulation, with 
costs—Gilligan v. The Commercial Fire Ins. Co.; 
McCarthy v. Whalen.—Order affirmed, with costs 
—Parkhurst v. Berdell; Ruppert v. Haug. 
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CURRENT TOPICS. 





os \ ggerrne sce co of the Bar of the City of New 

York; Report of the Special Committee ‘to 
urge the rejection of the proposed Civil Code,’ ap- 
pointed March 15, 1881; presented October 21, 
1881.” This is the title of a pamphlet of twenty- 
three pages lying before us, signed by Messrs. Wm. 
D. Shipman, Herbert B. Turner, Albert Mathews, 
Douglass Campbell, John M. Scribner, F. R. Cou- 
dert; with an appendix consisting in a reply by Mr. 
Clifford A. Hand to Mr. David Dudley Field’s an- 
swer to the former report of the association against 
the Civil Code. We do not understand that the 
present report has been adopted by the highly re- 
spectable but exceedingly close and old-fashioned 
corporation to which it is addressed. Very likely it 
will be adopted, and that the association will dis- 
patch sundry emissaries to Albany to endeavor to 
coax the Legislature not to improve the laws, and 
above all not to compel the members of the associa- 
tion to read a new law book. Very likely some of 
these same ambassadors will have some measures to 
suggest by way of new statutory enactment, but stat- 
utes changing or settling the common law are a very 
different thing from a Code effecting the same re- 
sult! Such statutes are commendable; such a Code 
is reprehensible! The ‘‘ Report” is not a very loud 
one, and it seems to us to announce a particularly 
blank cartridge. It is the same old story — bitter 
hostility to all general codification, under the guise 
of particular criticisms upon a few features of the 
proposed Code. It embodies the same old wailings 
and Cassandra prophesyings. The honorable com- 
mittee’s ‘‘mind shrinks appalled at the prospect,” 
etc. Weare glad to have this official explanation 
of the cause of the annual shrinkage of their mind 
which is so evident an accompaniment of the proposal 
of the Code. ‘‘ Uprooting of the landmarks of the 
law” is another pet phrase. As Polonius would 
say, this is ‘‘ good.” One might as well talk about 
uprooting a tree floating on the tide at ebb and flow! 
We have always given the association people credit 
for every good quality except humor, but here they 
appear as humorists. ‘‘If such a revolution and 
upheaval of what has cost centuries of learned labor 
and millions of treasure to settle into an approxima- 
tion to certainty is ever to occur, it is to be hoped it 
shall not overtake the community as a surprise,” etc. 
The italics are our own. This we call true humor. 
The idea of characterizing the common law as ‘an 
approximation to certainty,” and of describing a 
Code that proposes to make certain that which is 
now noteriously uncertain, as ‘‘a revolution and 
upheaval,” is decidedly funny, and only surpassed in 
sportiveness by the ensuing idea that the Code is a 
‘“‘surprise.” A ‘‘surprise” sixteen years old, re- 


peatedly enacted by one or the other or both of the 
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branches of the Legisiature, printed and reprinted 
and scattered all over the State for years, the sub- 
ject of discussion in all the newspapers of the State 
for three years last past, and of one elaborate veto 
message by a recent governor—to call this a ‘‘sur- 
prise” is really surprisingly amusing. But we shall 
await developments, and fresh ‘‘revolutions,” ‘‘ up- 
heavals,” and ‘‘ surprises.” 


Attention is called to Mr. Niven’s communication 
in answer to our paragraph about the Sullivan county 
judge case. Of course Mr. Niven will understand 
that we would not have expressed an opinion upon 
a purely private case, pendente lite, but this seems a 
case of peculiar public importance. Mr. Niven is 
right in saying that our remarks were written ‘in 
haste.” Every thing in such a publication as ours 
necessarily has so to be written. But the subject is 
not new to us, nor was what we published written 
without reflection. A perusal of Mr. Niven’s re- 
markably able and ingenious brief has not converted 
us. He asks us if proof of an actual effect upon 
the balloting by ‘‘bull-dozing” must not be shown 
to avoid an election for that cause. Let us suppose 
that a candidate publishes and circulates a campaign 
card threatening a withdrawal of patronage from 
those who fail to support him; or better, threaten- 
ing the burning of their houses and death to them- 
selves. Would it be contended that this would not 
in itself avoid his election, and that the opposing 
candidate would be forced to show that these threats 
actually intimidated opposition and made votes for 
the candidate issuing the card? We suppose not. We 
believe that a threat by a candidate of a crime to influ- 
ence an election would avoid the election. Such an 
election would not be ‘‘ free.” Now Judge Thornton 
threatened a crime to influence the election, did he 
not? Tobe sure, he did not intend any offense, and the 
offense perhaps was not peculiarly heinous, but still 
he technically committed the offense of offering to 
bribe voters. He offered the extraneous and im- 
proper inducement of proposing to perform the 
duties of the office for less compensation than the 
other man, and thus put up an office to the lowest 
bidder. We believe that at common law such an 
offer is criminal, and avoids the election per se, on 
grounds of public policy. (In this connection refer- 
ence is made to Commonwealth v. McHale, ante, 412, 
holding that fraud committed at an election is an 
indictable offense at common law.) It seems to us 
that if a candidate commits the offense of publicly 
offering to bribe voters to effect his election, his elec- 
tion is void, because such an offer naturally and in- 
evitably tends to divest the election of its proper 
freedom. It is a different case from a private offer 
to bribe a particular voter. In the case of such a 
public and wholesale offer to bribe as that in ques- 
tion we do not think that courts of justice are re- 
duced to the extremity of requiring proof of an 
actual effect upon the ballot. Its effect is even 
more apparent, certain and inevitable than an offer 
to pay every voter five dollars would be, for the 
very reason that it does not carry intrinsic immoral- 
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ity on its face, and all classes of men, good as well 
as bad, must in human nature yield to its influence. 








The Governor has appointed Gen. Tracy, of Brook- 
lyn, to the vacancy on the bench of the Court of Ap- 
peals, and the appointment has been accepted. The 
new judge is a man of excellent character and tal- 
ents; has served his country with distinction in the 
field; and has for some years been considered in 
the front rank, perhaps the leader, of the Brooklyn 
bar. He has had a large and varied experience at 
the bar,‘and has commanded a lucrative clientage. 
It is believed that his professional attainments are 
sufficient, if not profound, and that candor and pa- 
tience will be found his characteristics. Personally 
Gen. Tracy is very highly esteemed for the upright- 
ness and fairness of his life and the amiability and 
courtesy of his bearing. He has unquestionably 
made a pecuniary sacrifice in accepting this post, 
and it is to be hoped that he will reap honor enough 
to recompense him. Aside from the fact that he is 
untried as a judge, the appointment may be pro- 
nounced unexceptionable. On the whole Governor 
Cornell is to be praised for his judicial appoint- 
ments. He has exhibited good judgment and free- 
dom from favoritism. 

The repulsive reptile, Guiteau, still drags his 
slimy length and belches his foul breath in court. 
Every word he has spoken has helped to damn him. 
The wisdom of Judge Cox’s course in letting him 
say his say and go his length is now more than ever 
obvious. Guiteau’s career would go far to justify 
an acceptance of the dogma of total depravity. 
Probably there is no serious difference of opinion 
among the legal profession about the creature’s legal 
accountability, however much there may be about 
his sanity, speaking technically. He has demon- 
strated by his own confession that he had the will 
power to refrain from killing the President when- 
ever he chose; that he prayed and struggled against 
the promptings of his ‘‘ inspiration; that he finally 
felt remorse for his act. He has exhibited a remark- 
able memory, extending to almost every word of 
his old letters and to every dollar of which he has 
defrauded his victims produced as witnesses. 

If Guiteau is insane at all it is through his colos- 
sal self-conceit. An amusing proof of the extent 
of this characteristic, as well as of his marvellous 
impudence and half-crazy fraud, is now before us. 
It is a manuscript speech of thirty-two foolscap 
pages, with notes and corrections in his handwrit- 
ing, designed to be delivered by him in opening the 
trial of his case as plaintiff against James Gordon 
Bennett, for libel. Guiteau left the speech at the 
office of an eminent lawyer of New York city, 
whom he desired to ‘‘ retain,” but who, we believe, 
never had the pleasure of meeting his would-be 
client. At the head of the manuscript are these 
words in Guiteau’s handwriting: ‘‘I shall deliver 
this from memory with all the power and pathos I 
can command. C.J.G.” This note shows his reli- 
ance upon his remarkable memory. The speech is 





well enough constructed, and it certainly displays a 
considerable and very unusual sort of prevision. 
Guiteau’s handwriting is remarkably legible and 
forcible, and rather elegant. We da not wonder 
that Guiteau wanted to sue Bennett, for Bennett 
had published in the Herald, that Guiteau ‘ always 
charged one-half on all collections, and had dis- 
honestly retained moneys belonging to his clients.” 
Either branch of this accusation was a grievous 
charge, and it seems that even Guiteau shirked the 
reputation of one characteristic of the ‘‘ contingent 
fee business!” If this was false, he might well 
style it ‘‘a cruel and malicious libel.” Further on, 
however, we get a disclosure of a want of conscience 
and of logic, and of a stupendous impudence, which 
might go far to justify a belief in his insanity. The 
charge was that he had taken a bill of $350 to col- 
lect, and having collected $175 refused to account. 
His answer as written to his clients, according to 
the Herald account, was: i respectable lawyers 
retain one-half for collec’ , | nave collected my 
half, and therefore noti:ny is due to you!” Gui- 
teau only complained ‘i:.c the word *‘ such” which 
he had written befo- -‘ collections,’’ was omitted ! 
And this was the b«. is of his libel suit for $100,000 ! 
He piles up the «.gony in the speech, quite in the 
advocate fashion, and lays particular stress on hav- 
ing been immured in the Tombs, on account of this 
publication and his consequent loss of business, 
with thieves and ‘‘murderers.” The particular 
charge on which he was thus imprisoned was of de- 
frauding the St. Nicholas Hotel of a board bill. 
Nothing but ‘‘ beating” first-class hotels and assas- 
sinating the President would answer Guiteau’s self- 
conceit. 


Having had recent occasion to review the career 
of the four deceased judges of our Court of Ap- 
peals formed in 1870, we have incidentally remarked 
an omission which although undoubtedly uninten- 
tional is unpleasantly noticeable. The portraits of 
Chief Judge Church and Judges Grover and Peck- 
ham hang on the walls of the court room, but that 
of Judge Allen is not there. Judge Allen served 
the State as a judge (to say nothing of purely po- 
litical offices) for more than a quarter of a century 
—the longest of any judge in very recent times—and 
in native powers as well as in attainments was the 
peer of any magistrate of his generation. Proba- 
bly most of our readers, certainly all his survivors 
and successors on the bench, will agree with us in 
estimating him as the most remarkable jurist, for 
a combination of learning and ability, who has 
lately graced that court. His portrait should be 
added to the rest, and if it chanced to be better as a 
work of art than two of the others, no harm would 
be done. 





NOTES OF CASES. 





N Vredenburg v. Behan, Louisiana Supreme Court, 
May, 1881, 12 Rep. 688, the plaintiff's husband 
was killed by a bear, kept by the defendants, indi- 
viduals composing a rifle club, as a prize to be shot 
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for. The main question was of contributory negli- 
gence. The court said: ‘‘It is shown that just 
after Mr. Vredenburg passed through the club 
grounds on his way to the pasture, a boy, who was 
emp! yed by him to assist in driving his cattle, and 
in his dairy business generally, came into the club 
grounds accompanied by a small dog, and teased 
the bear by setting the dog on him; and it was 
whilst the animal was thus worried, that he twisted 
his collar off, and ran after the dog and finally en- 
countered Mr. Vredenburg; and just as he attacked 
him he was whipped by his keeper in an effort to 
prevent the attack, which only served to enrage him 
the more. The last-mentioned fact, touching the 
acts of the hired boy in causing the bear to break 
loose, is charged to have remotely caused or con- 
tributed to the death of the deceased, and is relied 
on by the defendants as a ground to relieve them of 
responsibility for the result. The doctrine of con- 
tributory negligence has never been carried to the 
extent contended for in this instance. Had the acts 
referred to been committed by Vredenburg himself, 
there would be great force in the plea urged; ‘and 
the principle invoked would be strictly applicable. 
It is for his own acts, however, in this respect, that 
aman is bound and for which he must suffer; but 
he cannot be held equally answerable for the acts, 
faults, and negligence of his employee. The mas- 
ter or employer is only answerable for the faults of 
his employee when committed ‘in the exercise of 
the functions of his employment, and when he 
might have prevented the act and not done it? C. 
C. 2320. In this instance, the boy’s act was not in 
the remotest degree connected with his employment ; 
his employer was not present, was not knowing or 
consenting to it; and it was not in his power to 
prevent it. Besides, the responsibility attaching to 
those who own, control, or keep animals fere nature, 
to which class a bear belongs, is of such a strict and 
grave character as not to be relieved or modified by 
considerations of the kind presented, nor to be 
measured by rules that apply to owners or keepers 
of domestic animals. Animals of this kind, such 
as lions, tigers, bears, are universally recognized as 
dangerous. It is the duty of those who own or 
keep them, to keep them in such a manner as to 
prevent them from doing harm, under any circum- 
stances, whether provoked, as they are liable to be, 
or not provoked. There must be security against 
them under all contingencies.” This is substan- 
tially the doctrine of Muller v. McKesson, 73 N. Y. 
195; 8. C., 29 Am. Rep. 128. 


A curious question of usage arose in Fuller v. 
Robinson, N. Y. Court of Appeals, October 11, 1881. 
This was an action by a principal against an agent 
for deceit in making representations as to the solv- 
ency of a customer in the cigar business. In order 
to show that the fraudulent representations did not 
influence the plaintiff, the defendant was permitted 
to show, by persons engaged in the tobacco trade, 
that by the custom and usage of that business, no 
reliance is placed by manufacturers and sellers of 





cigars and tobacco upon the representation of 
brokers employed to make sales, in respect to the 
credit of the persons from whom time orders are 
procured, but that the principal ascertains for him- 
self whether the persons ordering through the 
broker are entitled to credit, paying no regard to 
the broker’s representations upon the subject. The 
court said: ‘‘Evidence of a usage or custom of 
trade is frequently admitted to annex unexpressed 
incidents to contracts, or to explain ambiguous and 
doubtful phrases, in written agreements. But rea- 
sonableness is one of the requisites of a valid usage, 
and an unreasonable or absurd custom cannot be set 
up to affect the legal rights of parties. Evidence 
of the custom of a particular trade is admitted to 
supply what is not expressed, or to explain what is 
doubtful, upon the presumption that persons en- 
gaged in a particular trade are acquainted with, and 
understand, and tacitly assent that their contracts 
shall be interpreted in the light of the recognized 
usages of the trade. But there is no ground for 
this presumption where the usage attempted to be 
shown is repugnant to common sense, or is based 
upon a disregard of the relations which exist be- 
tween men, or the duties which in law or morals 
they owe to each other. In this case the broker 
was employed to sell goods in the New York and 
eastern markets, manufactured by principals resid- 
ing in a distant State. The broker was bound to 
the utmost fidelity in the business of his employers. 
His relation to them was such that materially his 
representations in respect to the commercial credit 
and pecuniary ability of his customers would carry 
weight and influence. He was bound in law and in 
morals to make no representation which he knew to 
be false, and to conceal nothing which he should 
learn in the course of his employment which it was 
for the interest of the plaintiffs to know. The 
plaintiffs on their part had intrusted him with their 
interests. They of course would take notice of the 
fact that the broker was interested to earn his com- 
missions, but they had a right to assume that repre- 
sentations made by him in the course of his employ- 
ment would be truthful. The custom and usage 
which was allowed to be shown proceeds upon the 
theory that a broker in the tobacco trade is un- 
worthy of the confidence of his employer, and that 
this is so well understood that it has become the 
rule of the relation between them that the employer 
ignores and disregards the representations of the 
broker upon the vital question of the financial credit 
of customers, although the representation was made 
in the course of his duty. It was competent for the 
defendant to show that the plaintiffs did not, in 
fact, rely upon, and were not influenced by, the 
representation contained in his letter. But this 
could not be shown, we think, by proof of a cus- 
tom or usage in the tobacco trade.” This is some- 
what analogous to proving, in a slander case, that 
the defendant was such a notorious liar that nobody 
would believe him. 


In Zvarts v. Middlebury, 53 Vt. 626, an action to 
recover for injuries to a horse occasioned through 
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the insufficiency of a winter road, where the town 
claimed contributory negligence, in that the horse 
was not properly shod, at the time of the accident, 
its shoes being exhibited on the trial before the 
jury, a blacksmith was allowed to give his judg- 
ment whether the shoes were fit for summer or 
winter use. eld, admissible; and that it was not 
a question of expert testimony. The court said: 
‘The court regard the witness to have testified in 
his character of a blacksmith ‘ accustomed to shoe- 
ing of horses,’ only on the question whether the 
shoes as presented had been prepared for summer or 
winter use. It is agreed that the shoes were prop- 
erly exhibited in evidence. It was assumed on the 
trial, and not questioned in this court, that a differ- 
ent corking of shoes is practiced for summer from 
that for winter use. This was familiar to the wit- 
ness in his business as a blacksmith. He expressed 
the opinion that the corks were put on for summer 
and not for winter use. The dite of the objection is 
in what follows, ‘that they were too dull altogether 
for winter use.’ It is not shown that he was asked 
his opinion of the fitness of the shoes at the time 
and place of the accident, or that he expressed any 
opinion on that subject. We understand that last 
clause of the testimony to have been uttered by the 
witness by way of description, as showing the dif- 
ference between summer and winter shoes. As 
bearing on the question of want of requisite care 
on the part of the plaintiff, it was proper to show 
whether or not he had made any preparation for 
such use of the horses as he put them to at the time 
of the accident. There were the shoes, showing 
for themselves. Whether plaintiff was chargeable 
with want of care in that respect, might be affected 
by what had foregone on his part. The season hav- 
ing passed into winter, and the surface having 
changed accordingly, it would be natural and sensi- 
ble to inquire whether the shoes had been changed 
to accord with the changed surface; and if it should 
be found that they had not, that fact would be for 
consideration in connection with the exhibited shoes 
in passing on the subject of requisite care. If it 
had appeared that they had been prepared for win- 
ter use, the fact of the dullness, or any insufficiency 
of the corks at the time of the accident, might have 
a very different consideration as bearing on that 
subject from what it would be entitled to if they 
had not been so prepared. The naked fact of the 
dullness of the corks would not, under the circum- 
stances, be conclusive on that subject. The circum- 
stances attending such dullness might be necessary 
in order to have it appear whether that dullness was 
the result of negligence in that particular.” 


———_>—_ 


THE DEATH PENALTY. 











HE current number of the North American Review 
contains an interesting triad of arguments on 

the Death Penalty; two in favor, by Rev. Dr. Chee- 
ver, and Samuel Hand, of this city; one against, by 
Wendell Phillips. 
two phases — right and expediency. 
the right. 


The question is discussed under 
First, as to 
Dr. Cheever of course plants himself on 





the command of God to ancient Israel; Mr. Hand 
also recognizes this, but to some extent also bases 
his argument upon the safety of human society, 
Both these gentlemen seem to assume the right of 
socie‘v to punish not merely for prevention but for 
Tr ‘on. Mr. Hand says, ‘‘it is the fit and de. 
serv... retribution of their crimes;” and again; 
** Government is a trust, and there can be no higher 
exercise of that trust than the cutting off, in open 
day, before high heaven, solemnly and with delib- 
eration, the man proved unworthy of a longer ex- 
istence among his fellows.” Mr. Phillips, on the 
other hand, denies that God gave the command 
commonly supposed. He is of course nothing if 
not eccentric, and so he is ‘‘free to say” that he 
thinks the injunction ‘‘ refers exclusively to food,” 
and ‘‘is a prohibition of cannibalism — nothing 
more!” (If Mr. Phillips lives up to his doctrine, 
he would be a perfectly safe companion on a ship- 
wreck after the provisions had given out.) But 
Mr. Phillips also deems the command wrongly 
translated, and thinks it should be read: ‘‘ Whoso 
sheddeth man’s blood, his blood will (or shall) be 
shed.” For this idea he finds considerable warrant 
in other translations of the Bible, and even cites 
Calvin in support of it. He also argues that society 
has no right to take human life for punishment as 
punishment, but only for prevention. He puts in 
one tremendous blow on the matter of the divine 
inculeation, by citing the case of Cain, the primal 
murderer, whose life God would not take, but whom 
Il¢ doomed to eternal wandering and the curse of 
his fellow-men. WHe also cites the ante-diluvian 
case of Lamech; and incidentally remarks that God 
spared Moses himself, David, Absolom, Simeon, 
and Levi. We may pause here long enough to say 
that in our judgment these arguments show the in- 
expediency of resting the right on divine warrant, 
Independent of this, so long as Holy Writ contains 
no prohibition, society has the right to take human 
life to prevent murder, at least. The contrary argu- 
ment would deny the right of self-defense, for what 
is unlawful for society is certainly unlawful for the 
individual. It would also deny the right of vigi- 
lance committees to execute justice in new com- 
munities where laws are wanting or feeble. 

This brings us to the question of expediency. 
Mr. Hand cleverly remarks that ‘‘ perpetual impris- 
onment is hardly a more profitable use to be made 
of aman than hanging him.” Dr. Cheever uncon- 
sciously discloses the weak spot in his own argument, 
when in urging that the capital penalty is benevo- 
lent to the accused, he says: ‘‘The moment the 
murderer is being tried for his life, the sympathies 
of the public and the press are moved in his be 
half; so that even the sternest juries feel the im- 
pulse,” etc. This is just the difficulty — it is hard 
to execute the capital penalty. Mr. Hand, lawyer 
like, sees this, and argues around it in this way: 
‘‘ But in most of those trials where an acquittal has 
been a clear failure and mockery of justice, it will 
be found that the juries have refused to find any 
guilt, although a verdict of manslaughter, punish- 
able only with imprisonment, would have been él- 
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tirely legal. In fact, the cases were those in which 
the mind of the tribunal was so warped by some 
prevailing sympathy, that their verdict was against 
the fact and tlie law, and would have been so, what- 
ever were the penalty of conviction.” This we can- 
not assent to, for we believe that many an acquittal 
has resulted solely from a horror of inflicting the 
capital penalty. Mr. Phillips hardly alludes to this 
strongest argument against the death penalty, 
scarcely doing more than to quote some high au- 
thorities against unduly severe punishments, but 
devotes his discussion to the question of right, and 
extravagantly dwells on the danger of hanging the 
innocent, and speaks of the ‘‘tens of thousands ” of 
innocents who have suffered death. As to the 
practical working of the abolition of the death 
penalty, Mr. Phillips cites ‘‘Egypt for fifty years 
during the reign of Sabacon; Rome for two hun- 
dred and fifty years; Tuscany for more than twenty- 
five years; Russia for twenty years of the reign of 
Elizabeth, and substantially during the reign of her 
successor, Catherine; Sir James Macintosh in India 
for seven years: the State of Rhode Island since 
1852; Michigan since 1847; Wisconsin since  ; 
Maine since 1835; Holland since 1870; Saxony since 
1868; Belgium since 1831;” as proof ‘‘that life 
and property are safer with no death penalty threat- 
ened or inflicted, than in the neighboring countries 
which still use the death penalty.” Mr. Hand 
breaks the force of this, however, by observing: 
“In no country, since the reform of its criminal 
law, does the capital punishment more certainly fol- 
low the offense than in England; in no other coun- 
try do juries more implicitly obey the law, and in 
clear cases, find the murderer guilty, in disregard of 
all passing public excitement. And in no other 
country has human life become so safe, so sacred, 
and so completely protected. It contains a popula- 
tion who are subject to the most violent and brutal 
passions; immense inequalities of wealth and pov- 
erty afford strong temptations tocrime; and yet by 
the certainty of the death penalty, the crime of de- 
liberate murder is, more perhaps than in any other 
country, completely prevented.” Mr. Phillips dis- 
figures his otherwise well-constructed argument by a 
closing plea for the ‘‘pitiable and misbegotten 
wreck,’ Guiteau. 

The question of expediency and necessity is the 
only one susceptible of argument. Our own pretty 
strong impression is that the difficulty of procuring 
capital convictions does much to defeat the justice 
that would be attained by any punishment, no mat- 
ter how severe, that stops short of death. After 
all it is the want of certainty and promptness of 
punishment that encourges crime. If hanging were 
certain and prompt it would certainly deter; if im- 
prisonment for life, especially when solitary, were 
certain and prompt, it would probably answer the 
same purpose. The wholc discussion, upon either 
the ground of riglt o: of expediency, must turn 
upon the element of certainty and promptness. The 
question is one of public safety, not of sentiment. 
Which is in practice the more likely to be inflicted 
to the letter — capital punishment or imprisonment 





for life? It is difficult to say. On the one hand 
there is the natural shrinking of juries from having 
a hanging on their minds, leading them to create or 
magnify doubts in favor of the accused; and with 
this sometimes unites a fear of personal danger 
from revenge or of blame from a portion of society. 
(Recognizing this, some communities have given 
juries the power to assess the punishment at death 
or imprisonment for life or any shorter term, This 
is the law in Texas. We have no satisfactory in- 
formation as to its working.) There are also the 
obstructions thrown in the way of executing even 
the worst and most clearly guilty of criminals, by 
legal artifices and technicalities and maudlin sym- 
pathy, leading to stays and new trials and prayers 
for pardon and commutation, and frequently result- 
ing in a failure of conviction or pardon or reduc- 
tion of punishment. On the other hand, while the 
obstacles to immediate infliction are fewer, there is 
the standing danger of pardon after a few years of 
incarceration. How few men have served out a life- 
sentence! Prima facie the argument would seem 
to incline in favor of the abolitionists on this score. 
At all events it would seem that some punishment 
is more likely to be inflicted, in the whole mass of 
offenses, under the system of imprisonment than 
under that of the capital penalty. It is true that 
there are a great many executions. Every Friday 
witnesses one or more in some part of our country. 
But how about the murders? Are there not ten 
murders for one conviction? There are about one 
hundred hangings a year. In Chicago and St. Louis 
alone at this moment there are fifty-six murderers in 
confinement, many of whom have been convicted 
once, some of them several times. (See ante, 441.) 
Would not these fellows long since have been in 
prison for life, if such had been the penalty ? 

Statistics on the subject of the comparative effi- 
ciency of the two systems are but blind guides. As 
it seems we cannot tell exactly what God’s injunc- 
tion was upon this subject, so it is certain we can- 
not tell what have been the comparative results 
under man’s administration. Figures can lie, and 
do lie most outrageously, it is said. The partisans 
of the respective systems cannot agree upon the 
facts. But if they could, how can we pronounce 
upon the result when conditions are so variant in 
different countries? It would be very unfair to 
argue for abolition in Texas from the result in Bel- 
gium. On the other hand, an apparent local in- 
crease under abolition may perhaps be accounted for 
in some measure by influx or other increase of pop- 
ulation, and the like. That the matter is not solely 
dependent on the question of degree of punishment 
may be inferred from the fact that all other crimes 
are increasing in similar proportion, although they 
are more certainly punished. 

It will be seen that we have no sentimental re- 
pugnance or conscientious scruples against the death 
penalty. We believe that if God did not inculcate 
it, as a universal rule, at least He has not for- 
bidden it. We believe that if necessary, man has 
the right to inflict it. Our only doubt is upon the 
expediency. Here, although we would eschew fa- 
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naticism and dogmatism, and would hold ourselves 
‘* open to conviction” (except capital), we at pres- 
ent are inclined to believe that in the long run and 
on the average murderers would be more apt to suf- 
fer punishment, and consequently munders would 
diminish, under the system of life imprisonment 
than under that of the death penalty. It is easy to 
be violent, obstinate and uncandid upon either side 
of this vexed question, without any study, reflec- 
tion or trustworthy information, but merely from 
force of education, secular and religious, and pride 
of long-entertained opinion. We disclaim any pre- 
ternatural wisdom on the subject. Of one thing 
however we are certain: that so long as capital pun- 
ishment is the rule there should be an honest and 
earnest endeavor on the part of communities and 
courts to induce juries to do their prescribed duty; 
that convictions should stand in spite of trivial 
technicalities; that murderers should not be objects 
of maudlin sympathy and unhealthy curiosity; and 
that commutation should become ‘‘ a custom more 
honored in the breach than in the observance.” 


PROFESSIONAL ETIQUETTE AND PROFES- 
SIONAL MISCONDUCT. 
N England professional etiquette is carried to an 
extreme. With us it is only recognized among a 
certain class. 

When the question was discussed in the presence of 
Dr. Johnson, how far it was allowable for a barrister 
to canvass for business, he replied: “I should not 
solicit employment as a lawyer; not because I should 
think it wrong, but because [ should disdain it.’’ 

Unprofessional as it may seem to us to personally 
solicit business, Lord Campbell tells us it was not an 
uncommon thing in the early days of the lord chan- 
cellors. ‘* Patronage, recommendation, and canvassing 
to push a young lawyer inte business were not in those 
days deemed irregular ”’ (1680). 

In the Life of Lord Chancellor Guilford we are told 
that he was much praised by his brother because *‘ he 
did not (as it seems to have been common), for the 
sake of pushing himself, begin by bustling about town 
and obtruding himself upon attorneys or bargaining 
fcr business, but was contented if chance ora friend 
brought him a motion as he was standing at the bar 
taking notes.” 

We are further told, and we do not believe it an un- 
common thing among the young lawyers of the present 
day, that business came so rarely that he fell intoa 
dejected and hypochondrical state. : 

Standing at the bar taking notes, however, we are 
inclined to believe, would not bring a man a lucrative 
practice now-a-days, and as for chance, the chances are 
always uncertain, and we advise no young lawyer to 
base his future success on them. 

It has been suggested that there are two ways to get 
a business: through an acquaintance, and by reputa- 
tion. Inasmuch as a reputation is generally made by 
the successful handling of cases, and young lawyers 
get no cases unless they are of the most desperate 
character, this avenue is cut off. Make friends then, 
as some one says, regard every man asa possible client. 
We hate a system which compels a man to talk shop, 
and have an eye to shop, at every moment of his exist- 
ence. There are times when one would wish to be at 
a distance from the case-fiend, the bookworm afflicted 
with the legal dysentery; the litigous hawk who can 
smell a lawsuit as a reporter an incipient fire. 





Do you wonder how some lawyers get a business? 
When a man runs for an office does he quietly sit down 
and expect that his merits will carry him through? 
Draw what inference you will. That fussy little man 
of whom Chaucer says: ‘‘He seemed busier than he 
was,"’ has not been idle. We have known meritorious 
youths wear portions of their nether garments bare 
in the attempt to solve the problem of making a living 
by confining themselves closely to hard-bottomed 
chairs, in back offices, diligently reading like Heury 
Clay — paper novels. 

Professional etiquette has. prescribed it. Some hard- 
hearted sprig of the law has offered us the uncharita- 
ble consolation to wait unti! the old men die, the law 
of primogeniture is not in vogue in this country, and 
legal inheritances, he assures us, will circulate. Un- 
generous thought! His junior partner may some day 
feel as he did, as he grinds him down to a small per- 
centage of the profits and burdens him with the bulk 
of his belittling business. He may say the old gentle- 
man is disagreeably healthy; that he will die like a 
cart horse, in harness; that he might as well look for 
an unexpected legacy, the death of a rich uncle in 
California, or a prize in a Louisiana lottery scheme, as 
to base any hopes in succeeding to his practice. He 
does not realize how fortunate he has been. He should 
thank heaven that he is not a member of a profession 
which is so exacting as todemand acourse of four 
years’ study toenterit; that a certificate of good moral 
character will often put him through! 

In Fortesquieu’s day none but gentlemen could prac- 
tice law, for it was an expensive profession, as he tells 
us: ‘* Neither shall any one of the new created ser- 
geants be at a less expense suitable to the solemnity of 
his creation than in 1,600 scutes (£260) and upward * 
* * to make up which one urticle is, every one shall 
make presents of gold rings to the value in the whole 
of forty pounds (at least), English money,’’ and as for 
the curriculum, “‘ wherefore to this day no one hath 
bean advanced to the state and degree of a sergeant 
at law till he hath been first a student and a barrister 
full sixteen years. Fortesquieu’s De laudibus legum 
Angliae. 

Time was when etiquette forbade a barrister on the 
circuit to dine with an attorney, or dance with an 
attorney’s daughter. When a barrister could not 
change his circuit more than once without committing 
a breach of the proprieties, and if he wore a silk gown, 
were Queen’s Counsel, could not take a fee of less than 
300 guineas. All this may be changed now, but the 
social position of the two classes of the profession in 
England is, we believe, still recognized as entirely 
distinct. 

Attorneys and solicitors prepare causes for trial; 
barristers try them. Neither presumes to interfere 
with the functions of the other. Todo so would bea 
violation of the rules of professional decorum scarcely 
pardonable. 

‘The barristers have no communication with their 
clients. Etiquette also forbids it. Judge Redfield 
perhaps goes too far when he says: ‘His counsel 
would throw up his brief in the midst of the trial if 
his client should presume to speak to him in court, or 
indeed out of court, in regard to the cause.”’ Am. L. 
Reg. (U. 8.), vol. x, p. 759. But it is an exaggerated 
illustration of the custom prevailing in the profession 
in England. There has been a movement of late 
toward the abolishment of these class distinctions, but 
it will no doubt be long before they will be entirely 
removed. In a country where social grades are so 
strongly marked, the legal profession will be likely to 
be the last to succumb to, reforms which have a ten- 
dency to lower the dignity of so powerful and aristo- 
cratic an organization as the English bar. 

We have no class distinctions, and between the pro- 
fession and the laity there are no barriers to social or 
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professional intercourse. It may be said that in this 
country less respect is shown to members of the bar 
than to any other. We require, it is true, no external 
ceremonials of dress to elevate the tone of the profes- 
sion and preserve its dignity. We live under a form 
of government which discountenances formal exbibi- 
tions of arrogated superiority. We would not assume 
them if we could. 

But if we would remove the common prejudices 
which prevail against our profession; if we would 
maintain that high character which in other countries 
entitles it to the respect and admiration of the com- 
munity, it becomes us to establish and rigidly uphold 
more elevated standards of honor and principle than 
have hitherto been recognized among many members 
of the bar. Those who ridicule the punctilious eti- 
quette of the English bar must remember that it has 
had the effect of preserving the morale of the profes- 
sion. The lawyer who would consider it criminal to 
commit a breach of etiquette must certainly be a 
gentleman of probity, of character and sound princi- 
ples. He could not stoop toa mean action. Disbar- 
ments and suspensions are rare, judging from the 
reported cases. They are rare with us, but not for 
the same reason. The conservative character of the 
American bar has given occasion for conspicuous com- 
ment. The bar is said to be backward in punishing its 
members for professional misconduct or removing 
them for criminal practices. There are Bar Associa- 
tions, but their object, if there has been one, is social 
enjoyment and not professional reform. Reforms it is 
true of all sorts have been projected, but if it takes as 
long to bring them about as it does to reach some cases 
on the dockets of our Supreme Courts, a future gen- 
eration may perbaps realize the results. 

A few years ago a prominent member of the St. 
Louis bar was removed from practice, found guilty of 
acting as attorney for two parties in a controversy, 
whose interests were adverse. Itis the only instance 
within our knowledge wherein a disbarment was effect- 
ed on such charges. The St. Louis Bar Association 
deserves the gratitude of the profession for its prompt 
and efficient action in the matter. It is an example 
which the Bar Association of certain other cities 
might well follow with credit to themselves, to the 
profession, and to the community at large. 

The high-handed presumption of some members of 
the bar has covered the profession with disgrace. There 
are certain classes of the laity who applaud when an 
audacious, unwarranted and disreputable action is 
successfully perpetrated, while the apparent apathy of 
the profession permits it to be done. 

In one of our United States courts not long ago, a 
clerk whose salary was nearly double that of the judge 
of the same court, was indicted for embezzling funds 
which came into his hands, andgmaking excessive 
charges in the matter of fees. He oetad before a 
A newspaper made the discovery 
The stealing had been 


trial could be had. 
and preferred the charges. 
going on for years. 

Every now and then a feeble attempt is made to in- 
vestigate the conduct’ of a member of the profession. 
A committee is appointed to inquire into the case, and 
the report turns out to be unsatisfactory, the commit- 
tee are divided. What was the matter with the com- 
mittee? asked one. Oh, there was a minority report. 
They must have got weak in the knees, was the an- 
swer. 

But suppose the committee are courageous enough 
to substantiate the charges. Well, the case may come 
on for trial, but preliminary questions must be dis- 
posed of. The contention is raised that the proceed- 
ings have been illegally conducted; does the State or 
Bar Association have power to prefer charges; what 
court has jurisdiction; is it a civil or criminal pro- 
ceeding? When these questions on full argument are 





decided, if they ever are decided, the case may be 
ready for trial, a jury is demanded, and as the verdict 
of juries is unreliable, it may be as likely to acquit as 
to declare the accused guilty. On appeal however he 
is reinstated. 

Of course there have been instances where attorneys 
have been disbarred, and where the prosecution has 
been conducted with vigor and success. 

In Pennsylvania an attorney was disbarred for en- 
deavoring to make opposing counsel drunk. Dickens’ 
case, 67 Penn. St. In Illinois for advertising asa divorce 
lawyer. Goodrich’scase, 79 Ii1.148. In New Yorkb ecause 
his credibility was destroyed and his general character 
had become bad. Fe Perry, 36 N. Y. 652. In Michi- 
gan because his character for truth and veracity was 
so notoriously poor that he was not to be believed on 
oath. Re Mills, 1 Mich. 392. 

The instances are numerous enough where crime is 
charged and proven. The problem with which the 
profession has had to deal is a serious one, and difficult 
of solution. 

The startling facility with which admissions to the 
bar may be obtained in the western States has loudly 
called for reform. Among the resolutions of the 
American Bar Association this year, that reeommend- 
ing a more thorough course of instruction as a qualifi- 
cation for admission was one of the most commenda- 
ble, the one most needed. 

When our States provide by legislation for institu- 
tions of learning where the law may be studied as a 
science, extend the course of instruction to cover a 
wider field, require rigid examinations in each depart- 
ment and prohibit any and all persons from engaging 
in the practice of the law who have not fulfilled the 
statutory requisitions, it will be possible to secure a 
better class of professionals, our cities will not be over- 
crowded with starving lawyers; an honorable and 
respectable body of gentlemen will compose its mem- 
bers, and the people at large will be benefitted by the 
change in the marked absence of unnecessary litiga- 
tion, expensive court costs, and interminable delays. 

W. H. WHITTAKER. 

CINCINNATI, O. 


—_—__>___—_——_ 


RESIDENCE OF CORPORATION — WAIVER 
OF RIGHT TO REMOVE CAUSE. 
UNITED STATES SUPREME COURT, OCT. 31, 1881. 


BALTIMORE & OHIO RAILROAD Co. v. Koontz. 


A Marvland railroad corporation took a lease from a Virginia 
corporation of a railroad which could be operated ouly by 
the use in Virginia or the corporate franchises of the lessor, 
and operated the same. Held, that the lessee did not by 
this make itself a corporation of Virginia, or part with 
any of its rights under the Constitution and laws of the 
United States asa corporation of Maryland, consequently 
it was entitled under the act of Congress of 1875 to remove 
to the Federal court an action commenced against it in a 
Virginia State court by a resident of Virginia. 

Where a removal is demanded in proper form, and a case for 
removal made in a State court, the jurisdiction of the 
action is changed to the Circuit Court. And if the State 
court refuses to let go its jurisdiction and forces the peti- 
tioning party to trial, the failure of the petitioner to enter 
the record and docket the cause in the Circuit Court on 
the first day of the next term following the removal will 
not operate as a waiver of the right of removal. 


r error to the Supreme Court of Appeals of the 
State of Virginia. . 
The actions, three in number, by different plaintiffs 
below against the same defendant, were for deaths 


caused by negligence of a carrier of passengers. The 


opinion states the case. 
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Waite, C.J. These cases are substantially alike, 
and present the following facts: 

The Baltimore & Ohio Railroad Company was incor- 
porated by the State of Maryland on the 28th of Feb- 
ruary, 1827, to build and operate a railroad from Balti- 
more, in Maryland, to some suitable point on the Ohio 
river. By the terms of the charter the annual elections 
of directors were to be held in Baltimore. On the 2d 
of March following the State of Virginia granted the 
company the same rights and privileges in Virginia 
that had been granted to it in Maryland, except that 
no lateral road could be built in Virginia without the 
consent of the Legislature, and the road was not to 
strike the Ohio at a point lower than the mouth of the 
Little Kanahwa. Under this authority from the two 
States a road was built from Baltimore to Wheeling, 
in Virginia. When the State of West Virginia was 
formed it took from Virginia all the territory occupied 
by the road in that State, and from that time no part 
of the original line has been within the present State 
of Virginia. 

On the 20th of August, 1873, the Baltimore & Ohio 
Company took a lease from the Washington City, Vir- 
ginia Midland & Great Southern Railroad Company, a 
Virginia corporation, of all the railroad of the last- 
named company lying between Strasburg and Har- 
risonburgh, in Virginia. Under this lease the Balti- 
more & Ohio Company took the exclusive possession 
of and operated the leased property, using for that 
purpose the powers and franchises of the Virginia cor- 
poration. While so operating the leased road an acci- 
dent happened to one of the passenger trains by which 
the several persons whose administrators are defend- 
ants in error in these cases lost their lives. These suits 
were brought in a State court of Virginia, under a 
statute of that State, to recover damages forthe deaths 
of the persons named by the alleged wrongful acts of 
the company. Each of the administrators suing was a 
citizen of Virginia. 

On the 2d of September, 1876, which is conceded to 
have been in time, the company filed its petitions in 
the State court for the removal of the cases to the Cir- 
cuit Court of the United States {for the Western Dis- 
trict of Virginia, the proper district, on the ground 
that the company was a citizen of Maryland and the 
several plaintiffs citizens of Virginia. The plaintiffs 
answered the petition in each case, denying that the 
company was a citizen of Maryland, and claiming that 
for all the purposes of these suits it was a citizen of 
Virginia. After hearing, the State court refused to 
recognize the removal, because, as was held, by leasing 
and operating the road of the Virginia corporation 
under the Virginia charter, the company became, for 
all the purposes of that business, a citizen of Virginia. 
To thisruling exceptions were taken in due form and 
made part of the several records. 

It nowhere appears that copies of the records in the 
State court have ever been entered in the Circuit Court, 
but on the 19th of December, 1876, the company asked 
and obtained from the State court leave to plead, and 
in due time thereafter pleas of not guilty were put in. 
One case was tried in the State court on the 6th of 
April, 1877; another on the 10th of April, 1878, and the 
other on the 9th of December afterward. Judgment 
was given in each case for the plaintiff. The company 
was represented at the trials and exceptions of various 
kinds were taken. The causes were all carried to the 
Supreme Court of Appeals of the State, where the 
judgments were affirmed. The records show distinctly 
that errors were assigned on the rulings upon the peti- 
tions forremoval, and that the decision was adverse to 
the company. The cases are now here on writs of 
error to the Supreme Court of Appeals, and the ques- 
tions presented for our consideration are: 1. Whether 
a case forremoval was made by the company; and 2, 
if it was, whether, as it does not appear affirmatively 





that copies of the records have been entered in the 
Circuit Court, the company bas lost its right to have 
the judgments reversed for the original errors in that 
behalf. 

The Court of Appeals in Virginia held, as early as 
1855, in the case of the Baltimore & Ohio Railroad Co. 
v. Galluhue’s Admr., 12 Gratt. 655, that the Baltimore 
« Ohio Company could be sued in Virginia, and in 
the course of the opinion said that the effect of the 
enabling act of Virginia was to make the company a 
Virginia corporation as to its road within the territory 
of Virginia. Afterward, in 1870, this court decided, in 
Railroad Co. v. Harris, 12 Wall. 65, that the company 
could be sued in the District of Columbia, into which 
a lateral road had been built with the consent of Con- 
gress, given through an enabling act much like that of 
Virginia. In that case we held the company to be a 
Maryland corporation only, and that no new corpora- 
tion had been created by the enabling act either of 
Virginia or the District of Columbia. The ruling in 
the Virginia case was followed by the Supreme Court 
of Appeals of West Virginia in the cases of Goshorn v. 
Supervisors, 1 W. Va. 308, and the Baltimore & Ohio 
Railroad Co. v_ Supervisors, 3 id. 319, both of which 
were decided before Railroad Co. v. Harris, in this 
court. That question is however unimportant here, as 
it is conceded that the part of the road originally in 
Virginia is now in West Virginia, and that the com- 
pany no longer uses in Virginia any of the franchises 
conferred by the enabling act of that State. Neither 
the Court of Appeals nor counsel here make any claim 
on account of that legislation. Even conceding that 
the company was once a Virginia corporation, so far 
as its original road in that State was concerned, the 
most that can be said of it now is, that in common 
with ail citizens of the old State, residing on the ceded 
territory, its citizenship was transferred by the organ- 
ization of West Virginia from the old State to the new. 
Consequently, if it was once acorporation of Maryland 
and Virginia, it is now a corporation of Maryland and 
West Virginia. Any citizenship it may have had in 
Virginia has been lost. 

It is not contended that this enabling act gave the 
company aright to lease another Virginia road and 
operate it as a lateral road, nor that in running the 
leased road the company uses any of the franchises 
conferred by the original grant. The present claim is 
that by using the franchises of another Virginia cor- 
poration to run its leased road it made itself a corpora- 
tion of Virginia for all the purposes of that business, 
just as the lessor was and is. 

It is well settled that a corporation of one State 
doing business in another is suable where its business 
is done, if the laws make provision to that effect. We 
have so held many times. LaFayette Ins. Co. v. 
French, 18 How. 404; Railroad Co. v. Hurris, supra; 
Ex parte Schollenberger, 96 U. 8. 369. This company 
concedes that it was properly sued in Virginia. What 
it asks is, that being sued there it may avail itself of 
the privilege it has under an act of Congress, as a 
corporation of Maryland, and remove a suit which has 
been begun, into the proper court of the United 
States exercising jurisdiction within Virginia. The 
litigation is not to be taken out of Virginia, but only 
from one court to another within that State. So that 
the single question presented is, whether, by taking a 
lease of the road of a Virginia corporation, the Mary- 
land corporation made itself also a corporation of Vir- 
ginia, for all purposes connected with the use of the 
leased property. 

It is not denied that the Maryland company derived 
all its power, so far as the operation of the Virginia 
road was concerned, from the Virginia corporation; 
nor that, in respect of the business of that road, it 
must do just what was required of the Virginia cor- 
poration by the laws of Virginia; but that does not in 
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our opinion make it a corporation of Virginia. It may 
be sued in Virginia, because, with the implied assent 
of that State, it does business there; but as we said 
substantially in Schollenberger’s cuse, the question of 
suability and jurisdiction is no4 so much one of 
citizenship as of finding. If aciiizen of one State is 
found, for the purposes of tne lawful service of judi- 
cial process, in another, he may ordinarily be sued 
there. A citizen of Maine may be sued in California 
if he happens to be there in person and the proper 
officer serves him personally with the lawful process of 
a California court. He is still a citizen of Maine, 
although in the exercise of one of the privileges of a 
citizen of the United States, he has been found in 
California. An individual may, without asking per- 
mission of State authorities, do business where he 
pleases, and if a citizen of one State he is entitled to 
all the privileges and immunities of citizens of the 
several States. Const., art. IV., § 2. Not so with 
corporations. Their rights outside the State under 
the authority of which they were created depend pri- 
marily on their charters. If the charterallows it they 
may exercise their chartered privileges and carry on 
their chartered business in any other State which, by 
express grant or by implication, permits them to doso. 
They have no absolute right of recognition in any 
other State than their own (Paul v. Virginia, 8 Wall. 
168), and the State which recognizes them can impose 
such conditions on its recognition as it chooses, not 
inconsistent with the Constitution and laws of the 
United States. If they are recognized and permitted 
to do business without limitation, express or implied, 
they carry with them wherever they go all their char- 
tered rights, and may claim all their chartered 
privileges which can be used away from their legal 
home. Their charters are the law of their exist- 
ence and are taken wherever they go. By doing bus- 
iness away from their legal residence they do not 
change their citizenship, but simply extend the field 
of their operations. They reside at home, but do 
business abroad. 

In this case a Maryland corporation leased the rail- 
road and the franchises of a Virginia corporation. 
Neither State Legislature acted specially on the sub- 
ject, so far as the record discloses. The Maryland 
corporation assumed the right to take, and the Vir- 
ginia corporation to grant, the lease which lies at the 
foundation of the rights of the parties. Under this 
lease possession was given and taken without objec- 
tion from the authorities of either State, and the 
Maryland corporation actually uses the franchises of 
that of Virginia. The question therefore presented 
to us is not one of ultra vires. No complaint is made 
that Maryland has never given its corporation the 
right to go to Virginia and take a lease, nor that Vir- 
ginia has never authorized its corporation to grant 
such alease. For all the purposes of these cases, we 
must assume that the Maryland corporation is right- 
fully using the leased road and with the consent of 
both States. 

We can hardly believe, if an individual, a citizen of 
a State other than Virginia, went into that State and 
leased the property of a Virginia corporation, to use 
as the corporation did, it would be claimed that he 
made himself thereby a citizen of Virginia, within the 
meaning of the Constitution and laws of the United 
States. Citizenship in this connection has a special 
signification. Allpersons born or naturalized in the 
United States and subject to the jurisdiction thereof 
are citizens of the United States and of the State 
wherein they reside. Amend. 14,§ 1. A corporation 
may, for the purposes of suit, be said to be born where 
by law it is created and organized, and to reside where, 
by or under the authority of its charter, its principal 
office is. A corporation therefore created by and or- 


ganized under the laws of a particular State, and hav- 





ing its principal office there, is, under the Constitution 
and laws, for the purpose of suing and being sued, a 
citizen of that State, possessing all the rights and 
having all the powers its churter confers. It cannot 
migrate or change its residence without the consent, 
express or implied, of its State, but it may transact 
business wherever its charter allows, unless prohibited 
by local laws. Such has been for a long time the set- 
tled doctrine of this court. ‘‘It must dwell in the 
place of its creation, and cannot migrate to another 
sovereignty,’’ “‘but its residence in one State creates 
no insuperable objection to its contracting in an- 
other.” Bank of Augusta v. Earle, 13 Pet. 520. With 
along line of authorities in this court to the same 
effect before us, we cannot hesitate to say, with all due 
respect for the Court of Appeals of Virginia, that the 
Maryland corporation, by taking a lease from the 
Virginia corporation, with the unconditional assent 
of Virginia, of a railroad which could only be operated 
by the use in Virginia of the corporate franchises of 
the lessor, did not make itself a corporation of Vir- 
ginia or part with any of the rights it had under the 
Constitution and laws of the United States as a cor- 
poration of Maryland. The State of Virginia has not 
granted to it any special powers or privileges, beyond 
allowing it to transact its corporate business in Vir- 
ginia. Its powers within the State come from its 
Maryland charter and the Virginia corporation. That 
corporation had certain franchises and privileges which 
it held by grant from its State. These franchises and 
privileges were a species of property which, we must 
presume for all the purposes of this case, it had the 
right to allow the corporation of another State to use. 
The Virginia authorities have impliedly assented to 
all that has been done. This assent having been given 
and the contract entered into between the companies, 
all Virginia can now require is that the Maryland 
company, in carrying on its business under the con- 
tract and using the franchises of the Virginia com- 
pany, shall be subject to all obligations which the 
charter imposes on that corporation. The Maryland 
corporation simply occupies the position of a company 
carrying on an authorized business away from its 
home, with the consent of its own State and of that of 
the State in which its business is done. For these 
reasons we must hold that the Court of Appeals erred 
in deciding that the removal of the suit to the Circuit 
Court was properly refused, because the company, by 
taking the lease and using the road in Virginia, be- 
came, for all the purposes of that lease, a corporation 
of Virginia. 

The only remaining question is whether the com- 
pany can now claim a reversal of the judgments 
below on account of this error, since it does not appear 
that copies of the records in the State court have been 
entered in the Circuit Court. The State court of origi- 
nal jurisdiction directly decided, in accordance with 
the claims of the several defendants in error, that 
upon the showing made the company was not entitled 
to a removal, but must remain and defend the suits in 
that court. It wasconceded on the argument that if 
the judgment had been rendered before the first day 
of the next term of the Circuit Court of the United 
States, there could be a reversal, if the case was in fact 
removable. The position of the defendants in error 
seems to be that as the company appeared and went on 
with the causes in the State court after the next term 
in the Circuit Court, without showing that the copies 
of the records had been entered in that court, it in 
effect waived its right to a removal and submitted 
itself again voluntarily to the jurisdiction of the State 
court. 

We have uniformly held that if a State court wrong- 
fully refuses to give up its jurisdiction on a petition 
for removal, and forces a party to trial, he loses none 
of his rights by remaining and contesting the case on 
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its merits. Insurance Co. v. Dunn, 19 Wall. 223; Re- 
moval cases, 100 U. S. 475; Railroad Co. v. Mississippi, 
102 id. 141. It is also a well settled rule of decisions 
in this court that when a sufficient case for removal is 
made in the State court, the rightful jurisdiction of 
that court comes to an end, and no further proceedings 
can properly be had there, unless in some form its 
jurisdiction is restored. Gordon v. Longest, 16 Pet. 
104; Kanouse v. Martin, 15 How. 209; Insurance Co. v. 
Dunn, supra; Railroad Co. v. Mississippi, supra. The 
entering of the copy of the record in the Circuit Court 
is necessary to enable that court to proceed, but its 
jurisdiction attaches when under the law it becomes 
the duty of the State court to “proceed no further.” 
The provision of the act of 1875 is in this respect 
substantially the same as that of the 12th section of 
the Judiciary Act of 1789, and requires the State court, 
when the petition and a sufficient bond are presented, 
to proceed no further with the suit; and the Circuit 
Court, when the record is entered there, to deal with 
the cause as if it had been originally commenced in 
that court. The jurisdiction is changed when the re- 
moval is demanded in proper form and a case for 
removal made. Proceedings in the Circuit Court may 
begin when the copy is entered. Such is clearly the 
effect of the cases of Gordon v. Longest, and Kanouse 
v. Martin, where it does not appear that the record 
was ever entered in the Circuit Court. In Insurance 
Co. v. Dunn, and Railroad Co. v. Mississippi, the 
records were entered, but no point was made of this in 
the opinions. Weare aware that in the Removal cases, 
supra, and Kern v. Huidekoper, 103 U. 8. 490, it is 
said, in substance, that after the petition for removal 
and the entering of the record the jurisdiction of the 
Circuit Court is complete, but this evidently refers to 
the right of the Circuit Court to proceed with the 
cause. The entering of the record is necessary for 
that but not for the transfer of jurisdiction. The 
State coart must stop when the petition and security 
are presented, and the Circuit Court go on when the 
record is entered there, which is in effect docketing 
the cause. The question then is whether, if the State 
court refuses to let go its jurisdiction and forces the 
petitioning party to trial, he must, in order to prevent 
his appearance from operating as a waiver, show to the 
State court that he is not in default in respect to en- 
tering the record and docketing the cause in the Cir- 
cuit Court on the first day of the next term following 
the removal. 

As has just been seen, when the State court has once 
lost its jurisdiction it is prohibited from proceeding 
until in some way jurisdiction has been restored. The 
right to remove is derived from a law of the United 
States, and whether a case is made for removal is a 
Federal question. If, after acase has been made, the 
State court forces the petitioning party to trial and 
judgment, and the highest court of the State sustains 
the judgment, he is entitled to his writ of error to this 
court if he saves the question on the record. If a re- 
versal is had here on account of that error, the case is 
sent back to the State court with instructions to recog- 
nize the removal and proceed no further. Such was 
in effect the order in Gordon v. Longest, supra. The 
petitioning party has the right to remain in the State 
court under protest, and rely on this form of remedy 
if he chooses, or he may enter the record in the Cir- 
cuit Court and require the adverse party to litigate 
with him there, even while the State court is going on. 
This was actually done in the Removal cases. When 
the suit is docketed in the Circuit Court, the adverse 
party may move to remand. If his motion is decided 
against him, he may save his point on the record and 
after final judgment bring the case here for review, if 
the amount involved is sufficient for our jurisdiction. 
If in such a case we think his motion. should have been 
granted, we reverse the judgment of the Circuit Court, 





and direct that the suit be sent back to the State court 
to be proceeded with there as if no removal had been 
had. If the motion to remand is decided by the Cir- 
cuit Court against the petitioning party, he can at once 
bring the case here by writ of error or appeal for a re- 
view of that decision, without regard to the amount 
in controversy. Babbitt v. Clark, 103 U. S. 106. If in 
such a case we reverse the order of the Circuit Court 
to remand, our instructions to that court are, as in 
Relfe v. Rundle, 103 U. 8. 222, to proceed according to 
law, as with a pending suit within its jurisdiction by 
removal. Should the petitioning party neglect to enter 
the record and docket the cause in the Circuit Court 
in time, we see no reason why his adversary may not 
go into the Circuit Court and have the cause remanded 
on that account. This being done and no writ of error 
or appeal to this court taken, the jurisdiction of the 
State court is restored, and it may rightfully proceed 
as though no removal had ever been attempted. 

It is contended however that if the petitioner fails 
to enter his record and docket his cause in the Cir- 
cuit Court on the first day of the next term, the juris- 
diction of that court is lost, and there can be no entry 
on a subsequent day. Such we do not understand to 
be the law. The petitioner must give security that he 
will enter the record on that day, but there is nothing 
in the act of Congress which prohibits the court from 
allowing it to be entered on a subsequent day, if good 
cause isshown. In the Removal cases, supra, we used 
this language: ‘‘ While the act of Congress requires 
security that the transcript shall be filed on the first 
day of the next term, it nowhere appears that the 
Circuit Court is to be deprived of its jurisdiction if by 
accident the party is delayed until a later day in the 
term. If the Circuit Court for good cause shown 
accepts the transfer after the day and during the term, 
its jurisdiction will, as a general rule, be complete and 
the removal properly effected.’”’ This was as far as it 
was necessary to go in that case, and in entering, as we 
did then, on the construction of the act of 1875, it was 
deemed advisable to confine our decision to the facts 
we had then before us. Now the question arises 
whether, if the petitioning party is kept by his adver- 
sary and against his will, in the State court, and forced 
to a trial there on the merits, he may, after having ob- 
tained in the regular course of procedure a reversal of 
the judgment and an order for the allowance of the 
removal, enter his cause in the Circuit Court, notwith- 
standing the term of that court has gone by during 
which, under other circumstances, the record should 
have been entered. We have no hesitation in saying 
that in our opinion he can. As has been already seen, 
the jurisdiction was changed from one court to the 
other when the case for removal was actually made in 
the State court. The entering of the record in the 
Circuit Court after that was mere procedure and in its 
nature not unlike the pleadings which follow service 
of process, the filing of which is ordinarily regulated 
by statute or rules of practice. The failure to file 
pleadings in time does not deprive the court of the 
jurisdiction it got through the service of process, but 
inexcusable delay may be good ground for dismissing 
the cause for want of prosecution. So here, if the 
petitioning party, without sufficient cause, fails to 
enter his record and docket his cause, the suit may be 
properly remanded for want of due prosecution under 
the removal; but if sufficient cause is shown for the 
delay, there is nothing in the statute to prevent the 
court from taking the case after the first day of the term 
and exercising its jurisdiction. Clearly it is within 
the judicial discretion of every court, on good cause 
shown, to set aside a default in filing pleadings on a 
statutory rule day, and allow the omission to be sup- 
plied. This case seems to be analogous to that. Un- 
doubtedly promptness should be insisted on by the 
courts pf the United Stites, and no excuse should be 
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accepted for delay in entering a record after removal, 
unless it amounts to aclear justification or a waiver 
by the opposite party. It seems to us manifest that if 
the petitioning party is forced by his adversary to re- 
main in the State court until he can in a proper way 
secure a reversal of the order’which keeps him there, 
the requirement of the law for entering the record in 
the Circuit Court at any time before the reversal actu- 
ally takes place must be deemed to have been waived, 
and that for all the purposes of procedure in that 
court the time when the State court lets go its juris- 
diction may be taken as the time according to which 
the docketing of the cause is to take place. Certainly 
the petitioning party ought not to be required to carry 
on his litigation in two courts at the same time. He 
may do so if he chooses, but if he elects to go on in 
the State court after his petition for removal is disre- 
garded, and take his chances of obtaining a reversal 
of any judgment that may be obtained against him 
because he was wrongfully kept there, he ought not to 
be deprived of a trial in the proper jurisdiction be- 
cause of the unwarranted act of his adversary, or of 
the State court. 

The judgment of the Court of Appeals in each of 
these cases is reversed, and the causes remanded to 
the Supreme Court of Appeals of Virginia with direc- 
tions to reverse the judgments of the Circuit Court of 
the county and transmit the cases to that court with 
instructions to vacate all orders and judgments made 
or entered subsequent to the filing of the several peti- 
tions for removal and approval of the bonds, and pro- 
ceed no further therein unless its jurisdiction be 
restored by the faction of the Circuit Court of the 
United States or this court. 


—_——__>____—_— 


STATE AUTHORITY AS TO LICENSING 

PILOTS. 

U. 8. DISTRICT COURT, E. D. PENNSYLVANIA, OCT. 
12, 1881. 


THe CLYMENE. 


Where two States border on navigable waters which consti- 
tute a common outlet to the sea, either may license pilots 
and provide for their government and employment, but 
may not exclude those licensed by the other State from 
employment on such waters. And it is immaterial that 
the port to which the vessel is bound is, or that the waters 
are, within the territorial limits of the State seeking to 
exclude. 


IBEL for pilotage service performed by libellant, a 
pilot duly licensed under the laws of Delaware, in 
bringing the steamship Clymeune from the entrance of 
Delaware bay to Philadelphia. The auswer set up that 
the laws of Pennsylvania made it an indictable offense 
for any person to pilot a vessel to the port of Phila- 
delphia without a license from the board of wardens 
of that port; that libellant had no such license, and 
that this was not known to the master of the steam- 
ship when he accepted libellant’s services. : 

The statutes of Pennsylvania provide that the board 
of wardens of the port of Philadelphia may license 
pilots and that if any person shall undertake to pilot 
any vessel in the bay or river Delaware without a 
license duly granted by such board he shall, upon con- 
viction thereof, be imprisuned for not less than one 
month nor more than one year, and be fined not ex- 
ceeding $200, at the discretion of the court. 

The statutes of Delaware provide for the licensing 
of pilots by a board of pilot commissioners. They 
also provide that if any person shall exercise the pro- 
fession of pilot in the bay and river Delaware without 
such license he shall forfeit for every vessel which he 





shall undertake to pilot, $30, together with the pilotage 
to which he would be otherwise entitled. 

The statutes of both States make pilotage compul- 
sory. 

Henry Flanders and Thomas F. Bayard, for libellant. 


Henry G. Ward, Morton P. Henry and Richard C. 
McMurtrie, for respondent. 


But er, D. J. The claim is for services rendered 
in piloting the respondent up the Delaware bay and 
river to Philadelphia. The tender and acceptance of 
the service, as well as its performance, is admitted by 
the answer. The refusal to pay is rested on an allega- 
tion that the libellant had no authority to perform the 
service; that he was liable to indictment, under the 
laws of Pennsylvania, for performing it, and that 
the service was accepted in ignorance of such want of 
authority. The libellant was duly licensed undera 
statute of the State of Delaware, approved April 5, 
1881. Does this license authorize him to do what he 
undertook? This is the only question presented. 
Jurisdiction over the subject of pilotage is conferred 
upon the Federal government by the third clause of 
article 8 of the Constitution, which provides for the 
regulation of commerce. Cooley v. Port Wardens, 12 
How. 299. Whether the States might exercise juris- 
diction until such time as Congress should interfere, is 
a vexed question, about which the judges disagreed in 
the case cited. To sustain such jurisdiction it must 
be held that the constitutional grant of authority to 
the Federal government did not of itself oust the au- 
thority of the States. While such a view might seem 
to be illogical, it is not inconsistent with what has fre- 
quently been asserted by the Supreme Court in similar 
cases. As is said in Henderson v. Mayor of New York, 
92 U, S. 259: ** It is stated in the decision of this court 
that there is a kind of neutral ground, especially in 
that covered by the regulations of commerce, which 
may be occupied by the States, and its legislation be 
valid, so long as it interferes with no act of Congress 
or treaty of the United States. Such a proposition is 
supported by the opinions of several of the judges in 
Passenger cases, 7 How. 283; Cooley v. Port Wardens, 
id; and by the cases of Crandall v. Nevada, 6 Wall. 35, 
and Gilman v. Philadelphia, 3 id. 713. But the doc- 
trine has always been controverted in the court, and 
has seldom if ever been stated without dissent.” 

As however Congress did not interfere, by the stat- 
ute of 1789 (1 Stat. 54), and 1837 (5 Stat. 153), the juris- 
diction of the States is now confined within the limits 
thus prescribed. The first of these statutes adopted 
the existing laws of the States, regulating and govern- 
ing the subject of pilotage, and provided for the adop- 
tion of such others as they might thereafter make, 
thus conferring upon the acts of the State Legislatures 
the effect of Federal statutes. Its language is as fol- 
lows: ‘All pilots in the bays, inlets, rivers, harbors 
and ports of the United States shall continue to be 
regulated in conformity with the existing laws of the 
States respectively, wherein such pilots may be, or 
with such laws as the States may respectively here- 
after enact for the purpose, until further legislative 
provision shall be made by Congress.” 

It might readily have been foreseen that the States 
thus left to separate, independent action would soon 
come in conflict. Two or more, bounding on the same 
water, each intent upon its individual interests, would 
be impelled to inconsistent hostile legislation. Sucha 
result did follow, and to provide for it Congress in 
March, 1837, enacted: ‘‘That it shall and may be law- 


ful for the master or commander of any vessel coming 
into or going out of any port situate upon waters 
which are the boundary between two States, to employ 
any pilot duly authorized or licensed by the laws of 
either of the States bounded by said waters, to pilot 
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said vessel to or from said port, any law, usage or cus- 
tom to the contrary notwithstanding.” 

The first of these statutes conferred on the State of 
Delaware (if she had it not before) authority over the 
subject of pilotage, on the navigable waters within her 
limits. Such at least was its effect. I do not mean to 
say that the authority thus conferred (or recognized) 
was exclusive, and might lawfully be exercised in hos- 
tility to her neighbors — even before the enactment of 
the subsequent statute. I believe, indeed, that it was 
not exclusive; and that it could only be exercised in 
such manner as was consistent with the relations which 
the several States bear to each other as members of 
the Federal government. Gibbons v. Ogden, 9 Wheat. 
1; The Daniel Ball, 10 Wall. 563; The Montello, 11 id. 
411, The subsequent statute did not interfere with 
the proper exercise of this authority, but put the ques- 
tion just suggested at rest, by providing against such 
abusive, hostile exercise of it. She may license pilots, 
and provide regulations for their government and em- 
ployment, but she may not exclude others duly licensed 
elsewhere, from employment on the public waters of 
the nation, because these waters happen to be within her 
territorial limits. Those from Pennsylvania as well as 
her own, may lawfully exercise their calling there, and 
vessels requiring such service may elect whom they 
willemploy. That this statute was intended to apply 
to circumstances such as exist in this case I cannot 
doubt. They are clearly within its spirit, and witha 
just interpretation of its language, as clearly within its 
terms. It was so understood and applied by the Su- 
preme Court of Pennsylvania in Flanigen v. Ins. Co., 
7 Barr, 306; and so construed by Congress in the sub- 
sequent statute of February, 1847, relating to the same 
subject. 

In this view of the case the respondent’s contention 
that “‘ pilotage is the subject of local regulation of the 
State in which the port lies,’’ and therefore that Penn- 
sylvania, in the absence of statutory prohibition, has 
exclusive jurisdiction of pilotage respecting the port 
of Philadelphia and its commerce, is unimportant. It 
is not improper however to say (as before intimated) 
that I could not adopt this position, even in the absence 
of the statute last referred to. The relations of the 
States as members of the general government — the 
fact that they are not separate independencies, and that 
the navigable waters within their respective limits are 
subject to common use— must be constantly kept in 
view. The commerce on the Delaware bay and river, 
no jmatter where from or where bound, does not be- 
long to Pennsylvania. That sheand her citizens derive 
a larger share of benefit from it than her neighbors, is 
her good fortune, but it confers no right on her to say 
who shall enter a port within her limits, or what pilot 
shall be employed. The port itself, constituted of the 
public waters of the nation, is not hers; and it is but 
by the grace of the general government that she is 
allowed any independent voice respecting it. In the 
absence of the statute of 1837, that of 1789, construed 
in the light of these facts, must have been held to con- 
fer on Pennsylvania, believe, such authority only as 
is here conceded to her. Before the adoption of the 
Federal Constitution she had no jurisdiction whatever 
beyond her territoriallimits. Since that event she has 
none (even within) except such as Congress has con- 
ceded to her. She must be content therefore with a 
voice on the subject in common with her neighbors, 
who with her border on the waters which constitute 
her and their outlet to the sea. 

It fellows from what has been said that the libellant 
was a duly licensed pilot, authorized to do what he 
undertook; and that any law of Pennsylvania designed 
to interfere with him in this respect, is inoperative and 
void. It also follows that the provision of the Dela- 
wate statute which contemplates an exclusive jurisdic- 
tion over the subject on waters within her limits, by 
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requiring “that any person exercising the profession 
of a pilot in the bay and river Delaware shall * * * 
apply in person to the board of pilot commissioners 
(of the State of Delaware) for a license to entitle him 
to follow that occupation,” is equally inoperative and 
void. 

A decree must be entered in favor of the libellant 
for the amount claimed. 

——_»—_—__— 


INTERFERENCE WITH GOOD WILL OF 
BUSINESS. 





ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JULY 21, 1881. 


MoGFORD v. COURTENAY. 


A partnership between M. and C., who carried on the busi- 
ness of wine merchants, having determined at the end of 
seven years by effluxion of time,and M. being entitled to the 
good will,C. proposed to issue a circular to all the customers 
of the firm and the trade generally,which after announcing 
that he had joined another firm of wine merchants, and 
drawing attention to one of their circulars which was an- 
nexed, continued : ‘‘I take this opportunity to thank you 
for your valued support during the last seven years, and 
to solicit a continuance of the same in future.”’ 

The annexed circular was an announcement by F .. and Co., an 
old established firm of wine merchants, that C. had joined 
their firm, and concluded as follows: ‘* Thanking you for 
your support in the past, and soliciting a continuance in 
the future to the new firm.”’ 

M. having objected to these circulars being issued, C. pro- 
posed to omit the words ‘‘and to solicit a continuance of 
the same in future.” 

Held, that the circulars amounted to a suggestion that the 
new firm were the successors in trade of the old firm, and 
that C. must be restrained from issuing either of the three, 
and from applying to any person who was a customer or 
correspondent of the old firm and asking them to deal 
with him or not to deal with M. ' 


| er On the 31st July, 1874, the;plaintiff, W. 
i H. Mogford, entered into partnership with the 
defendant, T. W. Courtemay, for the purpose of carry- 
ing on the business of wine merchants for a period of 
seven years. 

One of the articles of partnership provided, that if 
the partnership should determine by effluxion of time, 
the defendant should “release and assign unto the 
said W. H. Mogford all his share, right and interest in 
and to the good will, moneys, stock in trade, book 
debts, leasehold, or other interest in premises, fixtures 
and effects belonging or due to the partnership, and 
empower and enable him to recover and receive the 
same, it being the intention that the same should, in 
the event aforesaid, belong absolutely to the said W. 
H. Mogford.”’ 

On the 10th June, 1879, a supplemental agreement 
was executed by the partners, by which it was further 
declared, that on taking the account provided for by 
the articles for the purpuse of ascertaining the share 
and interest of the parties respectively, “it was in- 
tended that the good will of the business should be 
included, and should be taken to belong as to two- 
thirds to the said W. H. Mogford and one-third to the 
said T. W. Courtenay.”’ 

There was no provision or covenant, in either the 
articles or the agreement, by which the right of either 
partner to carry on business after the determination of 
the partnership was expressly limited. 

Misunderstandings took place between the partners, 
but they determined to allow the partnership to deter- 
mine by effiuxion of time, and this accordingly took 
place in due course on the 30th June, 1881. 

A few mouths prior to this the defendant entered 
into an arrangement with afirm of wine merchants of 
many years’ standing, named Fickus & Co., that upon 

















THE ALBANY LAW JOURNAL. 


493 











the determination of his partnership with Mogford he 
would join them. 

On the 25th June the defendant informed the 
plaintiff that he intended issuing the following printed 
circular to all the customers of their firm and the trade 
generally: ‘St. Dunstan’s-buildings, St. Dunstan’s- 
hill, London, E. C., 1st July, 1881. — Gentlemen, — In 
consequence of my partnership with Mr. W. H. Mog- 
ford having expired by effluxion of time, I have joined 
my friends Messrs. William and James Fickus, to 
whose circular, annexed, I beg todraw your attention. 
I hope in a few days to announce the agencies with 
which my firm will be entrusted. I take this oppor- 
tunity to thank you for your valued support during the 
last seven years, und to solicit a continuance of the 
same in the future. —I am, Gentlemen, your obedient 
servant, T. W. CourTENAY.” 

There was however no circular annexed to the 
above. 

On the 29th June the plaintiff's solicitors wrote to 
the defendant’s solicitors a letter containing the fol- 
lowing words referring to the above-mentioned circu- 
lar: ‘Mr. Mogford has just called upon us with a 
printed form of circular which Mr. Courtenay proposes 
to issue on the Ist July next. We can scarcely think 
that you have seen a copy of it, and we feel quite con- 
fident that you cannot in any way approve of it. It is 
to our mind highly objectionable on two grounds: 
first, it is a clear solicitation to the customers of our 
client’s firm to continue their dealings with Mr. 
Courtenay on the dissolution, and a gross violation of 
the clear expression of the second deed.” 

The remainder of the letter was not material to the 
present matter. The next day the plaintiff's solicitors 
received the following letter, dated the 29th June, 
1880, from the defendant’s solicitors: ‘‘ We have re- 
ceived your letter of this day's date, and have advised 
Mr. Courtenay to alter his circular by striking out the 
only words to which Mr. Mogford can possibly have 
any objection.” 

The alteration here referred to was the striking out 
of the above-mentioned circular the words “ to solicit 
acontinuance of the same in future;’’ but the letter 
did not contain a specimen of the circular as it would 
appear when so altered. 

On the 30th June the plaintiff's solicitors replied: 
“Unless your client, Mr. Courtenay, or you on his 
behalf, will give us immediately an undertaking not to 
issue any circular to customers, we shall be compelled 
to apply to-morrow for an injunction to restrain Mr. 
Courtenay from issuing such circular.”’ 

No answer having been received from the defendant 
or his solicitors to this letter, on the 1st July the 
plaintiff applied for, and upon an affidavit of the above 
facts, obtained an interim order restraining the de- 
fendant * from issuing to any customers, or other per- 
son or persons having dealings with or connection 
with the late partnership between the plaintiff and 
defendant, the circular mentioned in the plaintiff's 
affidavit, or any other circular soliciting business, and 
from in any manner soliciting business from such cus- 
tomers or other person or firm.”’ 

The circular of Messrs. Fickus, referred to in the 
defendant’s original circular, was printed on the op- 
posite page of the same sheet of paper, from which, 
however, it had been torn off before the latter circular 
was shown to the plaintiff. It \as as follows: “St. 
Dunstan’s-buildings, St. Dunstan’s-hill, London, E., 
Ist July, 1881. — Gentlemen — We have the pleasure to 
inform you that our friend Mr. T. W. Courtenay has 
this day joined ourfirm, the style of which will be 
Fickus, Courtenay & Co. At foot we beg to hand you 
our respective signatures. Thanking you for your 
support in the past, and soliciting a continuance in the 
future to the new firm, we are, gentlemen, your obedi- 
ent servants, W. and J. Fickus & Co.” 





Below this were fac similes of the signatures of Mr. 
W. Fickus, Mr. Courtenay, and Mr. James Fickus 
when signing for tho firm. 

On the 4th July the plaintiff served upon the de- 
fendant the writ in this action, together with a notice 
that on the 7th a motion would be made for an injunc- 
tion restraining the defendant “from either directly 
orindirectly applying by circular or otherwise to any 
customer of the partnership lately subsisting bet ween 
the plaintiff and defendant, or to any other person or 
firm with whom the said partnership had had dealings, 
or for whom the said partnership had acted as agents 
or consignees, to continue to do business with the de- 
fendant, and from asking or soliciting such customer 
or other person to deal with or employ the defendant 
or appoint him, or any firm to which he might belong, 
agent or agents or consignee or consignees, and from in 
any manner interfering with the sole enjoyment by 
the plaintiff, and any person who might claim through 
or under him, of the good will of the said partnership 
business.”’ 

The defendant had never issued the circular, either 
in its original or amended form, and it was in evidence 
at the time the solicitor’s letter of the 30th June was 
written, the defendant had not nor had he since any 
wish to issue or intention of issuing the original circu- 
lar or any circular to which the plaintiff could reason- 
ably object, and that he had not solicited, por did he 
propose to solicit business by the means of such circu- 
lar, orin any other manner so as to withdraw business 
unfairly from the plaintiff or to injure him in any way 
whatever. 

By the writ the plaintiff claimed to have the partner- 
ship wound up by the court, and to be declared to be 
solely entitled to the good will of the business of the 
late partnership, besides an injunction in the terms of 
his notice of motion. 

The motion now came on for hearing. 


Fry, J., after referring to the clauses above set out 
from the articles and agreement, continued: Mr. 
Mogford is therefore a purchaser of the good will from 
Mr. Courtenay. The right of Mr. Mogford to possess 
the good will is not protected by any prohibitory cove- 
nant. Mr. Courtenay has not entered into any stipu- 
lation limiting his rights as a trader, except so far as 
they are limited by his being the vendor of the good 
will of the wine business. The rights of a late partner 
who has no interest in the good will of the old busi- 
hess to carry on trade are somewhat refined. They 
amount, I think, shortly to this, that he may carry on 
a similar trade or similar business, but he cannot carry 
on the identical business; he is at liberty to do every 
thing which flows from the right to carry on a similar 
business; he is prohibited or liable to be restrained 
from doing any thing which conduces to his carrying 
on the identical business; but what acts come within 
either of those classes is a question of very considera- 
ble nicety. Inthe case of Churton v. Douglas, 33 L. T. 
Rep. O. 8. 57; Johns. 174, the late Lord Hatherley 
(Wood, V. C., as he then was), came to the conclusion, 
which Cotton, L. J., in Leggott v. Barrett, 43 L. T. 
Rep. (N. S.) 641, considered to be in accordance with 
the previous decisions, that such a person might. if he 
thought fit, have carried on business with the custom- 
ers of the old firm, provided that he did not profess to 
them that his wasthe old business, or that he was the 
successor in business of the old firm; but at the same 
time it has been determined by Lord Romilly, in the 
case of Labouchere v. Dawson, 25 L. T. Rep. (N. 8.) 
894, which has received the assent of the Court of Ap- 
peal, that the person who has sold the good will of a 
business ** must not ask any customers of the old busi- 
ness to continue to deal with the defendant or not to 
deal with the purchaser.” I intend, for the purposes 
of the present moment, to proceed on the lines of 
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those two judgments,fand the question I have therefore 
to ask myself is this: did the defendant intend, on the 
30th June, when the action was begun, to suggest in 
any way that he was the successor in business of the 
firm of Mogford, Courtenay & Co., or did he intend in 
any way toask thecustomers of the old firm to con- 
tinue to deal with himself, or not to deal with the 
plaintiff? Matters stand in this way: On the 28th 
June of this year the defendant showed the plaintiff a 
printed circular, and stated his intention to issue that 
on the Ist July. That circular was in these terms. 
(His Lordship read the defendant's original circular, 
and continued.] It is obvious that that circular in 
terms is addressed to old customers of the firm, and 
that this language is properly applicable to nobody 
else. It appears from the statement in the affidavit of 
the plaintiff, which is not contradicted, that the inten- 
tion of the defendant was to issue it to that class of 
persons, the customers of the old firm, and also to the 
trade, which [ understand to mean those persons who 
are concerned in the wine trade, and who are therefore 
interested in knowing the changes which are effected 
in partnerships; but there is no evidence before the 
court to infer any intention to issue that circular to 
the public generally, or to persons (not customers of 
the old firm) who are likely to buy wine; in fact, I 
repeat, the language of the circular is not applicable to 
them. Now, it appears before the action had begun, a 
correspoudence had taken place between the parties, 
and that it was the intention of the defendant, before 
the action had begun, to make an alteration in the 
terms of the circular; and the intention to make the 
alteration had been communicated‘ to the plaintiff, 
although the precise nature of the alteration had not 
been made known to him. It becomes, then, in my 
judgment, very material to consider whether the alter- 
ation which was so proposed and of the intention to 
make which the plaintiff had a general knowledge, was 
such an alteration as satisfied the rule I have endea- 
vored to lay down. The alteration intended was this: 
it was intended to strike out from the circular the 
words “‘and to solicit a continuance of the same in 
future,” leaving however the expression of thanks for 
* valued support during the last seven years,” but 
when the circular to which it was intended to be at- 
tached is brought to my attention, as it has been, a 
copy of the latter having been handed upto me by the 
defendant's counsel as being the circular in question, 
I find that that isacircular signed by Fickus & Co., 
in which they state: [His Lordship read the circular 
of Messrs. Fickus & Co., and continued.] Do they 
affect to thank the whole of the trade for past support? 
It seems to me that that being addressed to the cus- 
tomers of the old firm of Mogford, Courtenay & Co., 
it must mean by implication this: ‘* We, Fickus & Co., 
have become Fickus, Courtenay & Co., and having be- 
come Fickus, Courtenay & Co. we are the successors 
of Mogford, Courtenay & Co., and we therefore thank 
you for your past support of Mogford & Co.”’ It seems 
to me that is the only inference; and the only evi- 
dence to rebut that was this, that it was suggested 
that it was intended to send that circular to the old 
customers of Fickus & Co. There is not a tittle of 
evidence of that; the only evidence is of the intention 
to send out the circular of the 28th to the customers 
of the old firm. I think therefore it is the suggestion 
that Fickus, Courtenay & Co. were to be the successors 
in trade of the old firm of Mogford, Courtenay & Co.; 
and that was a violation of the right of the plaintiff as 
a purchaser of the good will from Mr. Courtenay. I 
accordingly grant an injunction restraining the de- 
fendant from issuing the three circulars specifically, 
and also restraining the defendant, his partners, serv- 
ants and agents from applying to any person who wasa 
customer or correspondent of the late firm prior to the 
30th June, privately, by letter, personally, or by a 








traveler, asking such person or correspondent to con- 
tinue to have dealings with the defendant or not to 
deal with the plaintiff. I enlarge the words which 
were used by the late Master of the Rolls in Labouchere 
v. Dawson from “ customer” to ‘* customer and cor- 
respondent,’ because it appears that a considerable 
part of the value of the trade depends, not upon per- 
sons who are distinctly customers, but upon agencies 
and correspondents; and therefore as the same princi- 
ple applies to both, I think it is only just to extend it. 
Isay nothing about the costs of this motion, and I only 
grant the injunction tothe hearing of the cause. 





NEW YORK COURT OF APPEALS ABSTRACT. 
AGENCY — AGENT TO COLLECT RENTS NO AUTHORITY 
TO INDORSE CHECK PAYABLE TO ORDER OF PRINCIPAL 
RECEIVED FOR RENT — TRUST — CHECK FOR TRUST 
MONEYS TO ORDER OF TRUSTEE. —(Cruger and Beare 
were trustees having control of trust real estate and 
the renting thereof. The firm of Muller & Co. were 
tenants of such real estate and owed rent therefor. 
Beare was the acting trustee, having the exclusive 
management of the trust estate. He employed as his 
clerk and agent for the collection of rents, and other 
matters, one Leonard. On the 16th of November 
such clerk, acting as such agent, called on the firm for 
the rent, and they gave him a check for the amount 
on the Manhattan Co., payable to the order of Beare. 
Leonard indorsed the check thus: ‘* Pay to the order 
Il. K. Leonard. Thomas M. Beare, per H. K. Leon- 
ard, attorney for defendant Chemical National Bank, 
H. K. Leonard.” On the 24th day of November 
Leonard deposited the check in the Chemical National 
Bank, and it certified thereon that the indorsement 
was correct and collected the amount thereof of the 
Manhattan Co. ond placed it to the individual credit 
of Leonard, who subsequently checked out the same 
for his own use. Beare died on the same 24th day of 
November. Inan action by the trustee of the trust 
estate succeeding Cruger and Beare, against the Chemi- 
cal National Bank for the amount received on the 
check, held, that the action was maintainable. Leon- 
ard had no authority to indorse or use the check or its 
proceeds, and the defendant bank had no right or au- 
thority, as against Beare or the trustees, to take, col- 
lect or appropriate the proceeds of the check. The 
authority which Leonard had as agent to collect the 
rents and transact other business for Beare, gave him 
no legal authority to indorse this check, and his in- 
dorsement thereof was just as ineffectual to pass any 
title as if he had forged Beare’s name. 1 Pars. Cont. 
(6th ed.) 62; Hogg v. Snaith, 1 Taunt. 347; Graham v. 
United States Sav. Inst., 46 Mo. 186; Holtsinger v. 
National Corn Exch. Bk., 6 Abb. Pr. (N. S.) 292; 
Thompson v. Bank of Br. N. Am., 82 N. Y.1. Al- 
though this check was made payable to the order of 
Beare it in fact belonged tothe trustees. It was a part 
of the trust estate. The drawees, if chargeable upon 
non-payment of the check, could have been sued 
thereon in the name of both trustees and plaintiffs, as 
the successors to those trustees have sufficient title for 
the maintenance of this action. Talbot v. Bank of 
Rochester, 1 Hill, 295; Johnson v. First Nat. Bk. of 
Hoboken, 6 Hun, 124; Boyce v. Brockway, 31 N. Y. 
490. Judgment affirmed. Robinson v. Chemical Na- 
tional Bank. Opinion by Earl, J. 
[Decided Oct. 18, 1881.] 


NEGLIGENCE— CARRIER OF PASSENGERS — DUTY AS 
TO CONSTRUCTING SHIP — LIABILITY FOR INJURY TO 
PASSENGER FROM HELPLESSNESS RESULTING FROM 
NEGLIGENCE. —(1) In an action by a passenger 
on defendant's steamer, for injury received, as 
claimed, on the occasion of the falling of a berth, neg- 
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ligently left unsafe, held, that the defendant was bound 
to use ordinary care and skill in the construction of 
the berths in the ship, and to use materials of sufficient 
strength, and so far as practicable, such as would be 
safe and secure against the commotion of the elements 
and the violence occasioned thereby. and failing to 
perform this duty, defendant would be liable for an 
injury to plaintiff directly traceable to such failure. 
There was evidence showing that the same fastenings 
were used for the berths that are used in all steamers 
for similar structures, and that they were ordinarily 
sufficient. here was also evidence that some parts of 
the section where plaintiff was had given away several 
times during the day preceding the time when plaintiff 
was hurt; that the attention of the steward of the 
vessel was called, and he fixed them up. In the even- 
ing the bottom boards of the lower tier fell and the 
steward was notified and refused to fix them. Held, 
that it was for the jury to say whether the falling of 
the berth, which resulted in injary to plaintiff, was 
due to the negligence of defendant and its servant the 
steward. (2) It appeared that in the confusion arising 
from the falling of the berths plaintiff was frightened 
and became almost paralyzed with fear. Before she had 
recovered her self-possession she was removed from 
her berth »y the steward, placed on her feet, but from 
fear being unable to stand, was thrown down by the 
rolling of the vessel and injured. Her removal was 
for the purpose of repairing the berths. Held, that 
under the circumstances it was the duty of defendant’s 
servants to have guarded plaintiff against injury from 
her being unable to care for herself. If the plaintiff 
was placed in a position, by the act of defendant’s sor- 
vants, which exposed her to injury, and under the 
circumstances was unable to protect herself, the de- 
fendant was liable for not exercising proper care in 
extending to her such protection as was required. 
Sheridan v. Brooklyn C. & N. R. Co., 36 N. Y. 39. 
Whether defendant's servant was guilty of negligence 
in the case was for the jury to determine. Judgment 
affirmed. Smith v. British & North American Boyal 
Mail Steam Packet Co. Opinion by Miller, J.; Folger, 
Cc. J., Andrews and Danforth, concur; Finch, Rapallo 
and Earl, dissent. 

[Vecided Oct. 18, 1881.] 


PRACTICE — TRIAL— GENERAL EXCEPTION TO EACH 
SENTENCE OF THE CHARGE NOT AVAILABLE. — A 
charge to the jury was extended, filling in the case 
more than four printed pages. At its close, asthe ap- 
peal book stated, ‘‘the defendant’s counsel excepts 
to every sentence of the charge not contained in his 
written requests.”’ Held, not enough to raise a ques- 
tion for review. If any portion seemed objectionable 
theattention of the judge should have been called to 
it. The duty of comparison was on the counsel, and 
good faith toward the court and a proper regard to the 
rights of his adversary required him to state in what 
particular the charge as given differed from the charge 
as requested. Ayrault v. Pacific Bank, 47 N. Y. 570; 
Decker v. Mathews, 12 id. 313; Caldwell v. Murphy, 11 
id. 416. Judgment affirmed. Schelley v. Diehl. Opin- 
ion by Danforth J. 

{Decided Oct. 28, 1881.] 


TITLE — TO PERSONAL PROPERTY UNDER EXECU- 
TION SALE DOES NOT PASS WHERE NO CHANGE OF 
POSSESSION AS AGAINST CREDITORS — HEAVY MA- 
CHINERY — CITY CREDITOR FOR TAXES —SUBSEQUENT 
DELIVERY.—(1) Upon judgments by default against a 
failing corporation, execution was issued and a sale of 
machinery belonging to the corporation made by the 
sheriff to plaintiffs herein, who were individual mem- 
bers of the corporation or their relatives. The sale 


was not accompanied by an immediate or other delivery 
of the property sold, nor followed by any actual or 
continued change of possession. 


Held, that the pro- 





visions of the statute of frauds (3 R.S., 5th ed., 222, §§ 
5 and 6), applied to the transaction, and the title of the 
purchasers was not valid against a creditor of the cor- 
poration. That the statute applies to a sale on execu- 
tion as against the purchaser, whether he be the plaint- 
iff in the execution or a third person was early decided. 
Fonda vy. Gross, 15 Wend. 628; Gardinier v. Tubbs, 21 
id. 169. The reason of the rule and the evil at which 
it was aimed justify these decisions. As an honest 
purchaser buys because he wants the property and its 
possession, and therefore naturally and usually takes 
it, the absence of that fact indicates some purpose dif- 
ferent from that of an honest purchaser, and requires 
proof of good faith and honest intention. This applies 
to asale by execution where a delivery and change of 
possession on the sale is possible by the act of the 
judgment debtor and the vendee. The case of Mumper 
v. Rushmore, 79 N. Y.19, distinguished. Judgments 
do not conclusively prove good faith as to third par- 
ties. The statute with its presumption from non-de- 
livery and absence of changed possession draws no 
distinction between modes of transfer. (2) While im- 
mediate or actual removal of heavy machinery screwed 
to the floor of a mill may not be necessary to satisfy 
the statute there must be something tantamount to 
actual delivery, some plain surrender of possession on 
the one hand and assumption of it on the other. (3) 
Warrants for taxes against the debtor delivered to the 
chamberlain of acity held to constitute the city a cred- 
itor within the statute. (4) Subsequent delivery of 
the possession of property will not, under a sale which 
was invalid when made, render valid even as against a 
creditor who does not hold process which creates a 
specific lien untilaftersuch subsequent delivery. Tho 
opinion of Leonard, J., at special term, and in Dutcher 
v. Swortwood, 15 Hun, 34, approved. Judgment af- 
firmed. Stimpson v. Wrigley. Opinion by Finch, J. 
[Decided Oct. 11, 1881.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKRUPTCY — ASSIGNEE MAY NOT MAINTAIN AC- 
TION TO ENFORCE AGREEMENT BETWEEN CREDITORS.— 
B. was pecuniarily embarrassed but had property he 
believed sufficient to pay his debts. E. and 8., two 
creditors, brought suits against him. While these suits 
were pending, B. called a meeting, at which a portion 
of his creditors, including E. and 8., were present, and 
all promised to accept the notes of B. for their debts, 
secured by afmortgage to be executed by B. and his 
wife, upon all his real estate including a homestead, to 
a trustee, for the benefit of creditors. Relying on this 
promise B. prepared the notes and the mortgage stipu- 
lated for was executed. B. paid no further attention 
to the suits. The creditors present at the meeting 
accepted the notes as agreed, except E. and 8., who 
refused to do so and took judgments by default. The 
notes were dated before the judgments were entered, 
but the mortgage did not take effect until after that 
was done, so that the judgments were a prior lien on 
the real estate mortgaged. Thereafter B. went into 
bankruptcy and his assignee in bankruptcy brought 
this action to compel E. and 8. to comply with the 
agreement made at the creditors’ meeting, and to set 
aside their judgment. Held, that such an action was 
not maintainable by an assignee in bankruptcy. Such 
an assignee represents the general or unsecured cred- 
itors, and his duties relate chiefly to their interests. 
He isin no respect the agent or representative of se- 
cured creditors, who do not prove their claims. He 
need not take measures for the sale of incumbered 
property, unless the value of the property is greater 
than the incumbrance. He has nothing to do with the 
disputes of secured creditors among themselves, unless \ 
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it becomes necessary for him to interfere in order to 
settle their rights in the general estate, or to determine 
whether there is an excess of property over what is 
required forthe purposes of the security. McHenry 
v. La Société Frangaise, 95 U. 8.58. He cannot enforce 
contracts between creditors, except so far as they may 
directly or indirectly affect the fund he is to get into 
his hands for distribution under the law. Neither is it 
any part of his duty to protect the dower rights of the 
wife of the bankrupt, against the consequences of her 
own acts before the bankruptcy, or to inquire whether 
the bankrupt or his wife can claim homestead rights 
as against incumbrancers whose title is superior 
to his own. As to every thing except fraudulent 
conveyances and fraudulent preferences under the 
bankrupt law, he takes by his assignment as a 
purchaser from the bankrupt with notice of all 
outstandiug rights and equities. Whatever the 
bankrupt could do to make the assigned property 
available for the general creditors he may do, but 
nothing more, except that he may sue for and recover 
that which has been conveyed away in fraud of the 
rights of creditors, and set aside all fraudulent prefer- 
ences. As to fraudulent conveyances and fraudulent 
preferences he has all the rights of a judgment cred- 
itor as well as the powers specifically conferred by the 
bankrupt law. Decree of U.S. Cire. Ct., E. D. Mis- 
souri, affirmed. Dudley v. Easton. Opinion by Waite, 
Cc. J. 

[Decided Nov. 14, 1881.] 


EQUITABLE ACTION—TO SET ASIDE JUDGMENT AT 
LAW — NEGOTIABLE INSTRUMENT — CHECK SIGNED BY 
OFFICER OF CORPORATION AS SUCH. —(1) When a party 
has been deprived of his rights by fraud, accident or 
mistake, and has no remedy at law, acourt of equity 
will grant relief. Although in view of the equitable 
control over their own judgments which courts of law 
have assumed in modern times, the judgment might 
have been set aside, on motion, for the cause set forth 
in the bill, the remedy in equity would still be open; 
and if the court declined to exercise the power upon 
motion, a resort to a bill would be necessary and 
proper. Formerly bills in equity were constantly filed 
to obtain new trials in actions at law, a practice which 
still obtains in Kentucky, and perhaps in some other 
jurisdictions; but the firmly settled practice by which 
courts of law entertain motions for new trial, and the 
dislike of one court unnecessarily to interfere with 
proceedings in another, has caused an almost total dis- 
use of that jurisdiction. Courts of equity however 
still entertain bills to set aside judgments obtained by 
fraud, accident or mistake. The counsel for a defend- 
ant in an action on acheck, brought in the United 
States Circuit Court in Virginia, appeared at the clerk’s 
office to plead and was informed that it was usual to 
file pleas in open court. When the court came on at 
Richmond the counsel called the attention of the 
judge to the case and stated that he desired to have 
entered the plea of nil debet. He did not file a formal 
written plea, as it was not customary in the State 
courts of Virginia to write outa plea of the general 
issue, but simply to have the clerk note it on the 
record. The judge informed the counsel that he had 
ordered cases against persons living where defendant 
did to be tried in Alexandria,. When the term of the 
Circuit Court came on at Alexandria, defendant’s 
counsel learned that the case was not on the calendar 
there, but that after he had requested the entry of his 
plea at Richmond, judgment had been entered against 
defendant by default, a formal written plea not having 
been filed. Defendant had a meritorious defense. 
Held, that there was sufficient ground for setting aside 
the judgment ov the ground of surprise, and that an 
action in equity for that purpose was maintainable. 
(2) A check given by the officers of a corporation on 








its account, read thus: ‘The First National Bank of 
Alexandria, Va., pay to the order of A. E. & C. E. Til- 
ton seven thousand ,}, dollars. W.G. Williams, V. 
Pres’t.”” “*E. P. Aistrop, See’y.”* Held, that the offi- 
cers signing the check were not liable individually to 
one receiving the check with knowledge of its charac- 
ter. The ordinary rule undoubtedly is that if a per- 
son merely adds to the signature of his name the word 
*“‘agent,”’ “trustee,”’ “‘treasurer,”’ etc., without dis- 
closing his principal, he is personally pound. The 
appendix is regarded as a mere descriptio persone. It 
does not of itself make third persons chargeable with 
notice of any representative relation of the signer. 
But if he be in fact a mere agent, trustee, or officer of 
some principal, and is in the habit of expressing in that 
way his representative character in his dealings witha 
particular party, who recognizes him in that character, 
it would be contrary to justice and truth to construe 
the documents thus made and used as his personal 
obligations, contrary to the intent of the parties. See 
Mechanics’ Bank v. Bank of Columbia, 5 Wheat. 326; 
Brockway v. Allen, 17 Wend. 40; Kean vy. Davis, 1 
Zabr. 683. Decree of U. 8. Circ. Ct., E. D. Virginia, 
affirmed. Metcalf v. Williams. Opinion by Bradley, J. 
[Decided Nov. 14, 1881.] 


SURETYSHIP — WHEN NOTICE OF ACCEPTANCE OF 
GUARANTY NOT ESSENTIAL — CONSIDERATION — CON- 
STRUCTION — WAIVER. —(1) The rule requiring notice 
of the acceptance of a guaranty and of an intention 
to act under it, applies only to those cases where in 
legal effect the instrument is merely an offer or pro- 
posal, acceptance of which by the guarantee is neces- 
sary to that mutual assent, without which there can 
be no contract. If the guaranty is made at the request 
of the guarantee, it then becomes the answer of the 
guarantor to a proposal made to him, and its delivery 
to or for the use of the guarantee completes the com- 
munication between them and constitutes a contract. 
The same result follows where the agreement to accept 
is contemporaneous with the guaranty and constitutes 
its consideration. It must be so wherever there isa 
valuable cousideration, other than the expected ad- 
vances to be made to the principal debtor, which passes 
at the time the undertaking is given from the guarantee 
to the guarantor; and equally so where the instrument 
is in the form of a bilateral contract, in which the 
guarantee binds himself to make the contemplated 
advances or which otherwise creates by its recitals a 
privity between the guarantee and guarantor. In each 
of these cases the mutual assent of the parties is either 
expressed or necessarily implied. The cases, Adams 
v. Jones, 12 Pet. 207; Russell v. Clarke, 7 Cranch, 69; 
Edmonston v. Drake, 5 Pet. 624; Douglas v. Reynolds, 
7 id. 113; Lee v. Dick, 10 id. 482; Reynolds v. Douglas, 
12 id. 497; Louisville Manufact. Co. v. Welch, 10 How. 
475, and Wilds v. Savage, considered. (2) When a 
guaranty is expressed to be in consideration of one 
dollar paid to the guarantor by the guarantee, the re- 
ceipt of which is therein acknowledged, it is not an 
unaccepted proposal, requiring notice of acceptance 
to bind the guarantor, but without such notice be- 
comes binding on delivery. It is not material that the 
expressed consideration is nominal. That point was 
made as toa guarantee in Lawrence v. McCalmont, 2 
How. 452, and was overruled. Story, J., said: ‘**The 
guarantor acknowledged the receipt of the one dollar 
and is now estopped to deny it. If she has not re- 
ceived it, she would now be entitled to recover it. A 
valuable consideration, however small or nominal, if 
given or stipulated for in good faith, is, in the absence 
of fraud, sufficient to support an action on any parol 
contract; and this is equally true as to contracts of 
guarantee as to other contracts. A stipulation in con- 
sideration of one dollar is just as effectual and valua- 
ble a consideration as a larger sum stipulated for or 
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paid. The very point arose in Dutchman v. Tooth, 5 
Bingh. New Cas. 577, where the guarantor gave a guar- 
anty for the payment of the proceeds of the goods the 
guarantee had consigned to his brother, and also all 
future shipments the grantee might make in considera- 
tion of two shillings and six pence paid him, the guar- 
antor. And the court held the guaranty good, and 
the consideration sufficient.” (3) Where a guaranty 
declares that the guarantor thereby guaranties unto 
the guarantee, unconditionally at all times, any ad- 
vances, ete., to a third person, notice of demand of 
payment and the default of the debtor is waived, as 
well as notice of the amount of the advances, when 
made, when either or both would otherwise be re- 
quired. But a failure or delay in giving such notices, 
if required, is no defense to an action upon the guar- 
anty, unless where loss or damage has thereby accrued 
to the guarantor, and then only to the extent of the loss 
or damage proved. (4) Notwithstanding the contract 
of guaranty is the obligation of a surety, it is to be 
construed asa mercantile instrument in furtherance 
of its spirit, and liberally to promote the use and con- 
venience of commercial intercourse. Judgment of 
Utah Sup. Ct. affirmed. Davis v. Welis, Fargo & Co. 
Opinion by Matthews, J. 

[Decided Nov, 14, 1881.] 


Sa 
VERMONT SUPREME COURT ABSTRACT. 


JANUARY TERM, 1881.* 


ADMINISTRATOR — ACTION WILL LIE AGAINST—PER- 
SONALLY ON AWARD TO HEIRS. — An action of assump- 
sit will lie upon an award in favor of one of the heirs 
against the administrator personally, when they had 
regularly submitted their differences to arbitration. 
Such a submission by an administrator is in law re- 
garded as a personal undertaking to pay the sum prop- 
erly awarded under it. It is a contract by the admin- 
istrator — not his intestate —andis subject to the same 
rules which govern executors’ and administrators’ 
contracts generally. According to the uniform course 
of the decisions in this State and elsewhere, the ad- 
ministrator under such circumstances is personally 
liable upon the award. Barry v. Rush, 1T. R. 691; 
Worthington v. Barlow, 7 id. 453; 2 Rose’s Bankruptcy. 
Cases, 50; Willard v. Brewster, Brayt. 104; Moar vy. 
Wright, 1 Vt. 57; Lovell v. Field, 5 id. 218. Adminis- 
trators are held personally liable for costs (O’Hear vy. 
Skeels, 22 id. 152); and upon personal contracts made 
by them, though wholly relating to the estate, may sue 
in their individual capacity. Bottam v. Morton, Brayt. 
108; Flowers v. Kent, id. 134; Trask v. Donoghue, 1 
Aik. 370; 83 Vt. 106; Adams v. Campbell, 4 id. 447; 
Manwell v. Briggs, 17 id. 176; 46 id. 394; Rix v. Nev- 
ins, 26 id. 884; Aiken v. Bridgman, 37 id. 249; Haskell 
v. Bowen, 44 id. 579. Powers v. Douglass. Opinion 
by Royce, J. 


ATTORNEY — RIGHT OF ACTION BY SURVIVING PART-= 
NER—STATUTE OF LIMITATIONS. —D., an attorney, 
was indebted to B. The two entered into a contract, 
by which D. was to do B.’s law business at one-half the 
usual price, and B. was to let D. have all his business 
in one county, except what he should do himself. Soon 
after the execution of the contract D. formed a law 
partnership with N.; but this contract was not made 
known to him. B. broke his part of the contract by 
viving the greater part of his law business to another 
attorney, and only the smaller part toD. and N. D. 
and N. charged their usual fees on their company book 
for what they did for B. A part of the account ac- 
crued more than six years before the commencement 





* Appearing in 53 Vermont Reports. 





of this suit, but was for services rendered in suits ter- 
minated within the six years. Held, that the plaintiff, 
as surviving partner, is entitled to recover; that the 
defendant should have performed his part of the con- 
tract before he was entitled to an application upon his 
debt, or areduction of the account; that the employ- 
ment of D. was a condition precedent to be performed 
by the defendant. That an attorney’s employment in 
a suit is continuous; and that the statute of limita- 
tions does not begin to run on his account until the 
case is ended, or he is otherwise discharged. Langdon 
v. Castleton, 48 Vt. 52. Noble v. Bellows. Opinion by 
Royce, J. 


———___ 


INSURANCE LAW. 

LIFE POLICY — FOR BENEFIT OF WIFE AND CHILDREN 
INURES TO GRANDCHILD, ISSUE OF DECEASED CHILD.— 
The life of H. was insured for $5,000 by a policy which 
was therein declared to be for the sole use and benefit 
of his wife, and in case of her death before her hus- 
band the amount of insurance was made payable to 
her children for their use, or to their guardian if under 
age. The wife died before H., and at his death he left 
two of her children living and a grandchild, the issue 
of another child, who died before the wife. Held, that 
the grandchild was entitled to share in the proceeds 
of the policy. By the policy an irrevocable trust was 
created in behalf of the wife and her children. Barry 
v. Equitable Life Assurance Soc., 59 N. Y. 587. The 
same principles should be applied in its construction 
which govern testamentary disposition of property. 
The intention is clear that in the event of the wife’s 
death before the falling in of the policy, it was to 
inure to the benefit of her children generally. There 
is no limitation to class or condition (see Teed v. Mor- 
ton, 60 N. Y. 506; Low v. Harmony, 72 id. 408) nor to 
living or surviving children. Evidently this phrase- 
ology was intended to include the children of a de- 
ceased child. Murphy v. Harvey, 4 Edw. Ch. 131; 
Campbell v. Rawdon, 18 N. Y. 412; Prowitt v. Rodman, 
37 id. 42; Bowne v. Underhill, 4 Ilun, 1380; Continental 
Life Insurance Co. v. Palmer, 42 Conn. 60. New York 
Sup. Ct., Special Term, Ist Dept., Sept. 27, 1881. Hull 
v. Hull. Opinion by Larremore, J. 


—— NON-FORFEITABLE — MEASURE OF DAMAGES— 
EVIDENCE — TEXT-BOOKS — EXPERTS. —(1) A non-for- 
feitable policy of life insurance issued by the M. Co. 
to B., in the amount of $2,000, for the term of the life 
of the assured, among other conditions contained the 
following: ‘If the said premiums shall not be paid on 
or before the days above meutioned for the payment 
thereof, at the office of the company in the city of 
Baltimore (unless otherwise expressly agreed in writ- 
ing), or to agents when they produce receipts signed 
by the president or secretary, then in every such case, 
the said company shall not be liable for the payment 
of the whole sum assured, but only for an amount 
proportionate to the premiums paid.”’ In an action by 
B. to recover the amount of the insurance, among 
other things the death of the assured was proved, and 
that prior to his decease, twenty-seven quarterly pre- 
miums had been regularly paid from the date of the 
policy, and that thereafter default was made, and no 
other quarterly premiums had been paid; and that 
four other quarterly premiums had efter said default 
became due, and were unpaid at the decease of the 
assured. Held, that the plaintiff was entitled to re- 
cover twenty-seven thirty-one parts of $2,000, with 
interest in the discretion of the court on the amount 
so ascertained from the date of the institution of the 
suit. (2) The charter and by-laws of the company and 
a table referred to in the application for insurance 
were admissible in evidence in this case, but not the 
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portion of a volume entitled The Principles and Prac- by demurrer. Before the Judicature Acts the practice 


tice of Life Insurance, containing rules and modes of 
calculating and adjusting life insurances; nor the 
opinions of experts. Maryland Ct. of App., Dec. 17, 
1880. Mutual Life Insurance Co. of Baltimore v. Bratt. 
(55 Md. 200." 








RECENT ENGLISH DECISIONS. 


INTEREST — NOT PAYABLE ON LEGACY IN POSSESSION 
oF CROWN. — Where money of a testator is assigned to 
the solicitor to the treasury, in trust for the crown, 
there being then no beneficial legatee and no ascer- 
tained next of kin, the crown is not, on next of kin 
being discovered, bound to pay them interest on the 
money. No interest is payable by the English law, 
except by contract, by statute, or by the law merchant. 
Ct. of Appeal, June 24, 1881. Re Gosman. Opinion 
by Jessel, M. R., 45 L. T. hep. (N. 8.) 267. 


MARITIME LAW — CONTRIBUTION. — When there is 
no custom to carry goods on deck and the voyage is 
not a coasting voyage, the owner of a deck cargo that 
has been necessarily jettisoned in the course of a 
voyage can have no claim for contribution against the 
ship owner or the other cargo owners, although the 
contract between him and the ship owner specifies that 
the goods are to be carried on deck. Johnson v. Chap- 
man, 19C. B. (N. 8.), distinguished. Authorities re- 
ferred to, Milward v. Hibbert, L. R., 3 Q. B. 120; 


Parsons Marit. Law, 307; Emerigon C. 12, §42. Ct. of 
Appeal, May 16, 1881. Wright v. Marwood. Opinion 


by Bramwell, L. J., 45 L. T. Rep. (N. S.) 297. 


MUNICIPAL CORPORATION — PUBLIC BODY NOT LIA- 
BLE FOR INJURY RESULTING FROM PERFORMING PUB- 
Lic putTy. — Where a public body has an absolute duty 
cast upon it by act of Parliament, to make and main- 
tain an erection which is made and maintained accord- 
ing to the provisions of the act, such public body is not 
liable for damage which is the direct result of such 
erection. The plaintiff brought an action against the 
defendants, and proved at the trial that he had sus- 
tained damage by an excessive overflow of water from 
the Metropolitan Main Drainage Works at D. creek, 
which overflow into the creek was caused by the open- 
ing of the water-gates by the defendants’ servants, 
and which could not be shut by reason of a violent 
rush of water caused by an unusual rainfall over the 
area drained by the sewers in question. Held, that the 
damage was not caused by an act of God, but by 
the acts of the defendants’ servants; but as an abso- 
lute duty had been cast upon the defendants by 18 & 
19 Vict., ch, 120, § 135, to make and maintain these 
sewers, provided they were not a nuisance or injurious 
to health, and as these sewers were not constructed so 
as to be a nuisance or injurious to health, the defend- 
ants were not liable for such damage. The following 
cases were commented on or referred to by the court: 
Fletcher v. Rylands, 14 L. T. Rep. (N. 8.) 523; Nich- 
ols vy. Marsland, L. R., 10 Exch. 255; Vaughan v. Taff 
Vale R. Co., 5 H. & N. 679; Dunn y. Birmingham Can. 
Co., 26 L. T. Rep. (N. 8.) 241; Brand v. Hammersmith 
R. Co., 13 id. 501; Boughton v. Midland, G. W. R. Co., 
i Ir. C. L. 169; Great West. R. Co. v. Bishop, 26 L. T. 
Rep. (N.S.) 905. Q. B. Div., May 14,1881. Dizon v. 
Metropolitan Board of Works. Opinion by Coleridge, 
C. J., 45 L. T. Rep. (N. 8.) 312. 


PLEADING — DEFENSE FOUNDED ON STATUTE OF 
FRAUDS CANNOT BE RAISED BY DEMURRER. —In an 
action for the specific performance of an agreement, 
where it does not appear from the plaintiff's pleading 
whether the agreement was in writing or not, a de- 
fense founded on the statute of frauds cannot be raised 





at law and in equity was different. At law it was not 
necessary to allege that writing existed in a case, where 
writing was required under the statute of frauds. 
That conclusion was arrived at by the courts on the 
principle stated in 1 Saunders Rep. 276, note 2, where 
it is said that whereathing is originated by act of 
Parliament, as a will of lands, it must be pleaded to be 
in writing; but where an act makes writing necessary 
to a matter, where it was not so at the common law, as 
in the case of a lease for more than three years, “it is 
not necessary to plead the thing to be in writing, 
though it must be proved to be so in evidence.” The 
result was that at common law, when there was an 
allegation of an agreement, the plaintiff was obliged to 
be prepared at the trial to prove the existence of the 
agreement, and that all had been done which was 
necessary to comply with the conditions of the act; 
and that was required though the defendant might not 
by his pleadings have given notice to the plaintiff of 
his intention to set up the statute. Quite a different 
practice prevailed in equity. The court required a 
plaintiff who relied on an agreement which came 
within the ambit of the statute of frauds to allege that 
there was writing satisfying that statute. That prin- 
ciple was laid down in Barkworth v. Young, 4 Drew. 1. 
See also, upon the decision in this case, Dawkins v. 
Lord Penrhyn, L. R., 4 App. Cas. 58; Clarke v. Callow, 
46 L. J. 53. Chancery Div., July 28, 1881. Futcher v. 
Futcher. Opinion by Fry, J., 45 L. T. Rep, (N. 8.) 306. 


_ 


NEW BOOKS AND NEW EDITIONS. 


MicHIGAN REPORTS. 


Michigan Reports. Report of cases determined in the Su- 
preme Court of Michigan from April 20, 1871, to October 
31, 1871. Hoyt Post, State reporter. Second edition, an- 
notated by John L. Stoddard. Volume 1, being volume 
xxiii of the series. Chicago, Ill.: Callaghan & Company, 
1881. 


i Post is somewhat belated. We get no hint or 

explanation of the duplication. It is inferable 
that the original edition is out of print, and that a new 
one is necessary. The head notes seem the same in 
both, and so it can hardly be supposed a rival edition. 
No announcement is made of an intended republica- 
tion of the later volumes. We are left quite in the 
dark as to the raison d’étre. The question then is, 
what is the valueof the book? The cases reported are 
generally important, and were decided by one of the 
ablest courts that ever sat in this country, consisting 
of Judges Campbell, Christianey, Graves and Cooley. 
The original reporting was well done, and the editor 
has added many and very admirable notes and con- 
venient references. The volume is well printed, in 
smaller type than the original, so that the volume is 
slightly less than the old, in spite of the considerable 
additions. It looks like a good enterprize. 


Rogers’ Drinks, DRINKERS AND DRINKING. 


Drinks, Drinkers and Drinking; or the Law and History of 
Intoxicating Liquors. By R. Vashon Rogers, Jr., of Osgood 
Hall, Barrister-at-Law. Albany: Weed, Parsons & Co., 
1881. Pp. iv, 241. 


Perhaps we are not exactly the fittest critic of Mr. 
Rogers’ books. We confess that his humor jumps so 
nearly with our own that wo are apt to regard his pro- 
ductions with a prepossession in their favor. Probably 
Mr. Rogers and ourselves are the only Americans who 
have ever deliberately made fun of the law, or to 
speak more accurately, coaxed tho law to make fun of 
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The present booklet is not so humorous as his 
preceding works. Indeed, the title is a very serious, 
if not atragical one. But there is enough of the bu- 
morous to season pages of deep, learning and sound 
instruction. There is really nothing dry about the 
book. Some of the more amusing passages once 
appeared in our columns — those here entitled ‘‘ Defi- 
nitions.”” Mr. Rogers divides his subject as follows: 
Intoxicants; Historical; Delirium Tremens; Defini- 
tions; Coutracts; Wills; Insurance; Marriage; Rights; 
Wrongs; Crimes; Civil Remedy; Statute Law. This 
is an excellent arrangement. We have been accus- 
tomed to suppose that Chancellor Walworth had ex- 
hausted the history of intoxicants in the famous case 
of Nevin v. Ladue, but in his opening chapter, Mr. 
Rogers, perhaps having struck the same sources of 
information, has mined wider and deeper by far than 
the chancellor, and supplied an account which can 
nowhere else be found in such condensed and compre- 
wnsive form. Mr. Rogers’ lambent humor lights up 
the sober pages as Polonius and the Grave-diggers 
relieve the gloom of Hamlet; but the book is after all 
fully as useful for instruction as for relaxation. One 
or two examples will suffice to show the quality of bis 
wit to those benighted lawyers who are not already 
familiar withit. Speaking of the English decision 
that one walking two and a half miles from homeisa 
“traveller,” he says: * England isasmall country; one 
cannot go far in any direction without getting his feet 
damp, like Kuute and his friends. We presume this 
is why what would here be called taking a stroll, is 
there dignified by the name of travelling.’ Here is 
another shrewd touch: * Cato says that his country- 
men were accustomed to kiss their wives for the pur- 
nose of discovering whether or no they had been 
drinking wine. The whirligig of time has changed 
this. Among the Anglo-Saxons the women now give 
these Judas kisses.”’ In fine, we have read Mr. Rogers’ 
book with delight, and shall doubtless turn to it fre- 
quently for information. If every man who “drinks,” 
and every man who is particularly hostile to ‘‘drink- 
ing,’ to say nothing of lawyers who know nothing of 
the subject except from practice, would buy this book, 
he could go out of the drudgery of Osgoode Hall and 
addict himself to the legal literature which he so much 
loves and which he has done so much toadorn. The 
book is neatly printed and bound. 


itself. 





CORRESPONDENCE. 


Notice oF Lis PENDENS IN PARTITION. 


Editor of the Albany Law Journal: 


In this age of general revision, and when details of 
extreme minuteness in the laws of our State are regu- 
lated and re-regulated with each succeeding session 
of the Legislature, it seemsstrange that there should 
exist a flaw inour shield of justice, an interstice in 
the protective armor which the careful attorney seeks 
to form about a client’s purchase of realestate. Yet 
such a flaw there is, and at this time when so many 
titles to real estate are being traced through proceed- 
ings in partition, it becomes an evil, crying out for 
redress. 

The system of filing a lis pendens in proceedings 
against or affecting real estate, is so well known that 
but for the sake of completeness, I would not incum- 
ber your pages with the following sections quoted 
from the New York Code of Civil Procedure: 

Section 1670 declares that “in an action brought to 
recover a judgment affecting the title to, or the pos- 
session, use or enjoyment of real property, the plaintiff 
may, when he files his complaint, or at any time after- 
ward, before final judgment, file in the clerk’s office of 





each county where the property is situated, a notice of 
the pendency of the action, stating the names of the 
parties and the object of the action, and containing a 
brief description of the property in that county affected 
thereby,” etc., etc. 

Section 1671, that ** when the notice of the pendency 
of an actiou may be filed as prescribed in the last sec- 
tion, the pendency of the action is constructive notice 
from the time of so filing the notice only toa purchaser 
or incumbrancer of the property affected thereby, from 
or against a defendant with respect to whom the notice 
is directed to be indexed, as prescribed in the next 
section. A person whose conveyance or incumbrance 
is subsequently executed, or subsequently recorded is 
bound by all proceedings taken in the action, after the 
filing of the notice, to the same extent as if he was a 
party to the action.” 

Section 1672, that ‘each county clerk with whom 
such a notice is filed must immediately record it, in a 
book kept in his office for that purpose, and index it to 
the name of each defendant, specified in a direction 
appended at the foot of the notice, aud subscribed by 
the attorney for the plaintiff,’ ete., etc. 

The protection and notice to the purchaser of real 
estate, afforded by the foregoing as against the acts of 
a defendant in a partition suit, isample, but as against 
the plaintiffs therein, there is where the trouble 
lurks. 

There is absolutely no protection toa purchaser of a 
plaintiff's iuterest in the real estate; and there is no 
period during the progress of the partition suit, or 
even after judgment of sale therein whena lien or in- 
cumbrance cannot be filed and made effectual against 
the plaintiffs interest, notwithstanding the filing of 
the notice of lis pendens. 

By section 1673 one apparent exception to the above 
general statement appears. It is to the effect that the 
defendant when setting up in his answer a counter- 
claim, upon which he demands an affirmative judg- 
ment, affecting the title to, or the possession, use or 
enjoyment of real property, may notice the pendency 
of action against the plaintiff, as if the plaintiff were a 
party defendant. 

An apparent exception I say, for it is a case so sel- 
dom occurring that its solitary provisions only prove 
the general rule. 

The solution of the difficulty by indexing all notices 
of lis pendens in partition suits against the plaintiffs as 
well as defendants in the action, isso simple that it 
appears strange that the remedy has not long since 
been applied. 

W. H. FLITNER. 

58 WaLL St., New Yorks. 


JUDGE PORTER AND GUITEAU’S CASE. 


Editor of the Albuny Law Journal: 


In your admirable eulogistic article upon Hon. John 
K. Porter, in the LAW JOURNAL of December 10, 1881, 
you speak of his subtle and skillful cross-examination 
of the prisoner Guiteau. I would like to know what 
you think of his method of discussing legal proposi- 
tions, discussions addressed to the court, upon the ad- 
missibility of evidence, and other questions arising 
during the trial, and especially of that portion of each 
argument which seemed to be designed particularly 
for the jury, and not for the elucidation of the ques- 
tion under discussion. It certainly seems unnecessary 
for the government counsel to employ that art in the 
present trial, but whether necessary or not, is it proper 
and highly professional for the representatives of the 
government, in this case, or in any case? 

I know that manner of conducting a trial has been 
employed, with apparent success, in the defense of 
criminals, notably by John Graham in the defense of 





500 


THE ALBANY LAW JOURNAL. 














McFarland, and that it is often quite impossible for 
the court, or presiding justice, wholly to prevent it, but 
it is not often that it is resorted to by counsel for tho 
prosecution. Perhaps it is just as reprehensible when 
employed by the defense as by the prosecution. At all 
events I would like your opinion of its use by Mr. 
Porter in the Guiteau case, and generally of its use in 
any case. * 


‘So far as we have observed there has been no- 
thing that strikes us as unprofessional in Judge 
Porter’s conduct of the case; nothing that seems 
like taking an unfair advantage. As a rule we 
think public prosecutors are apt to be unnecessarily 
and unfairly severe, but much depends on the con. 
duct of the opposite side.—Ep. Aus. L. Jour.] 


Tue SuLLIVAN County JUDGE CASE. 


Editor of the Albany Law Journal: 


It is not often that any editorial matter appears in 
the LAw JoURNAL to which I can file an exception, 
but it does seem to me that your leading ‘* Current 
Topic” of the issue of December 3, bears marks of 
(shall we call it?) haste. It is not to edification to 
enter at this time upon a full discussion of the Sullivan 
county quo warranto case. My own views thereof are 
set forth in my brief, a copy of which I send you; and 
so far as they relate to the questions of burden of 
proof, subjective disability, and the effect of the oath, 
they are confirmed by what seems to me the singularly 
exhaustive and luminous opinion of the General Term. 
I only desire here to comment briefly on one or two of 
your observations. 

You remark that the decision *“*seems contrary to 
State ex rel. Newell v. Purdy, 36 Wis. 224, where there 
does not appear to have been any such statute,”’ ete. 
Now the General Term had its attention expressly 
called to the Revised Statutes of Wisconsin (§ 4481), 
which does provide for disqualification in case of actual 
bribery. The court of that State however appears to 
have hesitated to decide that Newell's offer was an 
actual and criminal attempt at bribery, perhaps be- 
cause the answer did not raise the question; but as 
the case came before it on a demurrer which conceded 
that certain voters, specificully named in the answer, 
exceeding Newell's majority in number, had been in- 
duced to cast their ballots for him by reason of his 
promise, it held that these votes must be thrown out. 
This decision and that of our General Term therefore 
instead of being contrary to each other, precisely coin- 
cide upon the vital point that the illegality of the offer 
goes to the connt. They vary, not upon the doctrine, 
but on its application, as is inevitable; for Thornton 
by his answer denied that a number of votes sufficient 
to alter the result was influenced by his proposition. 
Justice Osborn held that it was ‘“‘fair to infer” that 
some were so affected, though how many he couldn’t 
say! ‘The General Term holds that this is a matter not 
of inference but of proof. Neither is this decision 
contrary to State v. Collier, 72 Mo. 15, for the effect on 
individual electors is in tbat case also admitted by the 
demurrer. 

You say: ‘“*Suppose Judge Thornton had ‘bull- 
dozed’ his election; would it require a constitutional 
or statutory provision to invalidate it?’’ Perhaps not: 
but in such a case would you not require some proof 
that there had been bull-dozing? Would it not be 
necessary to show who were the bull-dozers, or approxi- 
mately, .t least, how many there were of them? 
Would it be “fair to imply’ from the mere publica- 
tlon of a threat, however ferosious, that a single 
elector had proved so unworthy of his franchise as to 








permit himself to be scared into the sacrifice of his 
convictions? Surely not. And so, if you were cun- 
scious that you had voted for Judge Thornton from 
purely professional, political or personal motives, be- 
cause he was a capable man, or a member of your 
party, oran intimate friend, would you deem it “fair” 
or legal to cancel your vote on a mere inference? 

It was a sense of the injustice involved in the pro- 
ceeding, more than all other motives combined, which 
led the people of this county at the recent election to 
re-elect Thornton over Democratic and Republican 
competitors of unquestioned qualifications for the 
office, in spite of the most earnest efforts of their re- 
spective party organizations, and without any pledge 
or promise on his part whatever. They didn’t relish 
being “inferred ’”’ into participation in a misdemeanor. 

THORNTON A. NIVEN. 

MONTICELLO, Dec. 5, 1881. 


—_—_.___—_— 


NEW YORK COURT OF APPEALS DECISIONS. 


THE following decisions were handed down, Tues- 
day, December 13, 1881: 


Judgment affirmed with costs— Kraft v. The Free- 
man Printing and Publishing Company; The City of 
Brooklyn v. The New York Ferry Company. —— Order 
affirmed and judgment absolute ordered for respond- 
ent on stipulation, with costs— Curr v. Thompson; 
Moller v. Tuska; Fowler v. The Liverpool & Great West- 
ern Steam Company; Sizer v. Roy. —— Judgment re- 
versed and demurrer overruled, with leave to defend- 
ant to answer within twenty days after notice of the 
order, on payment of costs— Payne v. Becker. — 
Judgment reversed and new trial granted, costs to 
abide event— The Farmers’ and Mechanics’ National 
Bank of Buffalo v. Long.—Order affirmed, with 
costs — In re Alonzo Bradner and others; Kelly v. Wa- 
terbury. —— Order affirmed without costs to either 
party — Mark v. The City of Buffalo. —— Motion for 
reargument denied. with $10 costs — Pier v. Hanmore; 
The City National Bank of Poughkeepsie v. Phelps; 
Keefe v. Warner. —— Motion for substitution and for 
dismissal of appeal granted without costs — Heinman 
v. Waterbury. —— Motion to dismiss appeal granted, 
unless appellant perfects his appeal and pays costs as 
provided in order—In re Assignment of Radtke. 


—————— 


NOTES. 


HE Western Jurist for November contains an article 
on Powers of Bank Cashiers, by Judge Seymour 
D. Thompson.—— The American Law Review for De- 
cember contains the following leading articles: Waiver 
and Estoppel as applied in the construction of fire in- 
surance policies, by H. G. Wood; Who are partners? 
by William L. Murfree, Senior. —— The Virginia Law 
Journal for November contains a leading article on 
Usury in Brokers’ Loans, by Thomas N. Paige. — 
The Pacific Coast Law Journal, in a notification that 
its subscription price is to be increased, hints at a pos- 
siblo discontinuance of publication. We hope this 
will not occur. The Journal is a useful publication, 
and the California, cases have frequently a special 
novelty and interest. In a recent brief we find the 
coinage, ** probableizes.’’ It is ‘‘a vile phrase.”—— The 
Kentucky Law Journal for December contains the fol- 
lewiug leading articles of general interest: Vested 
(« rporate Rights, by Hon. Fontaine T. Fox, Jr.; Bur- 
den of Proof, by Hayden M. oung; Peculiarities of 
D' vorce Laws, by Buford Twy «an; Testimony in Di- 
verce Suits, by Hon. Walter Bins. 
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CURRENT TOPICS. 


COMMITTEE of the American Bar Association, 
consisting of Edward J. Phelps, of Vermont; 
Clarkson N. Potter, New York; Henry Hitchcock, 
Missouri; Alexander Lawton, Georgia; Rufus King, 
Ohio; John W. Stevenson, Kentucky; Richard T. 
Merrick, District of Columbia; Cortlandt Parker, 
New Jersey, and Charles 8. Bradley, Rhode Island, 
will meet in Washington soon for the purpose of 
agreeing upon some plan that may be recommended 
to Congress for enabling the Federal courts to dis- 
patch their business. In connection with this sub- 
ject, an eminent jurist writes us as follows: ‘‘The 
system as it now exists is antiquated, cumbersome, 
and out of harmony with any known judiciary or- 
ganization in England or America, though it was 
originally modelled on the English system, existing 
at the time of our independence, after a fashion 
that did not produce any thing like the model. 
The defect is in organization rather than in the 
other features of the laws pertaining to the subject, 
and we have outgrown it. In the struggle for a 
remedy any plan that preserves the organization 
will be found no improvement, in my judgment. 
The plan should be, [ think, radically reformed by 
assimilating it to the general system of the States, 
namely: One court of original jurisdiction with 
such appellate tribunals as wisdom may suggest, 
Two courts of original jurisdiction are a nuisance and 
wholly unnecessary. Would not a plan something 
like the one I now suggest to you be an improve- 
ment? 1. Organize in the Circuits, as now estab- 
lished, a Court of Appeals composed of the present 
Circuit judge and two others, to sit in a central 
city for the Circuit, or if thought better to visit the 
capital city of each State once a year. Or if the 
Circuits are not numerous enough, constitute others. 
2. Abolish the Circuit Courts altogether, and con- 
fer all their original jurisdiction on the District 
Courts. Or abolish the District Courts and trans- 
fer their judges and jurisdiction to the Circuit 
Courts, so that there shall be one court only of orig- 
inal cognizance held by ove or three judges, one be- 
ing perhaps better than three. 3. Allow an appeal 
in all cases from the court of original jurisdiction 
to the Court of Appeals, with such restraints upon 
frivolous appeals for delay as wisdom may suggest. 
4, Allow appeals from the Court of Appeals to the 
Supreme Court in all cases, asa matter of right, 
where the amount in controversy is over $5,000, or 
perhaps $10,000 would be better, and such others 
as the court itself by rule may prescribe. These 
rules to indicate the circumstances on which they 
will hear an application for writ of error, and no 
error to lie unless a writ is ordered by the court in 
the particular case. It would be as well perhaps to 
give the court itself plenary power to determine in 
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all cases whether there shall be an appeal to it, ex- 
cept in that class of public questions involving the 
operations of the government in its relations to the 
States, and what we know as ‘Federal questions.’ 
Mere matters of private interest under general law, 
such as might be adjudicated in the State tribunals 
of last resort if there pending, need not go higher 
than the Court of Appeals unless there is need to 
reconcile conflicting decisions in these courts or the 
Supreme Courts of the States. The court itself 
would be the best judge of the cases to be brought 
before it for that purpose.” We agree with our 
correspondent that having two courts of original 
jurisdiction is an absurdity, but abolishing one of 
them, while it might tend to make the theory more 
admirable, would probably not materially assist in 
accomplishing the greater dispatch of business. As 
we have repeatedly said, we do not believe in ap- 
pellate courts in all the Circuits. Reflection has 
rather confirmed us in our belief that on the whole 
the best plan suggested is that of Mr. Maury, on 
which we commented, ante, 261. The system of 
intermediate appellate courts in all the Circuits is 
objectionable for obvious and familiar reasons. It 
was fairly tried and condemned in our old Supreme 
Court system of eight General Terms, and is only 
somewhat better under the present system of four. 
The feature of vesting the intermediate court with 
a discretion to allow or prohibit appeals is also 
vicious. Such a discretion in the ultimate court is 
certainly unwise. Fix all these matters by law, so 
that the suitor may know at the outset just how far 
he may go or can be dragged. We reiterate our 
adherence to Mr. Maury’s plan. 


This is a good time and place for us to call on 
Mr. Justice Hunt for the third time to resign. We 
heartily agree with the following, from the New 
York Times: ‘‘The position of Mr. Justice Hunt 
is simply disgraceful. He has been unable to per- 
form any service for the salary which he has received 
for more than three years, and at no time has there 
been any hope or expectation that he could resume 
his place on the bench. He has held to the office 
for the sake of the salary which he has not earned, 
and in order to complete the ten years’ incumbency 
which will enable him to retain it for life. He has 
passed the limit of age required, but the ten years 
will not expire for nearly a twelvemonth more. His 
motive in standing obstinately in the way of the 
appointment of a much-needed live man to the over- 
worked bench is that of sheer avarice. He has 
thus far been treated with great leniency, but it is 
quite time that vigorous action were taken to get 
him out of the way. If it is a matter of right that 
for six years’ service instead of ten he should re- 
ceive the retiring pension, it should be given to 
him without allowing him to incumber a position 
in which he performs no service.” The Springfield 
Republican and Albany Hoening Journal utter simi- 
lar sentiments — all newspapers of the same politics 
as Mr. Justice Hunt. If it is true, as the Times 
says, that ‘‘quite recently, when a case was to be 
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decided in which Mr. Matthews was incapacitated 
from sitting in consequence of having acted as 
counsel for one of the parties, Justice Hunt was 
brought into the conference room in order to make 
up a quorum,” the disgrace is more deplorable. The 
Times well says: ‘‘ As the latter has not sat upon 
the bench for more than three years, and could not 
have heard the arguments or given the case the least 
consideration, this strange proceeding to secure a 
quorum looks like a trick to evade the strict re- 
quirements of the law which is altogether unworthy 
of so august a tribunal.” The filling of Mr. Justice 
Clifford’s place is timely, not only to enable the 
court to have the assistance of another justice, 
which they sadly need, but to save them the neces- 
sity of any such singular devices to secure a quorum. 
Meanwhile the legal tender cases wait for a full 
bench. 


The President has nominated Chief Justice Gray, 
of Massachusetts, as associate justice of the United 
States Supreme Court, in place of Mr. Justice Clif- 
ford, deceased, and Mr. Benjamin K. Brewster, of 
Philadelphia, as attorney-general. These are be- 
lieved to be excellent nominations. The former we 
regard as the fittest that could have been made. 
This we say from long acquaintance with Chief 
Justice Gray’s professional career and an intimate 
knowledge of his opinions, Mr. Brewster is said to 
be a lawyer of rare learning and a man of irre- 


proachable character. Both nominations are re- 
ceived with approbation by the press without dis- 
tinction of party. It is rumored that the new 
attorney-general will pursue the Star-routers. 


The General Term of the Third Department have 
reversed Justice Westbrook’s action in the Bayard 
case, on which we commented, ante, 21, 41. The 
question was of the constitutionality of a law vest- 
ing the recorder of Cohoes with power to punish 
petit larceny by $250 fine or a year’s imprisonment 
or both, while by the general law it is only punish- 
able by $100 fine or six months’ imprisonment or 
both. The court hold that this is not a case of 
‘* cruel or unusual punishment,” within the meaning 
of the Constitution. This is the view we took of 
the subject. Justice Westbrook however laid stress 
on the idea that the act was unconstitutional as be- 
ing local; that one rule of criminal responsibility 
could not be made for one locality and a different 
one for all the rest of the State. This point the 
General Term decline to decide, declaring it un- 
necessary to decide that question. Why, we can- 
not exactly understand. If the law is unconstitu- 
tional on that ground, its validity on the other 
cannot help it. The court however do remark: 
‘There is authority for saying that this portion of 
the law under consideration is not local or private, 
but public.” Citing Williams v. People, 24 N. Y. 
405-407; State v. Co. Commr’s, 29 Md. 516. This 
is the view we hinted at, ante,41. But we should 
have liked to see it explicitly passed upon, although 
perhaps the Williams case is decisive. 





The Court of Appeals adjourned on the 15th inst., 
having disposed of every cause on the calendar, 
The whole number of causes during the year was 
573, of which 21 went over. Last year the whole 
number was 607, of which 24 went over. The court 
carry over for decision a few causes just argued. 
This is a great two years’ work — 1135 causes! Can 
any other court show so much work, or any better 
done on the whole ? 


NOTES OF CASES. 


T may be of interest to lawyers and others accus- 
tomed to bet on horse-races, that ‘‘ French 
pool” or ‘‘ Paris mutual” is a ‘‘ contrivance used 
in betting.” This is held in Commonwealth v. Si- 
monds, Kentucky Court of Appeals, Nov. 26, 1881, 
3 Ky. L. Rep. (Frankfort) 380. The court said: 
‘¢¢French Pool,’ also called ‘ Paris Mutual,’ is de- 
scribed to be a small machine containing the name 
of each horse to be run in a particular race written 
or printed on the side and printed numbers placed 
on the inside of the machine which could be seen 
through holes in it. It is used by the owner or per- 
son operating it, and by those engaged in betting 
on horse-racing, in this way: The owner or opera- 
tor sells the tickets for five dollars each; they bear 
numbers corresponding with the number given the 
horse on the machine, and by turning a crank or 
screw attached to the machine the betters are shown 
at once the number of tickets sold on each horse as 
each of said tickets is sold, so as to enable them to bet 
more intelligently and safely, and lessen the chances 
of disaster to himself. After the race is over the 
machine is examined to see how many tickets have 
been sold, and those persons holding tickets on the 
winning horse get the amount of all the money re- 
ceived by the operator for all the tickets sold by 
him on all the horses that have run in the particular 
race, less five per cent commission on the pool which 
the operator of the machine retains for his services. 
It is true the operator or owner of the machine, by 
receiving five per cent certain, without regard to 
the issue of the race, is not guilty of gaming or bet- 
ting in a technical sense, because he hazards noth- 
ing, but the ticket buyers are engaged in unlawful 
betting whereby they either win the money of other 
buyers or lose their own, and the machine is used 
by the ticket buyers in betting, and the operator or 
owner of the machine sets it up, exhibits, and uses 
it for the ticket buyers and to aid them in unlawful 
betting whereby they win money or lose money, and 
we are therefore of the opinion that the evidence 
shows in this case that the accused set up, exhib- 
ited, and used the machine known as ‘French 
Pool,’ that it is a contrivance used in betting, by 
which betting money or other thing is, or may be, 
won or lost, and it is within the description of the 
statute. The case of Cheek v. Commonwealth, 
lately decided by this court, simply held that pool 
selling was not a bet or game of chance, as the seller 
ran no risk, but that his act might be declared to be 
a public nuisance, under a certain state of concur- 
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rent facts.” Chief Judge Folger came pretty near 
defining ‘‘ pools,” in Harris v. White, 81 N. Y. 5382. 
‘* Roulette” is not a ‘‘ lottery.” Buckalew v. State, 
62 Ala. 334; 8S. C., 34 Am. Rep. 22. (We suppose 
that is what the craft call a circular board, num- 
bered around the rim, with a hand pivoted in the 
center, the victims putting their money on the 
board, and every one whirling the hand, and the 
one at whose whirl it stops at the highest number, 
taking the pool.) ‘Prize candy” is a “lottery.” 
Holoman vy. State, 2 Tex. Ct. App. 610; S. C., 28 
Am. Rep. 439. Stock ‘‘ straddles” are not presumed 
to be wagers. Harris v. Tumbridge, 83 N. Y. 92. 


In Jones v. Brown, 54 Iowa, 74; 8. C., 37 Am. 
Rep. 185, it is held that an arbitrator is not liable 
in an action for damages for a corrupt and fraudu- 
lent award. The court said: ‘‘In the case of Yates 
v. Lansing, 5 Johns. 282, there is an elaborate review 
of the authorities upon the subject. In a note to 
Busteed v. Parsons, 25 Am. Rep. 694, we have the 
substance of a large number of cases, English and 
American. See also, Bradley v. Fisher, 13 Wall. 
335; and in the late case of Lange v. Benedict, 73 
N. Y. 12; S. C., 29 Am. Rep. 80, very many au- 
thorities are reviewed and commented upon. By 


these authorities it is settled beyond all controversy 
that a judge of any court whether of limited or 
general jurisdiction, is not liable in a civil action 
for acts done in his judicial capacity, and within 


his jurisdiction, even though it be alleged that the 
acts complained of were done maliciously and cor- 
ruptly. In Pratt v. Gardner, 2 Cush. 68, Chief 
Justice Shaw said: ‘It is a principle lying at the 
foundation of all well-ordered jurisprudence, that 
every judge, whether of a higher or lower court, 
exercising the jurisdiction vested in him by law, 
and deciding upon the rights of others, should act 
upon his own free, unbiased convictions, uninflu- 
enced by any apprehension of consequences,’ etc. 
In some of the cases, as in Bradley v. Fisher, 13 
Wall. 335, it is held that judges of courts of supe- 
rior or general jurisdiction are not liable to civil 
actions for their judicial acts, even when such acts 
are in excess of their jurisdiction, and are alleged 
tu have been done maliciously or corruptly; and a 
distinction is made between excess of jurisdiction 
and the clear absence of all jurisdiction over the 
subject-matter. In other cases it is held that judges 
of courts of limited jurisdiction are liable to civil 
actions for their acts done in excess of their juris- 
diction. It is unnecessary however that we should 
discuss these distinctions in considering the ques- 
tion presented by the first counter-claim in the case 
at bar, because it is apparent that the arbitrators 
had jurisdiction both of the subject-matter and of 
the persons of the parties interested, and no act set 
forth in said counter-claim was in excess of their 
jurisdiction.” Rains v. Simpson, 50 Tex. 495; S. 
C., 832 Am. Rep. 609, is to the same effect as the 
principal case. See also, note, 29 Am. Rep. 96; 
Busteed v. Parsons, 54 Ala. 393; S. C., 25 Am. Rep. 
688, and note, 694. The principal case came up 








again, sub nom., Bever v. Brown, Oct. 5, 1881, and it 
was held that the award being void and of no value, 
on account of the arbitrators’ corrupt and frandu- 
lent action, they could not recover for their services. 
The court said: ‘‘We have now the question 
whether the rule of judicial immunity which pro- 
tects an arbitrator from liability for damages for a 
fraudulent and corrupt award goes also to the ex- 
tent of inhibiting all proof that the award was val- 
ueless on account of the corrupt and willful 
misconduct of the arbitrator, for the purpose of 
defeating the arbitrator’s claim for compensation 
for his services. In this case the arbitrators made 
an agreement with the parties to the suit for com- 
pensation at the rate of $10 per day. Now, while 
the arbitrators did not contract for the possession 
of perfect judgment, and did not undertake to 
make an award which should be sustained by the 
court, there was, we think, an implied undertaking 
that they would not by their corrupt and fraudulent 
practices render their award valueless to the parties. 
We think that the rule of judicial immunity goes 
far enough when it protects the arbitrators from an 
action for damages, without allowing them compen- 
sation for an act rendered useless by their willful 
misconduct.” 


In York v. James, 14 Vroom, 322 (reporter’s ad- 
vance sheets), where the payee, a tax collector, de- 
signedly altered a promissory note after delivery to 
him, and without the maker’s consent or knowledge, 
by writing in the body of the note, after his own 
name, the word ‘‘ collector,” and this disclosure was 
made before the note is offered in evidence, it was 
held inadmissible, on the ground that it was an 
altered instrument. Citing Hunt v. Gray, 6 Vroom, 
227. On the other hand, in Weil v. Case, 25 Kans. 
510; S. C., 37 Am. Rep. 259, where it appeared on 
the face of the note that the provision for interest 
had been changed, the note was held admissible, 
and the question was left to the jury. The court 
said: ‘*The court held that the burden of proof 
was upon the defendant to show that the alteration 
was made after its execution. Counsel challenge 
this rule, and insist that the weight of authority is: 
If on the production of a written instrument it ap- 
pears to have been altered, it is incumbent on the 
party offering it in evidence to explain this appear- 
ance. This is a vexed question, and the books are 
full of diverse decisions. Four different rules are 
generally stated: First, that an alteration apparent 
on the face of the writing raises no presumption 
either way, but the question is for the jury; second, 
that it raises a presumption against the writing, and 
requires therefore some explanation to render it ad- 
missible; third, that it raises such a presumption 
when it is suspicious, otherwise not; fourth, that it 
is presumed, in the absence of explanation, to have 
been made before delivery, and therefore requires 
no explanation in the first instance. It is impossi- 
ble to fix a cast-iron rile to control in all cases; but 
certainly the second rule, and the one contended for 
by plaintiff in error, is not the true one. Clearly, 
in ordinary cases the alteration ought not to raise a 
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presumption against the instrument, because the 
law never presumes wrong. The question as to time 
of the alteration is, in the last instance, one for the 
jury. It is, like any other fact in the case, to be 
settled by the trier or triers of the facts. Generally, 
the instrument should be given in evidence, and in 
a jury case should go to the jury, upon ordinary 
proof of its execution, leaving the parties to such 
explanatory evidence of the alteration as they may 
choose to offer. If there is neither intrinsic nor 
extrinsic evidence as to when the alteration was 
made, it is to be presumed if any presumption is 
said to exist, that the alteration was made before, 
or at the time of the execution of the instrument. 
Perhaps there might be cases when the alteration is 
attended with such manifest circumstances of sus- 
picion that the court might refuse to allow the in- 
strument to go before the jury until some explana- 
tion; but this case is not of that character. First 
Nat. Bank v. Franklin, 20 Kans. 264; Stoner v. 
Ellis, 6 Ind. 161; Paramore v. Linsey, 63 Mo. 63; 
White v. Hass, 832 Ala. 430. Seealso, Huntv. Gray, 
35 N. J. 227; 8. C., 10 Am. Rep. 232; Hayden v. 
Goodnow, 39 Conn. 164; Davis v. Jenney, 1 Mete. 
221.” The Kansas case is the subject of an elabo- 


rate note by the editor of the American Reports, in 
37 Am. Rep., and we incline to believe that the 
weight of authority is in favor of the Kansas ruling. 


AGREEMENTS TO FARM ON SHARES. 


N Reynolds v. Pool, 84 N. C. 37 (to appear in 37 
Am. Rep.), it was held that an agreement to 
carry on a farm, one furnishing the land, outfit and 
necessary money; the other furnishing laborers and 
superintending; half the money furnished to be re- 
paid; and the profits to be divided between them, 
constitutes a partnership. This was based by the 
court on Holt v. Kernoldle, 1 Ired. 191, a case of a 
blacksmith and the owner of a blacksmith-shop, 
and Lewis v. Wilkins, Phil. Eq. 303, a case of farm- 
ing. In the former the parties were to share the 
profits, in the latter the products. 

The editor of the American Reports appends the 
following note to the principal case: 

‘*The contract in this case seems an exception to 
the usual contracts in cases of working farms on 
shares. Generally the contract is to share the pro- 
duce, and this does not constitute a partnership. 
But here the agreement was to share the pro/its, and 
not explicitly as compensation. Sharing profits as 
such, and not as compensation, may constitute a 
partnership. 

“In Putnam v. Wise, 1 Hill, 234, the agreement 
was that one should occupy and work a farm, and 
for the use of the land should give the owner one- 
half the grain and wool raised by him on it. Held, 
not a partnership. Cowen, J., said: ‘An agree- 
ment by two, to perform a job of work, the com- 
pensation-money to be equally divided, does not 
make a partnership. Here was to be a division of 
the gross earnings of the farm; and in such a case, 
even had the arrangement been to sell the crops in 
common, and divide the money, this would not have 





been within the law of partnership, a sharing of 
profit and loss.’ A., owning a saw-mill, agreed 
with B. to work it and divide the gross earnings 
equally. Held, not partners. Ambler v. Bradley, 6 
Vt. 119. Phelps, J., said: ‘They never shared in 
profits and loss. The share which the occupier re- 
ceived was a mere compensation for his labor.’ So, 
in Lamb v. Grover, 47 Barb, 317, A. agreed to fur- 
nish groceries to B. to sell, and to pay the rent of 
the store; B. to have one-half the profits. Held, 
not a partnership, but an agreement for compensa- 
tion. Substantially the same was held in Richard- 
son v. Hughitt, 76 N. Y. 55; S. C., 32 Am. Rep. 
267. 

“In Christian v. Crocker, 25 Ark. 327, a firm con- 
tracted with laborers to pay them one-third the pro- 
ceeds of the crop for their labor. J/e/d, that the 
latter were not partners with the former. This is 
‘a rule by which the tenant may be paid.’ 

‘*In Moore v. Smith, 19 Ala. 774, the plaintiff 
agreed to serve as overseer, to furnish hands and 
horses to be worked with those of the defendant on 
defendant’s plantation, to pay the expenses of him- 
self, his hands and his horses, and he was to have 
one-fourth of the crop raised as his compensation. 
Held, not a partnership. The court drew a ‘dis- 
tinction between a participation in the profits as 
profits, and sharing in the profits as a mode of com- 
pensation,’ and between gross profits and net profits. 
They quote Story’s rule ‘that the party is to partici- 
pate indirectly, at least, in the losses as well as in 
the profits, or in other words, that he is to share in 
the net profits and not in the gross profits.’ To the 
same effect, Holloway v. Brinkley, 42 Ga. 226; Smith 
v. Summerlin, 48 id. 425; Randle v. State, 49 Ala. 
14; Blue v. Leathers, 15 Il. 81. 

‘*In Holmes v. Old Colony R. Co., 5 Gray, 58, the 
company rented a hotel for a certain sum and half 
the net profits. Held, not a partnership, even as to 
third persons. Stress was laid on the absence of 
‘any specific lien on the profits to the exclusion of 
other creditors.’ 

**See Chester v. Dickerson, 54 N. Y. 1; 8. C., 13 
Am. Rep. 550; Parker v. Canfield, 37 Conn. 250; 9 
Am. Rep. 317. 

**In Donnell v. Harshe, 67 Mo. 170, an instruction 
that if one was to occupy and cultivate another's 
farm for a given length of time, and each was to 
receive a moiety or share of the crops raised or 
grown thereon under such agreement, this consti- 
tuted a partnership, was held erroneous. Citing 
Dry v. Boswell, 1 Camp. 329; Ambler v. Bradley, 6 
Vt. 119; Putnam v. Wise, 1 Hill, 234; Dwinel v. 
Stone, 30 Me. 384; Caswell v. District, 15 Wend. 379; 
Denny v. Cabot, 6 Metc. 82; Harrower v. Cole, 19 
Barb. 331. The same doctrine was held in Musser 
v. Brink, 68 Mo. 242. Speaking of Donnell v. Harshe, 
the court said: ‘The only observable difference be- 
tween that case and the present one is, that here, 
with money furnished by plaintiff, cattle were to be 
purchased to eat the produce raised on the farm. 
We do not think this case can be distinguished in 
principle from the one just mentioned, where we 
cited with approval the case of Dwinel v. Stone, 30 
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Me. 384, wherein it was ruled that a mere participa- 
tion in profit and loss did not necessarily constitute 
a partnership, Shepley, C. J., remarking: ‘There 
must be such a community of interest as empowers 
each party to make contracts, incur liabilities, man- 
age the whole business and dispose of the whole 
property, a right which, upon the dissolution of the 
partnership by death of one, passes to the survivor, 
and not the representatives of the deceased.’ If we 
test the case at bar, by the rule thus announced, it 
is very easy to see that the agreement in question 
does not evidence a partnership, and this, for the 
reason that it does not confer on each party power 
to manage the whole business and dispose of the 
whole property.’ 

“In McCrary v. Slaughter, 58 Ala. 230, we have 
a case very similar in circumstances to the principal 
case, and a like holding. The court said: ‘The 
facts are, that appellant was the owner of an undi- 
vided half of a plantation, situate in Dallas county, 
and Blair, though not the owner, had possession, 
and the right to occupy the other undivided half. 
In 1866 and 1867, it was cultivated by the appellant 
and Blair, each furnishing one-half the labor, and 
the appellant furnishing the mules, or the necessary 
team, and Blair devoting his personal services to 
the supervision of its cultivation, and the expenses 
of the plantation to be borne by them equally, the 
proceeds or profits of the crops to be equally divided 
between them. These facts embrace every element 
of a partnership. There was a union of the use and 
occupancy of the lands, of the mules or team pro- 


vided by the appellant, of the labor each party fur- 
nished, of the skill and service of Blair in super- 
vising the cultivation, community in the expenses 
of the plantation, and in the proceeds or profits of 


the crops. It may not have been, and was not con- 
templated, that either party should acquire any 
right or interest in the property, the other contrib- 
uted to the joint undertaking. It is not necessary 
to constitute a partnership, that there should be 
property forming its capital, jointly owned by the 
partners. The property employed in the partner- 
ship business may be the separate property of the 
partners, but if they share in the losses and profits 
arising from its use, a partnership exists. Champion 
v. Bostwick, 18 Wend. 183, If there is a joint un- 
dertaking, and a community of profit and loss, each 
party sharing in these mutually, and having a specific 
interest in the profits, not as compensation for ser- 
vices rendered, but as an associate in the undertak- 
ing, the relation of partners is formed. Collyer on 
Part., ch. 1. The obvious difference between this 
case and that of Moore v. Smith, 19 Ala. 774, to 
which we are referred, is the community of profit 
and loss in which Blair and the appellant were to 
participate. If there was no profit, neither had a 
specific interest in the crops or their proceeds. If 
there was a loss, each was bound to contribute 
equally to make it good; while in the case cited, 
Smith had a defined interest of one-fourth in the 
crops, as compensation for his services, without re- 
gard to the profit or loss resulting from the farming 
operations. ’ 





‘* Autrey v. Frieze, 59 Ala. 587, goes further and 
holds that the parties are partners even where the 
agreement is to share the crops, and not explicitly 
to share the profits. The court said: ‘It is difficult 
to suppose the parties contemplated all the incidents 
of a commercial partnership—that of unlimited 
power in either partner to charge the partnership 
by contract within the scope of the partnership 
business, and the unqualified power of disposition 
of the partnership effects. These incidents were 
not in the contemplation of the parties, and when 
their contract is construed in the light of the cir- 
cumstances surrounding them, it is certain if their 
attention had been directed to them, some limita- 
tion or restraint on the power of the parties respect- 
ively would have been imposed. But while these 
incidents were not in the contemplation of the par- 
ties, it is certain they agreed to have a joint inter- 
est in the crops, and to share the profits and losses 
arising from their cultivation. There was not, and 
the parties did not intend there should be, any prop- 
erty, other than the crops, jointly owned by them. 
This was not essential to constitute them partners. 
They did intend, and such is their contract, that the 
appellant should contribute the use of the land, and 
of a mule, and the appellee his personal skill and 
services, and the use of two mules. The forage of 
these mules was to be provided in particular pro- 
portions specified. Labor was to be employed and 
paid for and other expenses to be incurred. The 
laborers, and these expenses, were to be paid by 
them jointly, and in equal proportions. When 
these were paid, the crops were to be equally di- 
vided. There is manifestly a community of interest 
in profit and loss. Neither partner could claim any 
specific interest in the crops, until an adjustment 
and satisfaction of the wages of the laborers, and 
other expenses incurred in the cultivation and gath- 
ering. It was possible these wages and expenses 
would exceed the value of the crops — unpropitious 
seasons, floods, or other accidents, against which 
neither skill nor industry can guard, may have so 
reduced them in quantity, that their value would 
not equal, or would fall below the costs of the cul- 
tivation. If this had been true, each party was 
bound to contribute equally to the loss. The ap- 
pellant would have lost not only the use of the land 
and of the personal property which was employed 
in its cultivation, but also one-half of the losses re- 
sulting from the excess of the expenses over the 
value of the crops. The appellee would have lost 
the one-half of such excess, his personal services, 
and the use of his horses or mules. Where parties 
have a joint interest in, and share the profits and 
losses arising from the use of property or skill, either 
separat]y or combined, they are partners. Champ- 
ion v. Bostwick, 18 Wend. 188; Emanuel v. Draughn, 
14 Ala. 806.’ The same was held in Adams v. Car- 
ter, 53 Ga. 160, as to third persons; and in Holifield 
v. White, 52 id. 567, the same was held as to the 
parties between themselves. The court said: ‘White 
was to furnish the land and stock, and Royal the 
labor and pay for it. This made, as they rated it, 
each of them equal contributors toward the farming 
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adventure into which they had agreed to enter. 
After that they were to bear equally the expense of 
feeding the stock and laborers, and all other planta- 
tion expenses, and thus make a crop, which was to 
be theirs equally, and to be divided between them. 
There was something more in this than a common 
interest in the profits. It is different from the case of 
Holloway v. Brinkley, 42 Ga. 226, for there the stip- 
ulation was that one of the parties was to work the 
land furnished by the other, and receive for his labor 
one-half of the crop. Nor was there any agree- 
ment, as there is in this, that the expenses of the 
venture were to be borne equally by the parties. So, 
in Smith v. Summerlin, 48 Ga. 425, there was no pro- 
vision made that they were to share the expenses for 
working the farm. In fact, a contrary arrangement 
was agreed upon. The owner of the land was to 
furnish the land, wagon and team, and necessary 
tools, and the stock, and to feed the latter, and was 
to let the other have bacon at a stipulated price. 
The only item of expense that was to be equally 
paid by them was that of hauling the cotton to the 
gin and to market. In the case under considera- 
tion, both parties were equally interested in the 
whole expenses of the enterprise after it was started 
—every item thereof — and also in the crop, the re- 
sult or profits of the adventure. This was evidently 
not an arrangement whereby one was merely to be 
paid for his labor in a certain way.’ 

‘The last three cases seem to us to be opposed to 
the weight of authority. The Georgia cases we 
suspect depend on the provisions of the Code, that 
‘a joint interest in the partnership property, or a 
joint interest in the profits and losses of the busi- 
ness, constitutes a partnership as to third persons; 
a common interest in profits alone does not.’ 

‘In Pettee v. Appleton, 114 Mass. 114, it was held 
that a contract that one party shall furnish money 
and the other perform work for a given business, 
and that its net profits shall be equally divided be- 
tween them, makes, without reference to their in- 
tent, a partnership as to third persons.” 

“MARITIME LAW” —WHAT IS IT? 
LTHOUGH the eminent judges who have from 
time to time presided over the High Court of 
Admiralty in England have frequently referred to the 
‘general maritime law,’’ ‘“‘the maritime law of the 
world,” etc., etc., yet they have in no case defined what 
the term means. Is there an universal maritime law 
binding upon all nations in time of peace, or is it any 
thing more than part of the internal law of each sepa- 
rate State? Reference is here made to the law which 
affects maritime commerce in times of peace. In times 
of war, so far as the peculiar relations of the belliger- 
ents are concerned, it is clear that the law of nations 
applies. Speaking then of maritime law in times of 
peace, what is it? 

Some writers treat it as separate and distinct from 
the general municipal law of the State and regard it 
as not the particular law of this country or that, but 
the general law of nations asserting an universal 
sway. Flanders’ Maritime Law,l. See also, judg- 
mentof Dr. Lushington in The Patria, L. R.,3 A. & 
E. 461. They admit however that every commercial 
State has certain admiralty regulations of a municipal 





character peculiar to itself. It seems difficult to 
establish that the maritime law is any more distinct 
from the common law than is canon law or the civil 
law. It is convenient to call that part of the common 
law which took its origin from the laws of the Romans 
“civil law;”’ it is convenient to call that part which 
took its origin from the opinions of the ancient Latin 
fathers, the decrees of the general councils and the 
decretal epistles and bulls of the Holy See “canon 
law,” and will it not be found upon closely examining 
the subject, that ‘‘ maritime law,’’ except where it in- 
volves questions affecting the rights of States in time 
of war, is merely that part of the common law which 
is administered in the Court of Admiraity and which 
because connected so closely with the sea,it has been 
found convenient to call ** maritime law ?” 

Blackstone, in writing of the civil and canon laws, 
says: “Itis not in account of their being written laws 
that they have any obligation within this kingdom, 
neither do their force and efficacy depend upon their 
own intrinsic authority, which is the case with our own 
written laws or acts of Parliament; they bind not the 
subjects of England because their materials were col- 
lected from popes or emperors, were digested by 
Justinian or declared to be authentic by Gregory, these 
considerations give them no authority here, for the 
Legislature of England do not nor ever did recognize 
any foreign power as superior or equal to if in this 
kingdom, or as having the right to give law to any the 
meanest of its subjects, but all the strength that either 
the papal or imperial laws have obtained in this realm 
{or indeed in any other kingdom in Europe], is only 
because they have been admitted and received by im- 
memorial usage and custom in some particular cases, 
and some particular courts, and then they form a 
branch of the leyes non scripie or customary laws, or 
else because they are in some other cases introduced 
by consent of Parliament, and then they owe their 
validity to the leges script or statute law. This is ex- 
pressly declared in those remarkable words of the 
Statute 25 Hen. VIII, ch. 21, addressed to the king’s 
royal majesty: ‘This is your grace’s realm, recognizing 
no superior under God, but only your grace hath been 
and is free from subjection to any man’s laws, but 
only to such as have been devised, made and ordained 
within this realm for the wealth of the same, or to 
such other as by sufferance of your grace and your 
progenitors the people of this your realm have taken 
at their free liberty by their own consent, to be used 
among them, and have bound themselves by long use 
and custom to the observance of the same, not as to 
the observance of the laws of any foreign prince, 
potentate or prelate, but as to the customed and 
ancient laws of this realm originally established as 
laws of the same by the said sufferance, consent and 
customs and none otherwise.’*’ 1 Blackstone, 79. 

Do not these reasons apply with equal force to what 
is called the “maritime law?’’ True, many of the 
principles governing in the Admiralty Court were bor- 
rowed from other nations, but is it not also true that 
the strength they have obtained in the realm ‘is only 
because they have been admitted and received by im- 
memorial usage and custom in some particular cases, 
and some particular courts."’ 

In Lloyd v. Gilbert, L. R., 1Q. B. 123, Mr. Justice 
Willes says: * We can understand this term [i. e., 
general maritime law] in the sense of the general mari- 
time law as administered in the English courts, that 
being in truth nothing more than English law though 
dealt out in somewhat different measures in the com- 
mon-law and Chancery Courts, and in the peculiar 
jurisdiction of the admiralty, bnt as to any other gene- 
ral maritime law by which we ought to adjudicate 
upon the rights of a subject of a country which by the 
hypothesis does not recognize its alleged rule, we were 
not informed what may be its authority, its limits or 
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its sanctions, * * * in truth any general, much 
more any universal maritime law binding upon all 
nations using the highway of the sea in time of peace, 
except when limited as administered in some courts is 
easier longed for than found.” * 

It is not surprising that the principles of English mari- 
time law should to a great extent have been borrowed 
from other States, as notwithstanding the iusular 
position of England, it was at a comparatively late 
period that she became engaged very extensively in 
maritime commerce. The Phoenicians, especially the 
Tyrians and Carthaginians, had long before been en- 
gaged in navigation and shipping. The Athenians, 
Rhodians, Romans and other people of the Mediterra- 
nean had an extensive maritime commerce many years 
before the English had made any advances as a com- 
mercial people. The progress of the law of maritime 
commerce depends upon the progress of maritime 
commerce itself; and that law is in an eminent degree 
susceptible of improvement from external sources. 
From the very nature of the case the Legislature and 
judicial experience of the more ancient peoples must 
prove of value to the more modern; accordingly in 
this department of jurisprudence the judges and law- 
yers, both of England and Scotland, have, when any 
difficulty occurred, been accustomed to look abroad 
for illustration in point of legal principle if not for 
direct authority, ana from the operation of the cases 
referred to the maritime and commercial systems of 
the different European nations may, to a certain ex- 
tent and in many materiai points, be traced to one 
common origin. Reddies Mar. Law, 28. 

Doubtless the fact that the principles underlying the 
maritime laws of most States to a very large extent 
accord with one another has helped to ground the 
opinion that there is a general maritime law common 
to all nations and distinct from the internal law of the 
State. This fact however loses much of its force when 
the common origin of the laws is remembered, and 
notwithstanding the doubt expressed by Dr. Lushing- 
ton (The Patria, L. R.,3 A. & E. 461), as to the con- 
clusion arrived at in Lloyd v. Guilbert, L. R.,1Q. B. 
123, above referred to, it would seem that general mari- 
time law is, to use the words of Mr. Justice Willes, 
“easier longed for than found.” 

One of the most prolific sources of the English mari- 
time law was the collection or Code of maritime regu- 
lations, known as the Laws of Oleron or “ Roles 
d’Oleron.”’ Another was the Black Book of the Ad- 
miralty. It is probable also that many parts were 
borrowed from the Consoluto del Mare. Of these the 





*The Patria, L. R., 3 A. & E. 461, should however here be 
referred to, in which Dr. Lushington says: ‘I have been much 
pressed by counsel for the plaintiff to pronounce that the de- 
cision in Lloyd v. Guilbert is not binding on the Admiralty 
Court, and also that the judgment errs in ascribing to the Ad- 
miralty Court the doctrine that the general maritime law is 
not an universal maritime law binding upon all nations in time 
of e, but a law which is to be derived from the practice 
and decisions of English tribunals—if it were necessary to 
decide the latter point [with all respect for the high authority 
of the tribunal which delivered the judgments|—I should 
have hesitated a long while before I assented to the position 
that there was not a general maritime law which, according to 
the comity of nations was administered in the English as well 
as in the foreign Courts of Admiralty, I should have remem- 
bered, and endeavored to apply the law upon which Lord 
Stowell, in The Gratitudine, founds the authority of the master 
when acting as necessary agent for the owner of the cargo, 
and the language of Lord Tenterden, in Simmons v. White, 
as to the doctrine of average. The principle of average, says 
that high authority, is of very ancient date and of universal 
acceptation among commercial nations; the obligation to con- 
tribute therefore depends not so much upon the terms of any 
pe he instrument as upon a general rule of maritime law. 

should have referred to the judgment of Story as to the 
ancient laws, customs and usages of the sea and have consid- 
ered whether there was not a general maritime law founded 
upon them, and a ———— exposition of them wholly dis- 
tinct from the common law of England, as the law by which, 
in cases of collision, the Admiralty Court finds both parties to 
blame, is distinct from that of the common-law court, which 
upon its own principles refuses to allow any such verdict to 
be given.” 





latter is the more ancient Code, the character of the 
document in point of authority, its date and the place 
of its composition are uncertain and the name of its 
author unknown. Reddie, 174. It is sometimes 
spoken of as a collection of the maritime laws of Bar- 
celona, but it would seem rather to have been a com- 
pilation of the laws and trading customs of various 
Italian cities, Venice, Pisa, Genoa, etc., together with 
those of the cities with which they chiefly traded; 
Barcelona, Marseilles and the like. Chambers’ Ency. 
Mar. Law. 

The authority of the laws of Oleron has by various 
writers been ascribed to Richard the First, who accord- 
ing to Blackstone, ** when abroad composed a body of 
laws at the Isle of Oleron which are still extant aud 
of high authority.” 

That they are of high authority is quite true, but 
their authority consists not in their being binding as 
laws, but in their being looked to as evidence of what 
the maritime law is, when they are contradicted by 
judicia! decision. In England they are not to be 
regarded, but on points which have not been de- 
cided they are worthy of great consideration. Morgan 
v. Ins. Co. of N. A., 4 Dall. (U. 8.) 358. 

That they were composed by Richard is however 
very doubtful. The glory of having compiled this 
code is disputed by the English and the French. Mr. 
Reddie, in his work on the history of maritime law, 
comes to the conclusion that the laws consisted of cer- 
tain usages and rules of trade adopted by the inhabitants 
of the west coast of France, who like those of the coast 
of the Mediterranean,from their favorable situation and 
in the natural course of events early addicted them- 
selves to navigation and made some progress in mari- 
time commerce. "he writer of the article on the laws 
of Oleron in Chambers’ Encyclopedia thinks they are 
nothing more than acode of regulations borrowed 
from tae Consolato del Mare. Whatever their origin 
may have been, it was at one time considered in Eng- 
iuund that they had been compiled by Richard I, and 
this fact together with their own intrinsic merit 
doubtless led the Court of Admiralty to look to them 
for information on disputed questions. 

In the inquest of Queensborough, in the reign of 
Edward III (A. D. 1375), relative to maritime police 
and the jurisdiction of the Court of Admiralty, it is 
expressly declared that the Roles d’Oleron are the law 
according to which this jurisdiction decides, and shall 
determine all disputes relative to maritime commerce 
and having thus acquired a kind of indirect legislative 
authority in England they continued, with eight addi- 
tional articles emanating from the English Admiralty 
jurisdiction and relating to cases which had not been 
previously foreseen or correctly determined, to form a 
sort of common law for maritime trade and disputes. 
Reddie Mar. Law, 418. The code itself consists of a 
number of articles treating of avariety of subjects 
connected with maritime commerce; many of the doc- 
trines laid down are more adapted to an early and 
limited state of commerce, and many of its rules are 
no longer applicable to the more extended dealings 
and more enlarged views of later times. The Black 
Book of the Admiralty appears to have been com- 
menced in the reign of Edward III and to have been 
continued under Richard If and Henry IV, and the 
object of the compilation was obviously to form a sort 
of manual or practical collection for the jurisdiction 
of the Admiralty. It treats of the office and rights of 
the Admiral, crimes, etc., on the sea, the royal navy, 
and contains many regulations and rules of decision 
relating to private maritime law. The work is autbor- 
ized by the subscription of the Duke of Norfolk, who 
was High Admiral in the beginning of the reign of 
Henry VIII. Reddié Mar. Law, 421. From the fore- 
going does it not follow that the law of maritime 
commerce, except where it involves questions affecting 
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the rights of nations in time of war, forms properly a 
part of the internal law of each separate State, deriv- 
ing its origin mainly from the decisions and usages of 
other States? The class of cases arising in the Admi- 
ralty Court being in general so different from those 
usually arising in the court of common law, it is not to 
be wondered that the rights and remedies recognized 
and administered in the High Court of Admiralty 
should materially differ from the rights and remedies 
in similar cases recognized and administered in the 
other courts. 

In the case of the Milford (Swa. Ad. Rep., 362, A. D. 
1858), which was an action by a foreign master against 
the freight for his wages, the owners appeared under 
protest, and amoung other things protested that by the 
law of America (to which the ship belonged) the mas- 
ter has no lien upon or right of action against the 
freight for wages earned as master. 

Dr. Lushington in giving judgment referred to the 
great importance of the question involved, referred 
also to the fact that except by statute the Admiralty 
Court in England had no jurisdiction in respect of the 
master’s wages, and he says (p. 366): “It was very 
ingeniously contended that the law of the United 
States formed part of the contract; but I cannot think 
so. The proceeding originated in thiscountry. It isa 
question of remedy, not of contract at all. 

‘* Now in this case the legality of the arrest of the 
freight is the whole matter in dispute, then comes the 
important question, whether the lex fori in the pres- 
ent case is to be the general maritime law as formerly 
used in this court, or that law as modified and ex- 
tended by statutes? If the old law is to govern, it 
entirely puts an end to the master’s case.” 

He then refers to the statute (the Merchant Shipping 
Act of 1854), and decides that he is bound to apply the 
remedy given by the act, and adds: ‘‘If I thought it 
my duty to go into the lex loci contractus I certainly 
would come to no conclusion one way or the other 
about it on the evidence now before me; but I think I 
am bound to apply the general law of this court as it 
at present exists to overrule this protest with costs 
and allow the case to proceed.’”’ This case was con- 
firmed in the case of Jonathan Goodhew, Swa. Ad. 
Rep. 524. 

If there be a general maritime law binding upon all 
nations, how could that law have been extended or 
modified by the statutes of one State without a breach 
of the international obligation created by the general 
law? It may be safely stated that many other States 
besides England have extended or modified the mari- 
time law at one time existing in such States, but who 
ever heard of an objection thereto because the law of 
nations was thereby broken ? 

The late case in England of the Leon, 44 Law Times 
Rep. (N. 8S.) 613, has brought this subject prominently 
forward there. Sir Robert Phillimore makes the 
statement that ‘“‘there is no doubt as to the existence 
of the general maritime law,’’ but he does not go on 
to explain what it consists of, or how it is distin- 
guished from the municipal law, which is capable of 
being changed at the pleasure of the legislative au- 
thority. The subject is worth discussing. Will some 
of the readers of the ALBANY LAW JOURNAL dis- 
cuss it? Z. A. LasH. 

OTTAWA, CANADA 

——__>—_—_—— 
LIMITATION OF FOREIGN STATUTE 
PLIES TO ACTIONS UNDER IT. 


UNITED STATES CIRCUIT COURT, E. D. MICHIGAN, 
OCTOBER 17, 1881. 


AP- 


Boyp v. CLARE. 


A statute of Ontario gave an action for death by negligence, 
limiting the time within which it must be brought to twelve 





months. Held, that a right of action arising uuder such 
statute could be enforced in a court of Michigan, but sub- 
ject to the limitation of the statute. 


CTION by an administrator against the owners of 
a steamboat for the death of plaintiff's intestate, 
caused by the explosion of the boiler of such steam- 
boat, which was claimed to be due to the negligence of 
defendants. The explosion took place within the limits 
of the province of Ontario. By astatute of that prov- 
ince an action for damages may be brought in the 
name of the administrator or executor of a person 
whose death was caused by the negligence of another 
against such other, if there would have been liability 
at common law if death had not occurred. The stat- 
ute also provides that ‘“‘every such action shall be 
commenced within twelve months after the death of 
the deceased person.” 
The declaration was demurred to on the ground that 
the action was not brought within twelve months after 
the death occurred 


William I. Carpenter and Alfred Russell, for com- 
plainants. 


F. H. Canfield and G. V. N. Lothrop, for defend- 
ants. 


Brown, D. J. It is a well-established principle of 
law that where a right of action is given by a State 
statute such right may be enforced in another State, 
and also that such right will be enforced according to 
the forms and modes of procedure in use in the latter 
State. Or to put it briefly, the lex loci contractus gov- 
erns the rights of parties, but the lex fori determines 
the remedy. This principle has been applied in a 
large number of cases arising upon contracts, but in 
the recent case of Dennick v. Railroad Co., 103 U. 8. 
11, it was applied to a statute of this description, 
where the administrator brought his action in another 
State. An almost unbroken series of adjudications 
has also established the further proposition that the 
time within which an action may be brought relates 
generally to the remedy, and must be determined by 
the law of the forum. Hence, it would follow that if 
this statute contained no limitation of time within 
which an actionmust be brought, and the time had 
been left to depend upon the general statutes of limit- 
ations in the province of Ontario, it is clear that we 
should have disregarded such statute, and permitted 
the plaintiff to bring this action at any time before ac- 
tions of this description would be barred by the stat- 
utes of this State. 

An exception to this general rule however is sug- 
gested by Mr. Justice Story, in his Conflict of Laws, 
section 582, of cases where the statutes of limitation or 
prescription of a particular country do not only ex- 
tinguish the right of action, but the claim or title 
itself, ipso facto, and declare it a nullity after the 
lapse of the prescribed period; and the parties are 
within the jurisdiction during the whole of that pe- 
riod, so that it has actually and fully operated upon 
the case. 

“Suppose, for instance, personal property is ad- 
versely held in a State for a period beyond that pre- 
scribed by the laws of that State, and after that period 
has elapsed the possessor should remove into another 
State, which hasa longer period of prescription, or is 
without any prescription, could the original owner 
assert a title there against the possessor, whose title, 
by the local law and the lapse of time, had become final 
and conclusive before the removal.” 

The cases of Shelby v. Guy, 11 Wheat. 361; Goodman 
v. Munks, 8 Port. 84 (overruled by Jones v. Jones, 18 
Ala. 248); Brown v. Brown,5 Ala. 508; and Fears v. 
Sukes, 35 Miss. 633, do in fact lend support to this dis- 
tinction; the general tenor of these cases being to the 
effect that where the statute of one State declares that 
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the possession of personal property for acertain period 


vests an absolute title, such prescription will be en- 
forced in every other State to which the property may 
be removed, or wherein the question may arise. 

In the Pittsburg, Cin. & St. L. R. Co. v. Hine, 2 
Ohio St. 629, it was held that under an act requiring 
compensation for causing death by wrongful act, neg- 
lect or default, which gave a right of action, provided 
such action should be commenced within two years 
after the death of such deceased person, the proviso 
was a condition qualifying the right of action, and not 
amere limitationon the remedy. The accident oc- 
curred on the 24th of September, 1870. The suit was 
begun on the 23d of January, 1873. In March, 1872, the 
act was amended by increasing the amount for which 
recovery might be had, and by omitting the limitation 
contained in the proviso, and also by repealing the 
section as it stood before. Thecourt held that in cre- 
ating or giving the right it was within the power of 
the Legislature to impose upon it such restrictions as 
were thought fit; and if restrictions were imposed 
they must be referred to the newly-created right 
itself, if the restricted language used would warrant 
it; for the act being in derogation of the common 
law, any restrictive language used in it must be con- 
strued against the right created by it. And it was 
also suggested that it would have been different if the 
act were merely remedial as to existing rights. It was 
further held that the plaintiff's right must be deter- 
mined as the act originally stood, and was therefore 
subject to the restrictions contained in the proviso, 
and the action, not having been brought within the 
two years, could not be sustained. The case differs 
from the one under consideration only in the fact 
that the limitation was contained in a proviso to the 
section directing in whose name the action should be 
brought. 

In the case of Eastwood v. Kennedy, 44 Md. 563, it 
was held that where astatute of the United States 
for the District of Columbia gave a claim for the 
recovery of usurious interest, provided suit to recover 
the same be brought within one year after the payment 
of such interest, it would not be competent for a 
party to recover in Maryland after the lapse of a 
year, and that the courts of that State were bound to 
respect and apply the limitations contained in the act. 
The cases of Baker v. Stonebraker’s Admr., 36 Mo. 349, 
and Huber v. Stiener, 2 Bing. (N. C.) 202, are somewhat 
analogous, but throw little additional light upon the 
question. 

To this extent go the authorities, and no further. 
None of them are controlling here. None are precisely 
upon all-fours with the case under consideration. 
We are compelled then to deal with it toa certain 
extent as an original question. The Legislature of 
Ontario has givena right unknown to the common 
law, but it has seen fit to qualify this right by provid- 
ing that no more than one action sball lie for the same 
subject-matter, and that every suchaction shall be 
commenced within twelve months after the death of a 
deceased person. 

To permit an action to be brought upon it here after 
the twelve months would be giving plaintiff a right 
which the statute he invokes does not authorize, and 
to that extent nullifying the statute. In the Dennick 
case the Supreme Court held that the method of dis- 
tribution provided by the local act, although a part of 
the remedy, should be pursued by the court in which 
the action is brought. It would seem from this that 
even so far as the remedy is concerned the court will 
not universally adopt the law of the former. The 
true rule I conceive to be this: that where a statute 
gives aright of action unknown to the common law, 
and either in a proviso to the section conferring the 
right or in a separate section, limits the time within 
which an action shall be brought, such limitation is 








operative in any other jurisdiction wherein the plaint- 
iff may sue. 

It results from this that the action is barred by the 
statute and the demurrer must be sustained. 


STATUTE OF FRAUDS—MEMORANDUM OF 
SALE BY VENDOR. 


WISCONSIN SUPREME COURT, NOVEMBER 83, 1881. 


WIENER V. WHIPPLE. 


An entry by a vendor in his memorandum book and with his 
signature, of the fact and terms of a sale, does not bind 
him as a written contract, unless signed by or for the 
vendee. 

Where the vendee’s agent, known by the vendor to be acting 
as such, also signs such memorandum, both parties are 
bound by it as a written contract. 

A written contract of sale, which does not show that it was 
made by sample, cannot be explained or modified by proof 
that it was so made. 


— for breach of contract of sale of grain. 
The opinion states the case. 


Harlow Pease, for respondent. 
Smith, Rogers & Frank, for appellant. 


TAyLorR, J. This action was brought by the re- 
spondent to recover fora breach of contract for the 
purchase of 300 bushels of barley which he alleges he 
bought of the appellant, and which the appellant re- 
fused to deliver according to the terms of the contract. 
The evidence shows that at the time of the alleged sale 
by the appellant to the respondent, the appellant, who 
was « farmer, had in his possession on his farm about 
300 bushels of barley which he desired to sell, and that 
this fact was made known to the respondent; that the 
father of the appellant, acting as his agent, saw the re- 
spondent at his place of business, some distance from 
the place where the barley was, and made a sale of the 
same to the respondent. Upon such sale the respond- 
ent paid to the appellant’s agent the sum of $25 upon 
the contract, which was received by the appellant from 
his agent. Upon making the sale the following writ- 
ing was made and signed by the respondent, and by 
the father as agent of the appellant: 


‘‘ Bought of Cass Whipple about 300 bushels of bar- 
ley, at 65 cents for 50 pounds, to be delivered by the 
fifteenth of September next. Paid on same $25. 

‘“‘A, WHIPPLE. 
““S. M. WIENER. 
‘“ WATERLOO, August 24, 1880.’’ 


Upon the trial it was shown that the appellant, C. H. 
Whipple, delivered one load of barley to the respond- 
ent, which was accepted and paid for, and that he 
afterward offered to deliver two loads more, which the 
respondent refused to accept, alleging that it was not 
of the quality which he bought; the respondent claim- 
ing that he bought the barley by sample, and that the 
barley tendered by the appellant was not as good a 
quality as the sample. 

The learned counsel for the appellant alleges as error 
that the county court permitted the respondent on the 
trial to give parol evidence tending to show that the 
sale of the barley was by sample. The appellant ob- 
jected to such evidence offered by the respondent on 
the trial, and also the evidence offered tending to show 
that the barley tendered and rejected was not of as 
good a quality as the sample. The evidence was ad- 
mitted against his objection. The learned county 
judge instructed the jury that if they found from the 
evidence that it was a sale by sample, and the barley 
tendered by appellant was of a quality inferior to the 
sample, then the respondent was entitled to recover; 
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but if they found it was not a sale by sample, then the 
appellant was entitled to their verdict. The appellant 
excepted to this instruction. 

The case presents this question: Was it competent 
for the plaintiff, after having made and signed the 
writing above set forth, to show by parol that the pur- 
chase was a purchase by sample? The respondent tes- 
tified that after he made the purchase of the agent of 
the appellant he paid the $25, and then took out his 
memorandum book and wrote the above-quoted memo- 
randum therein, which was signed by himself and the 
agent of the appellant. The respondent kept the 
memorandum in his possession. On the part of 
the {learned counsel for the appellant it is urged that 
this writing is in itself a perfect contract, which shows 
on its face that the respondent purchased of the appel- 
lant 300 bushels of barley at a price named, to be de- 
livered within a specified time; and that the same 
being signed by the agent of the appellant, although 
in the name of the agent, it bound the appellant to 
deliver the barley according to its terms. We are in- 
clined to think the question of the admissibility of the 
parol evidence showing the terms of the sale depends 
upon the question whether the appellant was bound 
by the terms of the writing. If the appellant were not 
bound by its terms, then the respondent would not be. 
If the respondent, after making the contract of pur- 
chase, had made ,an entry of the terms of the sale in 
his memorandum book for the mere purpose of aiding 
his memory in regard to the matter, and for his own 
convenience, without requiring the agent of the appel- 
lant to sign the same, such memorandum would not 
constitute the contract between the parties, and would 
bind neither. It would have no greater effect as proof 
of the contract in fact made by the parties than any 
other entry made by a party to which he might refer 
for the purpose of refreshing his memory as to the 
terms of the transaction. The appellant would not be 
bound by such an entry, because made without his 
being called upon to consent to its terms, and the re- 
spondent would not be bound, because it would be 
held to be a mere memorandum of the transaction in 
aid of his memory, and not intended as binding him 
to its exact terms. The appellant would be at liberty 
to insist that the parol contract was the only contract 
he had made. The writing made, without his assent 
thereto, by the other party could in no way bind him, 
and consequently would not bind the other contracting 
party. If in such case the appellant insisted the parol 
contract was in fact the same as the writing made by 
the respondent in his memorandum book, such memo- 
raundum could be used as an admission of the respond- 
ent to support his version of the contract, and to that 
extent only would it be evidence for him. 

The effect of a memorandum of sale, made without 
the assent or authority of all the parties to the con- 
tract, is illustrated by the decisions of the courts upon 
the sufficieucy of such unauthorized memorandum to 
satisfy the statute of frauds. It has been often held 
that the party not assenting to the making of such 
memorandum is not bound thereby, and may prove 
the terms of the parol contract for the very purpose of 
showing that the memorandum does not state the real 
contract between the parties, and so defeat a recovery 
upon it under the statute of frauds for want of a suffi- 
cient note or memorandum thereof in writing. See 
Benj. Sales (3d Am. ed.), §§ 209, 212, and notes. It is 
evident that the principle of these cases can have no 
application to a case where it is shown that both par- 
ties have assented to and signed the writing. It is 
well settled by the authorities that where a writing 
contains in itself all the elements of a valid agreement 
to sell on the one part and to buy on the other, so far 
as the writing sets out, either in express terms or by 
legal intent, the conditions of the contract, it cannot 
be varied by parol evidence. 





It is said on the part of the learned counsel for the 
respondent that this writing does not bind the appel- 
lant because his agent signed his own name and not 
the name of his principal, and so it should not and 
does not bind the respondent. It is also said that the 
appellant’s agent signed the memorandum as a mere 
acknowledgment of the receipt of the $25, and not as 
assenting in any way to its terms as an agreement to 
sell. The cases are very clear that when a persons acts 
for a principal, and such fact is known to the party 
dealing with him, his contract, though executed in his 
own name, binds his principal equally as though signed 
in the name of such principal, and that parol evidence 
is admissible to show the fact of his agency in order 
to charge the principal, notwithstanding the writing is 
executed by the agent in his own name. Benj. Sales, 
§ 236; Trueman v. Loder, 11 Ad. & E. 587-594; Stowell 
v. Eldred, 39 Wis. 615; Tainter v. Prendergrass, 3 Hill, 
72; Higgins v. Senior, 8 M. & W. 840; Huntington v. 
Knox, 7 Cush. 871; Story on Agency, §40. Many other 
cases might be cited to the same point. These cases 
go so far as to hold that such signature of the agent is 
good under the statute of frauds. The signature of 
the agent in such case is deemed the signature of the 
principal, and is a sufficient signing to take the case 
out of the statute. 

In an action upon this writing by the respondent 
against the appellant, it seems to us clear that the ap- 
pellant would be bound by its terms. Had the price 
of barley advanced he would be bound to deliver 
according to its terms for the price fixed therein. In 
our opinion the writing signed by the vendor admits 
that the vendee, whose name is also signed thereto, 
bought of him {800 bushels of barley at 65 cents per 50 
pounds, to be delivered as therein stated, and that the 
vendee had paid him $25 on the contract price. All 
these matters are made clear by the wrifing itself in 
express terms. It is equally clear that from the terms 
of the writing the law implies that payment was to be 
made on delivery, and probably that barley should be 
merchantable; but for the purposes of this case it is 
unnecessary to determine whether the merchantable 
quality of the barley to be delivered is a legal impli- 
cation from the terms of the contract or not. It is 
enough for the determination of this case to know 
that there is neither an express statement in the writ- 
ing, nor a legal implication from what is stated, that 
the barley was sold by sample, or that it should be of 
the quality of asample furnished to the buyer at the 
time of the contract. This court has repeatedly held 
that where there is a written instrument binding upon 
both of the parties thereto, which in itself is a com- 
plete contract capable of being understood and en- 
forced, parol evidence cannot be resorted to to change 
its express provisions or their legal effect. In Charles 
v. Denis, 42 Wis. 56, it was held that one who indorses 
a note in blank, without any qualification to such in- 
dorsement in writing, cannot show by parol any matter 
which varies or contradicts the legal liability which 
the law attaches to such indorsement. In that case 
the indorser offered to show that when he indorsed the 
note it was understood and agreed between the parties 
that he should not be liable upon such indorsement, 
and that it was simply made to transfer the title to the 
note. 

The written contract being plain and unequivocal, 
no parol evidence can be given to explain or change its 
terms. Peet v. Railroad Co., 19 Wis. 118, and 20 id. 
594. These cases involve the construction of a con- 
tract in the shape of areceipt given by the railroad 
company for freight agreed to be transported by it. It 
was held that by the terms of the receipt the railroad 
company agreed to transport to and deliver in New 
York, and it could not show by parol that it was agreed 
that it should deliver the goods at the terminus of its 
road in Chicago to another carrier, to be transported 
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from there to New York by such other carrier. The 
case of Meyer v. Evereth, 4 Camp. 22, was in all respects 
like the case at bar. The plaintiff had bought ‘50 
hogsheads of Hambro sugar loaves at 155s., free on 
board a British ship; acceptance, 90 days.’’ The writ- 
ing in the case was what is called a bought note, signed 
by the defendant, and the description of the sugar 
bought, with price, etc., was as above quoted. In his 
complaint the plaintiff alleged tbat he purchased the 
sugar by sample; and alleged, as abreach of the con- 
tract, that the sugar delivered was not as good as the 
sample. Lord Ellenborough nonsuited the plaintiff 
on the trial, giving the following reasons: ‘It was no 
part of the contract the sugar should be equal to the 
sample. Where goods are sold in this way, I think 
evidence might be admissible to show that at the time 
of the sale a sample was fraudulently exhibited to de- 
ceive the buyers, whereby the plaintiff had been in- 
duced to purchase the commodity, which turned out 
of greatly inferior quality and value. But when the 
sale note is silent as to the sample, I cannot permit it 
to be incorporated into the contract. This would be 
contrary to Meres v. Ansell, 3 Wilson, 275, and would 
amount to an admission of parol evidence to contra- 
dict a written document.” 

Gardner v. Gray, 4 Camp. 144, was in all respects like 
Meyer v. Evereth, and alike decision was made by the 
same learned judge. Although these are nisi prius 
cases, they are considered good law in England, and 
are quoted as authority in Benj. Sales (3d ed.), § 650. 
These decisions are sustained upon the well-settled 
rule that parol evidence cannot be received to contra- 
dict, vary or add to the written contract, perfect in 
itself. This court has adhered strictly to the rule that 
written contract cannot be varied or changed by 
parol proof. See Whiting v. Gould, 2 Wis. 552; Lowber 
v. Connit, 36 id. 176; Hubbard v. Marshall, 50 id. 322; 
Schultz v. Coon, 51id. 416. In the last case cited the 
written contract of sale was hardly as definite as the 
one proved in the case at bar, yet this court held that 
it was evidently a contract of sale, and parol evidence 
could not be given to vary or contradict its terms. 

It appearing that the contract was in writing, and 
sach written contract failing to show that the sale was 
by sample, it was clearly error to permit the plaintiff 
to show by parol that the sale was in fact made by 
sample. Upon the competent evidence given upon the 
trial, the question whether the sale was by sample or 
otherwise was immaterial, and should not have been 
submitted to the jury. 

The judgment of the county court is reversed and 
the cause remanded for a new trial. 


<> 


INSANITY AS GROUND OF RELIEF FROM 
FORFEITURE. 


UNITED STATES SUPREME COURT, OCTOBER, 1881. 


KLEIN Vv. NEw York LiFe INSURANCE Co. 


Where a life insurance policy provides for a forfeiture in case 
of failure to: pay a premium when due, the fact that such 
failure was caused by the insanity of the assured will not 
prevent a forfeiture, nor will equity relieve against for- 
feiture on that ground. 


P gnome by plaintiff from the Circuit Court of the 

United States for the Northern District of Illinois. 
The opinion states the case. 

Woops, J. On September 1, 1866, a policy of insur- 
ance was issued by the New York Life Insurance Com- 
pany, the appellee, upon the life of Frederick W. 
Klein, in the sum of five thousand dollars, payable to 
the appellant, Caroline Klein, wife of the said Frede- 
rick W., within sixty days after his death and due 
notice and proof thereof. 





The policy was in the usual form. The consideration 
for its issue was the payment to the insurance com- 
pany by Caroline Klein of an annual premium of ono 
hundred and seventy-three dollars, in semi-annual 
installments of eighty-six dollars and fifty cents each, 
on the first day of September and the first day of 
March of every year during the life of Frederick W. 
Klein. 

The policy contained the following provision: “And 
it is also understood and agreed by the within assured 
to be the true intent and meaning hereof that * * * 
in case the said Caroline Klein shall not pay the said 
premium on or before the several duys herein men- 
tioned for the payment thereof with any interest that 
may be due thereon, then and in every such case the 
said company shall not be liable for the payment of 
the sum assured or any part thereof, and this policy 
shall cease and determine.”’ 

The premiums were punctually paid until March, 
1871, when default was made in the payment of the 
semi-annual installment which matured on the first 
day of that month, and it remained unpaid until the 
death of Frederick W. Klein, which occurred March 
18, 1871. The agent of the insurance company, after 
proof of the death of Klein, offered to pay Caroline 
Klein the surrender value of the policy. She declined 
to accept this or any sum less than the amount of the 
insurance. The company then insisted upon the abso- 
lute forfeiture of the policy, according to its terms. 

Thereupon the appellant filed the bill in this case. 
It alleged as the ground of relief that the policy was 
taken out by Frederick W. Klein without the knowl. 
edge of his wife, and that she had received no informa- 
tion of its terms or conditions until after the death of 
her husband; that he was taken down by the illness 
of which he died about February 1; that for about 
twenty days prior to March 1, and thence up to the 
time of his death he was, in consequence of his sickness, 
deranged in mind and incapable of attending to any 
matter of business whatever, and for that reason and 
that alone failed to pay the premium when it was due, 
and that the appellant failed to pay it because she was 
ignorant of the existence of the policy and of its terms. 

The prayer of the bill was as follows: ‘That the said 
New York Life Insurance Company may.be prevented 
from insisting upon and taking advantage of the alleged 
forfeiture of said policy of insurance, and that your 
oratrix may be relieved from said alleged default upoti 
her part, and the accidental default of the said Frede- 
rick W. Klein in the non-payment of said semi-annual 
premium maturing March 1, 1871, and that the said 
New York Life, Insurance Company may be decreed 
to pay to your oratrix the said sum of five thousand 
dollars,’’ etc. The answer of the company denied ité 
liability upon the policy of insurance, aud insisted that 
the contract of insurance had ceased and determined 
by reason of the non-payment of the premium due 
March 1, 1871, and denied the equity of the bill. Upon 
final hearing in the Circuit Court the bill was dismissed 
and the case has been brought to this court for review 
by the appeal of the complainant. 

Conceding, for the sake of argument, that the case 
made by the bill is sustained by the evidence, the ques 
tion is presented whether upon the facts the appellatit 
was entitled to the relief prayed for. In the case of 
New York Life Ins. Co. v. Stratham, 93 U. S. 24, it was 
held by this court, Mr. Justice Bradley delivering its 
opinion, that a life insurance policy ‘is not a contract 
of insurance for a single year, with the privilege of 
renewal from year to year by paying the annual pre- 
mium, but that it is an entire contract for assuranee 
for life, subject to discontinuance and forfeiture for 
non-payment of any of the stipulated premiums.” 
But in the same case the court further said: ** In poli- 
cies of life insurance time is material and of the essence 
of the contract, and non-payment at the day involves 
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absolute forfeiture, if such be the terms of the con- 
tract.” 

While conceding this to be the rule which would 
apply if an action at law were brought upon the policy, 
the appellant insists that she is entitled to be relieved 
in equity against a forfeiture, by reason of the ex- 
cuses for non-payment of the premium set out in the 
bill, and this contention raises the sole question in this 
case. We cannot accede to the view of the appellant. 
Where a penalty or forfeiture is inserted in a contract 
merely to secure the performance or enjoyment of a 
collateral object, the latter is considered as the princi- 
pal intent of the instrument, and the penalty is 
deemed only as accessory. Sloman v. Walter, 1 Bro. 
Ch. 419; Sanders v. Pope, 12 Ves. 282; Davis v. West, 
id. 475; Skinner v. Dayton, 2 Johns. Ch. 535. But in 
every such case the test by which to ascertain whether 
relief can or cannot be had in equity, is to consider 
whether compensation can or cannot be made. 

In Rose v. Rose, Amb. 332, Lord Hardwicke laid 
down the rule thus: ‘ Equity will relieve against all 
penalties whatsoever against non-payment of money 
at a day certain, against forfeitures of copyholds, but 
they are all cases where the court can do it with safety 
to the other party, for if the court cannot put him in 
as "good condition as if the agreement had been per- 
formed, the court will not relieve.’’ <A life insurance 
policy usually stipulates, first, for the payment of pre- 
miums; second, for their payment on a day certain; 
and third, for the forfeiture of the policy in default of 
punctual payment. Such are the provisions of the 
policy which is the basis of this suit. Each of these 
provisions stands on precisely the same footing. If 
the payment of the premiums and their payment on 
the day they fall due are of the essence of the con- 
tract, so is the stipulation for the release of the com- 
pany from liability in default of punctual payment. 
No compensation can be made a life insurance com- 
pany for the general want of punctuality among its 
patrons. 

In was said in New York Life Ins. Co. v. Stratham, 
supra, that *‘ promptness of payment is essential in the 
business of life insurance. All the calculations of the 
insurance company are based on the hypothesis of 
prompt payments. They not only calculate on the re- 
ceipt of premiums when due, but upon compounding 
interest upon them. It is on this basis that they are 
enabled to offer insurance at the favorable rates they 
do. Forfeiture for non-payment is a necessary means 
of protecting themselves from embarrassment. De- 
linquency cannot be tolerated or redeemed except at 
the option of the company.” 

If the insured can neglect payment at maturity and 
yet suffer no loss or forfeiture, premiums will not be 
punctually paid. The companies must have some effi- 
cient means of enforcing punctuality. Hence their 
contracts usually provide for the forfeiture of the 
policy upon default of prompt payment of the pre- 
miums. If they are not allowed to enforce this for- 
feiture they are deprived of the means which they 
have reserved by their contract of compelling the par- 
ties insured to meet theirengagements. The provision 
therefore for the release of the company from liability 
on a failure of the insured to pay the premiums when 
due is of the very essence and substance of the con- 
tract of life insurance. To hold the company to its 
promise to pay the insurance, notwithstanding the 
default of the insured in making punctual payment of 
the premiums, is to destroy the very substance of the 
contract. This a court of equity cannot do. Wheeler 
v. Conn. Mut. Ins. Co., 82 N. Y. 543; see also, the opin- 
ion of Judge Gholson in Robert v. New England Life 
Ins. Co., 1 Dis. 355. 

It might as well undertake to release the insured 





payment. The company is as much entitled to the 
benefit of one stipulation as the other, because both 
are necessary to enable it to keep its own obligations. 

In a contract of life insurance the insurer and in- 
sured both take risks. The insurance company is 
bound to pay the entire insurance money, even though 
the party whose life is insured dies the day after the 
execution of the policy, and after the payment of but 
asingle premium. The assured assumes the risk of 
paying premiums during the life on which the insur- 
ance is taken, even though their aggregate amount 
should exceed the insurance money. The assured also 
takes the risk of the forfeiture of his policy if the pre- 
miums are not paid on the day they fall due. 

The insurance company has the same claim to be 
relieved in equity from loss resulting from risks as- 
sumed by it as the assured has from loss consequent 
on the risks assumed by him. Neither has any such 
right. The bill is therefore based on a misconception 
of the powers of a court of equity in such cases. 

There is another answer to the case made by the 
bill. The engagement of the insurance company was 
with Caroline Klein, and not with Frederick W. Klein. 
Tt entered into no contract with the latter. It agreed 
to pay Caroline Klein the insurance, provided she paid 
with punctuality the premiums. She was never inca- 
pacitated from making payment. The alleged fact 
that she had no knowledge of the existence and terms 
of the policy does not relieve her default. If the fact 
be true, her ignorance resulted from the neglect of her 
husband, who in respect to this contract of insurance 
was her agent, in not informing her about the insur- 
ance upon his life and the terms of the policy. The 
bill is therefore an effort by the appellant to obtain 
relief in equity against the appellee from the conse- 
quences of the carelessness or neglect of her own 
agent. 

We are of opinion that the decree of the Circuit 
Court is right and should be affirmed. 


ey anne 
ALTERATION OF BANK NOTE— RIGHTS OF 
HOLDER FOR VALUE. 
ENGLISH HIGH COURT OF JUSTICE, QUEEN’S BENCH 
DIVISION, JULY 4, 1881. 


SUFFELL V. BANK OF ENGLAND. 


An alteration in the number of a note of the Bank of England 
is not such a sufficient and material alteration of the note 
as to enable the bank to refuse payment of the same to a 
bona fide purchaser for value without notice. 


 ygreromee CONSIDERATION. This case was tried 

before Lord Coleridge, C. J., and a special jury at 
Guildhall on the 5th April, 1881. The material facts 
were admitted, and the jury were discharged, and the 
point of law reserved for further consideration. The 
pleadings in the action were as follows: 

Claim. 1. The plaintiff is a money changer, carry- 
ing on business in Brussels. 

2. Upon the 10th Jan., 1880, the plaintiff purchased 
from a person ten notes issued by the defendants, 
dated the 3d Sept., 1878, for 201. each, payable to bearer 
on demand, and also six notes issued by the defend- 
ants, dated the 2d July, 1878, for 501. each, payable to 
bearer on demand. 

3. The plaintiff has demanded from the defendants 
payment of the notes aforesaid, but the defendants 
have refused to pay the same. 

Defense. 1. The defendants admit that on the 20th 
April, 1880, when the notes were presented for pay- 
ment, they refused and still refuse, under the circum- 
stances hereinafter appearing, to pay to the plaintiff 





from the payment of premiums altogether as to relieve 
him from forfeiture of his policy in default of punctual 
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them, amounting in the whole to 5001. The said notes 
purport to be Bank of England notes made by the de- 
fendants. 

2. The defendants say that they did not make and 
issue the said bank notes bearing the said numbers, 
and that the notessued upon have been feloniously 
and fraudulently forged and altered after the same 
were made and issued by the defendants, and have, 
with intent to defraud, been felouiously made to re- 
semble certain other bank notes made and issued by 
the defendants. 

3. The defendants have, since 1694, made bank notes 
and issued them as required by law. 

4. As a material means to identify the bank notes so 
made and issued, as well by the defendants as by the 
holders thereof, and also for the security of the public 
and the detection of crime, and for the purposes of dis- 
charging the duties in respect of the issue of bank notes 
and of accounting for the issue of notes, and as and for 
a part of the bank notes so made and issued, the de- 
fendants bave always printed or marked certain num- 
bers and letters thereupon not being the amount or 
sum therein promised to be paid. 

5. It is the course of business of the defendants 
that upon the request of persons who have lost Bauk 
of England notes, or who have been defrauded of 
them, to stop payment thereof when the same are 
presented, upon such person informing them of the 
numbers and dates and amounts of such notes, and 
the protection so afforded by the defendants is pub- 
licly known. 

6. The defendants, by certain bank notes, dated the 
2d July, 1878 and 3d September, 1878 (but not being 
the notes now sued upon), promised to pay to the 
bearers, respectively, on demand the sums of 201. and 

l 


7. On or about the 17th April, 1879, divers forged 
bills of exchange, amounting to 83001., accepted pay- 
able at certain bankers in London, were feloniously 
uttered and fraudulently presented for payment, 
and were cashed, and divers notes then being gen- 
uine Bank of England notes were given in payment 
thereof. 

8. Forthwith upon the forgery being discovered the 
bankers gave the defendants notice of the numbers, 
dates and amounts of the bank notes, and directed the 
defendants to stop payment thereof when presented. 
They also made publicly known the numbers of the 
notes so paid by them, and advertised notice of the 
same being stopped. 

9. The alleged Bank of England notes now sued 
on were obtained from the defendants in exchange 
for those fraudulently obtained from the bankers in 
part payment of the forged bills of exchange men- 
tioned in paragraph 7, and a holder thereof fraudu- 
lently intending to procure the defendants to pay the 
same feloniously and with intent to defraud, did forge 
and alter the same by erasing the numbers thereof, 
and did insert instead other numbers now thereon ap- 
pearing, and did feloniously make the same resemble 
the genuine Bank of England notes mentioned in par- 
agraph 6. 

10. The notes now sued on being so feloniously 
altered were feloniously uttered with intent to de- 
fraud, and the defendants say that by reason of the 
alteration the notes are not bank notes made by 
them. 

11. The defendants further say that by reason of 
the alterations herein set forth without their knowl- 
edge, authority, and consent, after the same were 
issued, their liability to pay the same is discharged, 
and the bank notes are defaced and wholly void. 

12. The defendants in the alternative say that the 
bank notes have been altered in a material part, to 
wit, by inserting the present numbers for the real 
numbers since they were issued by them without their 








knowledge, authority, or consent, whereby the de- 
fendants are discharged from liability to pay the same 
and the bank notes are void. 

Issue was joined upon the above pleadings. 


CoLERIDGE, C. J. The short question in the case is 
whether the defendants can refuse to pay on some 
bank notes, undoubtedly issued by them, and which 
have come into the bands of the plaintiff as a bona fide 
purchaser of them for value without notice, upon the 
single ground that one of the figures in the numbers of 
the notes has been altered, no doubt fraudulently, and 
for the purpose, if possible, of preveuting the notes 
from being traced. Other notes were procured from 
Payne, Smith & Co., the bankers in London, by a 
forged cheque; these notes were changed at the Bank 
of England for the notes sued upon in this action, 
which notes were bought by the plaintiff, a banker at 
Brussels, in the ordinary way of his trade; and on 
them he sues the Bank of England, who refuse to pay. 
The determivation of the action depends upon the 
question whether the notes have been altered in a ma- 
terial particular; and this question is a question of 
law. The leading authority on the subject is the well- 
known case of Master v. Miller, 4 T. Rep. 320; in error, 
2 Hen. BL 141. There an unauthorized alteration in a 
bill of exchange, whereby the day of payment was ac- 
celerated, was held to avoid the instrument, even as 
against the innocent holder for value. The nature of 
the alteration, and therefore the original contract, 
being capable of proof, made no difference in the opin- 
ion of the judges. Buller, J., dissented, and I think 
was overruled rather than answered by the majority 
who decided the case, but so is the law; and there is 
no doubt that the breadth of the language both of 
Lord Kenyon and Eyre, C. J., taken literally would 
cover this case. But it has always been held that the 
alteration which vitiates an instrument must be a 
material alteration, i.e., must be one which alters or 
attempts to alter the character of the instrument 
itself, and which affects, or may affect, the contract 
which the instrument contains, or is evidence of. 
Sanderson v. Symonds, 1 B. & B. 426, and Aldous v. 
Cornwell, L. R., 3 Q. B. 573; 37 L. J. 201, Q. B., are 
clear authorities to show that an immaterial alteration 
will not do. My brother Lush, in his excellent judg- 
ment in Aldousyv. Cornwell, ubi sup., says that the 
decision in Sanderson v. Symons, ubi sup., was con- 
fined by the judges to policies of insurance. There 
are expressions in the judgments of the Lord Chief 
Justice and Park, J., which support his view —and the 
instrument in question was a policy. But the language 
of the judges 1 think goes beyond this,and Richardson 
J., a very great and most accurate lawyer, does not in 
any way qualify the generality of his language. Catton 
v. Simpson, 8 A. & E. 136, is to the same effect; and 
though that case was expressly overruled in Gardner 
v. Walsh, 251. T. 168; 5 E. & B. 83, it was so, not on 
the ground that an immaterial alteration avoided the 
instrument, but that the alteration in Calton v. Simp- 
son, ubi sup., was material. In the sense in which the 
word ‘* material’’ has been used in all the cases I have 
been able to refer to, of which Master v. Miller, wbi 
sup.; Burchfield v. Moore, 23 L. T. 143; 3 E. & B. 683; 
and Gardner v. Walso, ubi sup., are only examples, the 
alteration has been held material because it varied, or 
attempted to vary thecontract. Here the alteration 
is nothing of the sort. It is material in the popular 
sense, because it interposes some difficulty in the way 
of the Bank of England detecting or helping to detect 
the original fraud, by making it harder to trace the 
notes or stop them at the bank. But this is a wholly 
collateral matter. An alteratlon in this popular and 
collateral sense has fever yet been held to vitiate an 
instrument in the hands of an innocent holder; and 
Sir John Holker admitted this in fact, but urged that 
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the generality of the words in Master v. Miller, ubi 
sup., was wide enough to take inthis case, and that it 
wus wise so to extend them. Ido not think so, and I 
must decline the invitation. It needed a statute to 
make the crossing of a cheque a material part of it. 
It was argued that such an alteration as this would be 
within the mischief and the words of 24 and 25 Vict., 
ch. 98, §§ 12-17, sections ina criminal statute, dealing 
with the forgery of bank notes and the making of 
plates from which the whole or any parts of bank notes 
may be unlawfully printed. It may be so, and as at 
present advised I think it is. But these sections were 
passed diverso intuitu, and I think have no bearing on 
the present question. I give judgment for the plaintiff, 
with costs. 
Judgment for plaintiff. 


UNITED STATES SUPREME COURT AB- 
STRACT. 





COMMON CARRIER — NOT LIABLE BEYOND LINE — 
CARRIER COMPANY AGREEING FOR TRANSPORTATION 
OVER SUCCESSIVE RAILROADS NOT AGENT OF RAIL- 
ROAD COMPANY. —The Dispatch Company, a Kansas 
corporation, having agencies in different cities of the 
Union, and whose business it was to solicit and for- 
ward freights over trunk railroad lines between St. 
Louis and New York, received cotton from Meir & Co., 
under agreements for its transportation to Liverpool, 
for a through rate, expressed in English money. No 
direction was given as to the route over which it should 
be carried to the seaboard, nor were any bills of Jading 
then executed. The St. Louis Trausfer Company, hav- 
ing received from the Dispatch Co. the warehouse 
receipts for the cotton, and having been engaged by 
the latter for that purpose, hauled the cotton to East 
St. Louis and there delivered it to the defendant rail- 
road company, on account of the Dispatch Co., taking 
receipts therefor from defendant. By the dray tickets 
of the Transfer Company the cotton was consigned by 
the Dispatch Co. to Meir & Co., London. The defend- 
ant had not, on previous occasions, issued bills of 
lading for freight shipped over its line by the Dispatch 
Co., nor did it do so for any part of these shipments. 
But in accordance with its custom it made a way-bill 
for the cotton to Indianapolis. The cotton was carried 
safely over defendant’s road from East St. Louis to 
Indianapolis; thence, pursuant to directions of the 
Dispatch Co. and without change of cars, over the P. 
railroad to Urbana, Ohio, where it was put into other 
cars suitable to the change of gauge at that point; and 
thence over the A. railroad and the Erie railway to 
Jersey City, where it was destroyed by fire. After the 
shipment, Meir & Co. received from the Dispatch Co. 
bills of lading executed by it for the cotton, purported 
to be the “ Through bill of lading of the Dispatch, and 
the Steam Navigation from St. Louis to Liverpool, 
calling at Queenstown.”’ With the last-named com- 
pany, the Dispatch had an arrangement by which it 
could contract for shipmeuts from New York to Liver- 
pool at rates given by the steamer line. With each of 
the railroad companies, including the defendant, the 
Dispatch Co. had an agreement for the shipment of 
freight over its road, the Dispatch Co. receiving a com- 
mission on the freight carried. It was agreed that 
each railroad company should be liable for injury to 
goods carried if occurring on its line; if the place 
where the injury took place could not be located the 
several railroad companies were to be liable ratably 
in accordance with the length of their lines and the 
charges for transportation were to be adjusted in the 
same proportion. The bills of lading contained a con- 


dition that each company alone should be liable for 
loss or damage to property transported, happening on 
its line. Held, that the Dispatch Co. was not the agent 





of the railroad companies, so as to bind them as part~ 
ners; there was no assumption by defendant or lia- 
bility for the safe carriage of the cotton beyond its 
own line, aud it was not liable for the loss of the cot- 
ton. In Railroad Co. v. Manufacturing Co., 16 Wall. 
328; this court gave sanction to the rule, adopted in 
most of the courts of this country, that the carrier, in 
the absence of a special contract, express or implied, 
for the safe transfortation of goods to their known 
destination, is only bound to carry safely to the end of 
its line, and there deliver to the next carrier in the 
route. This principle was subsequently recognized in 
Railroad Co. v. Pratt, 22 Wall. 129, although in that 
case the way-bill or receipt of the carrier was held to 
import an undertaking for the safe carriage of the 
goods as well over its own line as over the lines of 
other carriers. Nor can a special undertaking to 
carry beyond its terminus be implied against defend- 
ant from the arrangement already referred to, between 
the Dispatch Co. and sundry railroad companies whose 
lines terminated at New York, whereby the latter 
separately agreed to carry all goods for the transporta- 
tion of which the former should contract, at the estab- 
lished tariff rates, or at any special rates furnished by 
the railroad companies. Such an arrangement did not 
involve joint liability upon the part of the railroad 
companies, or make them partners either inter sese or 
as to third persons. Each company bore the general 
expenses Of its own route and of all transportation 
over it. The division, upon the basis merely of dis- 
tance, of the aggregate pay for the entire route covered 
by the roads of these companies, gave each one no 
greater amount than perhaps it would have earned had 
the Dispatch contracted with each separately for the 
transportation of the cotton. The arrangement in 
question was one simply of convenience both for the 
shipper and carrier. Under it Meir & Co. were enabled 
to contract at St. Louis for athrough rate for the 
transportation of the cotton by the Dispatch Co. The 
latter, in order to meet its obligations to the owners of 
the cotton, used the road of defendant, receiving from 
the latter nothing more than its way-bill to Indianapo- 
lis, which showed upon its face the proportion of the 
aggregate pay to which defendant would be entitled. 
The defendant received compensation only for trans- 
portation over its road, and settled separately with the 
Dispatch. It undertook and was only bound to trans- 
port over its own line and deliver to the succeeding 
carrier. That duty was discharged and the loss oc- 
curred while the cotton was held by another carrier. 
The mere fact that it joined with other companies in 
establishing a through rate from St. Louis to New 
York, to be divided between themselves upon the 
basis, not of expenses incurred or investment made 
but of distance simply, although competent 2s evi- 
dence, does not of itself imply an undertaking to 
transport beyond its line, or to become bound for any 
default or negligence of other carriers. Judgment of 
U.S. Cire. Ct., E. D. Missouri, affirmed. St. Louis 
Insurance Co. v. St. Louis, Vandalia, Terre Haute & 
Indianapolis Railroad Co. Opinion by Harlan, J. 
[Decided Noy. 14, 1881.] 


MARITIME LAW — FRAUDULENT DRAFTS PURPORT- 
ING TO BE FOR REPAIRS, NOT LIEN ON VESSEL. — 
Where drafts were drawn by the master of a vessel in 
a foreign port on her owners, in payment of fraudulent 
bills for repairs, etc., the master being a party to the 
fraud, which expressed on their face that they were 
‘recoverable against the vessel, freight and cargo,” 
held, that the vessel was not liable in admiralty on the 
drafts, even to a bona fide holder for value without 
notice. The drafts did not themselves create a lien 
on the vessel. Unless the debt for which they were 
given bound the vessel, the drafts, notwithstanding 
what is expressed on their face, did not. If the own- 
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ers owed nothing under the contract with the master 
for the repairs, etc., to the one furnishing them, such 
person had no lien on the vessel, which he or any one 
else could enforce in Admiralty. For the purposes of 
this suit the libellauts occupy no better position than 
he, and if he could not recover, they cannot. Having 
advanced their money in good faith they may not be 
affected, so far as their remedies against the parties to 
the drafts are concerned, by the fraudulent character 
of the transactions; but if the vessel owed the one 
furnishing repairs nothing it does not owe them. De- 
cree of U. 8S. Cire. Ct., 8S. D. New York, affirmed. 
Fechtenburgh v. Bark Woodland. Opinion by Waite, 
C.J. 

{Decided Nov. 21, 1881.] 


TAXATION — UNITED STATES MAY TAX CAPITAL OF 
STATE BANK INVESTED ABROAD. —The capital of a 
State bank was invested abroad and in foreign coun- 
tries. It did not appear in what manner the invest- 
ments were made. Held, that such capital could be 
taxed by the United States, and was liable to the tax 
imposed by U.S. Rev. Stat., § 3408. As long ago as 
1819 it was said by this court, in McCulloch v. Mary- 
land, 4 Wheat. 429, that ‘all subjects over which the 
sovereign power of a State extends, are objects of tux- 
ation ;’’ and acting on this principle it was held re- 
cently, in Kirtland v. Hotchkiss, 100 U.S. 491, that a 
State might tax her resident citizens for debts held by 
them against non-residents and secured by mortgage 
on property in another State. That seems conclusive 
of this case. The bank in question was incorporated 
and organized under the laws of one of the States of 
the Union, and it had its principal place of business 
within the United States. It was therefore subject 
to the sovereign power of the United States and a 
proper object of taxation. The investments abroad 
are still the property of the bank and part of its cap- 
ital. In the absence of any averments tothe contrary 
it must be presumed that they were such as banks 
usually make in doing a banking business, and that 
their legal situs was at the home office of the corpora- 
tion. The court does not consider whether, if they 
had been made in fixed property subject exclusively to 
another jurisdiction, a different rule would apply. 
Judgment of U. 8. Cire. Ct., California, affirmed. 
Nevada Bank of San Francisco v. Sedgwick. Opinion 
by Waite, C. J. 

[Decided Novy. 21, 1881.] 
ae eee 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CONSTITUTIONAL LAW — MARYLAND OYSTER LAW 
VALID. — Under the Maryland oyster law of 1880, an 
oyster schooner, found dredging in the Chesapeake 
bay without a license, was seized, and with her master 
and crew carried into Annapolis by the State oyster 
police. The master and crew were tried before a jus- 
tice of the peace and fined, and upon non-payment of 
the fine the vessel was forfeited and sold. Held, that 
the forfeiture and sale were valid; that the law was not 
repugnant to the State constitutional provision that in 
all criminal prosecutions every man shall be entitled 
to trial by jury. Mace’scase, 5 Md. 337; Murray v. 
Hoboken Land Co., 18 How. 274. Held also, that the 
law was not repugnant to the provision of the Federal 
Constitution that no State shall deprive any person of 
his property without due process of law. Smith v. 
Maryland, 18 How. 75. Held, that the seizure of the 
vessel was notice to the owner, and that as the law 
provided for an appeal by the owner from the decree 
of forfeiture, he could make himself a party to the 
case and defend his rights. The Mary, 9 Cranch, 





* Appearing in 8 Federal Reporter 





144; Windsor v. McVeigh, 93 U. S. 277; Bradstreet 
v. Insurance Co., 3Sumn. 607; The Henrietta, 1 Newb. 
292. U.S. Dist. Ct., Maryland, June 6, 1881. The 
Ann. Opinion by Morris, D. J. 


CORPORATION — RAILROAD COMPANY CANNOT CON- 
DUCT EXPRESS BUSINESS. — A railroad company has 
no right to carry on an express business. A railroad 
company is a quasi public corporation, and bouud by 
the law regulating the powers and duties of common 
carriers of persons and property. It is the duty of 
such a company, as a public servant, to receive and 
earry goods for all persons alike, without injurious 
discrimination as to rates or terms. The business of 
expressage has grown into a public necessity. It is 
the means whereby articles of great value may be 
carried over long distances with certainty, safety and 
celerity, being placed in the hands of a special messen- 
ger, who isto have the charge and care of them en 
route. The railroad companies must, in common with 
the public, recoguize the necessity for this mode of 
transportation, and must carry express packages, and 
the messenger in charge of them, for all express com- 
panies that apply, on the same terms, unless excused 
by the fact that so many apply that it is impossible to 
accommodate all—a state of things not likely to occur. 
If it be said that this is giving to the express companies 
privileges not afforded to other shippers, the auswer is 
that the nature of the express busines makes special 
facilities for its transaction necessary, and the case is 
therefore properly exceptional. U.S. Cire. Ct., E. D. 
Arkansas, July, 1881. Southern Express Co. v. Mem- 
phis & Little Rock Railroad Co. Opinion by McCrary, 
C.J. 


RESIDENCE — CORPORATION FORMED UNDER LAWS 
ON SEVERAL States.— In an action between a citizen 
of the State of Nebraska and a railroad company, 
which, originally incorporated under the laws of the 
State of Iowa, had extended its road into the State of 
Nebraska, had filed a copy of its original articles of 
incorporation with the State secretary, and in other 
respects had complied with the State laws governing 
such companies, held, on a plea to the jurisdiction of 
the court, that under the laws of the State of Nebraska 
the company had become a domestic corporation. 
Held also, that service upon the managing agent of the 
company for the State of Nebraska is not sufficient 
service on the Iowa corporation, though the line 
through both States is under one management, one set 
of officers, one board of directors, one set of stock- 
holders; though the general offices are in Iowa, and 
though the agent makes his reports to the general 
offices. Cases cited: Connolly v. Taylor, 2 Pet. 556; 
Railroad Co. v. Harris, 12. Wall. 65; Ex parte Schol- 
lenberger, 96 U. S. 369; Knott v. Insurance Co., 2 
Woods, 479. U.S. Cire. Ct., Nebraska, January T., 
1881. Stout v. Sioux City & Pacific Raitroad Co. Opin- 
ion by McCrary, C. J. 


SALE— OF GOODS TO INSOLVENT VENDEE. — Where 
a vendee is insolvent at the time a purchase is made, 
and does not expect to be able to pay for the goods 
purchased, the vendor is entitled to possession as 
against such a vendee’s voluntary assignee. Itis not 
necessary to allege or show false pretense or other 
direct artifice. When no questions are asked, no false 
pretenses, no artifice resorted to, silence is not fraud; 
but concealment of insolvency, with no reasonable 
expectation of paying, renders a sale frauduleut. See 
Thompson v. Rose, 16 Conn. 71, 81; Johnson v. Monell, 
2 Keyes, 655; Powell v. Bradlee, 9 Gill & J. 220, 248, 
278; Talcott v. Henderson, 31 Ohio St. 162, 52, note, and 


p. 301. Donaldson vy. Farewell, 93 U. S. 681, is not in 
conflict with the view expressed in this case. U.S. 
Cire. Ct., lowa, Sept., 1881. Davis v. Stewart. Opin- 


ion by Nelson, D. J. 
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MARYLAND COURT OF 
STRACT* 
LIBEL — PRIVILEGED COMMUNICATION — EVIDENCE 
— SECONDARY EVIDENCE. — (1) The act of Congress 
(U. 8S. Rev. Stat., § 1547), by express terms provides 
that the orders, regulations and instructions issued by 
the secretary of the navy are to be recognized as the 
regulations of the navy. Number 1448 of these regula- 
tions directs that ‘all officers through whom commu- 
nications from inferiors are to be forwarded to the 
department, one of the bureaus, or any authority 
higher than themselves, must forward the same, if 
couched in respectful language, as soon after being 
received as practicable, and they will invariably state 
their opinion in writing by indorsement or otherwise, 
in relation to every subject presented for decision.” 
M. was a professor at the United States Naval Acad- 
emy at Annapolis, and placed his resignation in the 
hands of W., then superintendent of the academy, to 
be forwarded to the secretary of the navy for his de- 
cision. The resignation was forwarded by W. with 
his indorsement thereon of reasons why it should be 
accepted. In an action for libel based upon this in- 
dorsement, brought by M. against W. it was held, first, 
that the indorsement in question did not fall within 
the class of communications which are absolutely priv- 
ileged; and second, that it was however privileged to 
the extent that the occasion of making it rebutted the 
presumption of malice, and threw upon the plaintiff the 
onus of proving that it was not made from duty, but 
from actual malice, and without reasonable and proba- 
ble cause. Folkhard Stark Lib. & S., § 688; 1 Greenl. 
Ev., $251; Cookv. Hill, 3Sandf. 349; Garrett v. Dick- 
erson, 19 Md. 450; White v. Nichols, 3 How. 267; Brad- 
ley v. Fisher, 3 Wall. 835; Dawkins v. Lord, Paulet L. 
R., 5 Q. B. 94; Dickinson v. Earl of Wilton, 1 F. & F. 
419. (2) A letter written to the secretary of the navy, 
asking for the delivery of an original letter on the files 
of the navy department, and the reply of the secretary 
giving his reasons for declining to deliver up said orig- 
inal, are after proof of their genuineness, admissible 
in evidence for the purpose of laying a foundation for 
the admissibility of secondary evidence. Maurice vy. 
Worden. Opinion by Brent, J. 


APPEALS AB- 


TRUST — WHEN TRUSTEE PERSONALLY LIABLE FOR 
DEBT FOR BENEFIT OF TRUST ESTATE. — Defendants, 
to whom a deed in trust was made of property for the 
benefit of the grantor’s creditors, and who were au- 
thorized by order of acourt of equity to complete cer- 
tain houses thereby conveyed tothem, in course of 
building when the deed was made, are responsible in 
their individual capacity for work and materials fur- 
nished by a plaintiff upon their order, for the comple- 
tion of the buildings, it appearing that there was no 
agreement on his part to look to the trust estate alone 
for payment. The order of court was an indemnity 
to the trustees for having the work done, to be allowed 
them out of the trust funds. By the deed of trust the 
trustees were invested with the entire estate of the 
grantor for the benefit of creditors; and the law is 
perfectly well settled that the party holding the estate 
in trust, even with general powers of management, is 
bound personally by the contracts that he may make 
as trustee, though he designates himself as such; “and 
nothing will discharge him but an express provision, 
showing clearly that both parties agreed to act upon 
the responsibility of the funds alone, or of some other 
responsibility, exclusive of that of the trustee; or some 
other circumstance clearly indicating another party 
who is bound by the contract and upon whose credit 
alone it was made.”’ 1 Pars. on Cont. (4th ed.), 102. 





*To appear in 54 Maryland Reports. 





This principle has long since been settled in the law, 
and was fully recognized and acted upon in the case of 
Horsley v. Bell, Ambler, 770; more fully reported ina 
note to the case of Cullen v. Queensberry, 1 Bro. C. C. 
101, and the authority of which was fully sanctioned 
inthe case of Eaton v. Bell, 5 Barn. & Ald. 34. And 
in the recent case of New v. Nicoll, 73 N. Y. 127, where 
a trustee, holding and managing an estate for the ben- 
efit of a married woman, and others after her death, 
was sued on a-contract for repairs done to the build- 
ings on the land, it was laid down as a settled princi- 
ple that when atrustee is authorized to make aun ex- 
penditure, and he has no trust funds, and the expendi- 
ture is necessary for the protection, reparation, or 
safety of the trust estate, and heis not willing to make 
himself personally liable, he may by express agree- 
ment make the expeuditure a charge upon the trust 
estate. But in the absence of such express agreement, 
or circumstances plainly indicating an intention on the 
part of the party doing the work or making the expen- 
diture, to exclude the personal liability of the trustee, 
and to rely exclusively upon the estate, or some other 
source, for payment, the trustee, at whose request the 
work was done or expenditure made, will be held 
personally liable. In such case he must seek reim- 
bursement from the trust estate. Gill v. Carmine. 
Opinion by Alvey, J. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
APRIL, 1881. 


IcE — RIGHT TO CUT FROM PUBLIC WATERS. — The 
right to cut ice from a great pond, which by the laws of 
Massachusetts is public property, for use or sale is 
common to all, and the owners of the shores have no 
peculiar rights in the water or ice or in the land under 
them, except by grant of the Legislature, or by pre- 
scription from which a grant is to be implied. Ane. 
Chart. 148; Cummings v. Barrett, 10 Cush. 186; Hit- 
tinger v. Eames, 121 Mass. 539. Gage v. Steinkraus. 
Opinion by Endicott, J. 


MORTGAGE — ASSUMPTION OF IN DEED—INTEREST— 
DEFENSE.— In an action against the grantee of a mort- 
gagor by a deed in which the payment of the mortgage 
was assumed, for interest due on the mortgage, held, that 
if the deed was delivered by the grantor and accepted 
by the grantee, the latter thereby assumed the duty of 
performing according to its terms the promise therein 
expressed to be made by him. The agreement to as- 
sume and pay the mortgage includes the interest as 
well as the principal. Shanahan v. Perry, 130 Mass. 
And upon a breach of this agreement by failure to pay 
a sum due and payable, the grantor may sue the 
grantee and recover that sum if remaining unpaid. 
Furnas v. Durgin, 119 Mass. 500. In such case, no 
fraud in the delivery being suggested, defendant could 
not by oral evidence show that he had never agreed to 
assume and pay the mortgage, nor authorized nor 
knew of the insertion of such an agreement in the 
deed. But it would be a defense to show that the 
estate had been duly sold, under the power contained 
in the mortgage, for a sum sufficient to pay the princi- 
pal and interest of the mortgage debt, expenses of sale 
and all known incumbrances; and that the mortgagee 
had refused to execute a deed to the purchaser, and 
thus by his own fault prevented the debt to him from 
being fully paid. If this was proved it would operate 
asa payment or extinguishment of his claim against 
the plaintiff on the mortgage note. Howard v. Ames, 
3 Metc. 308; Hood v. Adams, 124 Mass. 481, and 128 
id. 207. And in that event the plaintiff could recover 
in this action nominal damages only. But where by 
the terms of the mortguge sale the bidder whose bid 
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was accepted was required to pay $50 in cash and such 
bidder gave his note for $50, which the auctioneer 
accepted and told the plaintiff that the $50 was paid 
and ready for him, this was uot a sale such as would 
operate to extinguish the debt. Muslig v. Fiske. Opin- 
ion by Gray, C. J. 


-—— TO SECURE FUTURE ADVANCES — BY WIFE FOR 
HUSBAND’S DEBT — CONSIDERATION — IDENTIFYING 
DEBT BY PAROL. — A mortgage to secure future ad- 
vances, whether of money or goods, is a valid security 
for such advances. Commercial Bank v. Cunningham, 
24 Pick. 270; Goddard y. Sawyer, 9 Allen, 78; Law- 
rence v. Tucker, 23 How. 14; Doyle v. White, 26 Me. 
341; Truscott v. King, 2 Selden, 147. So when a wife 
executes a mortgage on her own land to secure a debt 
due from her husband to a third party, it is valid 
against her, although she has no interest in the debt, 
and as to her it is without consideration. Bartlett v. 
Bartlett, 4 Allen, 442; Heburn v. Warner, 112 Mass. 
276. See Thacher v. Churchill, 118 id. 108; Miller v. 
Lockwood, 32 N. Y. 293. There can therefore be no 
doubt that a mortgage given by the wife to secure a 
firm for sales of coal to be made by the firm to her 
husband would bea valid mortgage. And parol evi- 
dence would be admissible to identify the sales in- 
tended to be secured. When a mortgage is made to 
secure an existing debt or obligation, the debt or obli- 
gation intended by the parties to be secured by the 
mortgage may be identified and proved by parol, al- 
though differing materially from the actual description 
thereof in the mortgage deed. When a mortgage on 
its face is for the payment of a specific sumof money, 
it may be shown that its purpose was security for 
future advances which might be made from time to 
time. McKinster v. Babcock, 26 N. Y. 378. See Shir- 
ras y. Caig, 7 Cranch, 34. There is noreason why, in 
the absence of any specific statement in the mortgage 
as to the character of the advances, parol evidence 
may not be introduced to identify and prove what 
advances were in fact intended by the parties. It is 
competent for the purpose of showing the actual con- 
sideration. Such evidence has no tendency to vary or 
control the written instrument, but merely to show 
what the particular advances were intended to be se- 
cured under the general terms of the mortgage. Jack- 
son v. Stevens, 108 Mass. 94; Pond v. Eddy, 113 id. 
149. Hall v. Tay. Opinion by Endicott, J. 


PARTNERSHIP — AGENT OF FIRM SIGNING NOTE AS 
PARTNER LIABLE AS SUCH. — A promissory note of a 
firm was signed by B. who was not a member of the 
firm, but who represented himself to plaintiff to be 
such. He had however authority from the firm to sign 
the note, but not to represent himself as a member of 
the firm. Held, that B. was liable to plaintiff on the 
note as a member of the firm. That one who is not a 
partner, but holds himself out as a partnerin a firm, 
is jointly liable with the other partners upon the con- 
tracts of the firm made on the credit of such repre- 
sentation, has been repeatedly adjudged by this court. 
Rice v. Barrett, 116 Mass. 312; Ruhe v. Burnell, 121 id. 
450. Nichols v. James. Opinion by Lord, J. 


SURETYSHIP — WHEN INDEMNIFIED PERSON MAY 
SUE WITHOUT SHOWING Loss. — H., in consideration 
of one dollar, etc., paid by plaintiff, agreed to assume 
and pay all the debts, etc., due from the firm of T. & 
Brother, which were enumerated, ‘“‘and he further 
agrees to indemnify and save harmless said plaint- 
iff and said T. & Brother against any claims, suits, 
costs and damages by reason of the debts, etc., 
herein set forth.” The faithful performance of 
this agreement was guaranteed by defendants. 


Plaintiff was a special partner of the firm named 
which had large dealings with H. and the firm, and he 
On the day when the agree- 


had become insolvent. 





ment was executed all the assets of the firm, which 
were considerable, were transferred to H. and passed 
to defendants as trustees; upon a settlement between 
the various parties $25,000 in notes of H. were also 
given up to defendants by plaintiff, and he agreed to 
pay other notes of H., and paid $37,000 in cash, which 
was received by defendants. Held, that plaintiff was 
not obliged to pay the debts H. agreed to assume, be- 
fore bringing an action on the guaranty. It cannot 
be doubted that the plaintiff, who, being a spe..al part- 
ner, caused or was a party to the transfer of all the 
assets of the insolvent firm to one creditor, and made 
a contract with him in regard to their disposal and in 
regard to the payment of the partnership debts, be- 
came liable to all the other creditors as a genéral part- 
ner. He was liable therefore to pay the debts of the 
firm. Ina case like this, the party with whom and for 
whose security the agreement to pay is made, is in- 
jured by the failure of the other party to perform, and 
is not obliged to delay his action until he has paid the 
debts which the other has agreed to assume and pay. 
In re Negus, 7 Wend. 499. The case of Thomas v. Allen, 
1 Hill, 145, nearly resembles the case at bar. Similar 
decisions were rendered in Churchill v. Hunt, 3 Denio, 
21, and Pierce v. Plumb, 77 Ill. 326. See also, Gilbert 
v. Winans, 1 N. Y. 550; Penny v. Foy, 8 B. & C. 11. 
Farnsworth v. Boardman. Opinion by Endicott, J. 


—\—___— 
MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER, 1881. 


FRAUDULENT CONVEYANCE — CREDITOR CANNOT IM- 
PEACH COLLATERALLY. — H., while indebted to plaint- 
iff, mortgaged his lands and the mortgage was imme- 
diately recorded. Thereafter plaintiff obtained a 
judgment and caused the lands to be sold under execu- 
tion thereon, and purchased the same at the execution 
sale. After the timefor redemption had expired he 
received a deed of the same from the sheriff. At the 
time of the sale no question was raised as to the val- 
idity of the mortgage. After the deed was given by 
the sheriff, plaintiff brought action to cancel the mort- 
gage asacloud upon his title, on the ground that it 
was without consideration and was executed with in- 
tent todefraud creditors. Held, that the action was not 
maintainable. It is not denied that when plaintiff 
discovered the existence of the mortgage some proper 
remedy was available to him for the purpose of testing 
its bona fides, and having it declared inoperative as 
against his judgment if he could establish the fraud. 
The steps usually taken in such cases are, first to levy 
the execution and then file a billinaid. Williams v. 
Hubbard, 1 Mich. 446; Pashby v. Mandigo, 42 id. 172; 
Pursel v. Armstrong, 37 id. 326; Cole v. Tyler, 65 N. 
Y. %3; Hecht v. Koegel, 25 N. J. Eq. 135; Lewis v. 
Lanphere, 79 Ill. 187; Wallace v. Treakle, 27 Grat. 479; 
Lindley v. Cross, 31 Ind. 106. A decree for complain- 
ant on such a bill would have relieved the title of the 
cloud which the recorded mortgage cast upon it, and 
the sheriff would then have been able to offer an unin- 
cumbered title to purchasers. But even voluntary 
fraud does not put one’s interests out of the protection 
of the law, or entitle the party defrauded to confiscate 
them. A fraudulent conveyance is good as between 
the parties (Cleland v. Taylor, 3 Mich. 203; Millar v. 
Babcock, 29 id. 526; McMaster v. Campbell, 41 id. 513); 
and even creditors are not permitted to assail it except 
by judgment and execution (fox v. Willis, 1 id. 321); 
and there may be equities between the parties which 
will support a mortgage void as to creditors, when the 
creditors do not attack it by proper proceedings. While 
therefore the plaintiff had an undoubted right to have 
the bona fides of the mortgage tested before sale, there 
can be no equity in permitting him to purchase the 
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land apparently subject to the mortgage, and then to 
have its lien annulled afterward. He has aright to 
reach his debtor’s property, and have it sold for what 
it will bring atafair and open sale; but he has no 
claim to speculate out of his debtor’s fraud, and by 
using the mortgage to keep others from competing, 
obtain the property for so much less than its value. A 
purchase under such circumstances must be held to be, 
what it appeared to be at the sale, a purchase subject 
tothe mortgage. Mesmore v. Haggerd. Opinion by 
Cooley, J. 


GRANT — SUBSTANTIAL COMPLIANCE WITH CONDI- 
TIONS SUFFICIENT. — The State of Michigan granted 
to the G. Seminary, a corporation, certain lands to aid 
it in erecting buildings for its use, on condition that if 
it should fail to erect buildings, etc., it should forfeit 
the lands. A bond with sureties was required and 
given, to secure the performance of this condition. 
The corporation consolidated with another institution 
aud thereby acquired buildings fitted for its use, of 
considerable value, to which it made extensive addi- 
tions. Held, that the acquiring of the buildings was 
a substantial compliance with the condition and that 
the sureties were entitled to a discharge from liability 
under their bond. The general rule undoubtedly is that 
public grants are to be construed strictly as against the 
grantees. United States v. Aredondo, 11 Pet. 544; 
Martin v. Waddell, 16 id. 367; Dubuque, etc., R. Co. 
v. Waddell, 23 How. 66; Baltimore v. Railroad Co., 21 
Md. 50; Bradley v. Railroad Co., 21 Conn. 294; Rich- 
mond v. Railroad Co., 21 Grat. 614; DeLancey v. Ins. 
Co., 52 N. H. 581; La Plaisance Bay Harbor Co. v. 
Monroe, Wall. Ch. 155; Pennsylvania R. Co. v. Canal 
Com’rs, 21 Penn. St. 22. The grantees shall take nothing 
which is not plainly granted, and as is said in the case 
last cited, ‘‘every resolution which springs from doubt 
isagainst’’ him. But there is no question inthis case in 
respect tothe grant; its terms are clear and precise 
and its extent undisputed. The controversy arises 
upon the terms of arestraint imposed by the grant, 
and which is in the nature of a condition subsequent, 
and tends to a defeatof the grant by way of forfeit- 
ure. If the grant is to be construed strictly as against 
the grantees, the condition is to be construed strictly 
against the State, and the State is entitled to enforce 
it only when a forfeiture would be fairly within the 
intent of the act whereby the grant was made. The 
purpose of construction is to give effect to an instru- 
ment; not to defeat it (Rice v. Railroad Co., 1 Black. 
358; People v. Burns, 5 Mich. 114; Tabor v. Cook, 15 
Mich. 322); and in a public grant especially more than 
in any other, we should expect to find provisions look- 
ing to the permanent enjoyment of the right or prop- 
erty granted as against mere technical breaches of con- 
tract or condition on the part of the grantee, not tend- 
ing to defeat the general purpose. A literal and 
technical construction of the grant would require the 
very moneys realized from the lands to be applied to 
the purchase or erection of buildings. But the view 
consonant with the generosity which prompted the 
donation looks beyond the technical and finds the 
purpose substantially accomplished if the grant has 
enabled the donee to procure buildings for its purpose, 
whether exactly in the method contemplated or other- 
wise. If buildings were procured of a value equal to 
the fund donated, the condition of the grant would be 
kept inspirit and it would be beneath the dignity of 
the State to raise technical objections and demand a 
forfeiture based upon a failure in literal compliance 
under such circumstances. Sovereignties do not deal 
with the objects of their bounty in that spirit. Kiefer 
v. German American Seminary. Opinion by Cooley, J. 


STATUTE OF FRAUDS— CONTRACT TO SELL REAL 
ESTATE.—In order to render a written contract for the 





sale of real estate binding under the statute of frauds 
it is not essential that the description [have such par- 
ticulars and tokens of identification as to render a 
resort to extrinsic aid entirely needless when the 
writing comes to be applied to the subject-matter. 
The terms may be abstract and of a general nature, 
but they must be sufficient to fit and comprehend the 
property which is the subject of the transaction; so 
that with the assistance of external evidence the de- 
scription, without being contracted or added to, can 
be connected with and applied to the very property 
intended and to the exclusion of all other property. 
The circumstance that in any case a conflict arises in 
the outside evidence cannot be allowed the force of 
proof that the written description is in itself insuffi- 
cient to satisfy the statute. Whether the description 
answers the requirement of the statute is a question 
which occurs on the face of the papers and is naturally 
preliminary to the introduction of testimony to con- 
nect the contract with the property, and the decision 
of it would regularly seem to be required on an inspec- 
tion of the documents and before the arrival of oppor- 
tunity for any conflict of the kind referred to. More- 
over, it would hardly be deemed reasonable to allow 
the validity of the written description to depend on 
the ability of a party to bring about a conflict in the 
outside testimony. Tallman y. Franklin, 14 N. Y. 
584; Hurley v. Brown, 98 Mass. 545; Scanlan v. Ged- 
des, 112 id. 15; Mead v. Parker, 115 id. 413; Slater v. 
Smith, 117 id. 96; White v. Hermann, 51 Ill. 243; Nich- 
ols v. Johnson, 10 Conn. 192; Colerich v. Hooper, 3 Ind. 
316; Waring v. Ayers, 40 N. Y. 357; King v. Ruckman, 
20 N. J. Eq. 316; Ogilvie v. Folyamble, 3 Meri. 53-60; 
Bleakley v. Smith, 11 Sim. 150; Owen v. Thomas, 3 My. 
& K. 353; White v. Bradshaw, 13 E. L. & E. 296, 16 
Jurist, 738; Stuart v. London & N. W. R. Co., 10 E. L. 
& E. 57; Commins v. Scott, L. R., 20 Eq. Cas. 11; 
Barry v. Coombe, 1 Pet. 640; Dobson vy. Litton, 5 
Coldw. 616. Eggleston v. Wagner. Opinion by 
Graves, 8. 


INSURANCE LAW. 

FIRE POLICY — MISTAKE IN DESCRIPTION OF PROP- 
ERTY BY FAULT OF AGENT — REFORMATION OF POL- 
icy. — Upon an application for a fire insurance policy 
the insured stated to the general agent of the com- 
pany, who was authorized to make out the policy in 
question, that the property was leasehold, and re- 
quested that it should be so described in the policy; 
but through the mistake of the agent this was not 
done, and his omission to do so was not noticed by the 
insured till after the loss had occurred. On a billfiled 
by the insured to have said mistake corrected and the 
policy reformed, and for the payment of the amount 
of the loss, held, that under the circumstances the 
complainant was entitled to have the policy reformed 
so as to make it express the contract of the parties, 
and to adecree for the amount of the loss sustained. 
The law is well settled that where the general agent of 
a company is intrusted with the power to make and 
issue policies, and the insured fully and frankly dis- 
closes all facts material to the risk, and the agent in 
making out the policy through fraud or mistake fails 
to state such facts, such error or fraud on the part of 
the agent cannot be relied on by the company in 
avoidance of the policy, and a court of equity upon 
application will reform the policy so as to make it 
express the real contract between the parties. Insur- 
ance Co. v. Wilkinson, 13 Wall. 222; Insurance Co. v. 
Mahone, 21 id. 152; Savings Bank v. Charte. Oak Co., 
81 Conn. 517; Rowley v. Empire Ins. Co., 36 N.Y. 550; 
Columbia Ins. Co. v. Cooper, 50 Penn. 331; Masters v. 
Madison Ins. Co., 11 Barb. 624; Peck v. New London 
Ins. Co., 22 Conn. 575. Maryland Ct. of Appeals, June, 
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1880. Ben Franklin Insurance Co. v. Gillett. Opinion 
by Robinson, J. (55 Md. 215.) 


FIRE POLICY — ACTION ON WITHOUT PERFORMING 
CONDITIONS PRECEDENT — DEMURRER. — In an action 
on a policy of fire insurance, where the terms of the 
policy are set out in the declaration, and there is a 
failure to aver specific performance of conditions pre- 
cedent, held, that the declaration is demurrable. Held 
also, that the defect is not cured by a general aver- 
ment of performance by the plaintiffs of all things by 
them to be performed. By this policy of insurance the 
company agrees to pay the loss only upon conditions 
that the plaintiffs do certain things which the company 
deems essential for its own protection. It must appear 
therfore that each and all of these acts, as set out in 
the contract, have been discharged or some legal ex- 
cuse for non-performance given, before the plaintiffs 
have aright of action. Oldman v. Bewicke, 2 H. Bl. 
577, note; Worley v. Harvey, 20 Eng. Law & Eq. 541; 
Columbian Ins. Co. v. Lawrence, 2 Pet. 25; also, 10 
Pet. 507; Wellcome v. People’s Ins. Co., 2 Gray, 480; 
Campbell v. Charter Oak Ins. Co., 10 Allen, 213; John- 
son v. Phoenix Ins. Co., 112 Mass. 49; Dolbier v. Agri- 
cultural Ins. Co., 67 Me. 180; Home Ins. Co. v. Duke, 
43 Ind. 418; Doyle v. Phoenix Ins. Co., 44 Cal. 265; 
Dawes v. North River Ins. Co., 7 Cow. 462; Rockford 
Ins. Co. v. Nelson, 65 Ill. 415, 418; May on Ins., § 586; 
Phil. on Lus., § 2026. And the failure to aver perform- 
ance is fatalon demurrer. See also, Catlin v. Spring- 
field Ins. Co., 1 Sumn. 404. U. 8. Cire. Ct., Rhode 
Island, July, 1881. Perry v. Phenix Assurance Co. 
Opinion by Colt, D. J. (7 Fed. Rep. 643.) 


—_—_— 


CRIMINAL LAW. 


BASTARDY — CONVICTION ON UNCORROBORATED 
TESTIMONY OF PROSECUTRIX. — The statute of Iowa 
provides in cases of bastardy, ‘‘ the issue on the trial 
shall be guilty or not guilty, and shall be tried as an 
ordinary action.”’ An ordinary action is defined to be 
a civil action at law, as distinguished from an equitable 
one, and in such an action no corroboration of a wit- 
ness is required to enable a party to recover. Held, 
that defendant in a case of bastardy may be convicted 
on the uncorroborated testimony of the prosecutrix. 
Iowa Sup. Ct., Oct. 4, 1881. State of Iowa v. McGloth- 
len. Opinion by Seevers, J. 


FALSE PRETENSES — EVIDENCE — NOTICE. — (1) At 
the trial upon an indictment for obtaining a horse, by 
purchase on credit, for which a note was given, by 
falsely pretending to be the owner of valuable unin- 
cumbered real estate, evidence to show that the note 
had not been paid is admissible. When one obtains 
credit by falselv pretending that he is the owner of 
property which he does not own, the fraud consists not 
in misrepresenting his intentions to pay, but in mis- 
representing his ability to pay. His intentions are not 
important. (2) The doctrine of constructive notice ‘of 
an existing mortgage because of its record does not 
apply to indictments for obtaining credit by falsely 
pretending to be the owner of valuable real estate 
upon which there is no existing mortgages. It is no 
defense in such case that the party deceived relied 
upon the statements made, without examining the 
public records. Maine Sup. Jud. Ct., May 24, 1881. 
State of Maine v. Hill. Opinion by Walton, J. (72 
Me. 309.) 


FoRGERY — OF CITY CERTIFICATE OF INDEBTED- 
NESS — INDORSEMENT — UTTERING.—(1) The Maryland 
statute as to forgery provides “that any person who 
shall falsely make or forge, or willingly aid or assist in 
falsely making or forging any bond or writing obliga- 








tory, or any indorsement or assignment of any bond 
or writing obligatory, with intention to defraud any 
person, or who shall utter or publish as true any such 
forged bond, writing obligatory or indorsement, shall 
be deemed to bea felon.” Held, that a certificate of 
indebtedness issued by the mayor and city council of 
Baltimore, known as city stock, is a bond within the 
meaning of this statute. All the authorities agree that 
the law does not require any particular set form of 
words as essentially necessary to create a bond. As a 
general rule it may be said that any instrument under 
seal, whereby the party from whom the security is 
intended to be taken obliges himself to pay a certain 
sum of money at a day specified, will constitute a bond 
(2 Black. Com. 340), or as laid down by Matthew Ba- 
con, ‘‘any words which declare the intention of the 
party, and denote his being bound will be sufficient.” 
Bac. Abr. ‘* Obligations.”’ (2) Anindorsement of such 
a certificate with fraudulent intent may be a forgery 
within the meaning of the statute, though the certifi- 
cate is upon its face transferable only at the mayor's 
office in person or by attorney. This provision is for 
the protection of the corporation. 4 Black. Com. 248; 
2 East’s Crown Law, 852; Reg. v. Reston, L. R.,1C. 
C. 200; Rex. v. Crocker, 2 Leach, 987. In Gade’s case, 
2 Fast C. L. 874, where the prisoner was indicted for 
forging a transfer of a share in the three per cents, and 
the objection was made that the transfer was not 
attested as required by the printed transfers of the 
bank, said, ‘ thatthe entry and signature as stated in 
the indictment were a complete transfer without the 
attestation of witnesses, which was no part of the 
instrument, but only required by the bank for their 
own protection.’’ (3) Whese the appellants were in- 
dicted not only for forging the indorsement of K. on 
the bond set out in the indictment, but alsofor utter- 
ing the same knowing it to be forged, to prove guilty 
knowledge, it was competent for the State to show 
that on or about the time of the forgery charged in the 
indictment, the appellants held and uttered similar 
forged instruments. Rex v. Ball, Russ. & R. 132; 
Rex v. Moore,1F. & F. 73; Rex v. Salt, 3 id. 834. In 
Whilly v. Harris, 2 Leach, 983, it was said: ‘* This point 
is not new; it was reserved ip King vy. Tattersall, 
which was tried before Chambve, J., in Laucaster in 
1801, and received the collective voices of all the 
judges.”’ So in Rex. v. Hough, Russ. & R. 120, where 
the prisoner was indicted for forging and uttering with 
guilty knowledge, a bill of exchange purporting to be 
drawn upon a certain banking house, it was held that 
other forged bills on the same house, which were found 
upon the prisoner at the time of his arrest, were ad- 
missible to prove guilty knowledge. Maryland Ct. of 
Appeals, December, 1880. Bishop v. State of Mary- 
land. Opinion by Robinson, J. (55 Md. 138.) 


INDICTMENT — DUPLICITY IN — CHARGING TWO OF- 
FENSES NECESSARILY CONNECTED — VIOLATION OF 
ELECTION LAW. — Under a statute declaring that any 
inspector of election who shall willfully make any false 
canvass of such votes, or who shall make, sign, publish 
or deliver any false return of such election, or any 
false certificate or statement of the result of such elec- 
tion, knowing the same to be false, shall be guilty of a 
felony, etc., held, that an indictment that charged that 
defendant, an inspector, did willfully make, certify 
and deliver to the officer entitled to receive it, a false 
statement and certificate of the votes received was not 
bad for duplicity, on the ground that it charged two 
separate offenses, the acts charged constituting one 
continuous transaction. For in case of felony, where one 
offense is a necessary ingredient or accompaniment of 
another, and the State has selected and prosecuted the 
former to conviction, there can be no further prosecu- 
tion of the other. Whart. Crim. L., § 565. However 
the matter may be presented, whether joint or sepa- 
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rate, but one offense will be set forth, and for that 
reason all may be contained in a single count of the 
indictment. It has been held to be error to state the 
successive gradations of statutory offenses disjunct- 
ively; but to state them conjunctively when they are 
not repugnant is always allowable. 1 Whart. Crim. L. 
(7th ed.), $296. For that reason, under similar stat- 
utes, it has been held that the prisoner might properly 
be charged in one count with both offering for sale and 
selling one-half a lottery ticket (Commonwealth v. 
Eaton, 15 Pick. 278), and for receiving and aiding in 
stealing stolen goods, when each of these acts was de- 
clared to be an offense. Stevens v. Commonwealth, 
6 Metc. 241. See also, to the same general effect, Com- 
monwealth v. Harvey, 10 id. 422; Commonwealth v. 
Hulbert, 12 id. 446; Commonwealth v. Brown, 14 Gray, 
419, 430, 481; State v. Fletcher, 18 Mo. 425; State v. 
Morton, 27 Vt. 310; Mackey v. State, 3 Ohio, 363; State 
v. Price, 6 Halsted, 203. When two or more crimes 
are of the same nature and are necessarily so connected 
that they may, and when both are committed must, 
constitute but one legal offense, they should be in- 
cluded in one charge. Commonwealth v. Tuck, 20 
Pick. 356; State v. Ayer, 3 Foster, (N. B.) 301; Rex. v. 
Home, Cowp. 672; Hinkle v. Commonwealth, 4 Dana 
(Ky.), 519. And when a crime has been proved within 
the terms of the indictment, although not imputing all 
the attributes charged, the conviction of the accused 
is required. The principle is well settled that it is 
enough to proveso much of the indictment as shows 
that the defendant has committed a substantial crime 
as therein charged. People v. Jackson, 3 Hill, 92; 
Dedieu v. People, 22 N.Y. 178; White v. People, 32 id. 
465; Lohman v. People, lid. 379. New York Sup. Ct., 
Gen. term. Ist Dep., Oct. 28,1881. Hall v. People of 
New York. Opinion by Daniels, J. 
——_e_____—__ 


OBITUARY. 


Henry E. DAVIEs. 


Ex-Judge Henry E. Daviesof New York city died 
on the 17th inst. after a short illness, in the 77th year 
of his age. He was one of the oldest natives of that 
city. He was the brother of the late Charles Davies, 
the mathematician, and of Major-Gen. Thomas A. Da- 
vies; and the father of Major-Gen. Henry E. Davies, 
Jr. After leaving college ex-Judge Davies studied 
law with Chancellor Kent, and afterward became the 
partner of the late Judge William Kent. His knowl- 
edge of men and his good address adapted him to 
politics. In the Harrison and Tyler campaign he was 
one of the popular quartette of Whig local orators — 
the othcr three being the late Ogden Hoffman, James 
S. Thayer and Theodore E. Tomlinson. In 1841 he was 
made chairman of the young men’s Whig committee 
and elected assistant alderman, and in the next year 
an alderman of the 15thward. From 1849 to 1853 he 
was corporation counsel. From 1857 to 1860 he was a 
justice of the Supreme Court in the first judicial dis- 
trict, and left it to become a Republican member of 
the Court of Appeals, on the bench of which he con- 
tinued until 1866, when he refused a renomination. 
Since then he has diligently practiced his profession 
and taken charge of law interests relative to life insur- 
ance, railways and municipal law—in which latter 
branch he was acknowledged to be one of the best 
authorities in the profession. At the time of his death 
he was the head of the firm of Davies, Work, McMa- 
mee & Hilton. He was remarkable for his winning 
address and amiable character. Asa circuit judge he 
was distinguished for his promptness and fairness. 
In the Court of Appeals he wrote many learned opin- 
ions, after the style, prevailing in his day, of exhaust- 
ive examination of all the authorities, involving great 
labor and research. 





NEW YORK COURT OF APPEALS DECISIONS. 
‘THE following decisions were handed down, Thurs- 
day, December 15, 1881: 


Judgment affirmed with costs — Humphreys v. Hurtt; 
Fleischmann v. Bennett; The Buffalo Catholic Institu- 
tion v. Weisser; Mutual Life Ins. Co. v. Dake. —Judg- 
ment reversed and new trial granted, costs to abide 
event — Van Kirk v. Ledgwich.—— Judgment modified 
by striking out $183.66 and interest thereon, and as 
modified, affirmed without costs of this appeal — Rich- 
mond v. The Union Steamboat Co.— Judgment and 
order reversed and motion denied with $10 costs and 
with costs of appeal to the General Term and to this 
court — Rogers v. Vosburgh. —— Order affirmed with 
costs — Gross v. Clark. —— Motion for reargument de- 
nied, with $10 costs — Beach v. Colles. 


—— 


Iy Court or APPEALS, December 15, 1881. — Ordered, 
That the next term of this court will be held at the 
court room in the old Capitol, at Albany, commencing 
on the 16th day of January, 1882, at ten o’clock A. M.; 
that a new calendar be made for that term, upon which 
the clerk will place only causes in which notices of 
argument with proof of service for that term shall be 
filed with him on or before the 2d day of January, A. 
D., 1882. E. O. PERRIN. 


Proclamation made and court adjourned sine die. 
The next session will be held January 16, 1882. 


——_>__—— 


NOTES. 


UR Court of Appeals is getting into a demoralized 
condition. Judge Finch has been guilty of several 
poems, and Judge Tracy, it is rumored, drives a 2:22 
horse. The latter will make a superb addition to Clerk 
Perrin’s judicial cavaleades. Now that Chief Judge 
Folger has gone, we can divulge the sad fact that he 
too was very fond of horses. By the way, we observe 
that a railroad company have just killed a span of 
horses belonging to Judge Tracy. Probably they 
thought he would have no further occasion for them, 
having been made a judge. —— The Kentucky Law 
Reporter (Frankfort) for December contains an inter- 
esting sketch of some of the opinions of the late Chief 
Justice Cofer, by Alexander P. Humphrey. The 
author gives the following disheartening statistics of 
the Court of Appeals: *‘ In September, 1881, there were 
on submission to our court 400 causes, and on the 
docket for hearing at the term ending January 1, 1882, 
about 500 more, making, say 900, manuscript (! ) records 
to be examined, and the questions involved to be de- 
cided in four months. And this with four judges. 
Such a task is utterly impossible, and no officer, how- 
ever conscientious, should feel bound to sacrifice him- 
self to so vain an endeavor.” 


Judge Cox, of Minnesota, now on trial of impeach- 
ment for “high crimes and misdemeanors,’’ does not 
think it a high *“‘crime and misdemeanor”’ fora judge 
to be drunken. —— An English solicitor of high stand- 
ing has been sentenced to six months’ imprisonment 
for bribery.—— A bar dinner has been given to the 
retiring Lord Justice Bramwell. All the judges and 
250 of the bar were present, and admirable speeches 
were made by the Attorney-General, the distinguished 
guest, and Lord Coleridge. The latter was especially 


happy and elegant. —— Guiteau is sane enough. He 
does ‘not admire Judge Porter’s style.’ -—— We do 
not think much of anonymous communications, espe- 
cially when the postage is not fully prepaid. 
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CURRENT TOPICS. 


ROF. SMITH, of the Albany Law School, com- 
municates in another column his opinion that 
Guiteau ought to be excluded from the jury room, 
unless he will behave himself. We do not share 
this opinion, as we have more than once expressed 
ourselves. We believe that Guiteau is entitled to 
be treated like a crazy man, or one afflicted with a 
nervous disease which he cannot overcome. A 
prisoner afflicted with St. Vitus dance, or a raving 
maniac, might convulse the audience, and create 
continual disorder, but he could not be put in a 
strait jacket, nor gagged, nor excluded. The 
vice of the opposite view is in basing it on his 
right as counsel. If he were merely counsel for 
another he might be excluded for such behavior, 
but not so where he is not only counsel but a party 
setting up insanity as a defense. This is the view 
taken by the London Times, as follows: ‘‘ Guiteau 
is permitted to rant about any thing. It cannot 
well be otherwise. It would be hardly consistent 
to restrain him. He may insult the court, and call 
anybody bad names, He may talk about Mr. 
Beecher, Mr. Tilton, St. Paul, or his views about 
inspiration; yet he cannot be consistently silenced. 
The contention of his counsel is that he is insane. 
He must be allowed to prove this by all legitimate 
means; and every piece of irrelevancy which 
Guiteau utters in court is in point, according to 
this theory, as showing that his mind is unhinged. 
It is to be hoped that in most courts of justice here 
proceedings would be conducted without the ani- 
mated irregularity which has characterized the 
trial at Washington from first to last. The question 
of insanity is always obscure, and involves minute 
investigations, when experts are called in, and in- 
telligence is alleged to co-exist with the absence of 
free volition. Matters are complicated when the 
prisoner, as here, asserts that he is sane, and his 
counsel contends that he is mad.” See Notes of 
Cases, post. 


In connection with the remarks upon the Guiteau 
trial the London Times advocates the permitting of 
prisoners to testify on their own behalf, in the fol- 
lowing cogent line of argument: ‘‘ It is not so clear 
as it seemed to be that justice would have so heavy 
odds against it in its contest with the murderer or 
thief. The rational rule seems to be that every 
thing should come out; and in the end this is likely 
to obtain acceptance. It is almost a daily occur- 
rence that men get verdicts of acquittal, when if 
one or two questions had been put to them the hol- 
lowness of their defenses would have been revealed. 
A jury acquits a prisoner under the belief that he 
has never been convicted. They are then informed 
that he has been in prison half a dozen times for 
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the same offense. They feel that they have been 
duped. Their verdict would have been otherwise 
had they been trusted, and the whole facts laid be- 
fore them. With our traditions, it might not be 
expedient to allow the judge, as in France, to ques- 
tian the accused; that would depose the former 
from his position of impartiality. But it is probable 
that we should on the whole gain, were the ac- 
cused free to go into the box. In many instances 
guilty prisoners would be deprived of a false, arti- 
ficial advantage. Even in controversies as to sanity, 
it would be, as a rule, better that the defendant 
should be examined in presence of the jury. A 
few answers from him would tell more than the con- 
flicting testimony of crowds of experts, all sworn to 
some theory; more than citations, torn from their 
context, of medical writers, or loose anecdotes about 
the imbecility of the prisoner’s ancestors.” The 
world moves. 


It seems that Judge Allen’s portrait, after all, is 
in the Court of Appeals chamber. It was placed 
there during the last term, and after our last visit 
to the court. We learn from Mr. Perrin, the clerk, 
that the judge sat once for the portrait, and that it 
was completed from photographs. It is a bust por- 
trait, a good likeness, and a good work of art, but 
looks much younger than the eminent man looked 
when he last appeared in court. The other judicial 
portraits now comprise the following: Chief Judge 
Church, a standing half-length, only tolerable as a 
work of art, and not remarkably good as a like- 
ness; more resembling a shrewd and scheming bank 
president than the greatchief judge. Judge Peck- 
ham, a standing three-quarter length, an excellent 
likeness, and artistically good, except that it is 
rather too shiny and ‘‘ pretty,” and lacks strength. 
Judge Grover, a bust portrait, not commendable in 
any sense. Judge and Commissioner Alexander 
S. Johnson, and Judge and Commissioner Gray, 
both busts, good pictures, and excellent likenesses, 
and evidently by the same hand (Mr. Flagg’s) as 
that of Judge Allen. Judge and Chief Commis- 
sioner Lott, a sitting three-quarter length, an ad- 
mirable work in every point. Now, where is Com- 
missioner John H. Reynolds? — one of the ablest 
lawyers and one of the brightest and most lovable 
spirits that ever adorned this spherc. Let us now 
have him. No doubt the Albany bar would feel 
it a privilege to contribute this memorial. But 
so far as seeing the portraits is concerned, they 
might about as well be in a vault. 


The publishers of the Anpany Law JourNAL 
propose to issue in future a regular series of monthly 
Case-Supplements, containing all current decisions, 
indexed and tabulated in a condensed form. The 
essential design will be to present, duly arranged 
and classified, all the decisions as fast as they are 
rendered, giving with each a brief memorandum of 
subject-matter, just sufficient for purposes of refer- 
ence. No selections will be made; every case with- 
out exception being noted, however briefly. The 
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publication will thus be in the nature of a serial 
index or docket, running along, as it were, just in 
the rear of the dispersed mass of current decisions, 
bringing them into orderly form, and giving the 
practitioner a clue to their whereabouts. We should 
add that English cases will be included, our inten- 
tion being to make the plan in all respects com- 
prehensive. We think every member of the pro- 
fession will agree that an auxiliary publication of 
this kind has long been needed, and will be a great 
convenience. We shall soon give further particu- 
lars. The price of the supplements will be put at 
the lowest rate consistent with the labor and cost 
of preparation, which will be large. This new fea- 
ture will admirably supplement our present weekly 
reports and abstracts, and make up a system far 
more complete than any thing yet accomplished in 
the field of case-reporting. Each number of the 
new series will probably contain about a thousand 
fresh decisions, thus covering the whole ground of 
current case-law. 





Saints do not often get into court, but one was 
the subject of action in Laguna v. Acoma, 1 New 
Mex. 220. It was there held that an oil painting of 


San Jose, patron saint of the pueblo of Acoma, left 
with them by the early conquerors, belongs to that 
pueblo, and not to the parish priest, nor to the pue- 
blo of Acoma, and restoration of it was decreed. 
‘*The priest, after the Lagunians took the saint 
away, said to them not to mourn for the saint, that 


he would get another from Mexico.” Saints must 
be uncommonly plenty in that region. The court 
remarked, p. 237: ‘*However much the philoso- 
pher or more enlightened Christian may smile at 
the simple faith of this people in their supposed im- 
mediate and entire guardian of the pueblo, to them 
it was a pillar of fire by night and a pillar of cloud 
by day, the withdrawal of whose light and shade 
crushed the hopes of these sons of Montezuma, and 
left them victims to doubt, to gloom, and to fear. 
The cherished object of the veneration of their 
long line of ancestry, this court permanently restores, 
and by its decree confirms to them, and throws 
around them the shield of the law’s protection in 
their enjoyment of their religious love, piety, and 
confidence. In this case, the title that Spain had 
given this people, confirming to them the possession 
and ownership of their lands, and the rock upon 
which they have so long lived, was found in the 
hands of one professing to be of a better-instructed 
and more civilized race, and turned by him into the 
means of extortion and money-gathering from the 
unoffending inhabitants. It is gratifying to us to 
be the judicial agents through which an object of 
their faith and devotion, as well as the ancient man- 
uscripts, that is the written evidence that estab- 
lished their ancient rights in their soil and their 
rock, are more safely restored and confirmed to 
their possession and keeping.” 


A county judge of this State submits to us the 
following scheme for remodelling the Federal 








courts: First, divide the country into districts of 
about a million each; no city or county to be di- 
vided, and no district to contain a part of any two 
States; one judge for each district, to have all the 
present original jurisdiction. Second, divide again 
into judicial departments, to contain not more than 
ten judicial districts each, with an appellate court 
in each, composed of three judges, other than the 
district judges, to hear all appeals from the dis- 
trict courts; with an appeal to the Federal Supreme 
Court, to be regulated by law. Third, the present 
district judges to be continued as district judges 
where they severally reside; the present Circuit 
judges to be judges of the appellate courts in the 
departments where they now reside; the President 
to fill all vacancies when the law goes into effect; all 
vacancies in district judgeships after January 1, 
1883, to be filled by popular election in the districts 
respectively ; all vacancies in the appellate court to 
be filled by appointment from the district judges 
where the vacancies occur; all vacancies in the Fed- 
eral Supreme Court to be supplied by appointment 
from the appellate judges; all judges to hold till 
seventy and during good behavior. Fourth, dis- 
trict judges to have a salary of $7,000 with no 
allowances for expenses; department judges $8,000 
with no allowances. Our correspondent observes: 
‘The election of district judges would do away 
with a vast deal of the prejudice existing through- 
out the whole country against United States courts. 
The selection of judges of the appellate tribunal 
from the district judges and justices of the Su- 
preme Court from the appellate judges would keep 
the bench of the United States Supreme Court filled 
with men who had long studied Federal questions 
before taking their seats.” There are some good 
features in the scheme, especially those commented 
on by our correspondent. It does not seem to us 
advisable, however, to have so many intermediate 
courts. 


A western correspondent writing to us about 
Evarts v. Middlebury, 53 Vt. 626, ante, 483, objects 
to the use by the court of the word ‘‘ corks,” say- 
ing that no respectable authority can be found for 
it in connection with a horse’s shoe, and that ‘‘ the 
difference between a ‘cork’ and a ‘caulk’ (pro- 
nounced ‘kauk’) is as great as that between a 
horse chestnut and a chestnut horse. We don’t 
mind these slips of the pen out west, but we have a 
right to expect better things of the New England 
bench.” Our correspondent is unquestionably right. 
It only goes to show that the Vermout judges know 
less of horse-shoeing than of law. Perhaps a 
‘*caulk” on the judicial quill would prevent such 
‘* slips” in future. 


NOTES OF CASES. 


N People v. Higgins, California Supreme Court, 
Oct. 28, 1881, 8 Pac. Coast L. Jour. 637, an in- 
dictment for larceny, the defendant had once before 
been put upon his trial for the same felony on the 
same indictment before a v....petent court and jury, 
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duly impanelled, but during the progress of the 
trial fled. After repeated delays and unsuccessful 
efforts on the part of the court to obtain his pres- 
ence, the jury was discharged without rendering a 
verdict. Held, that as in cases of felony the de- 
fendant must be personally present during the trial, 
the defendant by voluntarily absenting himself 
created the necessity for a discharge of the jury, 
and no jeopardy attached. The contrary was held 
in a case of counterfeiting, Fight v. State, 7 Ohio, 
180. This is somewhat analogous to the question of 
the right to remove Guiteau for turbulent conduct, 
and try him in his absence, commented on by Prof. 
Smith, post. Wharton approves U. S. v. Davis, 
cited by Prof. Smith, observing: ‘‘ Unless such a 
check be applied, the defendant, by violent and 
turbulent conduct, could at any time either bring 
his trial to an end, or compel its extension under 
circumstances destructive of public decorum.” 
Bishop expresses no opinion on that case. The 
question in Guiteau’s case is considered by A. G. 
McKean, in the Central Law Journal, and we agree 
with his conclusion: ‘‘At any rate the court thus 
far has shown rare good sense in allowing him to 
remain, notwithstanding his violent behavior. For, 
by allowing him to remain, all questions of this 
kind, which might be good ground for a new trial, 
will thereby be avoided.” The court cannot take 
judicial notice that the wretch is not insane, and he 
must be treated as a raving maniac, 7. ¢., he must 
be kept in court and allowed the free use of his 
tongue. 


In O'Neil v. St. Louis, Iron Mountain and Southern 
Ry. Co., 9 Fed. Rep. 337, it was held by Treat, D. 
J., in the Federal Circuit of the Eastern District of 
Missouri, that where an accident occurs to an em- 
ployee of a railroad company in consequence of the 
introduction of a foreign and defectively con- 
structed car into the train on which he is employed, 
he may maintain an action of damages against the 
company therefor. The court said: ‘‘It is of great 
importance to hold employees on railroad trains to 
the fullest measure of duty, for on their skill and 
fidelity life and property depend; and it is equally 
important for their protection that their employers 
shall furnish them with reasonably adequate and 
safe appliances whereby they can perform their du- 
ties with safety to themselves and to the lives and 
property at stake. To relax the rules so that the 
employer may escape liability, would be as detri- 
mental to public interests as if the rules by which 
the employee is to be governed were to be relaxed 
in favor of the latter. An employee, as charged in 
this case, must be supposed to know the nature of 
the employment, and to possess the skill and dili- 
gence requisite for the proper discharge of his du- 
ties. He takes the hazard of the employment. 
Still, if the employer introduces, without notice to 
the employee, some new and unusual machinery in- 
volving an unexpended or unanticipated danger, 
through the introduction of which the employee, 
while using the care and diligence incident to his 
employment, meets with an accident like that in 





question, it is not unreasonable to hold that the em- 
ployer should answer therefor in damages,” This 
case is supplemented by a good note, by W. E. Ben- 
jamin, in the report from which we quote. We do 
not remember any other case arising under similar 
circumstances, but probably there will be one within 
a few weeks. 


In State of Iowa v. Baldwin, 10 N. W. Rep. 645, 
Iowa Supreme Court, Dec. 8, 1881, the articles of 
incorporation of the corporation for the erection of 
a meeting-house of the Methodist church, provided 
that it should ‘‘be the duty of the trustees to ad- 
mit all evangelical ministers of other churches at 
any time the Methodists were not using the house 
themselves.” In certain legal proceedings had, the 
trustees were commanded to admit the ministers of 
the Adventists to the use of the building when not 
used by others. Held, that the trustees were liable 
for contempt in refusing to allow such ministers to 
use the church, and the fact that such refusal was 
made in obedience to a provision in the discipline of 
the Methodist church and a two-thirds vote of the 
Methodist society, was no excuse, the court making 
the order having had jurisdiction to make it. Also 
that proceedings for contempt were proper to com- 
pel obedience to such order. The objection to the 
Adventists wes that they were not ‘‘evangelical,” 
denying the immortality of the soul and the resurrec- 
tion from the dead, and ignoring and violating the 
Christian Sabbath. Besides, they broke open and 
abused the house, and caused strife, contention and 
hard feeling in the neighborhood.. But to all this 
the court turned a deaf ear, holding that the adju- 
dication of contempt foreclosed an inquiry into 
these matters. They observed: ‘‘ We need not de- 
termine whether these articles of the discipline ap- 
ply to the case of admitting evangelical ministers 
of other churches to the use of the house. If they 
do, they are clearly inconsistent with the articles of 
incorporation, which makes it a duty of the trustees 
to admit all evangelical ministers of other churches 
at any time the Methodists are not using the house 
themselves. If these articles of discipline in any 
way qualify the right of the trustees to control the 
use of the house, they should have been presented 
to the court in the injunction proceediugs, and in- 
sisted upon as a reason why the order entered in 
that proceeding should not have been made. If 
they were called to the attention of the court in that 
proceeding, and notwithstanding the court errone- 
ously ordered the trustees to do what is beyond 
their power, the order may, upon proper proceed- 
ings, be reversed. But the order of the court, even 
if erroneous, was not void. The court had juris- 
diction of the parties and of the subject-matter, 
and its adjudication cannot be disregarded with im- 
punity. So long as it remains unreversed it must 
be obeyed. There would be an end of all subordi- 
nation and social order if parties could disregard 
judicial orders, and when proceeded against for 
contempt, call in question the correctness of the 
order itself. In such a proceeding the only legiti- 
mate inquiry is, did the court have jurisdiction, 
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and did it make an order which has been violated ?” 
But how could the court below consider the Ad- 
ventists as ‘‘ evangelical ?” 


In National Feather Duster Co. v. Susan M. Hib- 
bard, U. 8. Dist. Court, Northern District of Illi- 
nois, 14 Chic. Leg. News, 107, Mrs. Hibbard’s hus- 
band was experimenting with a view of making a 
feather duster; his wife made a valuable suggestion 
in the progress of the experimenting, upon which 
he acted; and a duster was produced which was a 
success. Held, that the suggestion did not make 
the wife the inventor. Blodgett, D. J., said: ‘‘The 
idea of a feather duster to be made of feathers of 
the common turkey or other domestic fowls, seems 
clearly to have originated with George W. Hibbard. 
The desideratum was to make those feathers pliable. 
He was seeking to accomplish this, when the sug- 
gestion was made to him by Mrs. Hibbard to try 
cutting or splitting them. The proof on the part 
of Mrs. Hibbard fails to show, indeed it falls far 
short of showing, that she ever made a feather 
duster or thought of making one from turkey feath- 
ers made pliable by splitting them, until after her 
husband had been for some time at work in that 
direction. The most the proof does show is, that 
she suggested the mode of making feathers limber 
and pliable which were used for the purpose of 
making the feather dusters described in this patent. 
The ro eae feather duster covered by both these 
patents was, it seems to me from the proof, the in- 
vention of George W. Hibbard. While he was 
experimenting, I may say, perhaps, groping, for 
some method of rendering his feathers pliable, Mrs. 
Hibbard suggested the experiment of splitting the 
feathers; he acted upon that suggestion, and find- 
ing that the feathers were thereby made pliable 
combined them with the other material and made 
the feather duster which, before that time, had only 
had existence in his mind. Although Mrs. Hibbard 
may have made a valuable suggestion in the progress 
of the experiment, yet that does not make her the 
inventor. Agawam Co. v. Jordan, 7 Wall. 602; 
Pitts v. Hall, 2 Blatchf. 229.” We do not under- 
stand how our esteemed brother, Mrs. Bradwell, 
editor of the Mews, can report this case so calmly. 
It seems to us well calculated to make the feminine 
feathers erect themselves. It may be law, but it is 
hard measure for the wife, the meritorious cause of 
the invention. It is well understood around here 
that Mrs. Burden, of Troy, was the real inventor of 
her husband’s famous horse-shoe or railroad spike 
machine. It stands to reason that the wife should 
have superior knowledge on the method of render- 
ing feathers (or broom-splints) pliable. 





THIRT Y-SIXTH AMERICAN REPORTS. 


HIS volume of 909 and xxxvii pages contains 
over two hundred cases selected from the fol- 
lowing State reports: 34 Arkansas, 55 California, 
47 Connecticut, 3 McArthur, 63 Georgia, 06 Illinois, 
70, 71 Indiana, 53 Iowa, 24 Kansas, 32 Louisiana 





Annual, 71 Maine, 52, 53 Maryland, 42 Michigan, 71 
Missouri, 13 Vroom, 33 New Jersey Equity (6 Stew- 
art), 80 New York, 91 Penn. St., 13 South Carolina, 
52 Texas, 52 Vermont, 33 Grattan, 15 West Virginia, 
50 Wisconsin. 

The principal notes are on the following subjects: 
Allocution; confidential communications between 
attorney and client; promise to discharge debt 
barred by statute of limitations; carrier’s contract 
for carriage of goods by connecting carriers; con- 
tract for location of railway stations; consent 
in rape; damages by mental suffering disconnected 
from physical injury; remote injury; way by 
necessity when not implied on severance of estate; 
evidence of opinion of value; evidence of declara- 
tions of grantor; evidence of declarations of ser- 
vant; deserted wife’s contract for necessaries; ca- 
pacity of testator as affected by spiritualism. 

The following are among the more noteworthy 
decisions reported : 

ABATEMENT.— An action for breach of promise 
of marriage abates by the marriage of the parties, 
and the counsel for the plaintiff cannot prosecute 
it under a statute giving him a lien for fees. Har- 
ris v. Tyson, 63 Ga. 629. 

Anmats.—In an action for injury by the bite of 
a dog, it appeared that the dog was ferocious, to 
the knowledge of his owner, and that his owner 
had sometimes confined and muzzled him. Held, 
that it was unnecessary to prove that he had ever 
bitten mankind, and the fear and solicitude as to 
poison are proper elements of damage. Godeaw v. 
Blood, 52 Vt. 251. 

ASSIGNMENT FOR BENEFIT OF CREDITORS.— An 
assignee for the benefit of creditors may set aside a 
prior fraudulent transfer by his assignor. Pillsbury 
v. Kingon, 33 N. J. Eq. 287. 

ATTORNEY AND CLIENT.— An attorney employed 
to collect a note has no implied authority to receive 
any thing but money in payment. Herriman v. Sho- 
mon, 24 Kans. 387. 

CaRRIER.— A carrier has no right to expel a pas- 
senger for non-payment of full fare without first re- 
turning the fare paid, the passenger having offered 
to pay the balance before expulsion but after the 
train is stopped. Bland v. Southern Pacific Railroad 
Company, 55 Cal. 570. 

Proprietors of hacks are common carriers, bound 
to the utmost care and skill. Bonce v. Dubuque 
Street Railway Company, 53 Iowa, 278. 

A railroad company is not liable for the accidental 
death of a boy permitted by the conductor, against 
its rules, to ride gratuitously on the train to sell 
newspapers. Duff v. Allegheny Railroad Company, 
91 Penn. St. 458. 

ConstituTIonAL Law.—A statute imposing a pen- 
alty for keeping a place in which it is reputed that 
intoxicating liquors are kept for sale, without license, 
is not unconstitutional. State v. Thomas, 47 Conn. 
546. 

A Sunday law making it a misdemeanor ‘‘ for any 
person engaged in the business of baking to engage, 
or permit others in his employ to engage, in the 
business of baking for the purpose of sale, between 
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the hours of six o’clock P. M. on Saturday and six 
o’clock Pp. M. on Sunday,” etc., is a special law, and 
as such, unconstitutional. Hx parte Westerfield, 55 
Cal. 550. 

A student attending college, and having no other 
residence at the college town, and no intention of 
remaining there permanently, is not entitled to vote 
there. Vanderpoel v. O’ Hanlon, 53 Iowa, 246. 

Contract.— A man being in jail on a charge of 
false pretenses, his wife executed her note and mort- 
gage to the complainant in consideration of the 
withdrawal of the prosecution. Held, that the in- 
struments were void. McMahon v. Smith, 47 Conn. 
221. 

Corporation.— A corporation is liable to indict- 
ment for Sabbath-breaking, but in the case of a 
railroad company, its assent cannot be inferred by 
proof of the passage of a single train over the rail- 
road on Sunday. State v. Baltimore and Ohio Rail- 
road Company, 15 W. Va. 362. 

CrminaL Law.— The court will not entertain 
the appeal of an escaped prisoner. People v. Red- 
inger, 55 Cal. 290. 

Where one aiming at A. misses him and wounds 
B., he cannot be convicted of assault with intent to 
kill B. Lacefield v. State, 34 Ark. 275. 

Where insanity is set up as a defense in a crimi- 
nal case, the defendant is bound to satisfy the jury 
c{ the insanity by a preponderance of evidence; 
State v. Redemeier, 71 Mo. 173; to prove it beyond a 
reasonable doubt. Baccigalupo v. Commonwealth, 33 
Gratt. 807. 

An objection to a grand juror on account of his 
expression of an opinion cannot be pleaded in abate- 
ment. State v. Hamlin, 47 Conn. 95.. 

One wrongfully taking the property of another, 
but too drunk to entertain a felonious intent, can- 
not be convicted of larceny. Wood v. State, 34 Ark. 
341. 

A criminal conviction will be set aside, if the 
officer in charge of the jury remained in their room 
during their deliberations, although he did not 
speak to them. People v. Knapp, 42 Mich. 267. 

The defendant in a criminal case has no right to 
poll the jury. State v. Hoyt, 47 Conn. 518, In 
sentencing for murder, it seems, it is not necessary 
to ask the prisoner if he has any thing to say against 
sentence. At all events, a motion in arrest of judg- 
ment, in which the omission is not set up as error, 
is a waiver of such right. Id. 

If a woman finally consents to sexual intercourse, 
although such consent is reluctant, and is obtained 
through fear, duress, and fraud, or partly by fear 
and partly by force, the offense is not rape. Whit- 
taker v. State, 50 Wis. 518. 

Damaczs.— Exemplary damages cannot be recov- 
ered in a civil action for an assault and battery 
which is also punishable by a criminal prosecution. 
Huber v. Teuber, 3 McArthur, 484. 

In an action of damages for injury to real estate 
by blasting, the mental anxiety of the plaintiff for 
the persona! safety of himself and his family is not 
a proper element of damages. Wyman v. Leavitt, 
71 Me. 227. 





In an action brought by a person for a personal 
injury, sustained by him through tiie negligence of 
another, his mental suffering is a proper element of 
damage. Porter v. Hannibal and St. Joseph Railroad 
Company, 71 Mo. 66. 

In an action on a bond given on an injunction re- 
straining the erection of a stable, it was held that 
injury done to the plaintiff’s cows, by exposure to 
the weather, and the consequential diminution of 
their flow of milk, was a proper item of damage. 
Lange v. Wagner, 52 Md. 310. 

Drerep.— A deed cannot be impeached on the 
ground that the grantor at the time of execution 
was a monomaniac on the subject of religion. Bur- 
gess Vv. Pollock, 53 Towa, 273. 

Evivence.— In an action for breach of promise 
to marry, evidence of the defendant’s financial stand- 
ing is admissible, also evidence of seduction; but 
evidence of an offer to marry, made after the action 
was brought, is inadmissible to reduce damages. 
Bennett v. Beam, 42 Mich. 346. 

In an action on a policy of life insurance, where 
the issue is upon the death of the insured, testi- 
mony of witnesses that they have seen the insured 
alive since the time of his alleged death is compe- 
tent, and the insurer is not bound to bring him 
bodily before the court. Schneider v. Aitna Life In- 
surance Company, 32 La. Ann. 1049. 

On a prosecution for theft of a seal-skin cloak, 
which the owner had worn, she may testify to its 
value, having priced similar articles. Printz v. Peo- 
ple, 42 Mich, 144. 

ExempTion.— An unmarried woman, keeping 
house, and there bringing up two children of her 
deceased sister, is the ‘‘head of a family,” and en- 
titled to a homestead exemption. Arnold v. Waltz, 
53 Iowa, 706. 

Ferry.— Where rates of ferriage for wagons 
are fixed by statute, a ferryman cannot charge 
for the contents of a wagon separately from the 
wagon, although wagon and contents belong to dif- 
ferent persons. Kelly vy. Altemus, 34 Ark. 184. 

HomestEAD.— A homestead right, once duly ac- 
quired by a man as head of a family, is not lost by 
the subsequent death, marriage or removal of all 
the family but himself. Kessler v. Draub, 51 Tex. 
575. 

Innke&rper.—An innkeeper, who also keeps a 
sea-bathing house, separate from the inn, is not lia- 
ble for goods and clothes of his guests, left there 
while the guests were bathing, and stolen there- 
from. Minor v. Staples, 71 Me. 316. 

InsuRANCE.— The entire omission to answer a 
question in a written application for insurance does 
not avoid the policy. Armenia Insurance Company 
v. Paul, 91 Penn. St. 520. 

Tn a policy of fire insurance, forfeiting the insur 
ance in case the property insured shall become in- 
cumbered in any way without the consent of the 
insurer written on the policy, applies only to volun- 
tary incumbrances, and does not apply to an invol- 
untary judgment. Baley v. Homestead Fire Insur- 
ance Company, 80 N. Y. 21. 

The doctrine of marine average is not applicable 
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to fire policies on vessels. Merchants and Miners’ 
Transportation Company of Baltimore v. Associated 
Firemen’s Insurance Company of Baltimore, 53 Md. 
448. 

JurRor.— A juror who would be incompetent by 
relationship to a party is equally incompetent if he 
sustains the same relationship to counsel whose fees 
depend upon the recovery. Melson v. Dickson, 63 
Ga. 682. 

LrpeL.— A retraction of a libel, published after 
the suit, cannot be considered in mitigation of dam- 
ages. Hvening News Association v. Tryon, 42 Mich. 
549. 

Lien.—A laborer’s statutory lien is assignable. 
Murphy v. Adams, 71 Me. 113. 

Maticrovus Prosecution. — In an action for mali- 
cious prosecution the defendant cannot justify his 
action by the advice of an attorney who was person- 
ally interested in the subject-matter. White v. Carr, 
71 Me. 555. 

MaRRIAGE.— A note given by a wife, whose hus- 
band had deserted her, while living apart from him, 
for necessaries used by her in her own support, is 
void, and her promise to pay it, made after her di- 
vorce and before her remarriage, is without consid- 
eration and invalid. Hayward v. Barker, 52 Vt. 
429. 

The actual commission of a single act of cruel 
and inhuman treatment, accompanied by circum- 
stances indicating a probability of a repetition of 
similar conduct, will warrant a divorce. Beyer v. 
Beyer, 50 Wis. 254. 

Money furnished to a deserted wife for purchase 
of necessaries, and so applied, may be recovered in 
equity from the husband. Kenyon v. Farris, 47 
Conn. 510. 

A note executed by husband to wife for the sepa- 
rate moneys of the wife lent to the husband is valid. 
Hall vy. Hall, 51 Tex. 294. 

MasTER AND SeRvaANnt.— The plaintiff engaged 


in the service of a corporation as a miner. At that 
time ordinary blasting powder was used. Subse- 


quently giant powder, a more dangerous explosive, 
was substituted by order of the president. The 
plaintiff was not informed of the proper mode of 
using it, although the corporation had printed di- 
rections. The plaintiff being injured by an explo- 
sion, held, that the corporation was liable. Smith 
v. Oxford Iron Company, 13 Vroom, 467. 

In the absence of his master a general farm ser- 
vant working in his master’s corn-field with other 
servants undertook to drive out a cow of the plaint- 
iff which had broken into the field, and in so doing 
negligently struck her with a stone and killed her 
while she was in the field. Held, that the master 
was liable. Hoans v. Davidson, 53 Md. 245. 

Mistake.— The accommodation maker of a note 
which has been materially altered without his know]l- 
edge, having paid it in ignorance of the alteration, 
may recover the money so paid; even, it seems, if 
such payment was negligent. Fraker v. Little, 24 
Kans. 598. 

Municipal Corporation.— A city having con- 
tracted with private persons for the construction of 





municipal water-works, and the contractor having 
in the performance of such work negligently caused 
a personal injury toa third person by blasting in 
the street, the city is liable in damages therefor, but 
only in case of negligence not contributed to by the 
sufferer. City of Logansport v. Dick, 70 Ind. 65. 

A county is not liable for personal injuries sus- 
tained by reason of the defective construction and 
imperfect lighting of the court-house. Kincaid v. 
Hardin, 53 Towa, 430. 

A town carrying on a farm for the purpose of its 
poor is liable for an injury inflicted on a citizen by 
a ram owned by the town and kept on the farm for 
the propagation of sheep, but negligently suffered 
torun at large. Moulton v. Scarborough, 71 Me. 267. 

A city ordinance prohibited ‘‘ drumming” or so- 
liciting patronage for hotels, boarding-houses, bath- 
houses, physicians, quacks, and vendors of nostrums. 
Held, void as to competent physicians; and so, it 
seems, as to hotels, hoarding-houses, and bath- 
houses. Thomas v. City of Hot Springs, 34 Ark. 553. 

NatronaL Banx.— A National bank is liable for 
a special deposit, received by its teller on behalf of 
the bank, in accordance with its usage, for gratu- 
itous safe-keeping, and lost through its gross negli- 
gence. Pattison v. Syracuse National Bank, 80 N. 
Y. 82. 

National banks have no power to purchase nego- 
tiable paper except from surplus capital. Lazear v. 
National Union Bank of Baltimore, 52 Md. 78. 

NEGLIGENCE.— The measure of skill which a 
physician is bound to exercise is not affected by his 
refusal of the proffer of assistance from other phy- 
sicians. Potter v. Warner, 91 Penn. St. 362. 

A root passenger on a city street sat for a moment 
on the door-sill of a house fronting on the street, to 
tie his shoe, and there was injured by a brick falling 
from the dilapidated wall of the house, upon his 
head, which was within the street lines. Held, that 
the owner of the house was liable. Murray v. Mc- 
Shane, 52 Md. 217. 

Ta an action against a railway company for an in- 
jury by ccilision at a street crossing in a city, it be- 
ing provea that the whistle was not sounded nor the 
bell rung, evidence is competent to show an ordi- 
nance prohibiting such signals. Pennsyluania Com- 
pany v. Hensil, 70 Ind. 569. 

NrcorraBLeE InstRuMENT.— A telegram in the 
words, ‘‘you may draw on me for $700,” is not an 
acceptance, but it is an authority to draw at sight, 
and implies a promise to accept and pay. Franklin 
Bank of Baltimore v. Lynch, 52 Md. 270. 

The maker of an accommodation note, lent with- 
out restriction, is liable to a third person who ac- 
quires it for value after maturity. First National 
Bank of Salem v. Grant, 71 Me. 374. 

To hold one who indorses a negotiable note after 
maturity, payment must be demanded of all the 
makers within a reasonable time thereafter, and im- 
mediate notice of non-payment given to him. 
Graul v. &trutzel, 53 Towa, 712. 

Where a note is payable at a bank whose usage it 
is to give notice of protest to indorsers residing in 
the place where the bank is located, through the 
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post-office, such notice will bind such indorsers. 
Carolina National Bank v. Wallace, 13 S. C. 847. 

An oral promise that a note is good and will be 
paid when due, made by the owner on a transfer of 
the note for value, is valid. Milks v. Rich, 80 N. Y. 
269. 

Nutsance.— A burial-ground near dwellings is 
not a nuisance per se. Monk v. Packard, 71 Me. 309. 

The keeping of gunpowder upon private premises 
may be a nuisance when in case of explosion it 
would be liable to injure the persons or property of 
those residing in the neighborhood, although it 
should be carefully stored or kept. Heeg v. Licht, 
80 N. Y. 579. 

A railway company, having legislative authority 
to construct a tunnel, contracted with defendant to 
do the work. Defendant collected a magazine of 
explosives for the blasting. These materials ex- 
ploded, injuring the plaintiff's property. Held, that 
defendant was liable without proof of negligence 
in the care of the materials. McAndrews v. Collerd, 
13 Vroom, 189. 

OFFICE AND OrFicER.—<An offer made by a candi- 
date for a public office, for the purpose of gaining 
votes, that if elected he will pay into the public 
treasury all the fees of the office above a certain 
sum, invalidates his election and disqualifies him for 
the office. Carrothers v. Russel, 53 Iowa, 346. 

A policeman has no right to rouse up the family 
of a respectable citizen, after they have retired for 
the night, and force an entry of the house, upon the 
mere statement of some person to him that he has 
heard that a woman of bad character is stopping at 
the house. Bailey v. Ragatz, 50 Wis. 554. 

PARENT AND CuiLp.— When a step-father has 
voluntarily assumed the care and support of his 
step-child, he cannot recover for compensation 
therefor. Smith v. Rogers, 24 Kans. 140. 

RatLRoaD Company.— A street railway corpora- 
tion may exclude competing vehicles from the hab- 
itual and continuous use of its track. Citizens’ 
Coach Company v. Camden Horse Railroad Company, 
33 N. J. Eq. 267. 

Reiicious Socrery.— A society incorporated for 
religious worship has no power to contract for a 
steamboat excursion to raise money for the church 
purposes, and cannot recover for expenses or loss of 
anticipated profits by reason of the defendant's 
breach of such contract. Harriman v. First Bryan 
Baptist Church, 63 Ga. 186. 

SaLe.— Where personal property is sold and de- 
livered on credit on the agreement that title is not 
to pass until payment is complete, the purchaser has 
no interest subject to execution of his creditors. 
Cole v. Berry, 13 Vroom, 308. 

Speciric PERFORMANCE. — Specific performance 
of a contract to sell shares of a National bank will 
not be enforced where it appears that the shares 
were designed to give control of the bank. 
Whether the contract would be enforced if lawful, 
quere. Foll’s Appeal, 91 Penn. St. 434. 


SrarurEe or Fraups.— An oral agreement by an 
employee that he will not leave the service of his 
employer for two years, nor in the summer, nor 





without two weeks’ notice, is within the statute of 
frauds. Bernier v. Cabot Manufacturing Company, 
71 Me. 506. 

TImMBER.— A quantity of timber growing on a 
farm was blown down by wind, and by the trustee 
under the will of the former owner was converted 
into cooper stuff and firewood, and sold. Held, 
that the tenant for life of the farm was entitled to 
the proceeds of the firewood, and to the interest for 
life of the amount realized for the timber. Stone- 
braker v. Zollickoffer, 52 Md. 154. 

Usury.— Where an agent for loaning money 
takes a security in his own name as principal, upon 
usurious interest, the borrower, supposing him the 
principal, may plead usury. rickson v. Bell, 53 
Iowa, 627. 

Wi..— Partial insanity does not disqualify from 
making a will; a will made in a lucid interval by a 
person habitually insane is valid; and where there 
is nothing unreasonable on the face of the will of 
one habitually insane, it will be presumed to have 
been in a lucid interval. Kingsbury v. Whitaker, 32 
La. Ann. 1055. 

A belief in ‘‘ spiritualism” does not incapacitate 
from making a valid will even where the testatrix 
acted under supposed instructions from the spirit of 
her deceased brother, unless actual unsoundness of 
mind is found. Brown v. Ward, 53 Md. 376. 


— 


THE GUITEAU TRIAL. 


NE of the most remarkable features in this notori- 
ous trial is a gross violation of the dignity and 
decorum which ought always to characterize judicial 
proceedings. Making due allowance for exaggerated 
newspaper reports, there is enough of disorderly and 
disgraceful conduct left for regret und merited con- 
demnation. 

Is there any necessity for such exhibitions as are 
witnessed from day to day? Has the presiding judge 
no power to preserve order in his court? These ques- 
tions are often asked; and in their rightful solution 
the profession and the public have a deep interest. 

It is said in justification of Judge Cox, that he is 
powerless to maintain order in his court, because the 
prisoner has a right to be present at his trial, and can- 
not be excluded, however disorderly and contumacious 
his conduct. That Guiteau’s pretense of acting as his 
own counsel increases the embarrassment of the situa- 
tion, and the suggestion is often heard that the pris- 
oner is permitted thus to reveal himself in order to 
assist the experts and the jury in deciding correctly 
upon his mental faculties. It is insisted that none 
of these excuses are valid. True the accused has a 
right to be present at his trial; but it is not an uncon- 
ditional right, and may be forfeited by its abuse. The 
right of a prisoner to be present at his trial does not 
carry with it the right tosubvert the trial. First and 
paramount, the State has the right to try and punish 
parties for a breach of its laws; the accused has a right 
to be present at his trial, but this right is secondary and 
subordinate. The statement of the prisoner’s right — 
the right to be present at his trial— assumes the pri- 
mary and paramount right of the State, and also the 
fact of a trial. 

If the court has no power to suppress disorder that 
will prevent a trial aud obstruct the course of justice, 
then the State is at the mercy of its criminal subjects. 
A prisoner, accused of a crime, when brought to the 
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bar of justice for trial might, by disorderly conduct, 
forever defeat a trial and conviction, and thus effectu- 
ally defy the power of the State. That the court 
would have the power and right to exclude a prisoner 
under such circumstances, there can be no reasonable 
doubt. 

Such is the view taken by Judge Benedict of the 
United States District Court, in the case of The United 
States v. Davis, 6 Blatchf. 446. The prisoner was tried 
for the crime of perjury. During the opening of the 
case he commenced interrupting the district attorney, 
and persisted in denying his statements in a loud 
voice, although admonished by the court to refrain. 
“The action of the prisoner’’— quoting from the de- 
cision — *“‘ continuing to be such as to make it impos- 
sible to proceed in the trial with due decorum, he was 
ordered to be removed frum the court-room.by the 
marshal, and to be detained in an adjoining room, with 
the liberty of access for his counsel.”’ 

The next day the prisoner was permitted to be 
present at the trial, which proceeded without further 
disturbance, he having concluded to comply with the 
condition upon which he held the right. He was con- 
victed; and on a motion in arrest of judgment, and 
for a new trial, the prisoner's exclusion from the room 
was assigned as error. Judge Benedict, iv his opinion 
denying the motion, said among other things, ‘*The 
right of a prisoner to be present at his trial does not 
include the right to prevent atrial by unseemly dis- 
turbance. * * * It does not lie in his mouth to 
complain of the order which was made necessary by 
his own misconduct, and which he could at any time 
have terminated by signifying his willingness to avoid 
creating disturbance.”’ 

Judge Benedict was clearly right; and so might 
Judge Cox have excluded Guiteau from the court- 
room until he would yield becoming submission to the 
rules of court and the demands of decency. Had he 
made such an order, and enforced it with dignified 
firmness, Guiteau would undoubtedly have sub- 
mitted. 

The fact —if fact it be — that Guiteau acts as counsel 
for himself affords no warrant for his conduct, nor 
does it excuse the extraordinary indulgence of the 
court. A counseloris an officer of the court, and sub- 
ject to its rules and authority. 

The suggestion that Guiteau is permitted to make a 
disgusting exhibition of himself for the purpose of 
aiding the experts and the jury in deciding intelli- 
gently upon his mental condition, is not entitled to 
favorable consideration. In the first place it is by no 
means clear that such purpose is subserved by his con- 
duct. It may possibly give some aid to the experts; 
but it is a reflection upon their intelligence to suggest 
the necessity of such assistance. To an unscientific 
jury it cap only prove a source of confusion and per- 
plexity. They may mistake the excited and malig- 
nant outbursts of “devilish depravity,”’ or the gro- 
tesque antics of simulated insanity for the manifesta- 
tions of real mental alienation. 

But conceding for the argument that his self-revela- 
tions may aid in determining the plea of insanity, is 
the court justified in adopting such a method of trial? 
Where is the authority for it? By what rules is it 
governed, and what are its limitations? Would it be 
asafe precedent to establish? Manifestly not. On 
the contrary, its tendency is to dethrone law in the 
popular esteem, and to bring the administration of 
justice into contempt. 

It is a most unfortunate and deplorable thing that 
a tragedy which excited the sympathies of all civilized 
nations should terminate in a judicial farce which 
compels their contempt! 

Horace E. SMITH. 


ALBANY, N. Y., Dec. 21, 1881. 





TEMPORARY INJUNCTION MERGES 1N 
JUDGMENT. 
NEW YORK COURT OF APPEALS, NOVEMBER 22, 1881. 


GARDNER V. GARDNER. 


In an action of divorce, defendant was enjoined from doing 
certain acts until ‘‘ the further order of the court.” Held, 
that a judgment in the action was the further order of the 
court, and superseded the injunction, and the latter be- 
came merged in such judgment, even though the defend- 
ant had taken an appeal therefrom. 


PPEAL by defendant from an . rder of the General 
Term, affirming an order made in an action of 
divorce, after judgment, in proceedings for contempt, 
on the ground that defendant had disobeyed an order 
of injunction made while the action was pending and 
previous to judgment. Sufficient facts appear in the 
opinion. 


William G. Crea, for appellant. 
C. F. Whittemore, for respondent. 


Per CurtAM. The question presented upon this 
appeal is whether the injunction order granted prior 
to the judgment was in force at the time the alleged 
contempt was committed. By the termsof the order 
it was to continue in force until the further order of 
the court. No provision is made in the final judgment 
or order entered upon the referee’s report allowing 
alimony, continuing the injunction, nor was any refer- 
ence made in said judgment to the injunction, nor 
was any further or other injunction granted thereby. 

The claim of the appellant rests upon the theory that 
the injunction being unconditional and to continue in 
force only until a further order is made, no such order 
having been granted, it was abrogated by the final 
judgment. It is no doubt the general rule that the 
judgment should control; but the question to be de- 
termined upon this appeal is whether this principle 
applies wren the defendant has appealed from the 
judgment and refused to abide by its requirements. 
It is well settled that a judgment, until reversed, is 
conclusive between the parties to the record upon all 
matters directly adjudicated. So long as it is in force 
it must be deemed to have determined their respective 
rights, and the courts are bound to give effect to its 
determination. Fellows v. Heermans, 13 Abb. (N. 8.) 
1, 10. 

In the case at bar the judgment settled the rights of 
the parties and made provision for the payment of 
alimony amicably. It thus adjudicated upon the sub- 
ject of the controversy without containing any pro- 
vision by which the right to the possession and occu- 
pancy of the {premises was given to plaintiff. This 
certainly disposed of the injunction and provided for 
an allowance in its place for the plaintiff's maintenance 
and support. If the judgment covered the whole 
case, as is quite manifest, then it superseded the order 
of injunction and was a substitute for the same, and 
the order became merged therein. If the judgment 
was upheld plaintiff would be deprived of no rights, as 
security was given upon the appeal. That it might be 
reversed does not add to the plaintiff's right to uphold 
the injunction if it was abrogated thereby. There can 
be no question that the injunction was abrogated by 
the judgment, if no appeal had been taken, and the 
bringing up of such appeal cannot change its legal 
effecf upon any sound principle. The judgment 
might perhaps have provided for the plaintiff's occu- 
pation of the premises if the court had so determined, 
and as it did not so adjudge it must stand, subject to 
the application of legel rules as to its effect upon the 
rights of the parties. 

In the case of People v. Randall, 73 N. Y. 416, it was 
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held that when in proceedings supplementary to execu- 
tion au order was issued restraining athird person 
from disposing of property in his possession belonging 
to the judgment debtor ‘until further order in the 
premises,” an order appointing a receiver is such fur- 
ther order and the final order, and any restraint there- 
after desired should be inserted in that order. This 
decision is directly in point as the case involved the 
effect on the order. Some cases are cited by the re- 
spondent’s counsel as upholding a different doctrine, 
but upon an examination of them we are satisfied that 
they are not in conflict with the rule laid down, and 
they relate to actions where the injunction was the 
principal subject in controversy, and where it would 
be eminently proper for the court, pending an appeal, 
to interpose its power to command respect to its judg- 
ments and obedience to its authority. Sixth Ave. R. 
Co. v. Gilbert E. R. Co., 71 N. Y. 430; Erie Railway 
Co. v. Ramsey, 45 id. 637; Power v. Village of Athens, 
19 Hun, 169. 

It follows from the discussion had that the final 
judgment was the further order of the court, and the 
appeal taken therefore did not affect the same so as to 
restore or reinstate the injunction. 

The order appealed from should be reversed and the 
motion on which the same is founded be denied with 
costs. 

All concur except Miller, J., not voting. 


a 


IMMUNITY OF WITNESS FROM PROCESS. 


VERMONT SUPREME COURT, FEBRUARY, 1881. 


In RE HEALEY.* 


A., a resident of New York, had pending in a Vermont County 
Court a suit in the name of another person against B., and 
came into Vermont for the sole purpose of testifying in 
said suit, and was a material witness, and as such and as 
party plaintiff in interest was in attendance at the trial. 
Within twenty minutes after A. left the court room B. 
caused a summons to be served on him in asuit in B.'s 
favor against A., returnable before a Vermont justice of 
the peace for substantially the same claim B. had pleaded 
in defense to the suit against him by A. Held, that B. 
was guilty of contempt of court, and an order was made 
committing him, unless he discontinued said suit brought 
by him. 

ETITION by William Healey that the service of 
process inasuit brought by one Howe against 
him be adjudged a contempt of court. The facts ap- 
pear in the opipion. The case was tried in the Wind- 
ham County Court. 


£. J. Ormsbee and A. F. Walker, for petitioner. 


J.J. Wilson, for respondent. 


Veazey, J. William W. Healey, of Danville, N. Y., 
aman of financial responsibility, and good standing, 
became by purchase the owner of two promissory 
notes, one against the defendant Howe, and the other 
against another party, both residents of Vermont. 
These notes not being paid when due, Healey sent 
them to the petitioner, Ormsbee, an attorney, for col- 
lection ; and he brought suit on them in his own name, 
but for the benefit of Healey; and these suits were 
pending and came on for trial in this court at the Sep- 
tember Term, 1880. Healey was a material witness in 
said suits, and was in attendance at the said trial asa 
witness and as the party plaintiff in interest, though 
not in name; and testified as such witness, and was in 
the State for no other purpose. The trial of said cause 
was had on the forenoon of the 12th day of October; 
and within twenty minutes after said Healey left the 
court-room after so testifying, and within a few rods 


*Appearing in 53 Vermont Reports. 








of it, and while on his way to his hotel, and before a 
decision had been rendered, and before the leaving of 
any train by which said Healey could have returned 
to his home in the State of New York, the defendant 
Howe, through his attorney, caused process of sum- 
mons to be served on Healey in a suit in favor of the 
defendant against Healey, returnable before a justice 
of the peace in Sharon, Windsor county, on the Ist 
day of November, 1880, demanding $200 damages for 
an alleged conspiracy the same as alleged in the de- 
fendant’s plea in said cause in this court. Whereupon 
this petition was brought charging the facts, and mo- 
tion was made that this court take notice of the same 
as of a contempt of this court. 

It has long been a well-settled rule of law that all 
persons who have any relation to a cause which calls 
for their attendance in court, and who attend in the 
course of that cause, though not compelled by process, 
are for the sake of p»blic justice protected from arrest 
in coming to, attending upon and returning from the 
court. Tidd’s Prac. 196; 1 Greenl. Ev., §§ 316, 317, 318, 
and cases cited. This protection is granted for the sake 
of public justice. 

The question has often been raised whether the 
remedy would be the absolute setting aside of the 
process in case of arrest, or in other words, whether 
the immunity extends to process of summons. |i 
case of a resident suitor or witness, the authorities 
differ. In the case of a non-resident suitor or witness, 
the weight of authority is to the effect that the immu- 
nity is absolute from the service of any process, unless 
the case is exceptional. Person v. Grier, 66 N. Y. 124; 
Norris v. Beach, 2 Johns. 294; Sanford v. Chase, 3 
Cow. 381; Hopkins v. Coburn, 1 Wend. 292; Seaver v. 
Robinson, 3 Duer, 622; Merrill v. George, 28 How. Pr. 
331; Van Lieww v. Johnson, not reported, but referred 
to in Person v. Grier, supra; Bridges v. Sheldon, Fed. 
Rep., May 31, 1881, p. 36; Halsey v. Stewart, 1 Southy, 
366; Miles v. McCullough, 1 Binn. 77. In Hall’s case, 
1 Tyler, 274, the court say that a writ of protection 
which neither establishes nor enlarges the privilege, 
but merely sets it forth and commands due respect to 
it, suspends all civil process. In the above causes and 
others the proposition is announced in various forms, 
but in substance that this immunity is one of the ne- 
cessities of the administration of justice. The lan- 
guage of Wheeler, J., in Bridges v. Sheldon, supra, is: 
‘“*A party who could not attend to his suit without 
being liable to such service would be under personal 
restraint from which those engaged in the administra- 
tion of justice have a right to be free.” In Person v. 
Grier, Allen, J., says: **‘Courts would often be em- 
barrassed if suitors or witnesses, while attending court, 
could be molested with process. Witnesses might be 
deterred and parties prevented from attending; and 
delays might ensue and injustice be done.” In Sanford 
v. Chase, the court say: “The privilege of a witness 
should be absolute.”’ 

The provision of our statute is: ‘‘ Any party or wit- 
ness * * * shall not be liable to be arrested or im- 
prisoned or detained * * * .”? Has this limited 
the power of the court to interfere? It seems to me 
not. Asstatéd by Wheeler, J., in Bridges v. Sheldon, 
supra, and in other cases, “ this privilege arises out of 
the authority and dignity of the court where the cause 
is pending, and protection against the violation of the 
privilege isto be enforced by that court and will be 
respected by others.’”’ Huwrst’s case, 4 Dall. 387. He 
also says: ‘‘The proceeding rests upon the idea that 
what was done was a contempt which the court should 
punish.’ In Thinder v. Williams, 4 T. R. 377, it is sa‘d 
that the discharge of the party privileged is founded 
on the contempt of the court by arresting him while 
giving his necessary attendance upon it. It is deemed 
as a coutempt to serve process upon a witness, even by 
summons, if it is done in the immediate or construct- 
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ive presence of the court upon which he is attending. 
1 Greenl. Ev., § 316; Cole v. Hawkins, Andrews, 275; 
Blight v. Fisher,1 Peters, C. C. 41; Miles v. McCul- 
lough, supra ; see also, Montagu v. Harrison, 91 Eng. 
Com. Law (3 C. B. N. 8S.), 291. 

The act of Howe weuld have been a plain disobedi- 
ence of the order of this court if it had caused a sub- 
poena to be served upon Healey and had given him a 
writ of protection. The case stands, as before shown 
bythe authorities cited, precisely the same without 
such subpoena and writ. The protection does not 
depend upon the writ. It.grows out of the privilege 
which the law has established. It constitutes a con- 
tinuing order. Moreover, it has been held that pun- 
ishment of a party for contempt is sometimes a 
remedial process to which the opposite party is en- 
titled, though it may not be necessary for the vindica- 
tion of the authority of the court. Howard v. Durand, 
36 Ga. 346. 

Our statute was first enacted before imprisonment 
for debt was abolished, and when service by arrest 
was common. It was not intended to restrict the right 
of courts to punish for contempt or properly protect 
the administration of justice. In the exercise of the 
power vested in courts to punish for contempt they 
should proceed with great caution, and especially ina 
case of this kind, with a view to promote, not defeat, 
justice. 

Under the law as established in New York, the State 
of the residence of Healey, a resident of Vermont be- 
ing in that State under the circumstances that Healey 
was here, would be absolutely protected. Person v. 
Grier, supra. While the parties were trying in this 
court the very issues that would be involved in the 
justice suit, and when Healey was here for the sole 
purpose of testitying in this court, Howe seized upon 
the opportunity to entangle him in further litigation 
upon the same question before another court in a dis- 
tant part of the State. It is difficult to see how this 
would promote justice, or to see any other purpose 
than to harass and annoy Healey. It does not appear 
that Howe has not had his day in court fairly, or that 
he has not had all the berefit which the law can give 
him, oreven that he could reasonably expect a differ- 
ent result before another just court. Upheld, his pro- 
ceeding would tend to deter witnesses from coming 
here from another State to testify. Its tendency gen- 
erally would be to obstruct the administration of jus- 
tice. Healey had a right to be here unmolested by 
such process, not on his own account, but because the 
privilege is established in lawin order that courts may 
not be obstructed in the administration of justice. As 
stated in some of the earlier cases, the privilege of the 
witness was not considered the privilege of the person 
attending, but of the court which he attends. Cameron 
v. Lightfoot, 2 W. Bi. 1190. Healey’s presence was 
deemed essential, and so far as appears was essential 
to a just determination of the cause. No proper mo- 
tive seems to have inspired Howe’s act, but the reverse. 
The authorities cited abovo and other cases establish 
that the service upon Healey was under the circum- 
stances an act in contempt of this court. Whether 
regarded as an act in violation of the order of the 
court, or as an act interfering with the administration 
of thecourt, it was not essential in order to be a 
contempt that it be done in the immediate presence 
of the court. See authorities supra; also, 11 East, 
439; 2 Bl. Rep. 1, 113; Gibb case, K. B. 308; 1 
Cranch, C. C. 287; Strange, 1094; 2 Bish. Cr. L., § 
252. 

If the writ had been made returnable to this court, 
where the former motion was pending, it would 
have been dismissed on motion. The court would not 
have taken jurisdiction of a party whose rights were 
thus invaded. It would be in effect a withdrawal 
of the shield and protection which the law uniformly 





gives to witnesses. As the court cannot exercise 
authority directly over the justice case, it ought to 
apply the only remedy left, which is to punish Howe 
for his contempt. 

It is therefore adjudged, that unless the defendant 
Howe discontinues said justice suit at the next term 
of Windsor County Court, to which it has been ap- 
pealed, he pay a fine of $30 to the clerk for the 
State of Vermont, and that he be committed until 
said order be complied with and said suit discon- 
tinued. 


OVERSEER OF MINERS PERFORMING WORK 
OR LABOR UNDER LIEN LAWS. 
UNITED STATES SUPREME COURT, NOV. 21, 1881. 


FLAGSTAFF SILVER MINING Co. vy. CULLINS. 


An overseer and foreman of a body of miners, who plans and 
personally superintends and directs the work of the mine, 
the miners doing the manual labor, performs ‘“‘ work and 
labor’’ so asto entitle him to a lien on the mine, undera 
statute giving a lien to one “who shall perform any work 
or labor upon any mine.”’ 


N error to the Supreme Court of the Territory of 
Utah. The opinion states the case. 


Woops, J. George Cullins, the defendant in error, 
brought suit against the Flagstaff Silver Mining Com- 
pany of Utah, the plaintiff in error, in the District 
Court of the Third Judicial District of the Territory 
of Utah, to recover wages which he claimed to be due 
him from the defendant in error for services rendered 
it, and to subject its property to alien therefor in his 
favor, which he claimed attached by virtue of the 
statute of the Territory. The statute declared as 
follows: 

“Any person or persons who shall perform any 
work or labor upon any mine or furnish any materials 
therefor in pursuance of any contract made with the 
owner or owners of such mine or of any interest 
therein, shall be entitled to a miner’s lien for the pay- 
ment thereof, upon all the interest, right and property 
in such mine by the person or persons contracting for 
such labor or materials at the time of making such 
contract. Said lien may be enforced in the same man- 
ner and with the same effect as a mechanic’s lien, as 
provided by the laws of Utah.’”’ Compiled Laws of 
Utah, § 1221. 

The answer of the mining company denied that any 
thing save a small balance was due the plaintiff, and 
denied that the statute of the Territory gave hima 
lien on its property for the sum due him. 

The case was submitted to the District Court upon 
the issues of fact as well as of law. The court found 
that the defendant below was a corporation organized 
under the laws of Great Britain, and at the time the 
services of the plaintiff below were rendered was the 
owner of and engaged in working a mine called 
the Flagstaff Mine, situate in Salt Lake county, in the 
Territory of Utah, and that one J. N. H. Patrick was 
its general agent and the manager of its mining and 
smelting business in America. 

The court further found ‘“‘that on or about the 14th 
day of December, 1873, the said company, by said J. 
N. H. Patrick, its agent, for that purpose duly author- 
ized, employed the plaintiff for an indefinite time 
thereafter to direct the work in its said mine, and with 
authority to employ and discharge miners, and pro- 
cure and purchase supplies for working said mine, and 
that it was the duty of the plaintiff, by virtue of said 
employment, to plan, oversee and direct the work in 
said mine, direct the shipping of ore, and generally to 
control and direct the actual working and development 
of the mine; that the plaintiff, while in the employ- 
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ment of said company, performed said duties, and in 
the performance thereof did some manual iabor.”’ 

The court also found that at the commencement of 
the suit there was due the plaintiff from the mining 
company, for wages earned by him under said employ- 
ment, the sum of $1,530, for which sum the court gave 
judgment, and declared it to be a lien upon the mining 
company’s mine. From this judgment an appeal was 
taken to the Supreme Court of the Territory, by which 
it was affirmed. 

This writ of error is prosecuted to reverse the judg- 
ment of the Supreme Court. 

The plaintiff in error alleges that the District Court 
of the Territory erred in declaring the judgment in 
favor of the defendant in error to be alien on its mine, 
and that the Supreme Court of the Territory erred in 
affirming that decision, The precise question pre- 
sented by the writ of error is whether the services 
found by the District Court to have been performed 
by the defendant in error, for the mining company, 
were such ‘‘ work and labor”’ as under the statute of 
the Territory entitled him to alien therefor upon the 
mine. 

Statutes giving liens to laborers and mechanics for 
their work and labor are to be liberally construed. 
Davis v. Alvord, 94 U. 8. 545. The finding of the Dis- 
trict Court makes clear the character of the services 
rendered by defendant in error. He was not the gene- 
ral agent of the mining business of the plaintiff in 
error. That office was filled by Patrick. He was not 
acontractor. The services rendered by him were not 
of a professional character, such as those of a mining 
engineer. He was the overseer and foreman of the 
body of miners who performed the manual labor upon 
the mine. He planned and personally superintended 
and directed the work, with a view to develop the 
mine and make it a successful venture. He appears 
from the findings to have performed duties similar to 
those required of the foreman of a gang of track hands 
upon a railroad, or a force of mechanics engaged in 
building a house. Snch duties are very different from 
those which belong to the general superintendent of a 
railroad, or the contractor for erecting a house. Their 
performance may well be called work and labor; they 
require the personal attention and supervision of the 
foreman and occasionally in an emergency, or for an 
example, it becomes necessary for him to assist with 
his own hands. Such duties cannot be performed 
without much physical exertion, which while not so 
severe as that demanded of the workmen under the 
control of the foreman, is nevertheless as really work 
and labor. Bodily toil as wellas some skill and knowl- 
edge in directing the work is required for their success- 
ful performance. We think that the discharge of such 
duties may well be called work and labor, and that the 
District Court rightfully declared the person who per- 
formed them entitled to a lien, under the law of the 
Territory. 

We have examined all the cases cited by the plaintiff 
in error. None of them seem to be inconsistent with 
the views we have expressed. They decide that an 
architect and superintendent of a building; that a 
person employed to cook for men engaged in construct- 
ing a reservoir; that a contractor for the building of a 
railroad, or the erection of a house; that an agent 
employed to disburse money and pay off the hands 
who are building a house; that the assistant chief 
engineer of a railroad company, are not, under laws 
similar to the statute of Utah, entitled toa lien for 
their services. Fousher v. Grigsby, 12 Ky. (Bush) 75; 
McCormick v. Los Angelos Water Co., 40 Cal. 185; 
Aikin v. Wasson, 24 N. Y. 482; Blakey v. Blakey, 27 
Mo. 39; Caldwell v. Bower, 17 id. 564; Brockway v. 
Innes, 39 Mich. 47; Peck v. Miller, id. 594. 

The case which comes nearer supporting the conten- 
tion of plaintiff in error than “any other cited by him 





is Smallhouse v. The Kentucky, etc., Co., 2 Mont. 443. 
But in that case the court says, that ‘‘ from the nature 
of the plaintiff's employment, as averred by himself, 
it does not appear that he was au architect or laborer, 
or that he labored directly in the construction of the 
buildings, but rather that he was employed by tho 
corporation ata fixed salary to manage and superin- 
tend its affairs at the place named.”’ This case is fairly 
distinguishable from the one now under consideration, 
but even if it fully supported the contention of the 
plaintiff in error, is entitied to no more weight than 
the decision of the Supreme Court of Utah in the 
present case. 

Views similar to those we have expressed were de- 
clared by Williams, C. J., in Willamette Falls Co. v. 
Remick, 1 Oregon, 169, and by the Supreme Court of 
Nevada in Capon v. Strout, 11 Nev. 309. ‘ 

It is somewhat difficult to draw the line between that 
kind of work and labor which is entitled to a lien, and 
what is mere professional or supervisory employment, 
not fairly to be included in those terms. Some courts 
have held, under laws similar to those of the Territory 
of Utah, that an architect who furnishes plans and 
superintends the erection of a building, acquires a lien 
thereon, as for work and labor. Stryker v. Cassiday, 
76N. Y.50; Mutual Benefit Life Ins. Co. v. Rowand, 
26 N. J. Eq. 389; Jones v. Shawhan, 4 W. &S. (Penn.) 
257; Bank of Pennsylvania v. Gries, 35 Penn. St. 423; 
Knight v. Morris, 13 Minn. 473. 

It is not necessary in this case to go so far as these 
decisions would warrant. But we are clearly of opin- 
ion that upon the facts found by the District Court the 
defendant in error, under the statute of Utah, was 
entitled to alien upon the mine to which his services 
were applied. The judgment of the Supreme Court 
of Utah must therefore be affirmed. 


~>——_—_——— 


DAMAGES ON BREACH OF CONTRACT TO 
FURNISH STABLE ROOM. 


ENGLISH COURT OF APPEAL, JUNE 17, 1861. 


McMaAnon vy. Freup. 45 L. T. Rep. (N. 8.) 381. 


The plaintiff hired certain stables of the defendant, in order 
to put some horses there which he wished to dispose of at 
a fair held in the town. Soon after the horses arrived 
they were turned out of the stables in consequence of the 
defendant having also let the stables to another person, 
and as the defendant did not supply the plaintiff with 
other accommodation for the horses, the plaintiff was 
compelled to obtain it elsewhere. The plaintiff claimed 
damages for the breach of contract, and alleged that the 
horses were injured by being thus suddenly turned out of 
the stables and exposed to the weather while he was seek- 
ing other stables for them. The jury gave him 25l. for the 
loss consequent on his not having the use of the stables, 
and 501. for the injury to the horses. Held (reversing the 
judgment of Fry, J.), that the plaintiff was entitled to the 
damages for the injury to the horses. Hobbs v. London 
and South-Western R. Co., 32 L. T. Rep. (N. 8.) 252; L. 
Rep. Q. B. 111, questioned and distinguished. 


PPEAL by the plaintiff from the judgment of Fry, 
J., on further consideration (reported 44 L. T. Rep. 
[N. S.].175). 

The Plaintiff was a horse dealer in Ireland, and the 
defendant a hotel keeper at Rugeley, in Staffordshire. 
In May, 1880, the plaintiff wrote to the defendant ask- 
ing for stalls for his borses during the horse fair then 
about to be held at Rugeley ; the defendant replied that 
the plaintiff could have the stalls. The plaintiff sent a 
cheque, and the defendant replied that he would keep 
him certain specified stables. 

The plaintiff arrived at Rugeley with his horses the 
day before the fair began, having previously advised 
the defendant that he might be expected about that 
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time. On his arrival he found the stables occupied by 
horses belonging to other persons, but they were re- 
moved by the defendant's servants, and the plaintiff's 
horses were put in their places. The horses were then 
stripped of their bandages and clothing, for the pur- 
pose of being cleaned, but shortly afterward they were 
turned out and other persons’ horses put in their place. 
A servant of the defendant assisted in turning the 
plaintiff's horses out of the stables. 

The plaintiff then demanded that room should be 
made for his horses, but this was not done, and he then 
discovered that the defendant had not reserved the 
stalls for him, but had let them to other persons. The 
plaintiff was therefore obliged to seek other stables, 
and after some trouble obtaived some outside Rugeley, 
but could not obtain the necessary accommodation in 

* the town itself. 

While the plaintiff was engaged in finding accommo- 
dation the horses were kept standing exposed to the 
weather, and four of them caught cold, which depre- 
ciated their value. 

At the trial before Fry, J., at the assizes at Chester, 
the jury found that the plaintiff's horses caught cold 
in consequence of the defendant’s breach of the con- 
tract, and assessed the damages at 50/. They also 
awarded the plaintiff 25/. in respect of the loss occa- 
sioned by his not having the use of the defendant’s 
stables for the fair. 

Fry, J., heard the case argued on further considera- 
tion, and gave judgment, holding, on the authority ot 
Hobbs v. The London and South- Western Railway Co., 
82 L. T. Rep. (N. 8.) 252; L. Rep., 10 Q. B. 111, that the 
damages for injury to the horses by catching cold were 
too remote, and that the plaintiff was only entitled to 
recover 25l. 

The plaintiff appealed. 





BRAMWELL, L. J. This is an embarrassing case, 
and even now I do not know the facts accurately. 
This however is clear, the plaintiff's horses were re- 
ceived into the defendant’s stable ; then another person 
turned them out of the stable, and stood at the stable 
door with a pitchfork to prevent their being put in 
again. It appears that the defendant was a party to 
these proceedings, or at least ratified them. Who 
kept the horses’ clothing when they were turned out 
(for they were not turned out with their clothing on 
them) does not appear, nor does it appear that any 
application was made for the clothing. The horses 
being unclad stood in the defendant’s yard while the 
plaintiff was looking for other stables forthem. Ac- 
cording to the finding of the jury the plaintiff did not 
act unreasonably in doing what he did. The horses 
caught cold, and the damage thereby caused to the 
plaintiff has been estimated by the jury at 501. I do 
not know whether possibly the horses caught cold in 
consequence of being suddenly turned out of a warm 
stable;if it were so I do not think the defendant 
would be liable; but I do not think the evidence points 
tothis. I think the effect of the evidence is that the 
horses caught cold in consequence of having remained 
for three hours in the defendant’s yard while the 
plaintiff was engaged in trying to find stabling accom- 
modation forthem. I find a difficulty in saying that 
the defendant is liable. It seems to me to be like the 
case of the cabman (Cluyards vy. Dethick, 12 Q. B. 439), 
which has been referred to in the argument, where'‘the 
action was held to be maintainable. I think that 
decision was wrong, for the criterion is not whether 
the plaintiff behaved reasonably. He may have be- 
haved reasonably under the circumstances, just as it 
may be said that a man who leads a forlorn hope be- 
haves reasonably. But in this case the plaintiff might 
have had the horses led about while he was looking for 
other stables for them,but he chose to leave,them stand- 
ing in the yard, aud the result is that they caught cold. 


I think that if the question were left to my unassisted 
judgment I should come to the conclusion that the 
plaintiff was not entitled to these damages; but know- 
ing that my learned brothers are of a different opinion 
I will not dissent from their judgment. I wish to say 
one word as to the case of Hobbs v. London and S. W. 
R. Co., 32 L. T. Rep. (N. 8.) 252; L. Rep., 10 Q. B. 
lll. I think that decision does not govern the present 
case. Suppose a person in the position of the plaintiffs 
in that case had put his foot in a hole in the dark and 
injured himself, I should doubt if he could not re- 
cover, and so if he caught acold through having to 
walk home at night; but it would be otherwise if he 
were attacked and robbed by footpads on his way 
home. The question in all these cases is, was the 
mischief caused by the defendant’s breach of con- 
tract? Here what happened could not have happened 
but for the breach of contract. Therefore, I will 
not dissent from the judgment of the other members 
of the court, but agree that the appeal must be al- 
lowed. 


Brett, L. J. Since the decision in Hadley v. Baz- 
endale, 9 Ex. 341; 23 L. J. 179, Ex., the question 
whether damage is too remote has in my opinion been 
one of the greatest difficulty. According to the rule 
in Hadley v. Baxendale it must be considered, first, 
whether the damage was the necessary consequence of 
the breach of contract, and then whether it was the 
probable consequence, and then whether it might 
reasonably be in the contemplation of the parties. 
The last two questions are really matters of fact, but 
the courts have to decide them as questions of law. 
The question here is, did the fact of the horses 
catching cold come within any part of the rule? It 
was not the necessary consequence of the defendant’s 
breach of contract, but I should certainly say that it 
was the probable consequence if I had to decide the 
question, and I think it follows that it might reasona- 
bly have been in the contemplation of the parties. 
Here the jury found that the contract had been 
broken, and that the result of the breach was the dam- 
age which the plaintiff suffered. We are asked to say 
that this is unreasonable, and that the question ought 
not to have been left to the jury. Now let us consider 
the facts. The plaintiff brought his horses over from 
Ireland; he took stabling for twelve horses at Rugley, 
and arrived at Rugley during fair time, and went into 
the stables, the horses then having their clothes on. 
The defendant had let the stables to another man 
before the plaintiff's arrival, and the other man’s 
horses were in the stables when the plaintiff arrived; 
thereupon the plaintiff turned those horses out and 
put his own horses into the stables. Afterward the 
man who owned the other horses returned, and with 
the assistance of a servant of the defendant he turned 
the plaintiff's horses out of the stables, and put his 
own horses in. No other stabling could then be found 
for the plaintiff's horses. The defendant knew that 
these horses had been brought by rail to the fair, and 
they were turned out hot from the stable. Any one 
who knew any thing about horses would have known 
that there wasa great probability that they would 
eatch cold. So far from thinking as matter of law 
that this is not a probable consequence, I am con- 
vinced as matter of fact that it is. Then there is the 
decision in Hobbs v. London and S. W. R. Co., which 
it is contended governs this case. As to that decision 
I can only say that if I acquiesce in it I cannot bring 
my mind to agree with it. There aman took tickets 
for himself and his wife bya midnight train to Hamp- 
ton Court; his house was two miles off from Hampton 
Court; he was taken to Esher, which was between 
four and five miles from his home; could get no con- 
veyance, and he and his wife had to walk home at 





night in the rain; his wife caught cold, and the judge 
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said that was not the natural consequence of the rail- 
way company’s breach of contract. Why was the 
damage there too remote? Take the case of lodgings. 
Suppose the landlord turned his lodger out ona cold 
night in her nightgown ; would it not be such a natural 
consequence as to make him liable if she were to catch 
cold? If he used the least force, and she died, he 
would certainly be charged with manslaughter. If 
Esher were known to be a good station, and there had 
been accommodation at the station which the plaint- 
iffs might have availed themselves of, it would have 
been their own fault if they had not done so; but 
there was no such accommodation at the station, they 
walked, and the wife caught cold. The judges, as a 
matter of fact and opinion, decided that this was so 
unnatural a consequence of the railway company’s 
breach of contract that the question could not even be 
left to the jury. I confess I cannot bring my mind to 
the same conclusion. Here however there is a differ- 
ence. People do walk home at night and not catch 
cold; it is not nearly so inevitable a consequence as 
that horses should catch cold if turned out as these 
were. There isa difference between turning horses 
out at night after a hot journey and leaving people to 
walk home at night. Still Hobbs v. London and S. W. 
R. Co. is so near the line that in any other case, unless 
the circumstances were exactly the same, I should 
distinguish it. [am therefore of opinion that the ap- 
peal ought to be allowed, and in so deciding we are not 
overruling Fry, J., except in mere form, for he only 
yielded to the decision of the Queen’s Bench in Hobbs 
v. London and S. W. R. Co., and his own opinion 
was that tho plaintiff was entitled to these damages. 


Corton, L. J. I am also of opinion that the plaintiff 
is entitled to recover. The jury have found that the 
cold which the plaintiff's horses caught was the result 
of their being turned out of the stable. It is said in 
Hobbs v. London and S. W. R. Co. that it is almost 
impossible to lay down a definite line as to remoteness 
of damage. Blackburn, J., says “it is something like 
having to draw a line between night and day; there is 
a great duration of twilight when it is neither night 
nor day.” The rule has been stated to be tbat the 
injury must be one that may fairly have been contem- 
plated as the possible result of a breach of the con- 
tract. I cannot agree to that statement, for the parties 
to the contract do not contemplate a breach of it. I 
should rather say the question would be, is ita natural 
or probable result of the breach? It was said in Hobbs 
v. London and S. W. R. Co. that catching cold was an 
accident. In my opinion it cannot be called an acci- 
dent in the sense to which I have referred. The ques- 
tion is, was this the probable result, without accident, 
of the defendant’s breach of his contract? It seems to 
me that when the defendant broke his contract and 
turned the horses out it ought to have been in his 
contemplation that they might catch cold. It has been 
said that this result was attributable mainly to the 
horses standing without their clothing; but if that is 
so the servant of the defendant helped to turn them 
out, and for this the defendant would be responsible. 
I think the plaintiff's conduct was reasonable, as re- 
gards the defendant, in leaving the horses where they 
were, and not walking them about. I think therefore 
that this was the probable result of the defendant's 
breach of contract, for which he is answerable, as well 
as for the other damage which the plaintiff has suf- 
fered. The other Lords Justices have distinguished 
this case from Hobbs v. London and S. W. R. Co., and 
therefore I will not minutely examine that decision ; 
but it must not be taken that I agree wh it. Per- 
haps, as a decision of fact, it may have been right, but 
I cannot say that the injury was not the probable 
consequence merely because other people might not 
catch cold if placed in the same position. The injury 





need not be a necessary consequence of the breach of 
contract. 
Appeal allowed ; judgment for the plaintiff for 75l. 
damages. 
_—_>_—_—_ 


RIGHT OF WAY UPON CONVEYANCE OF 
ONE OF TWO ADJOINING CLOSES. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, JUNE 21, 1881 


BARKSHIRE V. GRUBB, 45 L. T. Rep. (N. 8.) 383. 


Where the owner of two adjoining closes of land grants one 
of them “ together with all ways now used ”’ therewith, and 
there is an existing path in actual use leading through the 
close retained to the other, a right of way over the path 
will pass to the grantee, though the path did not exist 
prior to the unity of possession. 


N 1863 Mrs. Grubb, who was the equitable tenant for 
life of certain freehold property near Maidenhead, 
died, and her four children, William Grubb, Elizabeth 
Barkshire (then Elizateth Martin), Thomas Grubb, and 
Mary Andrews became equally entitled in equity to 
the property. 

A verbal agreement was come to between them that 
Mary Andrews should receive the sum of 50/., Thomas 
Grubb a part of the freehold property, and the other 
part, consisting of a double cottage and two gardens, 
one belonging to each part of the cottage, should be 
divided between William Grubb and Elizabeth Martin, 
the former taking the cottage and garden nearest the 
road, and the latter that further from the road. 

On the 5th November, 1863, a deed was executed for 
the purpose of carrying this agreement into effect. 
The premises assigned to Thomas Grubb were con- 
veyed to him, but the double cottage and gardens 
attached, instead of being conveyed as to the respective 
shares for the benefit of William Grubb and Elizabeth 
Martin, respectively, were conveyed as to one undi- 
vided moiety to the use of William Grubb, and as to 
the other, to the use of a trustee for Elizabeth Martin. 

From that time William Grubb occupied one cottage 
and garden, and Elizabeth Martin and her husband, 
Thomas Martin, occupied the other down to the death 
of the latter in 1869. Mrs. Martin continued to live 
there, and in 1874 married James Barkshire. 

At the time of the agreement in 1863 the only mode 
of access from the road to the cottage of Elizabeth 
Martin was a gravel path across the land of William 
Grubb, and as he afterward blocked this path up and 
refused to allow her to use it, she commenced this 
action. The defendants were William Grubb, James 
Barkshire, the plaintiffs husband, and her trustee, 
William Malyn. She claimed to have the property 
partitioned, and to have the deed of the 5th November, 
1863, rectified, in order to carry out the previous agree- 
ment. 

From the evidence it appeared that the gravel path 
over William Grubb’s garden had existed previously 
to the family arrangement in 1863, for the division of 
the property; that except by this path the plaintiff 
had no other access from the road, her part of the 
prvperty being shut off from it by the property of the 
defendant William Grubb, and contiguous on all other 
sides to property of strangers; that the path was used 
for some time as the only way to the plaintiff's prem- 
ises, but the defendant having asserted a right to close 
it, the plaintiff, after a time, for the sake of peace, 
bought a right of way over another person’s property. 


Fry, J., stated the facts, and said: The question is, 
in such an executory agreement, and with such facts 
as I have stated in respect of the road leading up to 
the cottage to be taken by the ;’- ‘tiff, how ought the 
conveyance to be frau..d? (Ought is or ought it not to 
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contain a conveyance of a right of way over the gravel 
path? In my opinion it clearly ought to be taken with 
such agrant. In the first place the contract is execu- 
tory, and in construing it the court will have regard to 
the existing facts affecting the land at the time of the 
contract; it could not exclude from consideration the 
fact of the gravel path being the way actually used up 
to the house. Further, I must observe that I find 
there was, according to the evidence, at that time no 
other path leading to the house, and it was in fact the 
only access there, and there could not well be any 
other path, because on all sides the land was sur- 
rounded either by the garden of the other part of the 
cottage or the land of strangers; it did not abut on 
any highway. Therefore I should say the right of way 
ought to be granted. But I will carry the investiga- 
tion further. I will suppose that the agreement was 
that the conveyance should contain the usual general 
words, and it remained to be inquired whether those 
general words would pass the right of way. I think 
among the general words would be “all ways now used 
with the premises,’’ and if those words had been in- 
serted the simple inquiry would have been, was that a 
way then used? If so, the way passed; if not, it did 
not. Asa matter of fact, I have already found that it 
was used. The authorities on the subject go back to 
an early time. In Comyn's Digest, under the head 
“Chemin,” (5th ed. by Hammond), p. 58, I find this 
passage: ‘“‘ [f a man seized of Blackacre and Whiteacre, 
use a way through Whiteacre to Blackacre, and after- 
ward grants Blackacre with all ways, etc., this way 
through Whiteacre shall pass to the grantee.” The 
same rule prevailed in the case of Kooystra v. Lucas, 
in the year 1822. There Holroyd, J., said this (5 B. & 
Ald. 834): ‘ By the lease certain premises delineated 
in the plan in the margin thereof, comprising a part of 
Sprang’s dairy, were demised to the plaintiff, together 
with all ways thereto belonging or appertaining or 
therewith, or with any part thereof used or enjoyed. 
The way in question was a way used and enjoyed with 
a part of the demised premises. It therefore passed 
to the plaintiff by the very words of the lease.’”’ Those 
authorities seem to me clear were it not for two 
latter ones, which I venture to think unfortunately 
introduced a doubt into the law. The two cases of 
Thomson v. Waterlow, 18 L. T. Rep. (N. 8.) 545, and 
Langley v. Hammond, id. 855, give countenance to the 
proposition that ‘‘where a way has existed of right 
over property B. to property A., and the properties 
come into the same possession, a grant of or with all 
ways now or heretofore used will pass the right of way; 
but where after unity of possession only the way has 
been used, such general words will not pass it.’’ I ask 
myself upon what principle such a distinction can ex- 
ist. Is not the right within the very words of the 
description? But any doubt arising from those cases 
appears to be displaced by the two subsequent cases of 
Kay v. Oxley, 33 L. T. Rep. 164; L. R., 19 Q. B. 360, 
and Watts v. Kelson, 24 L. T. Rep. (N. 8.) 200; L. R., 
6 Ch. App. 166, which appear to revive the earlier law. 
In Kay v. Oxley, Lord Blackburn said (L. R., 10 Q. B. 
367): “It cannot make any difference in law, whether 
the right of way was only de facto used and enjoyed, 
or whether it was originally created before the unity 
of possession, and then ceased to exist as a matter of 
right, so that in the one case it would be created as a 
right de novo, in the other merely revived.’”” And in 
Watts v. Kelson, an earlier authority in point of date, 
the judges in the Court of Appeal seem to have taken 
exactly the same view. The judges in the course of 
argument asked whether it would make any difference 
that the easemeut existed before the unity of posses- 
sion. Mellish, L. J., said (L. R., 6 Ch. App. 172): “I 
am not satisfied that if a man construct a paved road 
over one of his fields to his house, solely with a view 
to the convenient occupation of the house, a right to 





use that road would not pass if he sold the house sepa- 
rately from tha field;’’ and when he came to deliver 
his considered judgment he referred to Langley v. 
Hammond in this way (24 L. T. Rep. [N. S.] 211; L. 
R., 6 Ch. App. 174): ‘‘ We may also observe that in 
Langley v. Hammond, Bramwell, B., expressed an 
opinion in which we concur, that even in the case of a 
right of way, if there wasa formed road made over 
the alleged servient tenement, to and for the apparent 
use of the dominant tenement, a right of way over 
such road might pass by a conveyance of the dominant 
tenement with the ordinary general words.”’ I adopt 
that view. Ithink that where there are two closes 
one adjoining the other, and that on one a constructed 
way exists which is in fact used for the purpose of the 
other, and that the second close is granted with all 
ways now used, a right of way passes. And I have no 
doubt that on the true construction of this agreement 
the right of way ought to pass. 


——____—_—- 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSIGNMENT — OF ACCOUNT — HOW MADE— WHAT IS 
NOT SUFFICIENT. —In an action by an assignee for 
creditors, to recover the value of accounts due the 
assignor, allegedto have been assigned to defendant 
and collected by him to the amount of $600 after the 
assignment for creditors was made, the formal as- 
sigument of such accounts was found to have been 
made after the assignment for creditors. But before 
that took place assignor called at defendant’s store and 
left word there in the absence of defendant that he 
had assigned some accounts to him. It did not appear 
that the defendant accepted or assented to the assign- 
ment, or knew what accounts were attempted to be 
assigned until after the general assignment. Held, that 
there was not enough to establish an assignment be- 
fore the one made for creditors. It is not entirely 
clear how much must be done to make an effectual 
assignment of an account. Ford y. Stuart, 19 Johns. 
342; Doremus v. Williams, 4 Hun, 458; Archer vy. 
O’Brien, 7 id. 146; Gould v. Ellory, 39 Barb. 163; Rupp 
v. Blanchard, 34 id. 627; Hooker v. Eagle Bank, 30 N. 
Y. 83; Risley v. Phoenix Bank, 83 id. 318; Crocker v. 
Whitney, 10 Mass. 316; Dunn v. Snell, 15 id. 481. But 
the better opinion seems to be that an account may be 
sold like any other chattel, and that any agreement 
that will pass the title to a chattel will pass the title to 
an account. There must be a valid assignment or 
sale based upon a sufficient consideration, and if more 
than $50 worth is sold the statute of frauds must be 
complied with. In the case at bar the minds of the 
parties did not meet, and there was no delivery or 
payment. Judgment affirmed. Truax v. Slater. 
Opinion by Earl, J. 

[Decided Oct. 25, 1881.] 


CONSIDERATION — FOR INDORSEMENT. — An oral 
contract was made between the plaintiff bank and one 
Wooster, its debtor, to carry the indebtedness of 
Wooster for one year, which contract was to be per- 
formed on his part by his giving short paper, indorsed 
by two other persons, of whom defendant was not one, 
which paper the bank was to renew from time to time 
as it became due. During the year a note indorsed by 
defendant was givenin renewal of some of the paper 
given under this contract, which had become due. 
Held, that there was a sufficient consideration for de- 
fendant’s indorsement. The bank could have sued the 
prior paper when due, and proof of the agreement to 
carry the debt and that new notes had been tendered 
in renewal would not have been admissible to control 
the legal effect of the promise contained in the notes 
to pay at a fixed time. The bank might have been lia- 
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ble for a breach of the contract, but at most it would 
have coustituted a counter-claim only to the extent of 
the injury sustained by its breach. Judgment affirmed. 
National Bank of Gloversville v. Place. Opinion by 
Andrews, J. 

(Decided Oct. 25, 1881.] 


CONVERSION — WHAT CONSTITUTES DEMAND AND 
REFUSAL. — In an action for the conversion of lumber 
by defendant who held it as the bailee of one Peter, it 
was Claimed that there was no evidence of a demand 
by plaintiff for or refusal by defendant to give up pos- 
session of the lumber. The evidence given by defend- 
ant as a witness was to the effect that plaintiff, who 
was a stranger to him, called at the yard where the 
lumber was, and looked at the lumber and said it be- 
longed to him. ‘I told him Mr. Peter had taken it 
under charge and that it belonged to him, and he left 
itin my charge. I told him he could take it away only 
with an order from Mr. Peter.’’ Defendant also testi- 
fied that R., plaintiff's attorney, before the commence- 
ment of the action, called upon him in his client’s 
behalf. R. asked defendant if he owned the lumber, 
and he replied no. R. then asked defendant if he was 
willing plaintiff should go and take the lumber, and 
defendant told R. that he could not deliver it without 
an order from Mr. Peter. Defendant also testified 
that he refused to give consent to have the lumber 
taken away without an orderfrom Mr. Peter. Held, 
that there was sufficient evidence of a demand and re- 
fusal to sustain a finding of a jury that a demand and 
refusal took place. There wasa positive refusal within 
the doctrine of Rogers v. Weir, 34.N. Y. 463. It was 
there said that the servant as bailee may in good 
faith ask for time to inquire and opportunity to 
ascertain the facts, but must stand neutral and not 
assert title in himself or another. Defendant asserted 
title in Peter, and maintained possession under it, re- 
fusing to deliver it except under Peter’s order. There 
was here no technical or formal demand. But a de- 
mand need not bein any particular form. It is suffi- 
cient if the owner assert his title and in some manner 
his desire to reclaim his property. 1t need not be gruff 
or peremptory, and may even take the form of a ques- 
tion. If one says ‘‘This property is mine; will you 
allow me to take it away?’ and the answer is a re- 
fusal, if might justify the jury in finding a sufficient 
demand. Judgment affirmed. Tuttle v. Hazard. 
Opinion by Finch, J. 

(Decided Oct. 25, 1881.] 


EXECUTION —TO AUTHORIZE COLLECTION OF IN- 
TEREST, DIRECTION MUST BE GIVEN. — At common 
law a judgment has no interest. By 2 R.S. 364,89 
(enacted in 1830), it was made lawful to direct upon 
execution upon a judgment upon a contract the collec- 
tion of interest on the amount recovered. By laws 
1844, ch. 324, it was declared that every judgment 
should bear interest, but a direction indorsed on the 
execution was necessary to secure a collection of the 
same. By the law in force when the plaintiff in this 
action issued an execution (Code Civ. Proc., § 368), an 
executor must specify in the body thereof the sum re- 
covered or directed to be paid, and the sum actually 
due when it is issued,’’ and ‘‘ may specify aday from 
which interest upon the sum due is to be computed ”’ 
‘in which case the sheriff must collect interest accord- 
ingly until the sum is paid.” Plaintiff's execution 
contained no such direction. Held, that it was prop- 
erly satisfied when the amount of the judgment was 
collected according to the mandate, and further that 
plaintiff could not trouble the sheriff with a further 
execution for the interest. People v. Onondaga Com. 
Pleas, 3 Wend. 381. Order affirmed. Todd v. Botch- 
ford. Opinion by Danforth, J. 

[Decided Oct. 28, 1881. 


INSURANCE — FIRE POLICY — CONDITION AGAINST 
OTHER INSURANCE — PRIOR POLICY WITH CONDITION 
AVOIDING IT BROKEN. — Plaintiff procured a policy in 
the G. compauy, insuring his house against fire. By a 
condition in the policy, if the insured premises should 
become vacant or the risk should be increased, etc., 
without the cousent of the insurer indorsed on the 
policy, it would be void. During the term of the 
policy the house became vacant and the risk was in- 
creased by plaintiff placing a steam engine and boiler 
in an adjoining building, but the G. company did not 
know of the vacancy or increased risks and did not 
cancel the policy or consent to the violation of the 
condition. Thereafter and during the term of the 
policy he procured further insurance on the house in 
the defendant company, by a policy containing a con- 
dition that “if the assured shall have any other insur- 
auce on the property hereby insured, not indorsed 
hereon or consented to by this company or its author- 
ized agent, in writing, this policy shall be void.” 
There was no indorsement or consent for other in- 
surance by the defendant company or its agent. Held, 
that the policy in defendant company could be avoided 
by defendant fora breach of the condition, and the 
breach of the condition in the policy of the G. com- 
pany did not prevent the condition in the policy of 
defendant from operating. The policy of the G. com- 
pany was valid when issued but was avoidable by that 
company for a breach of condition subsequent. But 
that company had not elected to avoid it and it was 
competent for it to waive the breach and the breach 
did not ipso facto avoid the policy. That policy was 
in force when defendant issued its policy, and the lat- 
ter policy was avoidable for a breach of the condition 
as to other insurance. Judgment reversed. Landders 
v. Watertown Fire Insurance Co. Opinion by An- 
drews, J. 

[Decided Oct. 18, 1881.] 

sgieiliiiaih Saad 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CARRIER — AGENT WILL NOT BIND BY FRAUDU- 
LENT BILL OF LADING — WHEN CUSTOM WILL NOT 
ALTER CONTRACT. — The freight agent of a railroad 
company, by the procurement of acotton buyer, signed 
a bill of lading for thirty-two bales of cotton which 
were not on hand, and were never delivered to the 
railroad company or any agent forit. The plaintiffs 
paid a draft for the price of the cotton on the faith of 
the bill of lading attached to it and indorsed to them, 
and never having received the cotton, sued the railroad 
company for its non-delivery. Held, that the carrier 
was not estopped to show that no cotton was in fact 
delivered for transportation; that the agent had no 
authority, real or apparent, to sign a receipt or bill of 
lading until actual delivery of the cotton, and the com- 
pany was not liable. Neither a general nor local cus- 
tom to use bills of lading as collateral security for 
drafts drawn against the merchandise can alter the 
rules of law governing the contract of the parties. 
This use of bills of lading is one in which the carrier 
has no interest, and he cannot be charged with an 
extraordinary liability dehors the contract for which 
he receives no compensation or indemnity, merely to 
assure other parties against loss by the fraudulent 
dealings of those who so use them. It is not in the 
interest of commerce to impose this liability upon the 
common carriers of the country. Authorities referred 
to: The Delaware, 14 Wall. 579; Hoffman v. Bank, 12 
id. 181; Meyerstein v. Barber, L. R., 2 C. P. 38, and 4 
H. L. 317; Shaw v. Railroad Co., 101 U. 8. 557; Lowell 
Bank v. Winchester, 8 Allen, 109; The Reeside, 2 
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Sumn. 567, 569; Turney v. Wilson, 7 Yerg. 340; 6 So. 
Law Rev. (N.S.) 845; The Delaware, 14 Wall. 603; 
Blakemore v. Heyman, 6 Fed. Rep. 581; Schooner 
Freeman v. Buckingham, 18 How. 182; Vandewater v. 
Mills, 19 id. 99; The Lady Franklin, 8 Wall. 325; The 
Keokuk, 9 id. 517, 519; Buckley v. Naumkeag Co., 24 
How. 386, 392; S. C., 1 Cliff. 322, 328; The Loon, 7 
Blatchf. 244; The Grant, 1 Biss. 193; The May Flower, 
3 Ware, 300; The Edwin, 1 Sprague, 477; The Leonidas, 
1 Ole.12; The Marengo, 6 McLean, 487; McCready v. 
Holmes, 6 Am. Law Reg. (O. 8.) 229; The Brown, 1 
Biss. 76; The Wellington, id. 279, 280; The Tuskar, 1 
Sprague, 71; Sutton v. Kettle, id. 309; Blag v. Ins. Co., 
3 Wash. 5; Dixon v. Railroad Co.,4 Biss. 137, and 
note at page 147; Bradstreet v. Heran, 2 Blatchf. 116; 
Relyea v. Rolling Mill Go., 42 Conn. 579; Tiedman v. 
Knox, 53 Md. 612, 615; Fellows v. Powell, 16 La. Ann. 
316; Adams v. Trent, 19 id. 262; Hunt v. Miss. Cent. 
R., 29 id. 446; La. Nat. Bank v. Lavielle, 52 Mo. 380; 
Dean vy. King, 22 Ohio St. 118; Sears v. Wingate, 3 Al- 
en, 103. U. Cire. Ct., W. D. Tennessee, Oct. 24, 1881. 
Robinson v. Memphis & Charleston Ruilroad Co. Opin- 
ion by Hammond, D. J. 


MARITIME LAW — AVERAGE CONTRIBUTION.—W here 
a vessel in the course of her voyage becomes stranded 
upon the bank of ariver or harbor, and the circum- 
stances are such as to show there is no danger to be 
apprehended from her lying there, the expense of get- 
ting her offis not the subject of a general average con- 
tribution. Columbian Ins. Co. v. Ashby, 13 Pet. 33; 
2 Arnold on Ins. 883; Barnard v. Adams. 10 How. 303; 
The Ann Elizabeth, 19 id. 162; The Hornet, 17 id. 100; 
The Star of Hope, 9 Wall. 203. In Lowndes’ Gen. Av. 
4 it is said “‘ that after the cargo is in safety, the benefit 
it may derive from being carried in the ship to its 
place of destination is nota ground for making it con- 
tribute toward the cost of repairing the ship, nor plac- 
ing the ship in shape where she can be repaired ;” 
citing Powell v. Gudgeon, 5 M. & S. 431, and Sarquy 
v. Kobson, 4 Bing. 131; Duncan v. Benson, 1 Exch. 
5387; 3 id. 644; Job v. Langton, 6 E. & B. 779. U.S. 
Dist. Ct., E. D. Illinois, July 1, 1881. The Alcona. 
Opinion by Brown, D. J. 


REMOVAL OF CAUSE — CITIZENSHIP — RAILROAD 
COMPANY FORMED BY CONSOLIDATION OF COMPANIES 
IN THREE STATES. — A railroad company formed by 
the consolidation of three companies, chartered re- 
spectively by three different States, cannot, when sued 
in the courts of one of those States by acitizen thereof, 
remove the case into the Federal courts under the act 
of March 3, 1875, upon the ground that the charters 
obtained from the other two States gives it a foreign 
citizenship. The P., W. & D. Railroad Co. was char- 
tered by the State of Peunsylvania. Subsequently, by 
concurrent legislation of the States of Pennsylvania, 
Maryland and Delaware it was consolidated with two 
other companies chartered respectively by the latter 
two States, the consolidated road retaining the name 
of the P., W. & B. Railroad Co. Suit was brought by 
a citizen of Pennsylvania, in the courts of that State, 
against the P., W. & B. Railroad Co., which thereupon 
removed the case to the Federal court on the ground 
of foreign citizenship. Held, that the Federal court 
had no jurisdiction, and that the suit should be re- 
manded. U. 8. Cire. Ct., E. D. Pennsylvania, May 1, 
1881. Johnson v. Philadelphia, Wilmington & Baiti- 
more Railroad Co. 


SUPERVISORS OF ELECTION — RULE FOR DESIGNAT- 
ING POLITICAL PARTY. — The rule, in case a question 
arises in respect to what political organization should 
be recognized by the court in appointing supervisors of 
election under the Federal Revised Statutes ($$ 2012, 
2026), is that the organization which was recognized by 
the last State convention of the party is entitled to be 





considered as its representative organization; subject 
however to modification by a change of circumstances, 
Held, therefore, that in the lightof events that have 
occurred since the last State convention of the demo- 
cratic party, the organization known as “* The New 
York County Democracy” will be regarded as now 
representing the democratic party in the city and 
county of New York. U. 8. Cire. Ct., 8. D. New 
York, Oct. 5,1881. In Re Appointment of Supervisors 
of Election. Opinion by Blatchford, C. J. 


> —__———_ 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT. 


JUNE, 1881.* 

ATTORNEY AND CLIENT — RIGHT TO CHARGE RE- 
TAINERS—USAGE.—The proper scope and application 
of the right to charge retainers is to remunerate coun- 
sel for being deprived, by being retained by one party, 
of the opportunity of rendering services for and re- 
ceiving pay from the other. There is no such general 
usage or custom among lawyers in this State, to 
charge retainers in all contested cases in which they 
are employed, as to justify an instruction to the jury 
as a matter of law, that in contested cases and for rea- 
sonable amounts such fees were a legal charge in each 
case in which he was engaged. And such an instruc- 
tion, in an action by an attorney at law for services 
and disbursements in behalf of a client, is erroneous, 
when the account sued embraces, besides the charges 
of retainers in each contested case, other charges cov- 
ering all the services actually performed, and disburse- 
ments made in behalf of his client. Bodfish v. Fox, 
23 Me. 90; Codman v. Armstrong, 28 id. 91; Leach 
v. Perkins, 17 id. 462. Cases referred to by counsel 
and distinguished by court: Aldrich v. Brown, 103 
Mass. 527; Perry v. Lord, 111 id. 504; Pierce v. Par- 
ker, 121 id. 403; Eggleston v. Boardman (Mich., 1877), 
5 Rep. 724. McLellan v. Hayford. Opinion by Bar- 
rows, J. 


BROKER — WHEN RIGHT TO COMPENSATION ARISES 
— NOT BOUND TO GIVE ADVICE — EVIDENCE. — (1) A 
broker is entitled to compensation when he has found 
for his employer one who makes a written contract 
for the purchase or sale of the property to be bought 
orsold. So far as relates to compensation, a binding 
agreement to sell is a sale within the contemplation of 
the parties. Rice v. Mayo, 107 Mass. 550. Whether 
the contract is verbal or written, the bringing the par- 
ties together entitles the broker to his compensation. 
Barnard v. Monnot, 3 Keyes, 203; Higgins v. Moore, 
34 id. 417. It is no answer to the broker's claim, after 
he has found his employer a vendor, who makes a 
written contract for the sale of the property, that he 
could not make a perfect title, and therefore was una- 
ble to carry out his contract. Knapp v. Wallace, 41 
N. Y. 477. Nor does a refusal to perform constitute a 
defense. Lovev. Miller, 53 Ind. 294; Cooke v. Fiske, 
12 Gray, 491. So, though a principal who has been 
brought by the broker into communication with the 
party with whom he is dealing, revokes his authority, 
and takes the negotiation in his own hands. Stillman 
v. Mitchell, 2 Robertson, 523; Green v. Ballard, 108 E. 
C. L. 681. The contract is that of the parties. The 
brokers are not parties toit. Their right to compen- 
sation attaches on its completion. It matters not 
whether it was absolute or conditional; whether mod- 
ified, changed or rescinded by the parties. (2) It is no 
part of the broker’s duty to direct or advise as to the 
terms of the contract between the parties, or explain 
the meaning of the words used by them. (3) Conver- 
sations between buyer and seller before and after the 





*To appear in 72 Maine Reports. 
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making of the contract, are not admissible to affect the 
broker’s right to compensation. 


CONFLICT OF LAW — STATUTE NO EXTRA-TERRITO- 
RIAL FORCE — PRESUMPTION AS TO FOREIGN LAW. — 
A statute of Maine declares that the holder of a rail- 
road ticket shall have the right to stop over at any of 
the stations along the line of the road, and that his 
ticket shall be good for a passage for six years from 
the time it is first used. Held to apply only to trans- 
portation within the territorial limits of this State. 
The statute has no force beyond the limits of the State, 
and consequently does not apply to a ticket from Port- 
land to Montreal, while the ticket is being used beyond 
the limits of the State. Hall v. DeCuir, 95 U. 8. 485. 
While such a ticket is being used in New Hampshire, 
Vermont or Canada, the rights of the passenger will 
be governed and controlled by the laws of those places 
and not by the laws of Maine, but in the absence of 
proof to the contrary, the law of those places will be 
presumed to be the same as the common law of Maine, 
and not the same as the statute above cited. Itisa 
well settled rule, founded on reason and authority, 
that the lex fori, or in other words the laws of the 
country to whose courts a party appeals for redress, 
furnish in all cases, prima fucie, the rule of decision; 
and if either party wants the benefit of a different rule 
or law (as for instance, the lex domicilii, lex loci con- 
tractus, or lex loci rei site), he must aver and prove it; 
the courts of a country are presumed to be acquainted 
with their own laws, but those of other countries are 
to be averred and proved, like other facts of which 
courts do not take judicial notice.’’ Monroe v. Daug- 
lass,5 N. Y. 447. ‘* A party who relies upon a right, or 
an exemption, by foreign law, is bound to bring such 
law properly before the court, and to establish it in 
proof; otherwise the court (not being entitled to notice 
such law without judicial proof), must proceed ac- 
cording to the law of England.’”’ Lloyd v. Guibert, 
L. R., 1 Q. B. 115-129. It is often said that in the ab- 
sence of proof to the contrary the court will presume 
the foreign law to be the same as the domestic law. 
But the above is the better way of stating the rule. 
The result is the same. Carpenter v. Grand Trunk 
Railway Co. Opinion by Walton, J. 


a 


MISSOURI SUPREME COURT ABSTRACT.* 





ASSIGNMENT —SPLITTING DEBT.—A creditor can- 
not, without the consent of his debtor, make a valid 
assignment of part of his claim. Citing Burnett v. 
Crandall, 63 Mo. 410. Beardslee v. Morgner. Opinion 
by Sherwood, C. J. 


EsTOPPEL— DELIVERY BOND FOR GOODS TAKEN IN 
EXECUTION. — The obligors in a delivery bond, which 
recites a levy of execution, are estopped in an action 
on the bond from pleading that there was no levy. 
Jewett v. Torry, 11 Mass. 219; Lyman v. Lyman, id. 
817; Price v. Kennedy, 16 La. Ann. 78; Inman v. Strat- 
tan, 4 Bush, 447; McMillan v. Dana, 18 Cal. 347; Roe- 
buck v. Thornton, 19 Ga. 151; Mead v. Figh, 4 Ala. 
279; Drake on Attachment, § 339. Hundley v. Filbert. 
Opinion by Heury, J. 


MALICIOUS PROSECUTION — DEFENSE. —It is no de- 
feuse to an action for malicious prosecution to show 
that the affidavit made by the prosecutor was insuffi- 
cient in law to authorize the arrest and prosecution 
which followed. 2 Greenlf. Ev., § 449; Pippet v. Hearn, 
5 Barn. & Ald. 635; Savil v. Roberts, 1 Salk. 14; Cham- 
bers v. Robinson, 1 Strange, 691; Morris v. Scott, 21 
Wend. 281; Stone v. Stevens. 12 Conn. 219; Shaul v. 
Brown, 28 Iowa, 37; S. C., 4 Am. Rep. 151; Stancliff v. 


Palmeter, 18 Ind. 324; Hays v. Younglove, 7 B. Monr. 
745. Stocking v. Howard. Opinion by Henry, J. 


VENDOR'S LIEN — ENFORCEMENT AFTER DEATH OF 
VENDEE— ON LAND SOLD IN PARTITION. — (1) The fact 
that the holder of a note given for the purchase-money 
of land has procured its allowance against the estate 
of the vendee, deceased, will be no obstacle to the 
enforcement of a vendor’s lien against the land itself 
in the hands of the devisee. (2) Land sold by the 
sheriff under a decree in partition, is subject to a ven- 
dor’s lien in favor of a partitioner who has received as 
his share of the estate a note given for deferred pay- 
ments of purchase-money. KHdmondson v. Phillips. 
Opinion by Sherwood, C. J. 


——__>____— 
VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1881.* 


DEED — DESCRIPTION IN — EXCEPTION AND RESERV- 
ATION. —A deed contained a specific description of 
the land conveyed, and also this clause: ‘Said J. C. 
Roberts reserving lots sold, Nos.1,2,3, * * * 32, 
33.’ Lots 32 and 83 had not been sold. Held, that the 
two lots did not pass to the grantee; that the clause 
is to be construed as an exception, and not a reserva- 
tion; that the rule falsa demonstratio non nocet ap- 
plies; that an excepting clause in a deed is in effect a 
re-grant. 8 Washb.on Real Prop. 370; Sprague v. Snow, 
4 Pick. 54; Cutler v. Tufts, 3 id. 272; Hull v. Foster, 7 
Vt. 100; Worthington v. Hylyer, 4 Mass. 196. The 
general clause “lots sold’’ in the deed determines its 
construction, and would convey only lots coming 
within such description, that is, those which he had 
previously conveyed, and these would pass, though 
omitted in the enumeration. Bott v. Burnell, 11 Mass. 
163; Cutler v. Tufts, 3 Pick. 272; Dodge v. Nichols, 5 
Allen, 548; Drew v. Drew, 28 N. H. 501; Harvey v. 
Mitchell, 31 id. 575. It,is a fundamental rule that 
deeds shall be construed in away to effectuate the 
intent of the parties. If upon the whole instrument 
the estate intended to be conveyed can be ascertained 
with convenient certainty, a further inconsistent or 
untrue description of it will be disregarded. Many 
illustrations of the rule are found in reported cases. 
Thus a deed of all A.’s interest in lot No. 7, which 
was conveyed to A. by B., when in fact A.’s title came 
from C. instead of B., was held to convey A.’s interest 
in lot 7. Hathaway v. Juneau, 15 Wis. 264. The evi- 
dent intent of the deed was to convey A.’s interest in 
lot No.7. The origin of A.’s title was mere matter of 
description of the interest intended to be conveyed, 
and hence was disregarded. In Smith v. Strong, 14 
Pick. 128, the deed described certain pieces of land by 
numbers *‘in the Boston purchase,"’ among which were 
the lots in question, Nos. 15 and 43. These lots in 
fact were not in the ‘‘ Boston purchase,”’ but north of 
it; nevertheless they were held to have passed, on the 
ground that the specific designation of the lots by 
number controlled the general description as to their 
location. In Doe v. Rouse, 5 C. B. 422, the testator 
devised certain property to his ‘* dear wife Caroline.” 
His lawful wife Mary was living at his death; but he 
had gone through the ceremony of marriage with 
another woman named Caroline, who was living with 
him at his decease. The words “dear wife’ were 
false as applied to Caroline, and were in strictness 
only applicable to Mary. The court held that Caroline 
took the estate devised, as she was specially named as 
devisee; and the words ‘ dear wife’ would be treated 
as false demonstration. In all cases the inquiry is, 
Is there a grant of a specific thing? if so, the addition 
of an untrue circumstance attending it shall not defeat 
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the grant. The description, so far as it is false, is 
treated as applicable to no subject at all; so far as it 
is true, as applicable to one subjectonly. Morrell v. 
Fisher, 4 Exch. 604; Webb v. Stanley, 16C. B. (N. S.) 
755. Roberts v. Robertson. Opinion by Powers, J. 


STATUTORY CONSTRUCTION — CONTEMPORANEOUS 
STATUTES.— When two statutes are approved the same 
day they are approved contemporaneously; but when 
one takes effect on its passage, and the other on the 
first day of the following January — both amending 
the general statutes — the act taking effect last is an 
umendment to the statutes as amended by the act tak- 
ing effect first. Harrington v. Harrington’s Estate. 
Opinion by Ross, J. 

C—O > 


INSURANCE LAW. 





LIFE POLICY — WHEN ACTION FOR PREMIUMS PAID 
DOES NOT LIE. —An action cannot be maintained by 
the holder of a life insurance policy against the agents 
of a life insurance company for premiums paid tothem 
on the same, when it appears that the policy conforms 
to the application, and is in accordance with the agree- 
ment of such agents. Nor can such an action be 
maintained against either the principal or agent with- 
out proving that he has offered to return the policy, 
orthat it is worthless. Cutler v. Gilbreth, 53 Me. 176. 
Maine Sup. Jud. Ct., June 4, 1881. Farrow v. Coch- 
ran. Opinion by Barrows, J. (72 Me. 309.) 


MUTUAL BENEFIT SOCIETY — INSURABLE INTEREST 
—ONE NOT RELATIVE OF MEMBER NOT ENTITLED TO 
BENEFIT. — A mutual benefit association organized 
under astatute authorizing the incorporation of such 
associations for the purpose of securing ‘ to the family 
or heirs of any member upon his death ’’ a sum to be 
paid out of the corporate funds, or by an assessment 
upon the members in the class to which the deceased 
belonged, made a contract in the usual form with P. 
to pay in case of “his death $6,000 to H. For this P. 
paid the usual premium. In the application for this 
contract, in answer to a question as to the “relation 
of the beneficiary (H.) tothe applicant,” P. stated that 
there was “no relation,’’ and the certificate issued was 
made payable to H., ‘friend of ’’ P. Held, that upon 
grounds of pubiic policy the association were not liable 
upon the contract to H. after the death of P. Michi- 
gan Sup. Ct., July 1,1881. Mutual Benefit Association 
v. Hoyt. Opinion by Marston, C. J. 

—__ > 


CRIMINAL LAW. 

MURDER — TRIAL — CHALLENGES— PROOF OF MO- 
TIvVE.—(1) At a trial for murder, defendant chal- 
lenged a juror for cause, his challenge was disallowed, 
and he challenged the juror peremptorily. A jury 
was obtained without defendant's peremptory chal- 
lenges, allowed by law, being exhausted. Held, that 
even if it was error to overrule defendant's challenge 
for cause, it was not ground for reversal, no prejudice 
having resulted to defendant. Nevins v. State, 16 
Ohio St. 221; Erwin v. State, 29 id. 186; State v. 
Brown, 15 Kan. 400; State v. Davis, 41 Iowa, 315; State 
v. Elliott, id. In the case last cited it was held that if 
a juror challenged by the defendant for cause was im- 
properly admitted to the panel, and the defendant 
accepted the jury, without exhausting his peremptory 
challenges, it was the voluntary act of the defendant 
to permit the juror to serve, and error without preju- 
dice. (2) After the corpus delicti was proven and evi- 
dence tending to connect the prisoner with the crime 
given, and it being shown that deceased had committed 
an assault on a woman named, who was in the pris- 
oner’s company, held, that evidence that the woman 
and prisoner were paramours was admissible. When 





in acriminal case the corpus delicti has been estab- 
lished, and evidence has been introduced tending to 
connect the prisoner with the commission of the crime, 
it is always competent for the State to introduce eyi- 
dence properly tending to show a motive on the part 
of the defendant to commit the crime. The weight to 
be given to such evidence is for the jury to determine. 
Its admissibility depends upon whether it tends to 
establish a motive which might naturally have influ- 
enced or controlled the action of the accused. In 
Overstred v. The State, 46 Ala. 30, the court lay down 
the rule in the following language: ‘*‘ When it is shown 
that a crime has been committed, and the circum- 
stances point to the accused as the guilty agent, proof 
of a motive to commit the offense, though weak and 
inconclusive evidence, is nevertheless admissible.” See 
also, Murphy v. The People, 63 N. Y. 594; State v. 
Henkle, 6 Iowa, 384; McCue v. Commonwealth, 78 
Penn. St. 188; State v. Wilkins, 9 Conn. 52; People v. 
Start, 4 Park. Crim. R. 114. Minnesota Sup. Ct., Aug. 
1, 1881. State of Minnesota v. Lawlor. Opinion by 
Clark, J. 

PLEADING — DILATORY PLEA MUST BE CERTAIN.—It 
is a settled rule that every dilatory plea must be 
pleaded with strictness, and be certain to every intent. 
i Bac. Abr., title, ‘Abatement O,” p. 34. And it is 
consequently essential that the facts should be stated 
out of which the defense arises, or a negation of the 
facts which are presumed from the existence of a 
record. Accordingly as it is the presumption thata 
grand jury was legally and regularly drawn aud im- 
panelled according to law, a plea in abatement should 
expressly negative this upon the averment of the facts. 
State v. Brooks, 9 Ala. 10; 1 Whart. Cr. L., § 537. 
Where the plea fails to aver that the panel never con- 
sisted of more than twenty-two jurors, no presump- 
tion or intendment will aid the plea. Maryland Ct. 
of Appeals, Jan. 27, 1881. State of Maryland v. Scar- 
borough. Opinion by Alvey, J. (55 Md. 345.) 


————— 


RECENT ENGLISH DECISIONS. 

JURISDICTION — OF ACTION AGAINST PUBLIC OFFI- 
cer. — The Supreme Court of Natal has jurisdiction 
over ali her majesty’s subjects, and all other persons 
whomsoever residing and being within the colony. 
The appellant was deputy commissary-general, and the 
respondent brought an action against him in his offi- 
cial character to recover the hire of and also damages 
for the loss of wagons and cattle belonging to him, 
which had been employed by the government in the 
transport service during the conduct of a war in the 
colony. Held (reversing the judgment of the court 
below) that the court had no jurisdiction to entertain 
a suit against the appellant either personally or in his 
official capacity upon a contract entered into by him 
in performance of his duty on behalf of the commis- 
sariat department. Rogers v. Rajendro Dutt, 13 Moo. P. 
C. 309; Van Rooyen v. Reit, 2 id. 177; Dyke v. Elliott, 
8 Moore P. C. (N. 8.) 428; Kirk v. The Queen, L. R., 14 
Eq. 558; Gidley v. Lord Palmerston, 3 Bro. & Bing. 
275; Mackbeath v. Haldimand, 1 T. R. 174. Privy 
Council, July 15, 1881. Palmer v. Hutchinson, 45 L. T. 
Rep. (N. S.) 1880. 

STATUTE OF FRAUDS— INSUFFICIENT DESCRIPTION 
OF VENDOR. — Plaintiff was the lessee of vaults in the 
city of London under a lease granted by the mayor 
and corporation of London and the Mercers’ Company. 
The defendant company entered into a negotiation for 
the purchase of the lease. The secretary of the com- 
pany wrote to the house agents acting for the plaintiff 
a letter in which he said that the directors thereby 
offered to purchase the vaults for 2,500/. cash, and to 
take over a mortgage for 3,500. on the lease, these 
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terms to include the lease, goodwill, fixtures, etc. The 
house agents answered as follows: ‘In reply to your 
letter of the 7th instant we are now instructed to ac- 
cept the offer therein contained, and will forward con- 
tract as soon as we obtain it from the solicitor.” 
Differences subsequently arose respecting the time 
when possession should be given, and eventually the 
plaintiff brought an action against the defendants 
claiming damages for breach of contract. Malins, V. 
C., held that the letters contained a binding contract 
between the parties. Held (reversing the decision of 
Malins V. C.) that no binding contract had been en- 
tered into, first, because the name of the vendor had 
not been disclosed ora sufficient description given so 
as to satisfy the statute of frauds; and secondly, be- 
cause the letters mentioned only what was the property 
to be purchased and the price to be given for it, but 
left the other necessary terms of the agreement, such 
as the time when possession was to be given, to be 
settled by a formal contract to be prepared by asolicitor 
in the ordinary way. Ct. of Appeal, June 22, 1881. 
Donnison vy. People’s Cafe Co. Opinions by Jessel, M. 
R., and Lush and Baggallay, L. JJ., 45 L. T. Rep. (N. 
8.) 187. 

WILL— GIFT TO IssuE. — Where the word “issue” 
is a word of limitation, and only operates to designate 
the quality of the interest given to the parent, the dis- 
tinction between future and existing issue disappears, 
and expressions pointing to future births receive a 
technical construction. But where there is a direct 
gift to issue, the words are to have their natural signi- 
fication, unless there be something in the context to 
show the contrary. A testator by his will left certain 
real property (in the events which happened) to his 
four grandsons, of whom the appellant was one, for 
life in equal shares as tenants in common, with remain- 
der to their first and other sons, respectively, in tail 
male, with cross-remainders over in default of issue. 
The will contained the following proviso: *‘* Provided 
always, that if any person whom I have made tenant 
in tail male of my said estate shall be born in my life- 
time, then and in such case I revoke the devise so 
made to him, and in lieu thereof I give and devise the 
hereditaments comprised in such devise and appoint- 
ment to the use of the same persons respectively for 
the term of his natural life, and after his decease to 
the use of his first and every other son successively 
according to their seniorities in tail male.”” W. K. G. 
was the eldest son of the appellant, and was born in 
the life-time of the testator before the date of the will, 
and on coming of age he executed a disentailing deed 
of his share of the property, and conveyed it to the 
appellant in fee. The respondent was the eldest son 
of W.K.G. AHeld (reversing the judgment of the 
court below) that the proviso referred only to persons 
who should be born after the date of the will; and 
that W. K. G. took an estaté in tail male in the said 
hereditaments, which was duly barred by disentailing 
deed, and not an estate for life only; and that the 
respondent took no interest under the proviso con- 
tained in the will. Loring v. Thomas, 1 Dr. & S. 497; 
Re Sheppard’s Trust, 1 K. & J. 269; Sturgess v. Pear- 
son, 4 Madd. 411; Trappes v. Meredith, 26 L. T. Rep. 
(N. S.) 5; Giles v. Melson, L. R.,6H. L. 24. Privy 
Council, May 14, 1881. Gibbons v. Gibbons. 45 L. T, 
Rep. (N. 8.) 177. 


CORRESPONDENCE. 


Notice or Lis PENDENS IN PARTITION. 


Editor of the Albany Law Journal: 

Mr. W. H. Flitner, in his communication on the 
obove subject, in last week’s issue, says, inter alia: 
“There is absolutely no protection to a purchaser of, 
a plaintiff's interest in the real estate; there is no 





period during the progress of the partition suit, or 
even after judgment of sale therein, when a lien or 
incumbrance cannot be filed and made effectual against 
the plaintiff's interest, notwithstanding the filing of 
the notice of lis pendens.”’ 

Mr. F.’s conclusion that all lis pendens in partition 
should be required to be indexed against the plaintiffs 
as well as the defendants, is undoubtedly correct, and 
the advisability of a Code amendment to that effect 
has been frequently suggested by the undersigned and 
others, during the past decade, and under the old 
practice. 

But nevertheless, Mr. F.’s statement quoted above 
is not justificd. “A purchaser of a plaintiff's inter- 
est’’ could and would be fully protected thus: He 
would naturally seek the advice of Mr. Flitneror some 
other equally able conveyancer, before he purchased 
any undivided interest in real estate. Suppose he pro- 
posed to buy out or to lend upon A.’s undivided inter- 
est in the property. An examination of the title would 
reveal the fact that B., C. and D. were the other owners 
jointly or in common with A. Lest A. might have 
begun a partition suit as plaintiff against the others, 
Mr. F. would undoubtedly search against B., C. and 
D. (as well as A.), for lis pendens, and such a search 
would reveal any and every partition suit instituted 
by any or either of the parties against the others. 

Again, a lien or incumbrance cannot be filed or 
“made effectual against the plaintiff's interest, not- 
withstanding the filing of the notice of lis pendens,” 
because : 

I. In case of an actual partition, section 1557 makes 
the final judgment ‘binding and conclusive upon * 
* * the plaintiff’? and his “legal representatives,” 
and “each person claiming from, through or under” 
him. 

Now if one should buy or loan upon A.’s undivided 
interest in certain real estate, and A. should thereto- 
fore have brought partition, and final judgment 
therein should have previously allotted and set apart 
in severalty to A. specific property, A.’s grantee or 
mortgagee of his (A.’s) undivided interest would get a 
specific and determinate, instead of a general and un- 
divided interest or lien in the property, and would 
therefore be substantially protected. 

II. Should there have been a sale, in the given case, 
sections 1562, 1577 and 1578 would apply; which sec- 
tions provide for an advertisement for liens, etc., mak- 
ing the final judgment “binding and conclusive upon 
the same persons”’ as in case of actual partition, and 
“a bar against each person not a party, who has at the 
time when it is rendered a lien on the undivided share 
or interest of a party,” if notice was given to appear 
and make proof of liens, etc. 

Are not these provisions ample to protect one deal- 
ing with a possible plaintiff in partition, as to his un- 
divided interest in land, especially where a search is 
made against the other undivided owners? A grantee 
or incumbrancer of an undivided interest has no right 
to expect the same protection as if his grantor, etc., 
were the sole and exclusive owner of the whole. The 
community of interest between owners in common is 
per se notice to the world, and in one sense caveut 
emptor. J. C. Levi. 

New York, Dec. 19, 1881. 


TENDER OF RENT AFTER DEMAND BUT BEFORE Soir. 


Editor of the Albany Law Journal: 

In order to settle a dispute, will you please answer, 
categorically if possible, the following question? A 
person leases a house for a year, rent payable monthly. 
The lease is an ordinary one, having a clause of for- 
feiture for non-payment of rent. Demand is made 
at the end of a month, but before the expiration of the 
year, for the rent then due. The demand is made in 
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accordance with every legal requisite. The rent is not 
paid; but on the next day, before suit in ejectment is 
brought, an offer is made in legal tender of the exact 
amount then due. The offer is refused. The tender is 
kept good. Can the forfeiture of the lease be enforced ? 
. BUCKEYE. 
CLEVELAND, O., Dec. 5, 1881. 


[Without examining authorities, we should say 
that the forfeiture cannot be enforced, forfeitures 
not being favored in law. — Ep. As. L. Jour.[ 





NEW BOOKS AND NEW EDITIONS. 


Hoyt’s MecHantcs’ LIEns. 

Mechanics’ Liens ; How Acquired and Enforced. A treatise 
referring to and citing the latest statutes designed for 
general circulation among lawyers, builders, mechanics 
and owners, to which is added an appendix of forms. 
By James T. Hoyt, of the New York Bar. New York: 
J. O. Carpenter, 7 1-2 Times Building, New York City. 12 
mo., pp. xxi, 310. 

Se maze of statutes in this State on this topic de- 

mands a fresh and careful treatise. The present 
seems to answer the demand. The chapter division is 
as follows: Persons entitled to a Lien; The Contract; 

The Owner; The Labor and Materials; The Land; 

Filing of the Lien —the Time; The Notice; Continu- 

ance and Discharge of Lien; The Foreclosure; Stat- 

utes and their Construction. The author’s work seems 

exhaustive, methodical and intelligent. He has a 

new method of citation —referring by number only 

toa numbered table of cases. His style is condensed, 
and at the same time clearand comprehensive. Doubt- 
less the little book will prove very useful. 


BEcKER’s GALLUS AND CHARICLES. 

Gallus, or Roman Scenes of the Time of Augustus. With 
notes and Excursuses illustrative of the Manners and Cus- 
toms of the Romans. By Professor W. A. Becker. Trans- 
lated by the Rev. Frederick Metcalfe,M. A., Fellow of 
Lincoln College, Oxford, and Head Master of Brighton Col- 
lege. Sixthedition. J.B. Lippincott & Co., Philadelphia. 
Pp. xxi, 535. 

Charicles, or Illustrations of the Private Life of the Ancient 
Greeks. With Notes and Excursuses. From the German 
of Professor Becker. Translated by the Rev. Frederick 
Metcalfe, M. A., Fellow of Lincoln College, Oxford. Fifth 
edition. J. B. Lippincott & Co., Philadelphia. Pp. xi, 
512. 


These celebrated works give a vivid picture of every- 
day life in ancient Athens and Rome, in the form of 
romance. They are among the most instructive and 
entertaining of their class. Prof. Ebers has very suc- 
cessfully followed their plan in his Egyptian romances. 
Becker’s romances are accompanied by very extensive 
and learned excurseses, important to scholars, but 
which the general reader can conveniently pass over. 
We suggest to the publishers to issue an edition of St. 
John’s Ancient Greece, an English work long since out 
of print, portraying the life, manners, customs and re- 
ligion of the ancient Greeks, in a very entertaining 
style. The present books are very neatly printed. 


BIDDLE ON Stock BROKERS. 

A Treatise on the Law of Stock Brokers. By Arthur Biddle 
and George Biddle, of the Philadelphia Bar. Philadel- 
phia: J. B. Lippincott & Co., 1882. Pp. 445. 

This work is different in scope from the recent one 
of Mr. Lewis, of Philadelphia, on the Law of Stocks. 
Its title must be strictly construed. It is divided as 
follows: Description of the Stock broker; the Stock 
broker and the Stock exchange; the Stock broker and 
his principal; the Stock broker and third parties; the 
thing sold at the Stock exchange; the contract of sale; 
the cffect of the 17th section of the statute of frauds 








on the contract; effect of the statute of mortmain 
on the contract; effect of the 4th section of the 
statute of frauds on the contract; effect of the usage 
of trade on the contract; relations of the vendorand 
vendee after the contract; delivery of the thing sold; 
avoidance of the contract; formation of the pledge; 
effects of the pledge; avoidance of the contract of 
pledge; remedies; measure of damages. Under this 
logical arrangement the treatment is quite admira- 
ble. The book has a good table of contents, a table 
of cases, an index, and marginal sub-titles and refer- 


ences. The book is elegantly printed; perhaps rather 
too luxuriously. 
—_——__>__——— 
NOTES. 


HE Western Jurist for December, contains an arti- 
ticle on Burden of proof of contributory negli- 
gence in actions for personal injury, by N. B. Ray- 
mond. — The American Law Register for Decem- 
ber contains a leading article on Convertible Property, 
by A. Douat. Also the following cases in full: Ridg- 
way v. Ridgway (Eng.), on revival of condoned adultery, 
with note by Edmund H. Bennett; Ward v. Kilpatrick 
(N. Y.), on mirrors as fixtures, with note by Marshall 
D. Ewell; Perkins v. Board of Directors, etc. (Iowa), 
on authority of public school directors to exclude pu- 
pils from school; Cily of Logansport v. Justice (Ind.), 
on notice to city of defect in street, and measure of 
damages for personal injury by such defect, with note 
by W. W. Thornton. 


In re-reading De Quincey on Murder as one of the 
Fine Arts, we are amused to see that in depicting the 
possible career of the artistic murderer, Williams, in 
case he had taken certain evident precautions, he says 
he might have emigrated to the United States, become 
naturalized, and been elected president! The old- 
fashioned British lion never failsed to make an ass of 
himself in his hatred and jealousy of “the States.”’ 
— Counsel in Eldridge v. Phillipson, 58 Miss. 270, re- 
mark “ testimony which does not stick to that, like 
the shirt of Nessus, is incompetent and irrelevant.” 
That is, un-Nessus-ary, we suppose. We regret to 
notice the discontinuance of the Southern Law Journal. 
It is to be succeeded by the Weekly Pantagraph, which 
will give the head notes of the Alabama decisions. 





The ‘ Proceedings of the New York State Stenog- 
raphers’ Association, including Papers read, etc., at 
the Sixth Annual Meeting, held at Buffalo, N. Y., 
Aug. 23d and 24th, 1881,” contains some very funny 
articles, notably, ‘‘ Reporting at Chautauqua,” by 
Geo. H. Thornton, and ‘“‘ Blunders,’ by F. J. Morgan. 
—In a recent Texas case, Texas & Pacific R. Co. v. 
Kirby, the trial court gave the following definition: 
‘Contributory negligence is that which contributes to 
the injury of any person or thing by the careless 
handling of any railroad or machine, or instrument in 
the hands of another, or contributory negligence may 
be attributed to any person in not looking out for his 
own safety.’’ ‘It is the opinion of the court that tho 
Texas & Pacific Railroad Company was guilty of con- 
tributory negligence in allowing a sawdust pile to ac- 
cumulate on her right of way, and so near the track 
and a general road crossing, to such a height and length 
as to entirely obscure the approach of any traveller or 
team until within a few feet of the track.’’ —— We are 
glad to learn what “‘ganancial” property is. It is de- 
fined in Chanez v. McKnight, 1 New Mex. 147, as ‘* that 
which is increased or multiplied during the marriage.”’ 
Meaning babies, probably. In Joseph v. Miller, id. 621, 


it is held that a horse race is a “‘ gambling device.” See 
ante 502. In Garcia v. Territory, id. 415, it is held that 
sixty lashes on the bare back is not a “cruel or unusual 
punishment” for mule stealing. 
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See Taxation. 


| ASSIGNEE. See Bankruptcy ; Costs. 


ASSIGNMENT. Of account ; how poate: wast is 
yo sient. Truax y. Slater (N.Y. A 


People v. Mc- : 


534 


2.—Check on bank; when operates as ass ae of 
dopoett m, German Savings Inst. v. Adae (U.S.C. C., 
OO OE OL 


3.—Creditor cannot make a valid, of part of his claim. 
Beardslee v. Morgner (Mo. 8. C.), A 537 
4.—For creditors ; accounting; conflict ‘of “jurisdiction; 
proceedings pending between two courts; practice ; 
notice under Code of Civil Procedure,$ 786. huehle 
v. Relmane GN. ¥. Ape), BD.. ...-. oscsccsccsscescsss 
evidence of fraudulent intent; 





5. ; validity of; 
oe a ree. facts on. Schultz v. Hoagl fand 
BBD Do BD. o0 cote <0600 -sostewe Seccteoenes ened 
6. ; assignee continuing business; reckless ex- 





penditures by, = allowed; commissions. Matter 


of Dean (N. DM livss+ jon rnadcddcesedescs tues 474 
See Banks oT Banking; Insurance, Life. 
ASSUMPSIT. See Action. 
ATTACHMENT. Of corporate cock, “or not 
sustained. Beckwith v. Burrough (R. I C.), full. 294 
2.—Grantee of defendant can move to bo “affidavits 
for. Trow’s P. & B. Co. v. Hart (N. Y. App. ), Ab... 113 
ATTORNEY AND CLIENT._ Attorney’ a) Hen ¢ on 
moneys of client. In re Knapp (N. Y. App.) Full.... 106 
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ATTORNEY AND CLIENT—Continued. 
2.—Attorney’s lien —s to set-off. Natl. Bank of 
Winterset v. Eyre (U.S. C. C., Iowa), Ab ......... 
3.—Contingent fee; agreement between, that attorney 
is to receive as compensation one-half of om col- 
rocsed, | unlawful. Ackert v. Barker (Mass. 8. C.), 
cial s inden smekncceiteinids Aateecn. cameos. (a+ 
4.—Knowledge of apreeney as affecting client. Ford v. 

French (Mo. 8. C.), Ab 


5.—Power of, gy en as security, n not revocable. Stewart me 


v. Hilton (u in MMs. adebss: seco «00680 
6.— “wets of Bi right of action by surviving partner; 
imitations. Noble v. Bellows eve Ss. pS 


statute of 
=~ 


I i niaavnscans .-aeeade 334 cusese <ad 
See Ne gotiable Instruments ; Se t-of. 
AUCTIONEER. See Conversion ; Statute of Frauds. 


BAIL. See False Imprisonment. 

BAILMENT. Delivery to foreign executor of bailor, 
discharges bailee, though executor misappropriates; 
conflict of we Shakespeare v. Fidelity Ins. Co. 
i <iine sami i<svedbsasdsaodcecesnes 

See Pledge. 


BANKS AND BANKING. Agency; responsibility 
of one receiving for collection, for neglect of its cor- 
ee onging t bank. Guelick v. Natl. State Bank (lowa 

2.—Authority of cashier to compromise debts, pre- 
sumed ; parol offer to compromise accepted by other 
creditors binds creditor making it; Senger; of 
eee. Chemical Natl. Bank v. Kohner (N. Y . App. ), 
of stock not transferable on books, 
when we Condincntal Natl. Bank v. Eliot Natl. 

Bank (U. 8. C. C. Mass.), Full 

4.--Payment of check; when credit by correspondin 
bank is, to collecting bank. Briggs v. Central Natl. 
Bank (N. Y.C. 
5.—Relation omeeat bank and depositor; trust mou- 
eys ; banker’s lien; agent as depositor ; dissolution ; 3 
practice; a ow Central Natl. Bank v. Connecticut 

Co. (U. 8. 8.C.), Ab 

6.—Set-off; stockholder cannot set off amount of de- 
208it against amount due for unpaid assessments. 

= apeand Savings Bank v. Bastain (Penn. S. C.), 
‘u 


See Agency; Alteration; National Banks; Notice; 
Savings Banks ; Taxation. 
BANKRUPTCY. Assignee may not maintain ac- 
tion to enforce pazeomons 5 peewee creditors. Dud- 
ley v. Easton (U. 38.8. C.), A 
2.—Promise to pay debt, 2 ‘pending proceedings, 
does not revive debt. Groves v. a (Ky. aee. y 


3. ; Stillwell v. Coope (N. Y.s. “C), 


BAR. Women cannot be admitted to. 
Case (Mass. 3. C.), Full.. 


BASTARDY. See Cr iminal Law. 
BIGAMY. See Criminal Law. 





BILL OF LADING. Contract in, revocable by owner = 


of goods. Halsey v. Warden (Kans. 8. C.). Ab 
BILL OF REVIEW. See Practice. 
BONDS. Official; of revenue collector not designat- 
ing district valid; su wane demurrer. United 
States v. Jackson (U. O° pyensshzepadlip apse 
See Constitutional cows : * Munie ipal Corporations ; 
Statutory Construction. 


BOUNDARIES. Fixed monuments prevail over 
+ amy bfleisch v. Standard Oil Co. (N. J. App.), 


2-of land L highway; > grant extends to ‘center, if 
owned = unless yng of conveyance ex- 
clude ie? wv. Tibbetts (Me. 8. C.), Full 
BREA H OF PROMISE. Of marriage ; evidence 
efendant had oe plaintiff a newspaper con- 
taining love poem with a request to Cz" mis- 
sible. Richmond v Roberts (il. RAN & see 
BRIBERY. Election: offers by candidate ay ay ex- 
penses of office 2 give salary to the poor. People 
fe GA Fate 
BROKER. See Agency. 
BURDEN OF PROOF. See Negligence. 
BURGLARY. See Criminal Law. 


BURIAL. Right of control of sepulture of dead 
body. Weld v. Walker (Mass. 8. C.), Ab 

2. “Right in lot in grounds acquired by ‘Voluntary asso- 

ciation, exclusive to owner of lot; trespass quare 


clausum. Smith vy. Thompson (Md. App.), Ab...... 257 


CARR. GOODS . Agent will not bind by 
iene bil is ading; when custom will not ter 
aaa are v. Memphi is &C.R.R. Co. (U 


8.C.C., ‘oan ), A 


Page. 


- 497 


155 


63 


133 


148 
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CARRIER OF GOODS—Continued. 
2 pageree of ameennse not ** ~y-y at sa 
s § 4282. The Marine City (U.S C.), 
3.—Contract “oan “from liability for oo ‘to 
goods transported does not release from loss by 
own someease. Yemen v. Rome, W. & O. R. 
Co. (N. App.), Ab.. 


4. Be tm ee by; delivery u 
third “w not. Glyn, 4 
India D. Co. (Eng. App.), Ab 

5.—Not liable beyond line; carrier company agreeing 
for transportation over connecting railroads, not 
agent of railroad company. St. Louis Ins. ~ Ne St. 
Louis, V.T. H. & Ind. R. Co. (U.S. 8. C.), Al 

6.—Lien ; second of two connecting carriers ew a lien 
for first carrier’s charges as was ashisown. Potts 
v. N. ¥.& N. BE. BR. Co. (Mass. 8. C.), N....... ...0-- 


CARRIER OF PASSENGERS. Passenger tak- 
ing unsafe seat at invitation of servant of carrier: 
re eed negligence. 


yn order of consignee to 
& Co. v. East & W. 


2.—Negligence ; duty as to constructing ship ; liability 
for injury to passenger from helplessness jeoniins 


Page. 


514 


Downie v. Hendrie (Mich. one 
liability 


from pneglinence. — v. British & N. A 
je 8 ee ee er 494 
3.—Liability ,% injury’ to passenger. The Nederland 
(U.8. LED aaascsncese: raapeases sencbe seats 


4, Rul e requiring tickets to ride on freight trains; no- 
. Burlington & Mo. R. Ry. Co. v. Rose (Neb. 8 
RAND: cas, rte dales tad eacitacerk: 2cddvdnckaneeen” dele 
See Negligence. 
CHAMPERTY. See Attorney and Client. 
CHARTER PARTY. See Maritime Law. 
CHATTEL MORTGAGE. See Mortgage. 
CHECK. See Assignment; Negotiable Instruments. 
CITIZENSHIP. See Corporation; Removal of 
Cause. 
CIVIL DAMAGE LAW. Facts constituting cause 


of action need not be proved beyond a reasonable 
doubt. Welch vy. Jugenheimer (lowaS. C.), Ab. 


LUB. Rules governing interference of court with 
a of club. Dawkins v. Antrobus (Eng. App. ys 


COLLISION. See Maritime Law. 

CONFLICT OF LAW. When Federal courts fol- 
low decisions of State courts. Soustiey v. Keeley 
(U.8 C.C., Minn.), Ab 

2.—When court of camer may restrain suit in court of 
another State. Cole v. Young (Kans. 8. b. 
3.—Lex loci contractus; goods sold in one State to » 
wit to another State by carrier. Mack v. Lee (R 
WAG Ss Fc tvdcchasicases alee Sa: anae’ <5 ease ees adie 

: usury. Hiatt v. Griswold (U.S. C.C., Vt.), Ab. 

5.—Legitimacy of child born abroad, by “what law estab- 
lished. Re Goodman's Trusts (Eng. App.), Ab 

6.—Limit of authority of States bordering navigable 
rivers. Reitz v. St. Louis (U. 8. C 0.), 
7.—Pendency of suit for same c ause of action 7 Fees. 
= aw? State courts. Latham v. Chaffee (U.S 
), Ab.. Oo cccrsce See s60cecesces sesecceseeoococs 
8.—Statute has no extra-territorial force ; presumption 
as to foreign law. Carpenter v. Grand Trunk Ry. 
Co. (Me. 8. C.), 
9.—Rules of U. 8. Treasury as to distribution of pay * 
deceased seamen in ary oe over State law. 
Low v. Hanson (Me. S. C.), 
See Agency; A ssignme nt; Elec tione: : Mar itime Law. 





CONSPIRACY. Requisites of gitformatien wig 


People ‘3 Arnold (Mich. 
See Criminal Law. 


CONSIDERATION. 
Suretyship. 
CONSTITUTIONAL LAW. Contract, election 
to public office not. City of Wyandotte v. Drennan 
(Mich. TAME: 000s 006 W560. cnsscaste cntnnenesees 
2.—Dower Tight not affected “by repeal ‘of opiate 5 im- 
pairing contract. O’Kelly v. Williams (N. C.8. C.), 


venue. C), f 


See Contract; Mortgage ; 


3.—Klection } validity of statute to ascertain qualifica- 
pease of voters. In re The Felling Lists (R. I eo 

u 
4.—Evidence; “dying “declarations not admissible as 
hearsay; right to x confronted with witnesses. 
Green vy. State (Ala.S8. C.), N 


2A4 
5.—Imprisonment for debt; soupemes ot aot p paying - 


judgment. Ex parte Hardy (Ala. $ C.), 
6.—Evidence, provision as to; lic ense, when holder 
must produce. State y. Higgins (R. I. 8. C.), Ab... 
7.—Local act construed ; subject not expressed in title. 
Matter of opening 138th street (N. Y. App.), Ab.. . 
8.—Marriages, mixed, statute poapiadies. constitu— 

tional. Goss v. State (Tenn. 8S. C.), 


9. re oyster law valid. The *.- (0.8. D.C., 
J } BBccce « sacesee 
10.—New York constitutional provision of 1875 forbi: % 
ding town aid to corporations, valid as to subscrip- 


395 


335 


> 237 
Vv 
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CONSTITUTIONAL LAW—Continued. 
tions authorized previously; manicinel corporation; 
acts — ww eS ¢. kt. R. Co. v. Falconer 
(U.S. C ), Ab. 

11.—Office, eel ae ‘office-holder has no property 
in office; Office not ‘a contract; right to judicial 
hearing. Donahue v. County of Will (IL. 8. ©.), Ab. 

12.—State constitutional provision forbidding legislature 
to provide for payment of State debt oe State 
ex rel. Atty.-Gen. v. Young (Minn. 8. C.), A 

13.—State law frapairing contract ; alteration of cuante. 
pal charter so as to prevent taxation to pay city 
debt; mandamus. U.S. ex rel. Wolf v. Mayor, etc. 
(U0 $.8.C.), Ab. 

14.—State statute abolishing imprisonment for debt con- 
stitutional as to existing debts. Viall v. Penniman 

SE Oe Rs MEE <nsccnccscaseoe 

15.—Statute of limitations; statue reviving right of crim- 
inal prosecution barred by, invalid. Moore v. State 
(N. J. App.), Full.... 

16.—Statute excusing ‘public officer from liability for 
fe ay oe moneys stolen from or Jost by him, without 

is fault, constitutional. Board of Education v. Mc- 
Landsborough (Ohio 8. 
17.—Question of law not fact; statutory construction;  evi- 
dence; journals of legislature may be referred to to 
show law constitutional; change in title of bill dur- 
ing passage; municipal beaess coupons ; interest. 
Town of Walnut v. Wade (U 3. 8. C.), A 

18.—Tax on income of corporation by State, valid. Phila. 

a peed for Insurance v. Comm. (Penn. 8. 


19. BX, See property in transitu, ‘c annot be levied. 
Ogilvie v. Crawford County (U.8. C. C. Iowa), 
20.-—-Trial; defendant entitled to path | at verdict. 

Smith’v. State (Wis. S. C.), Ab.. 
2l.—Validity; special statutes authorizing ‘municipal 
bonds ‘a County v. meen hemnpapeeiosttadel M. 
Works (U. 38. 8.C.), Ab. . ‘ake 
See Sunday. 


Page. 
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395 


33 


29 


CONTEMPT. Justice of the peace no power to com- = 


Rheinhart v. Lautz (N. J. C).N 
See Process; Statutory Ce et. uction. 


CONTINGENT FEE. See Attorney and Client; 


Contract. 


CONTRACT. Procured by agent from his principal 
by fraud may be rescinded by principal. Pegram v. 
Charlotte, C. & A. KR. Co. (NC. 8. C.), Ab...... 

2.—Breach of, when precludes from recovery for partial 
performance. Douchy v. Drake (N. Y. App.), Ab.. 

3.—Consideration ; promise by bankrupt glethonant in 
compositon to pay remainder of debt. Higgins v. 
Dale (Minn. 8. C ), Ab.. 

for Thy hat Ba 

v. Pl uwce (NY App.), Ab. 

must be both valuable and law ful: agreement 
to suppress evidence. Barron v. Tucker (V t. as 

6.—Construc tion of: forfeiture “ RY on leaving ser- 
vice. Heber v. U. S. Mfg. Co. (R.1. 8. C.), Ab 
7.—Wagering; sale of Raw | on - Saneiins void Dick- 
son’s Exr. v. Thomas (Penn. S. C.), Ab 
8.—By County Commissioner to pay an attorney acon- 
tingent fee, against public policy and void. County 
of Chester v. Barber (Penn. 8. C. 
9.—Defense in action for breach of; ‘omission of plain- 
tiff at defendant's request ; interest —- 
Winch y. Mut. Benefit Ice Co: (N. Y. App. 
10.—Iliegal; illegality need not be spec ially” leaded; 
commission to government officer on purchases by 
goveromens- Oscanyan y. Winchester Rep. Arms. 
Co. (U. 8.8. C.), Ful 

ll. : aaah to compound crime. 

v. Farley (Eng. App.), 


mit for. 





4. 





12.—Implied; undisclosed aw does not affect. 

Prince v. McRee (N. C. 8. C ), a 

13. ; supply of goods ‘by te not other- 
wise one in Pe - 

B. D.), C. T. Full 

14.— svalidted by B.S of material fact; agent 

acting for other party. spaniel v. Havemeyer 

(N. Y. App.), Ab. 





Johnson vy. Raylton (Eng. 


1l4 


“Natl. Bank of Gloversville 
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15.--For forestalling ‘market, void. "Raymond v. Leavitt “wt 


(Mich. 8. C.), Fe 
16. ventas in siegular number signed by several is 
joint and several ; foreciosure ; judgment for defi- 
ciency. M ronda Du ‘Lac Harrow o. v. ee kins (Wis. 
i Me Bs hw ccs sod sn dgcsd onceevans. Retraias tie Ses 
17.—Promise to marry ; : “What constitutes * refusal whers 
no time fixed. Wapeaeneee vs Simmers (Penn. 8. C.), 


A 

18. —Negotiable instrument, ‘alteration of contract to. 
Scofield v. Ford (lowaS. C.), Full 

19.—Party; when stranger to suit may sue on contract. 
Wynn v. Wood (Penn. 8. C ), Ab 

20.—_By railroad company to furnish unnecessary accom- 
modations to one express company invalid. Texas 
Ex. Co. v. Texas & P. Ry. Co. (U S.C. C., Tex.), Ab. 


21.—Rescission of; where party asking does not return 
value received action will not lie. 
(Wis. 


Hyslip v. French 


Bs Gey Bc cccccccee astb’ 60vesesesen beeseded one 


16 


35 


218 











CONTRACT—Continued. 


; sale of promissory sate of, as party then in- 

solvent. Day v ploney Clam C.), Ab . 215 

23.--Wagering; sale of grain for tal delivery; security 
given on gambling sale, void. Barnard v. Backh baus 
GUPEEE Th MEGMOUIEN | &na 405s oudenanaess cue eae ike 

; sale of stock on a margin. 
Ce TD. SED FAM <n cccscs ahd vdcd sodsnsian cour Been 

25.—For service by the ‘month; if employe be discharged 
wrongfully, suits may be brought at the end of each 
month. Isaacs v. Davis (Ga. 8. C.), Ab.. 

26.—Statute of Frauds; verbal contract not ‘to be 
formed. ~ aa a year void by. Levison v. Stix ( .Y. 

, 

27.—Wages earned by unlawful, ‘of service, not recover- 
able. Birkett vy. Chatterton (R. 1.8. C.), Full ....... 
See Action; Bill of Lading; Carrier of Goods ; Con- 

stitutional Law ; Corporations ; Fraud ; Master and 








Servant; Office and Officer ; Specific Performance ; 

Sta tute of rauds ; Sunday. - " 
CONVERSION. Demand and refusal, what consti- 
tutes. ‘Tuttle v Hazard (N. Y. App.). Ab........... 
2.—Sale by auctioneer. Natl. Mercantile Bank v, Rymili 
Ge Se A ccncce>  . aabacnmnedde..<-s‘einaenen 


3.—Sale in auction yard by another, not conversion by 
eS Natl. eepeenee Bank v. ates fine, 
GG RAS cs. com. cmnact 5:5 sks desl ca 

See Carrier ; > Nuisance. 
CONVEYANCE. Fraudulent; creditor cannot im- 
= collaterally. Mesmore v. Haggard (Mich. 8. 


a Dendulons ; when fraud presumed ; subsequent 
creditor. Burdick v. Gill (U. 8. C. C. Iowa), Ab... 
See Fraud; Undue Influence. 


CONVICTION. See Criminal Law. 


COPYRIGHT. Not allowable, of title poovtonsly 
used. Dicks vy. Yates (Eng. App.), Ab....... 
CORPORATIONS. Charter, Sertgease of, for non- 
_— State v. Council Bluffs & N. F 
2.—May exercise in another State only powers given ai 
charter; conflict of law. Pierce v. Crompton (R. 
3.—Citizenship of; service of process; jurisdiction a 
Federal courts. Eaton i; — Louis, Shakspear M. & 
8. Co. (0.8.C C. Mo.), A 
4.—Contracts between aman yi Md incacpanensen, 
when valid. Lorillard v. Clyde (N. PP 
5.—Director may - creditor and secure a aebt y bidding 
in corporate segerty at execution sale. Hallam 
v. Indianola Hotel Co. (lowaS 
6.—Director, liabillty of, for debts. National Bank of 
Rutland v. Page’s Exrs. (vt. 8 " 
7.—Domicile of joint-stock company suable in name of 
president. Fargo pA Louisville, N. A. & C. Ry. Co. 
(U. 8. C. C. Ind.) 
8.—Interest not EF on liabilit 
Munger vy. Jacobson (Ill. 8. SF rs eee 
9.--National bank; residence of; right to maintain ac- 
aw Federal courts. Orange Natl. Bank v. Traver 


of stockholders. 


DE), BIB. cicctecaccccscs sosseceeséenstacoe 11 


10.—Authorized to issue negotiable paper to fixed limit, 
cannot plead ultra vires when a exceeded. Auer- 
bach vy. La Suer Mill Co. (Minn. 8. C.), Ab... 4 
11.—Negotiable instrument; when liable on note given 
by presicent for money for its use. Castle v. Belfast 
F. Co. (Me. 8. C.), Ab . 456 
12.—Officer receiving salary not entitled to extra com- 
pensation without contract. Pew v. First Natl. Bank 
(Mass. 8. C), Ab 
13.—Authority of officers to act for; acknowledgment of 
mortgage in vim Sense. Hodder v. Kentucky & 
Ee eee, OO. 00. OG. Ch, BB .. .csciescccderens pe 


} G. 
9 | 14.~—Railroad company; pond: aot does pe release 


subscribers for stock. Ate hison, Col. & P. R. R. Co. 
v. Phillips Co. Gee H. GR Bs oc0 cscoccesgunvuseeen 
15. ; cannot conduct express business. Southern 





Ex. Co. v. Memphis & L.R. BR. Co. (U. 8. C. C., 


Ark. ), Biosoc cece nceeszen sens cdcoddzshasesussogammmanes 515 





; residence Sosmed under laws of several States. 
Stout v. Sioux City & Pac. R. R. Co. (U. 8. C. C., 
Wn BID iccce: x. scatcsasnarad, cenatinbecceee 515 


16. 


| 17.—Resi dence of: State ‘court ‘cannot. ap point receiver 


Stafford v. American Mills ‘o. (R. LS 
18. ;walver of right to remove “cause. ‘sick Ohio 
. Co. v. Koontz (U. 8. 8. C.), Full..... . 
19.—Savinge bank; notice; conveyance to ees, 
Apres: of Philipsburgh Savings Bank (Penn . 


. bt * wea 





20.—Corporate ‘stock, - subscriptions to; what necessa: 
to make binding’ on rr" Excelsior Grain 
Co. v. Stayner (N. Y. 8S. C.), Ful 

21.--Liability Of stockholder, where jess than 5: pa paid 
for stock. Flinn v. yo A (U. 8. . 2% 

22.—One holding stock in pledge lint 2 ‘stockholder 
if acting assuch. Griswold v. Seligman (Mo. 8. C.), - 


| 23.—Ultra vires ; under authority to borrow money can- 


not issue irredeemable 4g 


Denes v. Phila. & R. 
R. R. Co. (U. 8. C. C., Penn.), A’ 180 
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CORPORATIONS—Continued. 





Page. 
24. : defense of not available to Sofeet liability on 
contract. Missouri Valley Land Co. y. Bushnell 
i : Cnekiecnk “eethidhe ooh chdenccnceetnnennses i 


Constitutional Law; 
- gomaed Instruments ; 
n. 


Munic ipal ( forporations ; 
“Parties ; Practice ; Taxa- 


COSTS. Assignee beneficially interested liable for. 
Davenport v. Elizabeth (N. J. 8. C.), Ab 
COUNTERFEITING. See ieadiation. 
COURT-MARTIAL. Jurisdiction maybe inquired 
into by civil courts. Barrett v. Hopkins (U. 8. C. C., 
MEN Dy Ena nes sit0s 650d cecbddeeccce .066e8edsccccccesess 
COVENANT. Running with land ; widow who is de- 


visee Of husband liable upon his covenant of war- 


ranty. Clark vy. Winchell (Vt. 8. C.), Ab. 
CIVIL D ATH. When hahidheisied effects. 
‘Town of Baltimore vy. Chester (Vt. 8. C.), 4 


CRIMINAL LAW. Abortion; evidence ; declara- 
tions; noxious medicine ; examination of witness; 
cruel or unusual punishment. State v. Gedicke (N. 


2.—Bastardy ; conviction may be had on uncorrobo- 


rated testimony of prosecutrix. State v. McGloth- 
len (Iowa S C.), Ab.. 
3.—Bigamy ; first marriage obtained by fraud of woman 


and without paternal consent; limitation. (Aus- 





I DS eR anak ss othe tee. a0d) sbenehee 
4. . presumption ; question for jury. Reg. v. Wilt- 
IR MER itcacccsce S050 sencssevese 
a of empty wrt intent “sufficient to prove. 
Gente V. Bead (OBIS B. O.), Wan. coccocccccecce. coce-ces 


6.—Conspiracy to intimidate ; sg warned construction. 
Embry v. Comm. (Ky. App PR ep eA 
7.—Conviction; what suffic nah ‘to constitute; pleading 
quilty. United States v. Watkinds (U. 8. ©. C., Or. he 


8.—Evidene e; admissibility and c ompetenc y “of that of , 
.), Ab 57 


accomplices. Collins v. People (Il. 


9. 
10. 





his own behalf. State v. Daley (Vt. 5. C.), Ab....... 

; dying declarations not rec eivabie. - anon 1 

tion ‘of accused. Moec k v. People (Ill. 8 

s by oA hed ca held 

o— wees officer. Regine v. Fennell (Eng. Cr. C. 
tes. 











12. 
competent. State v. Morris (N.C. 8 

; witness not expert may testify to existence of 
“blood s ots; conduct of accused person after 
crime ; declarations of third parties; trial. Green- 
fleld v. P euple (N. Y. App.), Ab................ 

14. ; presumption of chastity, when not allowable. 
Commonwealth v. Whittaker (Mass. 8S. C.) 

15.—Election law, violation of; indictment, duplicity in; 
charging two oMeneee necessarily connected. Ha 
v. People (N. Y. 8. C.) 

16.—False pretenses ; wind nosenenty to constitute. 

N.C. 8.C.), Ab 
li. 








State v. Hiffuer () eA 
; offense not complete where sale of goods void 
by statute of frauds and no delivery; Golivery to car- 
rier not delivery. Ex parte Parker (Ne »b. 8. C.), Ab. 
18. ; as to ownershi 
tice. State v. Hill (Me. 8. C.), 
19.—Forgery; lack of resemblance of signature no de- 
— oa case), N. 
of city certificate of indebtedness ; indorse- 
ment ; uttering. Bishop v. State (Md. App.), Ab.. 
21. yr instrument. Regina v. Harper 
(Eng. SE SN ce. chaidundcscwisaboceksasatens sees 
22. .* false TO ved adeed by one assuming to act 
as attorney without authority, not. State v. Wii- 
SS Mi MU MIC naivns -ogeciesed sce -- asevomsdoess 
23.—Former conviction of different offense upon same 
facts. Wilcox v. State (Tenn. 8. C ), Ab. 
‘French pool” or * Paris mutual” is a 
Commonwealth v. 

















24.—Gaming ; 
“ contrivance = s betting.” 
Simonds a. & 
25.—Homicide in resistance ‘to illegal ‘arrest. Ross v. 
State (Tex. App.), 
26.—Indictment; Obscene libel qeeetates in school- 
house. State v. Pennington (Tenn.S 
\ "he public place”’; “* public street, highway and 
side-walk.’ State v. Moriarit (Ind. 8. ),N 
28.—Insanity stays sadement an execution tn capital 
felony. State v. Vann(N. 
29.— Jeopardy, once in , escape of A during trial ; 
discharge of jury without, verdict; second trial. 
Peo Ot. Higgins (Cai. S 
30.—Jurisdiction : —— trade LA under sentence in- 
gictebic for carmnegenn act. Kennedy v. Howard (Ind. 


§ 





State v Sneed (3 . 8. C.), 
People v. 


” judicial functions. 
ee iacoons, 
Jones (Mi 


teens t , commit, what is. 
c 
—; payment of 7S induced by threats. Reg. 
Vv. Lovell (Eng. C. Cas. , Ab. 
; lost property; flood wood (Austria) . 





; declarations by accused, when ‘admissible in 
).), Ab 4 


; foot-tracks examined in absence of accused, 
».) 3 


397 


. 319 


519 


148 
119 


399 





459 


of real estate; evidence: no- 


. 519 


57 
118 


me 


163 


NO A | eee 258 


Ab. 399 


Kee PaOGEES. 6 eadoeesins 139 


46.—Resentence b 




















CRIMINAL LAW-—Continued. Page. 
35. ; obtaining possession of goods by a trick; evi- 
dence; other ce of accuse Shippl yv. 

People (N. + » = hic silitenceh acta eta enn ha eae emake 374 

36. hi bailee. oy v. Tonkinson (Eng. Cr. Cas. is 

lp FAD. ccccccccenrserscee see  ceeereesseerecccess se oe ) 

37. of lost goods (Austrian Case), N..........--+.--- 3 





38. oe tickets, indictment for dealing in; * duplic- 
, Ab 414 


Sy. Reed v. People (N. Y. App 
39. urder; mistake in med cal treatment ques 
death, not. State v. Schultz (lowa S. C.), Ful 
; mortal wound given by one but death caused 
by another; evidence; dying declarations relating 
to bor yt and former matters inadmissible. State v. 
WOE Gils ince. cccapsn. 060 cesencesacncaces: 
4 tal: challenges ; saeet of motive. 
Lawlor (Minn. 8. C.). 
42.—Newpaper article cncouraging murder of foreign 








41. 


potentates; misdemeanor. Kegina v. Most (Eng. 
eR RS ear oe ee 
43. Pleading: dilatory plea must be certain. State v. 
POCORN CHUM. BOD.) B00 cece ccs ccseseseecoss 


44.—Rape, fornication not; ‘offense related to, so as to 
convict under rw for. State of Wisconsin 
v. Shear (Wis. 8. C.), Ab 
45.--Receiving stolen goods a misdemeanor at common 
law; need not be for gain; indictment for. State v. 
SS Gs SUI Bens wanccscccen- cop setocsans ae 
_——- Term of prisoner convicted 
Moet v. People (N. Y. App.), Ab.. 
Castro v. Queen (Eng. 


of murder. 
eal es A ‘cumulative, valid. 
H. of L.) 
48. —Statutory -- See tion; in conviction of one under 
sixteen for murder; statute mitigating penalty does 
_ apply. State of Missouri v. Barton (Mo. 8. C.), 


49.—Trial; challenge ; “opinion of juror from reading 
newspaper ; change of law as to challenges after 
offense and before trial; limiting time of counsel 
reasonably not interfering with right of accused to 
be heard; evidence; confidential communications; 
burden of prects insanity. State of hemepsamniuy ¥. 
Hoyt (Conn. Der gaegiepaierierpeagees (ts 








50. . what Ho confession. “State v. Carr 
(Vb. SB. C.), AD. 2.2... 222 ceccccscrrcceee coe. cecesens 
51. ¢ convie tion on one count only, awe as to 
other counts. State v. Taylor (N.C.5S.C.), Ab...... 





" y. Addy (N.J.S. 
See Eathadition; ee Construction 


CRUELTY. See Animals. 


; Witness, 


DAMAGES. Fraud and deceit ; promise ot marriage 
by married man. Pollock v. Sullivan (Vt. S. C.), N.. 
2.—On breach of contract to furnish stable room. Me- 
Mahon v. Field (Eng. App.), Full.. 
3.—-Measure of, for breach of ¢ ontract for manufactur- 
ing article. Ecenrode vy. Chemical Co. (Md. App.), 





. upon breach of contract for sale of foods. 
our & Furnace Co. vy. Cochran (U. 8. C. C., Penn.) 
Sei ataigdeckcuad Baseasctaabitedeas sdntebs: <adeha ° 
. for breach of tenant's agreement to surrender 
premises in apa. Watriss v. First Natl. Bank 
CHMOD. TE, G.), Fu ocgned véscoses 06 sinesoses 
for wronstl —- of fixtures. Rhoda v. 
Alameda Co. (Cal. $ C.), Ab 
7. 1-enaete jor oe mental suffering. “'Boree v. ‘Danvitie 
(Vt. S. , 
8.—Warehousing 4% ‘at place other than one ‘agreed 
for. Lilley v. Doubleday (Eng. Q. B. Full 
See Deed; Notary Public ; Nuisance ; Patent; 


DECEIT. Intent to deceive nec oN! to paatene 
action. Schwabacker v. Riddle (III. 8. C.), Ab... 
See Damages ; Fraud. 
DEED. Appurtenances; water right in gross not ap- 
purtenant to <7 when it paces with land. Bank 
of British N. Miller (U. C. C., Or. 
2.—-Delivery with intent to vest tite followed by re-de- 
livery to grantor and destruction; declaration of 
ogy separate paper. Rogers vy. Rogers (Wis. 8. 
Ax ) 
3.—Description in; exception and reservation. Roberts | 
vy. Robertson (Vt. 8. C.), Ab 
4. , When uncertain may be made certain by evi- 
dence ; of strip of land along line without lateral 
boundary fixed, appropriation fixes; covenant of 
seisin; failure 'of title to oe = land ; damages. 
Messer v. Oestreich (Wis. S. C.), Ab....... 
5.—Error in record referred _to — "identineatio by 
parol. Willey v. Loveley (Mich. 8. C.), Ab. 
6.--Habendum, office of and effect on premises. 
v. Osborne (N. C. 
7.—Of land to imbecile; “valid delivery may be made to 
imbecile; administrators cannot owe transac- 
tions. Campbell v. Kuhn (Mich. 8. C.), Ab.. 
see of. Hitchins v. Pettengill (N. H. 8. 


5. 








6. 





notice of colla- 
Putnam v. Har- 


), A 
9.—Restrictions on use of premises ; 
teral deed containing covenants. 
land (Eng. Ch. D.), Ab 


4 
State v. : 


; suspension rf Nw amen when justifisble. State 
on ‘ 


78 


343 


woe 


” 389 


136 


<a 
Practice. 
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DEED—Continued. 

10. in; parties. Tobey v. Morse (Mass. 8. C.). Ab.. 

11.—Tax, description on; when void for uncertainty. 
Johnson v. Ashland Lumber Co. (Wis. 8. C.), Ad.... 
See Covenant; Insanity ; Married Woman; Mistake. 


DEFINITION. * Beer gabon’ is shop; Swhere beer is 
re Id. — & 8. . & B. Co. v. Field (Eng. 
PD -)y ADs. 2e cree cece ee ne es not eeeeseee nee eee cane 
2.—* First mortgage” and ‘Second mantgnge a 
Green’s Appeal (Penn. 8. C.), Ab 
3.—Lease; “goods, wares and’ merchandise”; when 
does not include horses, harness and wagon ; i = in 
lease. Van Patten v. Leonard (lowaS8.C.), A 
4.—Tidal navigable river not the “ sea.”’ Church War- 
dens v. Robertson (Eng. Q. B. D.), Ab...........26+-+- 299 
See Will. 
DEMURRER. See Fraud. 
DIVORCE. Alimony to a divorced wife should not 
be allowed after she =] married again. Stillman vy. 
Stillman (fl. S. C.), Fu 
2.—Agreement of heat ES a good defense to gener 
for. Squires v. Squires (Vt. 8. C.), Fu 
3.—Custody of child, award of, by decree, not change- _ 
able in ore ‘proceeding. Jennings vy. Jennings 
(Lowa 8. C.), A 
See J. Re Statute of Limitations. 
DOMICILE. Residence of infant of parents killed 
while travelling with.them to new residence. Taney’s 
Appeal (Penn. 8. C.), Ad. ........0..cccces secerecscoce 
See Guardianship ; Removal of Cause. 
DOWER. See Constitutional Law. 
DRAFT. See Negotiable Instruments. 
DURESS. Parent may avoid obligation given under 
threat to imprison child. ogee v. Carmody (Mass. 
ah AR. ... son chanwecnehedentsande Uae 
DYING DECLARATIONS. “See Constitutional 


Law; Criminal Law. 


Page. 
. 275 


296 





EASEMENT. Not sreted Ned parol. Banghart v. 
Flummerfelt (N. J. 8. C.), 
2.—Not lost by mere non- on i teat to mill and 
aes to land; how lost, Day v. Walden (Mich. 8. C.), 
Dh usbanck < Rehiak coin snamebkeeesd satede aaah iae Mameanie 
3.—Right of lateral support. Comm’r of Public Works 
v. Angus (Eng. H. of L.), Full. 
4. ee water, flow of; ac ww by prescription. 
Conklen k Boy ‘d aren § . C.), Ab.. 
ECCLESIASTICAL 4 Bishop mmay remove 
priest. font} v. hy: ey (Penn. 8. C.), N 
EJECTMENT. Coen qesaes maintain. Kinney | 
v. Harrett (Mich. S. C.), 


ELECTIONS. Federal oe obstruction of marshal 


by State pemens conflict of law. United States v. 

Conway eee ey A ere eee 18 
2.—Fraud at, a commén- -law offense. Comm. yv. McHale 

(Homt. B. Gy Biles ccvcocic ce cc> 0 nccns. sabncescss 412 


3.—Supervisors, aT ‘of; Yule for designating 
olitical perty nre Appointinent of Supervisors of 
Biection (0. 8.2C. C., fF Vereen 536 
See Bribery; aa Yonstitutional Law. 

EMBLEMENTS. Title to, upon "ea of 
vendor's lien. Smith v. Hague (Kans. 8. C.), A 

EMINENT DOMAIN. Payment of com eons 
condition precedent to taking damages. yslop v. 
Benes GU. B. Gi), Bi. occ. saee csgccs ecccccsasescoses 156 

See Special Proceedings. 

ENLISTMENTS. See Infancy. 

EQUITABLE ACTION. See Action. 

ESTOPPEL. IJ pais against legal owner of land, 
what will authorize finding of. Trenton Banking 
Co. v. Sherman (N. Y. App.) Full... 

2.—Between prior and subsequent purchasers’ of land. 
McBane vy. Wilson (U. 8. C. C., Penn.), Ab.. 415 

3.—Delivery bond en geats taken in execution. ‘Hund- 
ley v. Filbert (Mo. S. C.), AD..... 200-000 -secseccccce 537 

4.—Does not exist in favor of strangers. 
Baker (Mo. 8 C.), A 
See National ‘Banks; 


EVICTION. See Mortgages. 
EVIDENCE. Account stated, only prima facie, as to 
balance, Wharton v. Anderson (Minn. 8. C.), Ab 
—Admissions of mother of illegitimate, asto his par- 
entage (Austria) ey 4 
3.—Custom; “stubble,” meaning of. Callahan vy. Stan- 
lL RAS err eee 62 
4. —Declarations; fraudulent grantor of land retaining 
possession ; when saan United States v. 
Griswold (wu. 8. C.C., Or.), A 
5.— Decree of Probate Court as i. RE of death; when 
admissible. Day v. Floyd (Mass. 8. C.), 


. 235 


- Fraud. 


317 


6.—Expert, opinion of, as to whether horseshoes were 
fit for winter use, admissible. 
bury (Vt. 8. ©.), N 
7.—Negotiable instruments; parol evidence to vary 
oats of indorsement. 
C.), F 


Evarts v. Middle- 


Martin vy. Cole (U. 8S. 8. 
Skin isesidasenns ebebunaieoanle cocee 429 








EVIDENCE—Continued. Page. 
8.—Notary’s seal to only one of two consecutive certifl- 
gates; authentication. DeGraw v. King (Minn. 8. 
9.—Note, altered, inadmissibie. York y. James (N. J. 
10. Exemplified copy of patent. Briggs v. Helmstrong 
(Mo Rides .0 S © acs cdeeseonannqoenseweneds, Gian 
11.—In action on recognizance ; record of court conclu- 
sive. United States v. Ambrose (U.5. C. C., ve : 
12.—Of fraudulent sale; tax Hate public records. Lam- 
prey v. Donacour (N. S.C.), Ab..... e 
13.—On second trial; A AS testifying ‘to testimony of 
deceased witness. Helper v. Mt. Carmel Sav. Bank 
(Penn. 8S. C.). 
14.—Telegraphic dispatch not admissible without proof 
of the handwriting of the original and of its delivery 
for transmission Smith y. Easton (Md. 8. C. 
15.—Of usage, unreasonable and absurd, ad 
Fuller v. Robinson (N Y App ),N.. 
16.—Witness, disqualification of, for interest, ho ‘jonger 
exists. Rice v. Martin (U. 8. C. C., Nev.), Ab....... 333 
17.—Burden of proof Zoller vy. Morse (Mass. 8,C.), Ab. 76 
See Breach of Promise; Civil Damage Law; ; Consti- 
tutional Law ; Criminal Law; Marriage; Negli- 
gence ; Negotiable Instruments ; Slander and Libel; 
mapa of Limitations: Statutory Construction 
itness. 


EXECUTION. To authorize collection of interes, 
Apps Ab must be given. Todd vy. Botchford (N. Y. 
De Ma 000-: 2 s00ense «ed danen 10s 60dCenneheeedsaampeeee 
—Title to personal property “sold on, does not pass as 
” against creditors unless possession is changed; heavy 
machinery ; city creditor for taxes; subsequent de- 
livery. Stimpson v. Wrigley (N. Y. App,), Ab....... 495 
3.—Trover for property seized by tenant in common; 
possession of lands. Wilson v. Blake (Vt. 8. C.), Ab. 320 
See Municipal Corporations. 
EXECUTOR. Negligence on the part of; paying 
legatees in bonds whose market value are worth 
more than amount called for in legacy. Spaulding 
v. Wakefield’s Estate (Vt. 8. C.), 4 
2.—Power of sale to, surviv2s. Weimer vy. Fath’ (N. J. 
8. C.), Ab 1 








yee! 


3.—Surety for non-resident liable for default ef prin- 
cipal in trust matters; action against surety not 
maintainable at law or in equity until surrogate has 
made decree; practice; new parties cannot be 


brought in by verbal order during trial. Hood y. 

OE SS rrr earrarst 434 
4.—Not liable a tort of Go-executor. McKim v. Aul- 

Webs Comes B.C, Bin es cindcivicdedecsiessasbsest stuceas 317 


EXEMPTION. Husband living apart from wife 
, B.Gn Ab head of family. Linton vy. Crosby (lowa 
—Team kept for use; not necessary to be in actual 
use. Rowell v. Powell (Vt. 8. Cc), "kp i ebensencnihene 820 


EXPERT. See Evidence. 
EXTRADITION. Complaint and warrant; evi- 


dence; character of offense; complaint on informa- 
tion and belief ; powers of commissioner. Ex parte 
Lane (U.5. D. 6. Bt y Gis 6.000 s00d 1 0066sssanbnnbanne 





FALSE IMPRISONMENT, _ Refusing sufficient 
_— civil arrest. Gibbs v. Randlett (N. H.S. C. os 


See Master and Servant. 
FALSE PRETENSES. See Criminal Law. 


FIXTURES. As between grantor and grantee; 
chandelier, stoves, etc., in hotel are. Fratt v. Whit- 
Ce is i Rls By Is 00.05. donendarnincendddd: anu 314 

2.—Drill; a part of realty when necessary to business 
and attached to. me | Bridge Savings Bank v 
Stevens Tool Co. (Mass. 8. C.), N.... ........ 25. 

3.—Show-cases are not when not attached to realty. 
Kimball v. Grand Lodge of Masons (Mass. S. C.), N.. 123 

4.—Iron tables in glass factory and necessary for glass 
1% aed are. Smith oe Co. v. Severin (Mass. 


* App.); 

FORECLOSURE. See Receiver. 

FORGERY. Adoption; n sa. to give notice b 
one whose name is oo McKenzie v. Britis 
Linen Co. (Eng. H. of L.), 

See ( rintnat Law. 

FORMER ADJUDICATION. Splitting demands; 
actions for breach_of contract of service, = for 

Perry v. Dickerson (N. - App. )s 


wages, sepanate. 
Ab.. 


2.—Effect. of. ‘Morse v. Eims (Mass. 8. C.), “Ab: ' 
FORMER CONVICTION. See Criminal ‘aw. 
FORNICATION. See Criminal Law; Rape. 
FRAUD. Agent, innocent tery. Love (ing. by; 

ee contract. SamgnaeY. ove ne Oe Jo 
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FRAUD —Continued. 
2.--Bill demurrable for indefiniteness; estoppel. > Brooks _ 
v. O’Hara (U0. .» lowa), A 
3.—Constructive ; ‘undue influence; by father overchil- 
dren of full age, when ground for equity rescinding 
contract ; nersee of proof. Bainbridge v. Brown 
(Eng. Ch. D.), 
Pe mh elie, when fraud and collusion aqroued 
for rescinding; notice. Wakefield & B. B. Co. 
Normanton Board (Eng. App.), Ab 
5.~Conveyance, voluntary, from husband to wife of 
lands purchased with her 7 pe Campbell ee, 
bell’s Trustee (Ky. App.), A 
6.—In case of mutual, equity mili not relieve. 
Appeal (Penn. 8. C), Ab 
7.—Deceit, what necessary to maintain action for. 
land vy. Brownell (Mass. 8. C.), Ab 
See Dumages; Election; Statute of Frauds. 

FRAUDULENT CONVEYANCE. See Convey- 
ance, 

FRAUDULENT REPRESENTATIONS. 
a? leading in action for; stranger acting upon, when 
he may sue one making; receiver of railroad com- 
pany. Bank of Montreal v. sang e- 8. C.C., Iowa), 


FREE MASONS. See Partnership. 


besede. dnsasecds. s9eersenes es. 


GAMING. See Criminal Law. 
GENERAL AVERAGE. See Maritime Law. 
GIFT. Causa mortis of ease of article sold. Scrugg 


v.jAlexander (Mo. ‘Zo SRA ANE RieRCees cencee ov 
2.—Of money in aot oy eas donatio mortis causa. 
Couser v. Snowden (Md. App.), Ab................... 


___ Page. 
333 


‘ 
8.—Words importing intention to wake, do not raise a 
39 


trust. Breton v. Woolven (Eng. Ch. D. his duae-ceee 
GOOD-WILL. Interference with onal will of bus- 
iness; circnlar issued by retiring partner after —- 
ing new firm. Mogford v. Courtenay (Eng. Ch. D.), 
GRANT. Public; substantial compliance with condi- 
tions, suffic a Kiefer v. German Am. Seminary 


(Mich. ig Dbedh ethnnneseres <onchde sasesenacacenese 
UA 4 ‘Wi » Pheenix Ins. Co. v. Louis- 
G Node Nei Ne Se Ae eee 


.-When aA. ot ao discharged by lack of dili- 
gencein holder. Withers v. Berry (Kans.58.C.), Ab.. 
3.—On promissory note; what is not original promise 

—: v. Speer (Penn. 8. C.), Ab 
Vegotiable I nstruments ; Suretyshi p. 
eupameeatene. Domicile of orphan infant 
under; Sw of guardian. Marheineke vy. 
Sy Ge TS GD, BD. ccc -cccccccccsscccccceses 
See Ejectment. 


HEAD OF FAMILY. See Exemption. 
HIGHWAY Land-owner may prevent wagon on, 
obstructing —_ to his land. Turner v. Haltz- 
man (Md. . ae ),A 
3 Weisenes; Municipal Corporations. 


HOMICIDE. See Criminal Law. 
HOMESTEAD. Married woman, anti-nuptial re- 
lease of homestead by, invalid. Mann v. Mann’s 
Estate (Vt. 8. C.), Ab 
2.—Kight acquirea by 
Ch removal of wife and children. 
ex. 8. C), 


HUSBAND protin WIFE. One advancing mone 
for necessaries to deserted wife may maintain bill in 
equity against husband for recovery. Kenyon v. 
pS rere 

2.—Dealings between; pay yunens of loan by wife to hus- 
band; voluntary ny wR 
Tavener (Mass. 5 


man as head ‘of family, not lost 


Ab 
-* Mar ried Woman. 


ICE. Right exists to cut. from public waters. Gage v. 
Steinkraus (Mass. 8. C.), Ab. 
IDEM SONANS. See Slander and Libel. 
IMPRISONMENT FOR DEBT. See Constitu- 
tional Law. 
Power of Congress as to; may be exercised 
INDIANS. po of an U. S. v. briddleman (U.S 
ae OS a eR a a 
INDICTMENT. See Criminal Law. 
INDORSER. See Negotiable Instruments. 
INFANCY.  wigim: by minor wiiahle aa 
re Wall (U. 8. C. C., Mass.), Ab.. 
* Bee Removal of Cause. 
INJUNCTION. Temporary, merges in judgment. 
Gardner v. Gardner (N. ¥- App.), Full 


INSANITY. Deed by insane 
devisee while sane. Valpey v. 


In 


erson void as against 
a (Mass. 8. C.), Ab.. 


Atlantic Natl. Bank vy. 
1 


438 


- 475 


13” 


Kessler vy. Draub 


316 


137 
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| INSANITY—Continued. 














&—Jnatie not liable as accommodation indorser. 
Wirebach's Exr. y. Bank of Easton (Penn. nie 
3.—Will made in dugid interval valid. Kingsbury - v. 
po ON ER ES eee 
See Criminal Law; Insurance, Life. 


INSURANCE, ACCIDENT. Contributory neg- 
lect; standing on platform of car under way. Bon 

v. Passenger Assur. Co. (Iowa 8. 
2.—Condition as to death resulting from injuries from 
material and external cause; exception in case of 
death from fits. pamesnce v. Accident bomen Co. (Eng. 
ce etme ee 6! eres eras 204, 


INSURANCE, FIRE. Application pase of contract; 
evidence ; condition as to title ; estoppel, agent 
writing down false answers in application ; waiver. 
ows & Mech. F. Ins. Co. v. Meckes (Penn. 8. C.), 


2.—Action for, “without 


serformance of conditions pre- 
cedent; a urrer. 
8. C.C., 


erry v. Phoenix Assur. Co. (U 
3.—Conditions ““ policy; certificate of magistrate not 
concerned in loss or as creditor; statement as to 
occupancy ; false statement by clerk or broker ob- 
talning policy. Dolliver v. St. Joseph Ins. Co. (Mass. 
4.— Delay in furnishing proofs of loss, ‘brought about 
by action of insurer; what is reasonable time. Home 
Ins. Co. v Davis (Penn. 8.C),N 
5.—** bea ; usually kept in country store; benzine. 
eerie vy. Lycoming F. Ins. Co. (Vt. $. s. G) ), N. 363. 
6.—Mistake in description ‘of pro perty “fault of agent ; 
reformation of nee Ben Franklin Ins. Co. v. 
ET SE ons stonnae penn ohsssieekeoe 
7.—Condition agai nst ice insurance; prior policy 
with condition avoiding it broken. andders v. 
Watertown F. Ins. Co. (N. Y. App.), Ab.......-....... 
8.—Notice of loss; waiver. Argall v. Old North Star 
Ins. Co. (N. C. 8S. C.), Ab 
9.— Loss occasioned by the felonious act of the wife of 
the assured; rights of the insurer. Midland Ins. Co. 
SS Ss no. . w -decsnaccanew acanase 
10.—Proof of loss; prima facie sufficient to mail notice, 
Susquehanna Mut. Ins. Co. y. Pauhannock Toy Co. 
(Penn. 8. C.), N.. 
ll. —Reformation of policy on ground of mistake. Farm- | 
ers’ Ins. & Bkg. Co. vy. Butler (Md. 8. C.), Ab.. 
12.—Removal of insured goods without knowledge ‘of 
company; when does not ann RTT Lyons v. 
Providence Washington Ins. Co, C.), Full. 
13.—Over valuation , condition as to ow nership. Miller 
v. Alliance Ins. Co. (U. 8. C. C., N. Y.), Ab 
14.—Warranty as to prior fa ko intent or knowl- 
edge of agent does not avoid conditions. Comm. 
Mut. F. Ins. Co. v. Huntzinger (Penn. 8. C.), Ab 
1ib.——}; agreement to use specific oils not broken by 
trifling variation. Copp v. German Am. Ins. Co, 
GE WP, Ane bie nda. Kane Sbceccadedcccdcnsenescescecs 


INSURANCE, LIFE. When action for premiums 
paid does not lie. Farrow vy. Cochran (Me. 8. C.), 
nbitikniteihneketees meatied Saietina ambadlciet non 


Brock- 


2.—Assignment of endowment power by wife. 
merv. Cohn (N Y. App), Full 
3.—Beneficiary has vested interest in policy. 
haus v. Kemna (U. 8. ©. C., Wigs.), Ab.... 
4.—Dying by own hand; accidental overdose of | re- 
scribed medicine. Penfold v. Universal Life Ins. 
Sk Gite aS Dik wchescacdate 4 Shdeesd cee cesesas< 
6.—Inganity, as ground for relief from forfeiture, 
v. N. Y. Life Ins. Co. (U. 8.8. C.), Full 
a Medea benefit society ; insurable interest; one not 
relative of member not entitled benefit. Mutual 
Ben. Asso. v. Hoyt (Mich. 8. C.), Ab... .... .....00.. 
7.--Nature of relation of solicyholder = com pany; not 
artner and not entitled to accounting. Bewley v. 
uitable L. Assur. Society (N. Y. 8. ©), Ab.......... 
8.-Negotiable instruments; forfeiture; payment of 
» tas Go. by draft. Pendleton v. Knickerbocker L. 
ns. Co. (U. 8. C.C., Tenn.), Full . : 
—Non- forfeitable policy; eo of damages: “evi- 
” dence: text-books; experts. t. L. Ins. Co. of Balt. 
v. Bratt (Md. ApP-), cod dleibeta.+0dn babe 166. cash Sine 
10.—Parties to action on policy; conditions; false an- 
swers by agent; estoppel. Massachusetts Mut. L. 
Ins. Co. v. Robinson (Ill. 8. C.), Ab 
1—One proof of death sufficient to one company; 
waiver of defects in proof. Girard L. Ins. Co. v 
Mutual L. Ins. Co. (Penn. 8 SES. 
12.—Suicide, condition against; death by poison taken 
b pooay Penfold v. Universal Life Ins. Co. (N. 


—Kicghhoved Pceteraccaae rights of, in assets of in- 

* solvent company. 7 wy: eRRNNE v. North Am. 
Life Ins. Co. (N. Y. App 
4.—For benefit of wife and children inures to grand 
children, issue of deceased child. Hull v. Hull (N 
15.—In favor of wife and children or representatives 
inures to grandchild and is not assignable by insured. 
Robinson v. Duval (Ky. App.), 


eee ote e wet e een eee 


Bee 


23 
Klein 
511 


174 


138 


14 





Page. 











299 


513 


oo” 


eed 


3 


% 











- 























DIGEST-INDEX TO ABSTRACTS, ETC. 551 
INSURANCE, LIFE—Continued. Page. | Page. 


16.—When general agent may not waive conditions; ap- 
eal; wrong reason for right decision. Marvin v. 
Patvevent Life Ins. Co. (N. Y. 

INSURANCE, MARINE. Alabama award; insur- 
ance company not entitled to recover from insured 
sharingin. Burnard v. Rodonachi (Eng. App.), Ab.. 

2.—Conditions in policy; construction; carrying insured 
oods on deck of canal boat; waiver. Allen vy. St. 
»uis Ins. Co. (N. Y. App.), Ab 
3.—Marine policy; parol evidence admissible to explain; ; 
insurance procured by pqent of undisclosed princl- 
pal. Daniels v, Citizens’ Ins. Co. (U. 8. C. C.), A 
4.~—Parties to action for subrogation; action by Bee 
any for pespence: admiralty jurisdiction. = 
Piberty (U.S. D. C., Ohio), Ab 

5.— Perils of Se what are. 
Bischoff (Eng. App.), Ab 

6.--Promissory representations; burden of proof as to 


seaworthiness. Lunt v. Boston Marine Ins. Co. (U. 
25 & & © 3) Rr Serr 
7.—Ultra vires, company may set up. Webster v. Buffalo 

Ins. Co. (U.S. C. C., Mo.), Ab 


8.—Fire insurance; vessel does not cover liability ‘for 
general average. Merchants’ & M. Trans. Co. v. Asso. 
Fireman’s Ins. Co. (Md. App.), Ab. 
INTEREST. Not payable on legacy in possession of | 
crown. Re Gosman (Eng. App.), Ab 


JEOPARDY, ONCEIN. See Criminal Law. 
UDGE. Disqualification of, 

State of Vermont v. Blair (Vt. S. C.), 

JUDGMENT. Order not collateraliy inquired into 
upon proceedings for contempt in disobeying it. 
State v. Baldwin (Iowa S. C.), N. 

2.—Suit in equity to set aside, at law; negotiable instru- 
ment; check signed by -— er of corporation as such. 
Metcalf v. Williams (U. » & 

See "Nahas tion. 


JURISDICTION. Of action papa public officer. 
Palmer v. Hutchinson (Eng. P. C 
2.—Of Federal Court to enjoin ac den in State Court. 
Kern v. Huidekoper (U. 8. 8. C.), Ab 
3.-—National bank bills; offense of passing counterfeit. 
Ex parte Houghton (U. 8. D. C., Vt l 
4.—Coexisting suits involv AL same as Pe in State and 
Federal courts. Union Mut. L. Ins. Co. v. Univer- 
sity of Chicago (U. 8.C. C., Ill), Ab............ 
See Court-martial ; Criminal Law ; Maritime Lav; ° 
National Banks. 


JUSTICE OF THE PEACE. See Criminal Law. 


LANDLORD AND TENANT. Covenant to re- 
deliver and restore nota i enant to rebuild. Mil- 
ler v. Morris (Tex. S. C.), 


2.—How tenancy at will Gaaauanal” Rollins v. . Moody 


tele g a A cae Be alata uA ay: he 
3.—Liability of tenant holding ov er. “Clinton Wire Cloth 
Ce, Wi ee Ge, Ge, GD, Bec cacgscces cares cen ccee 


Stevenson vy. Hancock ( (Mo. ‘s. ‘O), pe 
See Damages. 


LARCENY. See Criminal Law. 
LEASE. Covenant for renewal, dependent on lessees 
ang conor covenants. Bastin v. Bidwell (ing. 
y bi ME n6 ec crsenghnee G6 +4 056% -dubeesagesases 
2.—Of premises to be used for illeg ral purposes void; 
signment of lease. Almy v. Green (R. 1.8. C.), ‘Ab. 
See Dejinition; Landlord and Tenant. 
LEGACY yagment of; interest annuities. 
v. Brown (N. J.8. C.), Ab 
See Interest. 
LEGITIMACY. See Conflict of Law. 
LEVY. See Partnership. 
LIBEL. See Slander and Libel. 
LICENSE. Pilots, either of two States bordering on 
navigable waters which constitute a 1 a® oust 
to sea, pay license. The Clymene (U. 
Penn.), F 
2.—State law, validity of; discrimination in favor of ar- 
ticles manufactured in State invalid. Webber v. 
Virginia(U. 8. 8. C.), Full.. ae yy POM eee hore 
See Constitutional Law ; Municipal Corporations. 
LIEN. Upon horses fed and taken care of: possession 
must be maintained to supersede subsequent we it 
gage. Marseilles Manuf. Co. v. Morgan (Neb. 8. C.), 


4.—Partition. 


2.—Overseer of miners pectormtins work or labor under 
tien woe Flagstaff Silver M. Co. v. Cullins (U.S. 
Mi cdagines'e. std dikie.ceapenaek sunedpendebein chee 

3.— ‘Vendor's; enforcement after death of vendee; on 
land sold in partition. Edmondson vy. Phillips (Mo. 
_- Set 
» ‘taking of ae discharges. 
estee A SR rere 
and Clie nt; > Carrier of Goods; Mari- 

ime Law; Mechanics’ Lien. 





4. 


by physical causes. 
Ab 1 


App.), Ab. ... ..... .. 134 


98 


114 


39 


498 


423 


236 


- 491 





LIMITATIONS. See Statute of Limitations. 

LIS PENDENS. Doctrine ets paatiente for value 
Dorey’s Appeal (Penn. 8. C.), A chia ink, dibetiide aie 

LOTTERY. See Criminal 5 boo 

LUNATIC. See Insanity. 


MALICIOUS PROSECUTION. Action for, not 


maintainable until prosecution ended favorably for 


accused. Apgar v. Woolston (N. J. 8. C.), Ab....... 
2.—Advice of counsel, — not defense. Clark v 
Be (RRS. Tg Bi ieicoinn dcp scgene. :sccanentans 
8.—Defense. Stocking v. | oon (Mo. 8. C.), Ab...... 


4.—What necessary to sustain action; savings bank 
may < sued for. 
(Mass. 8. C ), Ab 

MANDAMUS. When ‘egal gemedy ‘will ‘net lie. 
Wheelock v. Auditor (Mass. 8 C.), Ab 

2.—Against municipal officer not fre! F by resignation. 
Zhompeon v. U.S. ex rel. Cambria Iron Co. (U.S 


3.—Will not Siesue where a dispute as * win fact exists. 
State ex rel. Pfister v. Mayor (Wis. S Ab 

4.—Will not issue if result fruitless. “Clark Vv. 
(Cal. 8. C.), Ab.. 

5. exe of writ. U nited States v. Labette County Ww. 
8. C. C., Kans.), Ab.. nes eeade 


MARITIME LAW. “Collision between schooner 
and steamer ; aw schooner at fault. Golden vy. 
Steamship ( 8. C.), Ab 

2.—Negligence of hh of vessel resulting in injury ‘to 
fireman; national courts have jurisdiction of torts 
committed upon pevene waters of United States. 
The Clatsop Chief (U 
3.—Rights and remedies "aa joint owners of vessel. 
Coyne v. Caples (U.S. C. C., Or.), Ab.......-.. 208 oe 
4.—Statutory remedy for injury to rw on steam- 
boat. The Clatsop Chief (U.8. D. OF), BB. 2000 
5.—Contribution; open-deck cargo. ‘Wright v. Mar- 
wood (Eng. App.), Ab.. 
6.--Jurisdiction; suit on foreign judgment. 
of Mecca (Eng. App.), A 
7.—Negligence; collision; me drawn by tug one ves- 
a when both ee — negligence. Ship Covilita 
erry (U.S. 5. 

8. tena average; “a “y ioad entitled to contribu- 
tion. The schooner Mary and Eva (U.S. D. C.), 

9.-—-Salvage ; ope taking vessel left alone but not ata 
eases not entitled to. The Bark Cleone (U. 

10.—‘ ligation of ship to adhere to charter party 5 ; ‘devi- 
ation. Dahl vy. Nelson (Eng. H. of L.), 

11.—Conflict of law; collision on high seas Gace ves- 
sels of differe ¥ nationalities. bores Leon (Eng. 
Pe i A Dis as Bi ovis snags. 010+ 0cenkscs. 4.40 Seldon 

2.—Collision ; compulsory, ‘pilotage. 

castle (Eng. H. of Ab... 
13.—Libel in personam nde maintainable by ‘part. ow ner 

against himself; co-owners. The brothers (U. 8. D. 

rer mr ene 
14.—General average contribution, V vessel stranded with- 

out danger from ying, a the subject of. The Al- 

cona (U. 8. D. C., Ill. t.. 

15.— Fraudulent aratts 1 to be for repairs, not 
lien on vessel. Fechtenberg v. Bark Woodland (U. 
8.8.C.), A 

16.— Jurisdiction of Federal Courts as to repairs & a 
- vessels. Hay a v. Cunningham (Me. 8. C.), 


Crane 


"See License. 

MARRIAGE. Divorce, contracts fomnses on agree- 

ment for, invalid. Cross v. Cross (N. H C.), Ab.. 
2.—Vivorced woman may maintain action pe” hus- 

band for services paareemnet before their marriage. 
Carlton v. Carlton (Me. 8. C. 

3.—Evidence of, from cshablanihen.” 
(Eng. Ch. D.), Ab. nie 

Pa BF ah of, when man and woman have lived 
together as man and wife. Sastry v. Sembecutty 


“Fox v. Bearlock 


Ge Ga RUN kv éasos. cto sanaenenacdeteeeunieneeaan 
5.—Settlement after, in pursuance of agreement before. 
Sanders v. Miller (Ky. App.), N.......-.eee-00 soeceees 


6.—-Validity of. bceamminad by the law of the pines of 
qoaseess Van Voorhis v. *Brintnall (N. Y. App.), 
ME nse: cncdcugestinvetn he kebpeeanbisa’ 54308a ee 
See Constitutional Law. 
MARRIED WOMAN. Arbitrator, married or single 
woman may act as. Evans v. Ives (Lack. ([Penn.] C. 
2.--Contract by ; defence of coercion by husband. Le- 
febvre v. Dutruit (Wis. S. C.), Ab... ........ 2.000. 
a by, in deed, when invalid. Goodenough 
Fellows (Vt. 8. C.) b 
4, melee as pein td avs for benefit of husband’s 
family; responsibility for wages of. Flynn v. Mes- 
senger (Minn. S.C.), N . 
—Separate estate, when charged as surety for benefit of 
another: Orange Natl. Bank v. Traver (U.S. C. C., 
T.), Al ccccccccecs 
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MARRIED WOMAN-—Continued. Page. 

6.—Property not liable for debts of insolvent pases 
employed by her. Carn v. Royer os C.), . 6 

See Homestead ; Mortgage ; ational Bankes, 

MARYLAND. See Constitutional Law. 

MASTER AND SERVAN Contract for per- 
sonal service; servant my work for others outside of 
master’s business hours. Wallace v. De Young (Ill. 8. 

Di: MK An ck cameos <CeSbuke. 604 Ckec.cc0ences.ceen 135 
for services for a compensation to be fixed by 
employer made in good faith is wine - empioyee. 


» 
~ 





Butler v. Winona Mill Co. (Minn. 8S. C.), N...... -..... 303 
3.—Co-servants; inspector y! oe and brakeman. Smith 
v. Potter (Mich. BS. C.), AD. .... . 2.0.26. e.c cece 417 


4.—Duty and liability of pa to servant. Cowles v. 
Richmond & D. R. R. Co. (N. C. 8. C.), Full... > a 

5.—False imprisonment, detention of passenger for not 
surrendering ticket. ‘Lyneh v. Metrop. El. Ry. Co. (N. 


 Mithn Cede batiras’s s6seecen bhbes tie scks |. 4p eecnas 43 
6.—Master retaining servant through a stipulated term 

of service, cannot deduct from wages for lost time; 

waiver. Bast v. Byrne (Wis. 8. C.), N...... 104, 401 
7.—Negligence; when servant takes risk of employ ment. 

Clark v. St. P.& S. C. Ry. Co. (Minn. 8. C.), Ab. .. 196 


8.---—— of employer in not knowing unsafe einen of 
rope used on Corrick. Baker v. Allegheny V. R. Co. 
(Penn. 8. C ), 

Se ASSL F ‘of servant not to hold master for 
negligence, against public policy. Rosener v. Hermann 
(U.S. C.C., Ind.), N 38 

10. Railroad; accident to emplo ee in consequence of the 
introduction of a foreign and defective car; employee 
may maintain Y ‘tion against comgeny - O'Neil v. St. 
Louis, I. M. . Ry. Co. (0. 8. C. C.), N......... .. 

See Neglige nee. 


MECHANICS’ LIEN. Cannot be conveyed from one 


lot to another by seam. McDonald v. Minneapolis 


“ss yy “$2.28 a reetegray 302 
2.— Improvement upon land,” * ploughing ry not. Brown y. 
IRE, De, Ile. x6: came oo san dedened ecvaceee Ah 


~ 


3.--Labor performed away from ‘building for use of build- 
ing gives right. Wilson v. Sleeper (Mass. S. C.), Ab.. 355 














ee Page. 
20.—Holder of prior, yielding em | when not entitled to 
have priority restored; A saan je action. Childs v. 
Stoddard (Mass. 5. C. A Did ist act annie ie Chae 
21.—For purchase-money < . enced by third person prior 
— prev my recorded mortgage by tows on same 

ne aiser v. Lembeck (lowa 8. C.), Ab 36 
oa lroad; lien of on rolling stock; consolidation of 
ae Od ‘does not affect. Hamlin v. Hayford (Me. 8. 

GR Sens 060 cxeecen asaceas 


23.——— 7 of after-ac quired ae. Miss. Vall. Ry 
Co. v. Chic., 8t. L. & O. Ry. Co. (Miss. 8. C.), Full .. 269 
24.———- of to trustees; I eg 4 rights to be acquired. 
Hamlin v. European & Ry. Co. (Me. 8. C.), Ab.. 437 


25.——— by company of all rights and ye perty, ye not 
include municipal aid. Smith v. McC ullough (U. 8. 
MCI oad es eek ete ak Sta ee 435 

See Definition; Lien; Subrogation. 


| MUNICIPAL CORPORATIONS. Animals, right 





4.—New York City act; applies to mirror frames set in 
walls; practice. Ward v. Kilpatrick (N. Y. App.), Ab.. 55 
See Lien. 
MISTAKE. Deed, suit to reform for; mistake must 
be mutual —_ evidence clear, De Jarnatt v. Cooper 
(Cal. 8. C.) oe 334 
2.—Payment ty when mone y “may be Tee ove red ‘bac k. 
United States v, Natl. Park Bank (U. ©.,8. Fh 
sab aviden | (sUChed CRCTESS Eee" ceva beedioesescocenseece aus 
MORTGAGE Assignment, record thereof; title 
Torry v. Deavitt (Vt. 8 + “Pa etiaapeey eperoee 37 
2.—Assumption of ; effect a eapeemnent as to, between 
mortgagor and ‘one assuming. Gilbert v. Sanderson 
RM, eens « RbRU dda hleaevetbindahbOen 91 
3.——--; failure of consideration; eviction of one assum- 
ing, by “a eeeee title. Denning v. Leavitt (N. Y 
I as tl Onna aradedes dhnes wicca azghiczancioe 5d 
4,——, in deed; ‘interest ; defense Muhlig v. Fiske 
(Mass. 8. C.), "Ab. 516 
5.—--, not effected when no words to that effect in 
deed. Woodbury v. Swan (N. H.8. C.), Ab....... 77 
6.—Chattel, on pro nerty to be acquired; rights of mort- 
gagee as * . itors of mortgagor. Chase vy. Denny 
(Mass. 8 C.), Ab 214 
7. ——; Fability of mortgagee taking: pos se ssion before 
default. Jackson vy. Hall (N. C. a. “eres 135 
8.——--; release of lien of, in fraud of tes mortgage on 
pert ‘of chattels. Jordan v. Hamilton Co. Bank (Neb. 
ND nuh duns Aencencenese. ean «09 Ske. 600040 296 
Open. sale under warranty of ws notice of sale. 
Harris v. Lynn (Kans. 8. C.) 334 
10.—Consideration ; holder for so Fan "extension of time of 
past due debt; notice; misdescription of lands mort- 
gaged. Sullivan Savings Inst. v. Young (lowa 8. C.), 
RAL an dak waned > one OUh: Oink bdebasagevetdacaeseses 35 
ll. : by third party to secure debt not due, when void 
for want of. Kansas Mfg. Co. v. Gandy (Neb. 8. C.), 
Pieced «ac sagbsebibees. «+ 4nb6enenes6ss S0e- 40094042 He 296 
12.—Deed intended to operate as, taken to avoid tax laws. 
Patrick v. Littell (Ohio 8. C.), 303 
13.—To secure future advances, by ae for husband’s debt, 
valid against her; consideration; ide ntifying debt by 
parol. Hall v. Tay 3} foe Sa eeiey 517 
14.—By equitable owner of land, valid; notice. Laughlin 
v. Braley (Kans. 8. C.), Ab 195 
15. —Improvements on land by mortgagor, additional se- 
curity for debt. Wharton v. Moore (N. C. 8. C.), Ab.. 136 | 
16.—Personal action lies against one assuming. Veliencho 
Te eG, Ts Gy BON bos 0.9.0 5:0: 60:5 ds ts 000d. casnces i7 
17.- ‘By principal to secure surety enforceable by c reditor 
defective execution ; record of oor’ competency of 
witness. Morrill v. Morrill (vt. S . Full Gaba 151 
18.—Priority between mortgage to ann advancements 
and judgments. Ackerman v. Hunsicker (N. Y. App.), 


19.—— of lien; notice; reasonable inquiry: partnership. 
seme Se Sav. Bank | v. First Leap Bank (Vt. S. C.), 


ween eee eeee 


| 


to pass ordinance for seizure and sale of stray. Mayor 
of Castenville v. Lanham (Ga.8.C.), Ab............- 416 
—Bonds for railroad aid ; cannot eseape liability on by 
arrangement under cover of ag A with part of c reditors. 


County of Morgan v. Allen (U. 8. 8. C.), Ab l4 
3.—Fire limits; may prescribe materials for building in 
limits. King v. Davenport (Ill. 8. C.), Ab.. 135 


4.—Execution; private property of aeitasle camians ‘be 
reached by execution against, nor can property of 
a aoa Fg public purposes. Lyon v. Elizabeth 


(N. J. 8. C Ey PROT Se 216 
ae of: “for. injury from defective sewer. eee: 
Manchester (E ng. Q. B. D.), Full 92 


6.- ‘Defective highways, liability for. Burnham v. By Ton 
Township; Grand Rapids v. Wyman (Mich. 8. C.), Ab. 376 
7. Pe liability for non repair of margin of. Potter 
Castleton (Vt. S. C.), Ab 3 
8.—Liability for pe rsonal injury in city ae let for | 


2 -—— Worden v. New Bedford (Mass. S. C.), Ab..... 
—License may be re yh «1 of horse railroads. Alle rton | 
oes AU 8 rare 24 


10.—Liable to action by mortgage e on award for le “e taken 


for street. City of Chicago v. Tebbetts (U. 8. 8. C.), 
Ba nisskveg-s ittae bee eake whedn <taciebdenenbannien 454 
11, Negligence; ‘not liable for mere ‘slipperiness caused 4 
ice; notice ; evidence. Smyth v. Bangor (Me. 8. C.° 4i7 
12._——,, contributory ; defense. Grand Rapids v. an 
RY ae ey re 
13.——- liability for, in busting sewer. McClure v. Red 
Wing (Minn. 8. C.) aia an claret a Widen eeckoataleaiecd atiaidva 
14.—Office in, not. contract; ordinance e of, construction. 
Burlington v Estlow (N. J.S C.), Ab..... 117 
15.— Not liable for injuries re: sulting from performing public 
duty. Dixon v. Metrop. Board of Works.. .......... 


16.—In grading streets, ete., not bound to provide — 
unusual storms. Allen v. Chippewa Falls (Wis. 8. C.), 


BBicc0e +20 soscecscecesnconccnesege eseecees ssc ceceons 219 
17.—Street railway company, pense > to demand license fee 
from. Allerton v. Chicago (U. ©. Ging Eto Me Bieevass 


18.—Tax, revenue, city under tty to license and regu- 

seen, cannot impose. State of New Jersey v aaevieed 
(Se RR rr eer . 216 
19. a +. n liable for money ns and received. 
Monmouth (Me. 8. C.), 
20.—May maintain wharves at end of streets leading to 
water, and charge wharfage. McMurray v. Mayor 
(Md. App. ), Ab.. 47 
See Bonds; Constitutional Law; 4 ‘Riot; Riparian Rights. 


MURDER. See Criminal Law. 
MUTUAL BENEFIT » > tal 
ife. 


See Insurance, 


NATIONAL BANKS. Jurisdiction of State courts 
as to, for purposes of taxation: injunction. First 
Natl. Bank of Youngstown vy. Hughes (U. 8. C. C., 
rrr a ree ree ee 74 

2.-—In voluntary liquidation under R. S8., § 5220, is not 
thereby dissolved as a corporation but may sue and be 
sued by name, for the purpose of winding up its busi- 
ness. Central Natl. Bank v. Conn. Mut. L. Ins. Co 


(U. 8. 8. C.), Ab 454 
g 3.--Stoc Siholdens, liability of not subject, of set-off. Ho- 
eS, Ges Ce. OG. 5 Woe. aly SM ic ccescesssciacs 47 


4.--Liability of sovichalders not that of surety; ete 
woman; estoppel. Hobart v. Johnson (U. 8. C. C., 


), A 
5,.--Remedy of stockholders against aw for loss; 


jurisdiction. Nelson v. Burrows (N. Y. C.), Ab... WW 
6.—Real estate, right to acquire. Libby v. Sonica Natl. 
BN UR Utes eGaan sks. -coesee. abasceseciae 


7.—Set-off; bank cannot set-off note against the oe, 
of double amount of interest on usurious pat. b- 
anon Natl. Bank v. Karmany (Penn. 8. C.), 
8.—Statutory construction ; repeal ; juriedietion of suits 
by and against. Third Natl. Bank of St. Louis v.Harri- 


et ke em NS eee 415 
9.—Taxation - shares. ,_ Evansville Natl. Bank v. Britton 
ES Oa 


10.——- of, ames State ~~ ; injunction; who may main- 
tain action to restrain OO of *. Albs wd City 
Natl. Bank v. Maher (U. 8. C. C., N. Y.), Ab. ....... 207 
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NATIONAL BANKS—Continued. 

11.——— of shares. o¥ Natl. Bank of Chicago v. Farwell 
9%. 8. C.C., IL), A 
—-Usury ; fhidgal to how recovered. First Natl. 
” Bank of Peterboro v. Childs (Mass. S. C.), N.. 

Farmer's & Mech. Bank Vv. 


13.——— by; renewal notes. 
Hoagland (U. 8. C. C., 
14.——— paid on one debt, cannot be applied to discharge 
Patneipal ot — *Driesbach v. Second Natl. Bank 
(U. OS SRR Sa Rg Ra OR PORN PEs. acl bi 
See Jurisdiction. 


eee ne ty pare #8 a “ white 
rson.”’ In re Camille (U. 8. C. , Or.) 
NEGLIGENCE. Burden of eae w hat | is reas negli- 
gence; duty y? ‘ore in streets. Baker v. Fehr 
(Penn. 8. C.), A 
2.--—— in action = injury resulting in oaths when on 
plaintiff. Benson v. Titcomb (Me. S. C.), 4 Ab.. 
ea eg ~ what i - x i of prudence. ** Bloom- 
ington v. Perdue (Ill. _ 
4,—Carriers, concurrent negligence ‘of: joint action may 
be maintained against both. Cuddy y. Horn (Mich. 
» *when contributory negligence of, imputable to 
assenger. Phila. & R. R. R. Co. v. Boyer (Penn. 8. 





6.—In setting fires in stubble field. 
8. C.), Full ...... 
7.—In setting off fire works in public street. 
Sutton (N. J App.), Ab. 
8.—Duty of owner of premises to one eee by license. 
Morgan v. Penn. R. R. Co. (U. 8. C. C., N. Y.), Ab.. 
9.—Evidence of similar negligent acts by same person at 
other times. State vy. Boston & M. R. R. Co.(N. H.S. 


Jenne v. 


C.), Ab 
10.—If no evidence of, case must be taken from jury; 
master and servant. Phila. & R. R. R. Co. v. Schertle 
NL EP RE eee Ne ars 
11. —In driving horse in street, 
® _ EE 
12.—Master and servant ; contributory by hostler in groom- 
ing vicious mare; former know ledge of animal by ser- 
vant. Green & C. Streets Pass. Ry. Co. v. Bresmer 
(Penn. 8. C.), N. 
;_ Ship AOE unsafe machinery. to unload. 
* The Rheola (U.S. S. D.C.), Ab. 
14.—By railroad company when crossing highway with 
train ; failure to give statutory signals ; question for 
=. Chica. & N. W. Ry. Co, v. Miller re ich. 
15.——— ; contributory ; injury to child trespassing ; when 
company not liable. Chic. & N. W. R. R. Co. v. Smith 
(Mich. 8. C.), Ab 


6.———; presumption of Care ; 





rights and duties of rail- 
road company and a ty ller on highway at crossing. 
os Cin, & L. k. Co. vy. Goetz (Ky. App.), 
17.—Injury by railroad train to traveller at private cross- 
ing; duty of company and traveller. Thomas v. Del., 
Lack. & W. R. R. Co. (U.S.C. C., N. ¥.), Ab... .. 
18.—Defective railw ay crossing on highways; highway not 
legal one; travelling on unsafe highway not negli- 
re pees. Kelly vy. South. Minn. Ry. Co. (Minn. S. 
2 ), iddadd st siae baae SORdEEA ESS Vc geen aren adbe ened Lake 
19.—Re mote cause 5 se setting” fire by. engine ‘ore Small 
v. Chicago, R. [. & P. Ry. Co. (lowaS €.), A 
20.— Respondeat anaes when owner liable for negli- 
ence of contractor. Sturges v. Society of Theological 
ducation (Mass. 8. C.), Ab... 
21.—Unsafe wharf; liability of owner to customs officer in- 
jured. Low vy. Grand Trunk Ry. Co. (Me. 8. C.), Full, 
ee Animals; Carrier; Executor; Insurance, Acvi- 
dent ; Maritime Law; Master and Servant ; Muni- 
cipal Corporations ; Warranty. 


NEGOTIABLE INSTRUMENTS. What, fail- 
ure of consideration. Stevens vy. Johnson (Minn. 8 


Cc. 


2.—Attorney °s fee; ; stipulation ‘to ‘pay, ‘when valid. Wilson 
Sewing M. Co. v. Morino (U.S. C C., Or ), 
38.—Checks; due diligence in presentation. 
Bank of Charlotte v. Alexander (N. C. 8. 
4. ; assignment for creditors by pA shee re- 
sentation to drawee for payment. ker of First 
Natl. Bank of Harrisburg (Penn. 8S. C.) 
5.—Corporation; note made by. iene : Garland 
(Me. 8. C.), Full .......... 
6.—Draft; without place of pay ment, may be Po 
where made. Wittowski v. Smith (N.C. 8S C.), Ab.. 

. ; promise to ace a not acceptance; rights of a * 
chaser buying on faith of promise hy telegra o to ac- 
cept Franklin Bank v. Lynch (Md. App.), 

8.——— of indorser of altered, liable only as aL. Sus- 

uehanna Valley Bank v. ‘Loomis (N. Y. App.). Ab.. 
9.—Evidence, order of ; fraud as a defense. 
McMurray (Mo 8. O.), Bik. . 000 
10.—Guaranty not negotiable, nor does it become so by 
being indorsed upon negotiable paper; indorsement 
before payee. Haydenv Weldon(N J. 38. C.), Full, 


(First Natl. 
Ab.. 








11.—Promissory note providing for attorney’s fees, not. 
gt Natl. Bank of New Windsor v. Bynum (N. C. 8. 
ee 


Peet meee teen eee weeeee 


Page. 


i I nn ncaaaditan ane ghee 138 


5 


403 


Kipner v. Biebl (Minn. , 


. 155 


219 


197 


: 11 


242 


235 


8. C.), 
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onw~w 


376 


415 


76 


467 
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17 


14 


ohnson v. 
138 


273 
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NEGOTIABLE INSTRUMENTS-— Cont'd. 
12.—Holder for value ; presumption. P swans Natl. Bank wt 
Chicago v. Barber (Iowa S. C.), AD.......0.--eece- eee 


Page. 


13.—Note payable at bank ; necessity fo rot presentation a* o 


tomaker. Bank v. Zorn ($s 
14.-—-., accommodation, acquired ae ‘Ceateiiin rights 
of holder. First Natl. Bank of Salem v. Grant —_ 8. 


15. —Notice ; ‘note given for § spirituous. liquors ; ‘illegal con- 
sideration ; nick-name ‘** Whiske al as indicating 
business. Wright v. Wheeler (Me. 8. , ©. Fi... 

16.—Payment ; effect of stranger taking a ‘note. 
v. Leffingwell (Mo. 8. C.), Ab 

17.—Receiver's certificates usually not; holder for value 

takes subject to equities. Union Trust Co. v. Chic. & 

L. H. R. R. Co. (U.S. C. C., Mic 

18. wr ad : rh not payee, indorsing. “Rice v. Cook (Me. 
A 


Swope 


19.—Title to conpons from stolen bonds sold after maturity 





to innocent 4 ww conflict of law. Wylie v. 
Speyer > oe A! errr errr 
20.— sen compass. Hinckler v. Mer- 
chants’ Natl. Bank (Mass. 8S. C.), Ab...  .....--200-- 


See Agency; Contract ; 


Corporations ; ‘Evidence; In- 
surance, Lifc; ‘Judgment ; Sub 


rogation, 


NEWSPAPER. See Criminal Law; Slander and 
sibel 
NEW TRIAL. See Trial. 


NOTARY PUBLIC. Not liable in damages for in- 
correctly certify ing 1.5% wenecennen Commonwealth 
v. Haines (Penn. 8. C.), N 
‘See Evidence. 
N . To attorney of prior eto Ww mpeeped 
Orie. Donald v. Boats (Cal. 8. C.), 4 
2.~To director of bank while not otha cick or as 
agent, is inoperative as notice to the bank ; knowlege of 
agent before a. 
Chase (Mo. S. C. 
See pe aE Negotiable Instruments. 
NOVATION. Of parties; action of assumpsit in com- 
mon courts. Cadens vy. Teasdale (Vt. 8. C.), Full 
See Parties. 


NUISANCE. _Burial ground, private, not necessarily 
anuisance. Kingsbury v. Flowers (Ala. 8. C.), N.. 
2.—Burial ground polluting under; +> round water ; en join- 
ing board of health. Upjohn v. Board of Health (2 
Th, Shay Beas c dcr cveccees- cccveapongeesases 64geneaewe ARN 
3.—Damages ; use of premises for brothel. Givens v. Van 
Studdiford (Mo. 8S. C.  & 
4.—Dock in waters of navigable lake ; “adjoining land 
owner aes a convert materials of rson v. Fur- 
long (Wis. ), Ab 
—Highw: ay, stopping with stage coach on, Sy = eel 
” able time is ‘urner v. Holtzman (Md. 8. C.), N.. 
6.—Maintenance of hospital for infectious diseases ut 
lic board. Metrop. Asylum Dist. v. Hill (Eng 
L.), Bsns vénemanpngsshsnsGuGh«s6etegs Ship inpeanth ie 
7.—Overhanging branches not pe r se; may be olpret So, 
arty injured. Countryman v. Lighthill (N. Y. 


Pere eet eee eee eee errr errs ee ee ee ee 


ATH. Formality essential to q+ wee of. 
O'Reilly v. People (N. Y. App.), Full...............2.. 
OFFICE AND OFFICERS. Contract, personal 
ay > he of public officers on. Wing v. Glick (lowa 8. 
Cases |b. vee 5% a: eenceeee es bebering eee 


Fairfield Savings Bank v. 
47 


203 


ich, 
455 


2.—Penalty for taking illegal fees; when pes faith nota - 


defense. Cobbey v. Burks (Neb. 8. C.), 


3.—When officer not liable for official AX ultra vires. m 


Huthsing v. Bousquet (U.S.C C., Iowa), Ab. Fag 
See Constitutional Law ; Judge ; : Suretyship. 


OYSTERS. See¢ ‘onstitutional Law. 


PARENT ANDCHILD. See Duress. 
PARTIES. Corporations, when not party to contract 
of trustes Ss; novation of parties. Chafee v. R. R. Co. 
OE; WOK Wicca vicdaconed.. wichedacsgatatderocsonsine 
PARTITION. See Landlord and Tenant. 
PARTNERSHIP. Agent of firm signing note * part- 
ner, liable as such. Nichols v. James (Mass. 8. C.), 


A 
2, ony me of ; what ps not partnership. Walker v. 
neer (N. Y. App. ), A 
3.—Free masons lodge Suiits not. 
(Penn. S.C), N. . 
4.—Interest of partner seizable on pee against him; 
levy on firm property. Randall v. Johnson (R.1 


rassesesvccs ee 


aN 

5. —Levy upon firm property for pystasr'e individual 
debt. Hershfield v. Claflin (Kans. S.C ), A 

6.—Liability of outgoing porter for subsequent debts of 

firm. Register v. Dodge (U.S.C. C., 

7.—Participating in profits as com aaah ‘for services. 
Holbrook v. O’Berne (lowa S. C.), N. 

8.—Real estate purchased with partnership ‘funds, when 
treated as personal property: sale by 7 we yall ae 
able ownership. Shanks v. Klein (U. 8.58 


‘et 
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PARTNERSHIP_Continued. 

.—Rights of surviv rtner as to enahase of firm 
~~ Kimball 5. Jed (iil. 8. om 2. eres 
Bee Attorney and Client ; Mortgage , Subrogation. 

PASSENGER. See Assault. 
PARTY. See Contract. 
PAT . Construction of agreement to royalt 
Yt (Penn. 8. C.), Ab erates spniaen i 97 


2.—Infringement ; damages, must be proved; where but 
one element in machine composed of several, infringed. 
Calkins v. Bertrand (U. 8. C. C., Ill.) ; 

; transfer of patented cetheke .s abroad 
” through custom house for exportation not vending, 
making or using; aw. Nahels’ Explosive Co. v. 
Jones (Eng. App.), A 

4.—In action for infrin aeseiit licensee not estopped to 
deny vee of; defense. National Manuf. Co. v. 
Meyers (U. 8S. C G., Ohio), Ab.. 
5. at ~ reached by creditor’s bill. 
App. , ee 
oe aiding inv: entor with sug 
a — Duster Co. v. 





“Gillette v. Bate 


estions, not inv ventor. 
ibbard (U. 8 b Gas 


7.—Reissue: decision of commissioner as to “necessity ; 
Hatha |. wang upon. Smith v. Merriam (U.S. ©. C., 


“Pacific Bank v. Rob- 


8.—Right viable’ for debts of owner. 
inson (Cal. 8. Full 

9.—Sale of Suateniitoel one, if re issue desired, avages: 
effect of surrender for reissue. Peck v. Collins (U.S 


ns nt ed hae 
10. —Title: under from United States, of, lands ac quired from 
Mexico Adam v. Norris (U.8. 8. C.), Ab.. 
PAYMENT. Application where no Secon, given. 
Hersey v. Bennett (Minn. 8. C.), A 
2.—By note of third party; acce ptance of two drafts in 
exchange for unpaid note ; note or drafts do not a . 
stitute payment. Hunter y. Moul (Penn. 8. C.), Full.. 
3.—Priority of United States not alien. United States v. 
OE, Gig MELD BR, on ccs ccceeses sednacce 


PENALTY. See Office and officer. 
PILOT. See License; Maritime Law. 


PLEADING. Defense founded on statute of frauds 
cannot be Sw: by demurrer. Futcher v. Futcher 


ME snes. nad veeetass +« 
2. ary. in Tee of tort. Simonds v. Pollard (vt 


See Contract ; 


“Criminai Law; : Practice 


Construction. 


+ Stat utory 


2. ~of negotiable paper; rights of pledge. Z ‘impleman v. 
Veeder (Ill 
PRACTICE. op tang ee ‘Aiscovery; when officer 
of corporation cannot A made party to compel oak: 4 
McComb vy. Chic., St. . & N. O. Ry. Co. ( om 
2.—Affirmance on merits on motion to dismiss. 
UE RR A eno 
3.—For new trial after judgment: what required 4 au- 
thorize relief. Sheffield v. Mullen (Minn. 8. C.), 
4.—Bills of review. Davis v. Speiden (U.S. 5. C. ). Puli. 
5. : when only can be brought. Irwin v. Meyrose 
(U. 8. C. C., Mo.), Ab.. 
6.—At common law; pleading over after de newer sus- 
tained. Ma yberry v, Brackett (Me. 8. C.), 
7.—Constitutional question, when cannot be ri ~A d upon 
rhe <a order. In re Department of Public Works 
 - @  Bagihyige eer eT 
¢.—‘Omiasion I in declaration not ground of error after ver- 
dict. Lincoln v. Cambria Iron Co. (U.S. 8. C.), Ab.. 
9.—Trial; general exception to each sentence of the ‘charge 
not available. Schelley v. Diehl (N. Y. App.), Ab.. 
10.———; pain peek Koon v. Phoenix 
Mut.’ L. Is. Co. (U 8. C.), Ab 
11.—Waiver of jury, stipulation’ review of judgment on 
agreed facts; construction of bond on appeal ; ws 





1° etre, of Wayne Co. v. Kennicott (0. 8 
A 


See Appeal; Mechia.:.«s’ Lien. 
PRIVILEGE. One attending to take “Sheldon ti po 
nore oy — apenente — v. Sheldon (U. 

C. C., Vt.), Ab..... 
sneae COMMUNICATIONS. Before 
litigation, between solicitor and surveyor consulted by 
him, not ee Wheeler vy. La Marchant (Eng. 
MR a Ske iea: 6046. cd0cdRS ase nice sons : 
} 2 ARporting beggar as impostor i is. Waller v. Lock ‘k (Eng. 
App.), ° “es 
” See Slander and Libel. 


PROBATE. See Will. 
PROCESS. Jeenentty of witness from; contempt. In 
re ees. (Vt. 8. C.), Full. 


2.—Wrongful seizure pon offer . pa pudttieds Gar- 
penter v. Dresser (Me. S. C.) . 
FPRCMISSORY NOTE. ‘nee "Negotiable Tnstru- 


ments. 
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PROSTITUTION. See Statutory Construction. 
PROXIMATE AND REMOTE CAUSE. 


Insurance, Accidental; Negligence. 
PUBLIC OFFICER. See Office and Officer. 
PUBLIC PLACE. What is; posting of notice of 


See 


we property 5 | etied by farm. ss v. Cardell 
( Riedy MED suc cdcucdce sascusvesecedas tess sencneasie 
PUBLIC RECORDS; 2 (Bax-lists are. ian v. 

Donacour (N. H. 5. C.), Ab........ eee coe cces 


RAILROADS. See Corporations; False_Imprison- 
ment ; Master and Servant ; Mortgage; Negligence. 


RAPE. See Criminal Law. 

REAL ESTATE. See Partnership. 
RECEIVER. Poredioame, when not egpetnins in. 
Morris v. Branchand (Wis. 8. C.), Ab.. ° 

See Corporations; Negotiabie Instruments. 


RECEIVER OF STOLEN GOODS. See Crim- 
inal Law. 
RECORD ‘See Removal of Cause; Public Records. 

REMOVAL OF CAUSE. Amount to authorize not 
fixed by aa Falls Wire Mfg. Co. v. Bro- 
derick AE Ae eee Poe 
2.~Citizenship, to authorize, must exist when suit com- 
menced eser v. Ill. Cent. R. Co. (U. 5. C. C., 
Pe ET ES e aT ee Tei 
8.—Under act of 1875 ; provision as to filing transcript 
directory; filing nune pro tunc; rights of infants; 
domicile ; what oo must contain. Woolridge v: 
Me Kenna ee Oe RRS ee ror 


4.—Railroad thle formed by consolidation of com-. 
vanies rae Lon Johnson v. Phila. W. & B. R 
Co. (U.S » Penn.), Ab.. - 
5.—Replevin, action pth a sheriff ; ‘continuance by State 
count after removal. Kern v. Huidekoper (U. ve C.), 
— Serer p 
6.—Residence of parties. Chester v. Chester (ws 
. eee 
7.———; action by i insurance company against ‘one setting 
insured property on fire. First hy Society 
v. Transportation Co. (U. 8. C. C., Wis.), Ab. ....... 
when, on ce of. Broadway Natl. Bank v. 
Adams (Mass. 8. Th Mes. 


8. 





| REPLEVIN.. Corn in the stalk subject of ; judicial 


notice. ee arth v. Caldwell (Mo. 8S. C.), Ab............. 
2.—Demand and refusal. Merriam v. cae ~e 8. C. ob 


See Removal of Cause. 


RESIDENCE. See Corporations. 

RE-SENTENCE. See Criminal Law. 

RESPONDEAT SUPERIOR. See Negligence. 

RIGHT OF WAY. Upon conveyance of one of two 
= closes. Barkshire y. Grubb hesrined Ch. pitas 

Maiden sdeeware see ee Wags fanaa 
Municipal corporations ; “0 genom notice. 
Solomon y. Kingston (N. Y. 8. C. 


RIPARIAN RIGHTS. Municipal corporations; 
right of action by riparian owner for obstruction of 
stream; nuisance. Garritee v. Mayor (Md. App.), Ab. 

&.—Owners along a canal, Lawson v. Mowry (Wis. 8. C.), 
Wns su5s Seco dele ginbentaesindetisee: & $tbecces Sabdecdeas 
“See “Water-course. 


RIOT. 


SALE. Conditional; title not to vest until 
full; bona fide pure haser from vendee. 
Bre nnan (Miss. 8. C.), N 

: bona . pave haser from’ vendee. 

Lock (Ala. 8. 

3. eg he of household goods to housekeeper. 
tria), N . 

1.—Of goods to insolvent vendee ; may ‘be rescinded as 

against his voluntary assignee, when vendee Sg 
echvenay. Davis vy. Stewart (U. S. C. , Lowa), 
Bie ie cae mibhes + ce bdamhahte eek ames hepsi aibe nd Shee 
5.--Of ‘personal | property ; when goods sold to be sent 
through carrier, delivered and title pases ; — 
through broker. Hobart v. Littlefield (R. I. 8. C.) A 
on = warehouse; delivery. Sparrow v. Pate Gas 
, rr 
7.—Of real estate; when afte r-acquired title of ‘grantor 
inures to grantee. Halbrook v. Debo (Ill. S. C.), Ab.. 

; election to avoid; irregularities; purchaser with- 

out notic se not affected by: yy wwe in reason- 

able time. Jenkins v. Pierce (Ill. 8. C.), Ab 

See Action; Mor tgage, Chattel ; Statute of Frauds; 

Varranty. 

SALVAGE. See Maritime Law. 

SAVINGS BANKS. Liability of trustee for paying 
interest to depositors beyond profits of bank ; statutory 
construction ; Laws 1869, ch. 338; penal statute. Van 
Dyck v. MeQuade Ss 


ayment in 
etchum v. 
““Halman v. 
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SAVINGS BANKS—Continued. “Page. 
_— ment by; of deposit to another under void order 
udge in supplementa =f Ss, Schrauth v. 
fey Dock Savings Bank ( pe | Serre 374 
8.—Title to deposit in; deposit in name of another with- 
out declaration of trust ; possession of book — death as 


by depositor. Robinson v. Ring (Me. 8. C.), Full...... 
See Banks and Banking; Corporations; Malicious 
rosecution. 


SENTENCE. See Criminal Law. 

SEDUCTION. Action for, of minor daughter ; when 
— may bring. Lowery v. Crooke (Wis. $. C. ), = 
Oe OO Ce ee ee ‘ 

SET-OFF. Attorney may not set off antecedent claim 

against money ~~ forclient. Simpson v. Pink- 
SS rrr ere ae 335 

2.—Separate debt may a be, against joint debt, Tyrrell 
(I Si A MN wns sane nes apegshen seed >onsar 476 

See Attorney and Client; Banks and Banking; Na- 

tional Banks. 
SHERIFF. Cannot arrest or detain prisoner in court 
it not his own, but in case of escape—duty of. Page v. 


Se a aie ae es Fase: ee 237 
2.—Amercement ; waiver of; order of, not onapewe on 
sureties. Graves v. Bulkley (Kans. 8. U.), Ab.... .. 


See Removal of Cause ; Maritime Law. 

SLANDER ANP PIBEL. P om what constitutes. 
State v. Spear ( a A 

; charging AAS, Sih "having mortgaged his 

oom, not per se. Newbold v, Bradstreet (Md. App. » 


9 


~ 








. demurrer to declaration for; what confers ae * 

of action. Feeder v. Herrick (A. 3. 03, BB... «20002 117 

by ; idem sonans, pripter’s blunder in piaintift s com- 
munication not libel. Sulling v. Shakespeare (Mich. 
8.C.), C. T 














dA Rogksnesgahek. coke tack caebesse aaweiin ad 82 
Se ¢ ; justification must be applied as explained by innu- 
endoes ; publishing statements of I ee Atkinson v. 
Detroit Free Press (Mich. 8. C), A 416 
6. in newspaper article ; Rik. to aver that libel 
was printed and published in paper. Sprout v. Pills- 
Dery (RO. GB. Gl), BD. 0a. aves ccesinscnsecsess sscees 355 
7.——— by newspaper on lawyers ; pinta’ communica- 
tion. Ludwig v. Cramer (Wis. $ , Oe 1 
8.———; privileged communication ; eaeamaias article 
charging irregularity in eo official accounts. 
Marks v. Baker (Minn. 8S. C.), Ab........ .. 9 ....44- 7 
9.———;; privileged communications; evidence; secondary 
evidence. Maurice v. Worden (Md. App.), soa 516 
10.—Slander ; innuendoes; prefatory averment. Simmons 
v. Mitchell (Eng.), Raine BITE 2 rt IA ae 139 
SPECIAL PROCEEDINGS. Eminent domain; 
order of discontinuance of proceedings to acquire 
land discretionary, and may be made subject to pay- 
ment of expenses. In re Waverly Water Works Co 
Ce i MU Be nc cntses ccs nsdetadestecersenecpececs 73 
SPECIFIC PERFORMANCE. Contract; invol- 
untary inability in vendor to give title, sufficient de- 
fense. Swepson v. Johnston (N. C. 8, C.), Ab. ....... 96 
2.-—— void under statute of frauds; when decreed. 
Seaman v. Ascherman (Wis. S. C.), Ab................ 56 


3.—Vendor whose title is unmarketable cannot compel; 
ground rent on lands incumbered with taxes. Mitchell 
v. Steinmetz (Penn. 8. C.), Ab.... .. - 
STATUTE OF FRAUDS. Contract to ‘sell seal 
estate; what necessary to make sale binding under 
statute. Eggleston v. Wagner (Mich. S. C.), Ab 
2.--Indorsement of single bill under east; consideration. 
Culbertson v. Smith (Md. App.), A 
3.—Insufficient description of hy Donnison v. Peo- 
ple’s Cafe Co. (Eng. App.), Ab. 538 
4.—Promise to pay debt of another, when not within. 
Borchsenius v. Canutson (Ill. 8. C.), Ab. 396 
5.—Sale at auction; memorandum on two papers. ” Shard- 
law v. Cotterill (Eng. Ch. D.), Ab.. 
6. of real property at auction; memorandum of 
auctioneer must ¥ contemporaneous. 
Savage (Wis. 8. C.), 
7.—Written pen of sale does not bind vendor as 
a written contract, unless signed J or for vendee. 
Wiener v. Whipple (Wis. 8. C. 
See Contract; Pleading ; Specific gg yng 
STATUTE OF LIMITATIONS Bar of, to 
equity suit; evidence: entries in amily bible; entries 
in church records of baptism. Weaver v. Leiman (Md. 








| SR rr ee eee 75 
2.—Creditor’s bill does not extend time of lien of judg- 
ment. Newell v. Dart (Minn. 8. C.), Ab............... 356 
3.—Divorce, lapse of time between occurrence and com- 
mencement of action: statute will not bar action. | 
Moseley v. Mosely (Ga. 8.C.), Ab .. ......-26. sees 416 | 
4.—Filing of bill does not stop statute as to one party. 
pS SEES FE he ee rere 334 
5.—When fraudulent act runs from time fraud discovered. 
Mitchell v. Buffington (Penn. 8S. C.), Ab..... 
6.—Foreign, applies to actions under it, Boyd v. ‘Caric * 
ir EEE, 00g: SED MUR 0 ¢ sinks Kasr wiki ose sdensmbaes 
7.—In absence of statute to the contrary pa a by one 
joint debtor will remove bar as to all. National Bank 
of Delavan v. Cotton (Wis. 8S. C.), Full TEANGA, AP 451 





STATUTE OF LIMITATIONS—Continued. Page. 

| 8,—Mutual account ; items omitted in settlement by mis- 

take; statute will bar Sat A os, wt years. 
e. 


Lancey v. Maine Cent. R. R. Co. (Me. 8. C.), Ab. ..... 355 
9.—New promise; what sufficient to conse to toll 
statute. Palmer v. Gillespie (Penn. 8. C.), Ab........ 
0.——} ’ is not sufficient. erce y. +E mee (Wis. 
Yahi allen eeie BMA es te SEB EHS. 2 
il. Stligation “payable on demand; delay in demand. 
Jameson v. Jameson (Mo. 8. C.) Ab.........-...0000 0, 


12.—State statutes do not run “against claims in favor of 
United States. United States v Shiel (U.S. D. C.), Ab. 316 
13.—Trust; adverse possession by trustee ; death of debtor. 
Butler y. Lawson (Mo. 8. C.), Ab 2 
See Attorney and Client ; Constitutional Law. 


STATUTORY CONSTRUCTION. Animals 


“runnin, ag gM a on owner’s own land, Goener 

Cy SOE DR padév inedoccdnssedssuseseciiobhs 
oe to ctanidats: Embry v. Comm, (Ky. 

De terre ey rer 399 
3.—Contemporaneous statutes. Herrington v. Herring- 

ton’s Estate (Vt. 8. C.), Ab.... ... ....... 


ae authority to fine oe authority to im- 


me 1853, ch. 502, giving railroad stockholders right 
to redeem from mortgage, repealed. Pratt v. Munusor 
Ch, he Ms DI socinns chged bac: siads~e: ostannesdeneen 134 
6.—Municipal bonds, act legalizing issue of, public; jprivate 
and public acts. Town of Unity v. Burrage (U.S. 8.C we 
Ab. 


7.—P rohibiting ‘shooting “ducks on another's Jands; ‘Jane 


gable rivers. State v. Shannon (Ohio 8. C.), N..... 
8.- Prostitution, importation of women for; i, Pleading; 
ev — United States v. Johnson (0.8 C., N. 


Ses Constitutional Law; “Criminal ‘Law; ‘National 
Banks ; Savings Banks. 
STOCKHOLDER. See Corporation. 
STOCKS. See Corporations. 
STOPPAGE IN TRANSITU. Goods sent to 
agent of vendee to await further directions; transfer 
to bona fide purchaser while in transit. Becker v. 
Spates OF FB), BIR. knox seus cnkeeealesees an 475 


STREET RAILWAY. See Municipal Corporations. 
SUBSCRIPTION. To business enterprise; binding 


when liabilities are assumed and action taken under 

it; building committee may maintain action; defense. 

Carr v. Bartlett (Me. 8. C.), Full 

SUBROGATION. When holder of note may claim 

rights of indorser under chattel mortgage ; mortgage 

of after-acquired eos Natl. Shoe & Leather 
Bank v. Small (U.S. C. C., Minn.), Ab. . 

2.—Mortgage by partner rau private property. for benefit” 

rf firm. Natl. Bank of Royalton v. Cushing (Vt. 8. C. » os 


aumeae, Constitutional law; law compelling 7 ay 

closing of business places, not ’unconstitutional. Ex 
ees Se SER era arn 463 

2.—Contracts ; subser'! iption to erect church edifice within 

the exception of statute. Daie v. Knapp (Penn. 8. C.), 

u dn viQnietes’ aphentgaeeensen a aebetedemeaieneeaae 

3.—Loaning of money is “ business”? and eal under 
statute. Troewert v. Decker (Wis. 8. C.), Full...... 0 

| SUPPLEMENTARY PROCEEDINGS. May 

be instituted before a justice of the Su wy ay in 

in the City of New York. Baldwin v. .8. 

SA cat pscnrdesacccs cgccetscsnaneneneeatan Seakanes 

| SURETYSHIP. Consideration; payment; exten- 


| 
| sion of time. Pennsylvania Coal Co. v. Blake (N. Y. 





pe Sr 
2.—Construction of contract. Baldwin v. Dow (Mass. 8. q ) 76 
3 —Continuing guaranty. Crittenden v. Fiske (Mich. S 


CED, Bisco 6. Bacon :adedas: dhthenteeuniaabiense 3.5 tah tas 
4.—Contribution ; surety receiving securi — ee geese 
with co-sureties. Steel v. Dixon (Eng. D.), Ab ... 399 


Bamber v. 
pe w@> 5.—Employer not bound to inform surety of em oes of 


yoy of employee. Watertown Ins. Co. v, Simmons 
| BOR: CD EE .c ccs, accsceacksteacite casi 436 
| 6, BR -A4 of time of payment; consideration ; usurious 
| agreement. Vary v. Norton (U. 8. C.C., Mi ch.), Ab.... 74 
| %—When indemnified person may sue, without showing 
| loss. Farnsworth v. Boardman (Mass. 8. C.), Ab...... 517 
| 8.—Official bond of corporate officers ; successive terms of 
| office; acquiescence of other corporate officers in de- 
fault no defense; cuneate. People’s Build. & L. Asso. 
| v. Wroth (N. J.8.C),A 
| 9.—Surety employing oR in proper case may compe 
} co-sureties to contribute. Backus v. Coyne (Mich. 8 


10, —W hen notice of ace eptance of guaranty not ‘essential ; 
consideration ; construction; waiver. Davis v. Wells 
(U.58. 8. C.), WOM, ns dcatentactint st teiasae aa 496 
See Alteration ; : Bond: * Executor; Guara nty; Nego- 
tiable Instruments. 

| SURFACE WATER. Filling up artificial ditch con- 
veying water from lands gives no action against owner 
of lower lands. O'Connor v. Fond Du — A. & P. Ry. 
Co. (Ws B:0.), AB. «6s vscsnces : 
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SURFACE WATER —Continued. Page. 

2.—Land owner not 9 for injuw eae neighbor from > 
structing. Barkley v. Wilcox f a}, A ye 

3.— 5 of land ownans as to. _ bs v. 


8. C.), F 


TAXATION. post, © State: United States may tax 
capital invested abroad. 
2—Oo coties pe i tax d to 

2.—Constitutional law; upon. dogs pay 
_— by dogs not. *People v. Van Horn (Mich. 8 


Reqeages pee 2 
. C.), 
a corporate franchise on income from “tinitea * 
States securities, when valid and ~ een Phila. 
Cont. Ins. v. Comm. (Penn. 8. C.), Full .. ... ........ 
a < process of law. Kelly v. Piiteburgi (U. 8. 8. C.), 
SD a Wenhe, sal #000 6dS R044 SbEs.d00s .000 -ese ere’ Bene 
5.—-Personal property belonging to resident in hands of 
agent cannot be Ry to 1es. Boardman v. 
Supervisors (N. Y. App. 


73 
6.—On sale of land for ~~ ‘statute must be strictly fol- 
7 


Woodbridge v. State (N. J. App.), 


lowed. 


> 
7.--Suit to restrain; ee must aver payment. Huntington » 
Jal.), A 


i I Gin Te Oe Cie, GA BR. on ccc Keck cccncesecces 
8.—If valid in part, action does not lie for excessive as- 
sessment. icks vy. Westport (Mass. 8. C.), Ab........ 


See Constitutional Law; Municipal Corporations ; 
Vational Banks. 


TELEGRAM. Conditions limiting liability 


in Torry of, assent by aoe Pa valid. 


for error 
Western 


Un. Tel. Co, v. Neill (Tex. 8. C.), Full... ..... 0.00.00 
See Ev vide why 
TELEPHONE COMPANY. Bound to serve public 
without discrimination. Louisville Transfer - Vv. 
Am. Dist. Telephone Co. (Louisville Ch. [Ky.]). N 
TENANCY. See Waste. 


TIMBER. Windfall; tenant for life entitled to pro- 
ceeds. Stonebraker v. Zollicoffer (Md. 8. C.), 

TITLE. To articles purchased on installment method; 
second purchaser in good faith for value takes title 
anes vendor. Stadtfield v. Heintsman (Penn. 8. C.), 
F 


sold on credit, ‘subsequent agreement between 
buyer and seller w ill not remove articles sold from lia- 
rn execution. Brunswick v. Hoover (Penn. 8. 
) ae {: wath deus onda capesden see 
3.—Cloud upon: to remove, plaintiff must show title. 
Hutchinson v. Howe (Ill. 8 3. &) ; 
4,.—To insurance money where property sold is burned. 
Ryan v. Preston (Eng. App ) 
5.—When possession of chattels does not imply owner- 
ship. Crawcour v, Salter (Eng. App.), Ab 
See Evrecution; Negotiabie Instruments; Patent : : Sale : § 
Savings Banks. 
TOWN. See Municipal Corporations ; Will. 
TRADE- MARK. Beer label: “ bull dog” 
head.’ Read v. Ric hardson (Eng.), C€ TT. ‘ 
2. 6 -y. ee use of man’s name. Sawyer v. Kellogg (U. 


2. 





3. —Geographical hame ; : 
sive use of word *‘‘ Vienna.” 
.) 


“vi ienna bread, * Tight to exe slu- 
Fleischmann v. Schuck- 
mann (N. Y. 4 
4.--Infrin ement;, and device of newspaper. Walter 
v. Heac (Eng. ). N. 
5.—Name applied to 
v. Stanage (U. 8. Mo.), J 
6.— Name “ Singer” Adah to sewing machines. Singer 

Mfg. Co. v. Loog (Eng. App.), Ab 
7.—Proper name of manufacturer, when cannot be ate, 
as. Marshall v. Pinkham (Wis. 8. C.) 
TRESPASS. Physician taking sence person 
to attend a case of vs pee both liable. De May 
v. Roberts (Mich. S. C.), 
2.—On room of guest in aes house ; assault of woman 
Py, indecent qciygy and solicitation, Newell v. 
EY ES Borne Soden tan ni eleueaisncdline 

See } SOS ; Burial. 


TRIAL. Misdirection corrected by judge not ground of 
error. Greenfield v. People (N. Y. App.), Ab... 


Singer “Mfg. Co. 


atent cannot be. 
¢ b 


2.—New, for admission of leading questions. Coon Vv. 
OK 5 oS Se ghee RTA 
See Constitutional Law; : Criminal Law ; Practice. 


TRUST. See Agency; Statute of Limitations. 
TRUSTEE. When m personal y liable for debt for benefit 
of trust estate. lv by one (Md. App.), Ab.. 
ction 


ULTRA VIRES. See Corporations ; Insurance, Ma- 
UNDUE IN IN (FLUENCE. “Conveyance of land by in- 


k mind to one in confidential relation, 


when set "aside; equitable action. McClure v. Lewis 


(Mo. 8. C.), Ab. .......... TS Tee alter ia 
See Fraud. 

USURY nt, taking by, not imputable to principal 

7 ee abet F a 


party. Palmer v. Call (U.S.C C b. 


and “ dog’s 


Nevada Bank v. Sedgwick - 


323 


185 


186 


231 
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182 


. 516 


217 


oar 3p — to innocent | 


: 3 1879; proof of conviction. 
Ab 


USURY—Continued. 
2.—Where principal not + epee b nt’s. 
Chase fm Bo) —_ 

See Conflict of tay National Banks; Suretyship. 


Acheson v 


VARIANCE. See Pleading. 
VENDOR’S LIEN. See Lien. 


WAGES. See Contract. 
WAIVER. See ¢ ‘orporations ; Master and Servant ; 
Practice ; Sheriff. 
WAREHOUSING. See Damages. 
WARRANTY. Of fitness of hired road-vehicle ; negli- 
gence, Hyman v, Nye (Eng. Q. B. D.), Full . 
ie in sale of accounts. Gilchrist v. Hilliard (vt. 
3,—On sale of personal property ; ‘when action. be on, will 
not lie. McCormick v. Kelly (Minn. 8. C. ), F 


WARRANTY. See Insurance, Fire. 


WAY. Adverse user. 


consent of owner. Root Vy. Comm. Barmy tne . C. A recs 


PP nag ee mn personal property, when not 
including securities. Wolfe vy. Schaeffner (Wis. 8. C.), 


SU cans cndeh San bedricdesnns Menesnve Mca bea beds caekaeehen 
2.—Construction ; words of ‘survivorship ; ‘acceleration of 
remainders ; tien of dower. Blatchford v. Newberry 
PMN og Sou ag dag Acdh sage ne ad soaaes 


3.--Definition; ** second cousins ; hy ruction. Re Parker 
Bentham v. Wilson (Eng. , om ), Ab. se 
4.— Devise of entire property applies to real estate acquire: od 


after making will; construction of. Byrnes v. Baer 
@. %. App DM iu ok, | dae: Tasted eink d Gig iitabs Cores 
5.——— for li < weeneeed of disposal. Stewart v. Walker 
OR Sr ey eer eae 


6.—Executors, ‘oon er to two, to sell real estate cannot be 
executed by one. sane v. American Bd. Foreign Mis- 
sions (Vt. 8. C), 

7.—Gift of perpetus  ¥ income of estate creates fee; life 
estate; ry from donee for life. Sampson v. Ran- 
dall (Me. S S. C.), Ab.. 

——— to ‘issu; * construc tion. 
(Eng. P. ca 
9.—Legacy on snaadithion of marrying with ee $s con- 
sent. Re Brown’s Trusts (Eng. App.), A 
10.—-Mutilation; presumption of rev Dration. 
Hazelton (Eng. Pro. D.), Ab. 
11.—Personal charge on devisee for life; devise of “what 
remains” after life estate. Foote v. Sanders (Mo. 8. 
SEEN cidade: Ghuhed sencadas ebun detenes - itn dan: makeneess 
2.—Probate of separate writing ‘referred to in ve New- 
ton v. Seaman's Friend Society (Mass. S. C.) 

13. —Witness; probate, wuen conclusive; town’ =e “hold 
bequest for educational purpose ; charitable use; keep- 
ing tomb in repair not; condition as to erecting "school 
building. Piper v. Moulton (Me. 8. C.) 


See Insanity; Legacy. 
WINDFALL. 


“Gibbons vy. Gibbons 


"Magne si Vv. 
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See Timber. 


‘WITNESS. Convicted of crime not competent in 
criminal action under Code Civil Proc., § 882 before 


| %—Conviction of felony in another State; disqualification. 
1 


SURED Ge. ET CHP GUA TB 5c. crweccccce -eseaccesves 


| 38.—Deceased 





| v. Meyer ( mJ DG MED. sc. dcencddes, chersesensdiakss 
See Er Bier ; Process; Will. 
ORDS. “Beer shop” is shop where beer is sold...... 
2.—** Business,’ loaning of money is, under Sunday 
eins sale ih: Vit eaNe NOD GiRES <06-censgadine 
3.—‘ First mortgage,’ NE is enicnstacgueekoey 
<" Goods, wares and merchandise; construc tion in 
OD Ke cmibi Ged denecksaddaweateen, o6es- +5 yubEcectinnee 
5.— ‘Improvement upon land,’ * ploughing not ........... 
6.—‘ Issue,” gift to; construction. . his REA Mig de me otk wail 
7.— Merchandise, % baggage of passe nger not. 
8.—‘‘ Running at large,” animals; statutory construction, 
9.—‘* Sea,” tidal navigable river not............0.. ssseees- 
10.—‘* Second cousins;” construction of will................ 
11,—“ Second mortgage, NE Geinteensenséhacdccess 
i I, MRD Ee ooo scnscness cscs cccosceccs- coves 
13.—“* Vienna ‘bread, ere 
14.—** White person,”’ half-breed Indian icadaucochioaes , 





WASTE. Action for, permissive, will not lie against a 
tenant for life. Barnes v. Dowling (Eng. Q. B. D.), 
cane Adee 465 Pads rosa tehecacenadcerbbstseicequheneve 392 

WATER. See Surface-Water. 

WATERCOURSE. Adverse user by riparian pro- 
— accretions. Fisch v. St. Mars (Vt. S. C. 

A ea i:. Che adin WG4k ts bd. een kes GPae dae. es ekeiecoiadewes 


Richi of: “prescription ; $ “public use of peteate Nd by 


Perry v. People(N. Y. App.), ‘ 
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